










































































COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9, 2005

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Chair marks it unanimous.

VYOTE: AYES: Councilmembers Anderson, Carroll, Johnson, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama and Mateo.
MOTION CARRIED.

ACTION: EXECUTIVE SESSION for Items 1(10), 1(11), 1(12), 1(13),
1(14) and 14.

CHAIR MOLINA: We will at this time recess to prepare for executive session. Recess subject to the call
of the Chair. .. .(gavel). ..

RECESS: 9:49 a.m.

(THE COMMITTEE OF THE WHOLE MEETING ENTERED INTO EXECUTIVE SESSION
AT 9:54 A.M. AND RECESSED AT 12:25 P.M.)

RECONVENE: 12:27 p.m.
CHAIR MOLINA: . . .(gavel). . . Members, and at this point, the Chair would like to conduct a vote on

the various items that were in executive session.

COW-1(10) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (WILLIAM
RIVERA V. COUNTY OF MAUI, CASE NO. 5-95-03562) (C.C. NO. 05-24)

CHAIR MOLINA: We’ll first start with Committee of the Whole Item 1(10), which a Settlement
Authorization of Claims and Lawsuits (William Rivera v. County of Maui, Case No. 5-95-03562).
Chair’s recommendation is the adoption of the proposed resolution.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER PONTANILLA: Second.
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CHAIR MOLINA: Okay. It’s been moved by Member Kane and seconded by Member Pontanilla. Any
discussion?

VICE-CHAIR KANE: No.

CHAIR MOLINA: Seeing none. All those signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those oppose? Thank you. Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama, Mateo, and Tavares.
MOTION CARRIED.
ACTION: ADOPTION of resolution.

COW-1(11) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (BRIAN
KAYA V. COUNTY OF MAUI, CASE NO. 7-03-03298) (C.C. No. 05-24)

CHAIR MOLINA: Next item is Committee of the Whole 1(11), Settlement Authorization of Claims and
Lawsuits (Brian Kaya v. County of Maui, Case No. 7-03-03298). Chair’s recommendation is for
the adoption of the proposed resolution.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER PONTANILLA: Second.

CHAIR MOLINA: Okay. It’s been moved by Member Kane and seconded by Member Pontanilla. Any
discussion? Seeing no discussion. All those in favor of the motion on the floor signify by saying
aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those oppose? Thank you. The Chair will mark it unanimous.
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VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama, Mateo, and Tavares.
MOTION CARRIED.
ACTION: ADOPTION of resolution.

COW-1(12) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (ANSELM
YAZAKI V. COUNTY OF MAUI, CASE NO. 7-02-02298) (C.C. NO. 05-24)

CHAIR MOLINA: Next item for discussion is Committee of the Whole Item 1(12), Settlement
Authorization of Claims and Lawsuits (Anselm Yazaki v. County of Maui, Case No. 7-02-02298).
Chair’s recommendation is for the adoption of the proposed resolution.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER PONTANILLA: Second.

CHAIR MOLINA: Moved by Member Kane and seconded by Member Pontanilla. Discussion?
VICE-CHAIR KANE: Discussion.

CHAIR MOLINA: Member Kane.

VICE-CHAIR KANE: Thank you, Chair. After having discussion in executive session, I think it would
may be in our best interest that this Committee, under your signature, Chair, inquire about having
some sort of report, or if it’s some . . . something that already exist in existing report regarding . . .
the pursuit of third-party claims by this County. And so, that way we have an idea of what is
being pursued since, I think the questions that were posed in executive session would be, be
relevant to help us understand how we’re going to be making recoveries from people who have
been . . . or parties that have been negligent in causing us to pay money out of taxpayer’s pockets.
So, I don’t know if there’s a question or just a, a maybe a question that can be sent over to either
Risk Management or to Corp. Counsel to help us understand where we can that information, and if
not, if they can provide us with a quarterly report of some sort to, to identify the, the pursuits that
they’re gonna be making on these claims.

-28 -



COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9, 2005

CHAIR MOLINA: Okay, thank you, Member Kane. That is a reasonable request and the Chair will take
that under consideration and inform Staff of this matter. Thank you. Any other discussion as it
relates to the motion on the floor? Seeing none. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: Those oppose? Thank you. Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama, Mateo, and Tavares.
MOTION CARRIED.
ACTION: ADOPTION of resolution.

COW-1(13) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (PAUL
BAILEY V. COUNTY OF MAUI, CASE NO. 7-98-01622) (C.C. NO. 05-24)

CHAIR MOLINA: Next item is Committee of the Whole Item 1(13), Settlement Authorization of Claims
and Lawsuits (Paul Bailey v. County of Maui, Case No. 7-98-01622). Chair’s recommendation is
the adoption of the proposed resolution.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER PONTANILLA: Second.

CHAIR MOLINA: Moved by Member Kane and seconded by Member Pontanilla. Discussion? Seeing
no discussion. All those in favor of the motion signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those oppose? Thank you. Chair marks that unanimous.

-29.



COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9, 2005

VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama, Mateo, and Tavares.
MOTION CARRIED.
ACTION: ADOPTION of resolution.
COW-1(14) SETTLEMENT _AUTHORIZATION OF CLAIMS AND LAWSUITS

(CHRISTOPHER BUENO V. COUNTY OF MAUIL,_CASE NO. 7-02-03285)
(C.C.NO. 05-24)

CHAIR MOLINA: And we have Committee of the Whole Item 1(14), Settlement Authorization of
Claims and Lawsuits (Christopher Bueno v. County of Maui, Case No. 7-02-03285). Chair’s
recommendation is the adoption of the proposed resolution.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER PONTANILLA: Second.

CHAIR MOLINA: Moved by Member Kane and seconded by Member Pontanilla. Discussion? Seeing
no discussion. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those oppose? Thank you. Chair will mark that unanimous.
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YOTE: AYES: Councilmembers Anderson, Carroll, Johnson, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama, Mateo, and Tavares.
MOTION CARRIED.
ACTION: ADOPTION of resolution.
CHAIR MOLINA: Members, at this point, we shall take a recess, and we shall reconvene in executive
session for Committee of the Whole Item 14 at 2:00 p.m. sharp today. Any announcements or
comments? If not, this meeting is in recess. . . .(gavel). ..

RECESS: 12:31 p.m.

(THE COMMITTEE OF THE WHOLE MEETING RECONVENED INTO EXECUTIVE
SESSION AT 2:05 P.M. AND ENDED AT 4:54 P.M.)

RECONVENE: 4:57 p.m.

CHAIR MOLINA: . . .(gavel). .. The meeting for March 9™ is now back in session.

COWw-14 MONTANA BEACH CONDOMINIUM PROJECT (PAIA) (C.C. No. 01-193)

CHAIR MOLINA: Members, at this time, the Chair will give you a recommendation for Committee of
the Whole Item 14, the Montana Beach Condominium Project in Paia. Prior to that . . . the
recommendation the Chair will be asking the body at this time for a vote to reconsider and this
matter regards issues relating to the February 15™ Meeting’s Committee Report when we met on
this matter previously. To further add clarification to this consideration for the reconsideration
vote as it relates to the Committee Report, the Chair will yield the microphone to Staff.

MS. KAWASAKI: Thank you, Mr. Chair. At the February 15, 2005 Committee of the Whole Meeting,
this body voted to recommend adoption of the proposed resolution authorizing settlement in this
matter. In order to be able to incorporate the last two meetings worth of executive session the
recommendation is to reconsider that vote, incorporate references made in the last Committee of
the Whole Meeting, which was held on the 1* of March as well as today, March 9, 2005. And
those would be the terms upon which this body would be voting to recommend authorization for
the settlement.

-31 -



COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9, 2005

CHAIR MOLINA: Thank you, Staff. And for the record, we do need, the Chair would of course be
recommending a motion, but the people that can make the motion are the people that were present
at the February 15" Committee of the Whole Meeting, and we have Members Anderson, Johnson,
Kane, and myself. Hokama, Mateo and Pontanilla obviously are not here today, so for this motion
to reconsider, I, the Chair would have to entertain a motion from the individuals that are here.

VICE-CHAIR KANE: So moved to reconsider, Chair.

CHAIR MOLINA: Okay, it’s been moved to reconsider by Member Kane. Is there a second from either
Member Anderson or Member Johnson?

MS. JOHNSON: Point, for purposes of discussion.

CHAIR MOLINA: Okay, it’s been seconded for discussion by Member Johnson. Member Kane, as the
maker of the motion, you have the floor.

VICE-CHAIR KANE: Thank you, Chair. And just to reiterate the reason why we’re voting for
reconsideration is so that the Committee Report can be updated to incorporate as references the
meetings that took place after the February 15" meeting. Without the reconsideration, you would
have to create separate Committee Reports and . . . or something along that line. In other words,
we wouldn’t be able to incorporate the March 1%, the March 9th, as well as, references to the
executive sessions that took place. Not the contents of the executive session but references to
those meetings taking place. So, I, ’'m asking the Members to please consider the reconsideration
so that the, the Committee Report can show everything from start to finish to this point anyway.

CHAIR MOLINA: Okay, Mr. Kane, thank you.
MS. KAWASAKI: Mr. Chair.
CHAIR MOLINA: Staff.

MS. KAWASAKI: I'm sorry. To clarify . . . actually a Committee Report has issued encompassing the
discussion that was held on the February 15™ meeting date. That Committee Report will appear
on Friday’s Council Meeting, and that does incorporate some of the historical aspects with regard
to this particular item. Another Committee Report will be created for today’s meeting, and that
Committee Report will reference the Committee Report being prepared and for consideration on
Friday’s Council Meeting. So, they will be linked and it’s just a matter of referencing both
Committee Reports.

CHAIR MOLINA: Thank you. Member Anderson.

COUNCILMEMBER ANDERSON: Thanks. I, I need some clarification, Mr. Chair. We never voted on
this in the last meeting.
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CHAIR MOLINA: That’s correct.

VICE-CHAIR KANE: February 15", we did.

CHAIR MOLINA: Well, February 15™, we did, but at that last.

COUNCILMEMBER ANDERSON: What did we vote for?

CHAIR MOLINA: The, the March 15"

COUNCILMEMBER ANDERSON: Was I at that meeting?

CHAIR MOLINA: At the February 15™, we voted I believe on the appointment of.

COUNCILMEMBER ANDERSON: Of special counsel?

CHAIR MOLINA: Special counsel, right.

MS. KAWASAKI: Aswellas...

COUNCILMEMBER ANDERSON: But not on this agreement?

CHAIR MOLINA: That’s what we voted on. Yeah, but not on the agreement.

COUNCILMEMBER ANDERSON: Okay.

MS. KAWASAKI: Mr. Chair. I’m sorry.

MS. JOHNSON: Idon’t know if that’s correct.

CHAIR MOLINA: Staff.

MS. KAWASAKI: The body did vote on authorizing settlement. So, there was a vote taken on both
items. One item was for special counsel on appeals, and the second item was this resolution that
you see before you today.

COUNCILMEMBER ANDERSON: What date was that, that we . . .

MS. KAWASAKI: That was on February 15, 2005. The Committee subsequently met on it on March 1%
because Corporation Counsel subsequently notified us that a mediation had taken place, and they
wanted to update the Committee as to what had occurred. And that was a meeting I believe that

you were at. I’m not sure. I would have to go back to check the record to see if you were present
on the February 15, 2005 Committee of the Whole Meeting.
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COUNCILMEMBER ANDERSON: Because I don’t recall us ever making a motion and voting on this
agreement previous to this.

CHAIR MOLINA: If memory serves me correct, we’re basically, because of the additional issues that
occurred after the vote that is the reason why we’re here to reconsider the vote to incorporate
what’s transpired since the February 15" meeting into a separate Committee Report as well. Is
that as clear as mud, Members? Any other discussion as it relates to the vote to reconsider the
motion or the vote of February 15™? Member Johnson.

COUNCILMEMBER JOHNSON: This is just only for the reconsideration?
CHAIR MOLINA: That is correct.

COUNCILMEMBER JOHNSON: Of it to reflect and incorporate those Committee Reports. It has not
got to do with the vote here, right?

CHAIR MOLINA: I would just . . . the motion was just to reconsider the, the vote that was taken on
February 15™.

COUNCILMEMBER JOHNSON: Okay, so, like is this the only action that we’ll be taking at this
meeting then?

CHAIR MOLINA: Staff, can you add clarifications?
MS. KAWASAKI: Mr. Chair, today there would need to be a motion for reconsideration on the vote

taken on February 15" in the Committee of the Whole, and subsequent to that a motion to
recommend adopting the proposed resolution authorizing settlement of the matter.

COUNCILMEMBER JOHNSON: Okay.

CHAIR MOLINA: So, like we going through the channels again. Member Kane. Okay, any other
discussion? All those in favor of the motion on the floor to reconsider signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those oppose? Okay, thank you. Chair will mark it unanimous.

-34 -



COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9, 2005

VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, and Tavares,
Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama, Mateo, and Pontanilla.
MOTION CARRIED.
ACTION: RECONSIDERATION of February 15, 2005 vote.
CHAIR MOLINA: Okay, now Members, we come to the recommendation for the proposed resolution,
which authorizes the settlement of all cases relating to the Montana Beach Condominium Project,
Paia, Maui. The Chair will entertain a motion to approve.
VICE-CHAIR KANE: So moved.

COUNCILMEMBER TAVARES: Second.

CHAIR MOLINA: Moved by Member Kane, seconded by Member Tavares. Member Kane, you have
the floor.

VICE-CHAIR KANE: Mr. Chair, I made the motion, but I will, I will state on record that it is with
reservations. The discussions that we’ve had regarding the content we had in executive session.
In the end, compels me to be supportive of, of this resolution to move forward, and I think it
would be in the best interests of the County that we move forward with this resolution and provide
Corporation Counsel with the, the necessary authority to bring closure to the Montana Beach
Condominium Project once and for all. So, I ask for the body’s support.

CHAIR MOLINA: Thank you, Member Kane. Any other discussion? Member Johnson.
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COUNCILMEMBER JOHNSON: I will be voting to support this and doing so under duress. I think that
this has been a long hard road. I applaud Corporation Counsel and their efforts, and I would hope
in the future that people that choose to live here in Maui County would look at this island as a
place of refuge. A place that if they wanted to be welcomed they need to act with aloha, and I
think that, you know, it goes both ways. I mean, they’re expecting treatment that they believe they
should be accorded. I think that, you know, the people who live here also expect to be treated in
that manner, and I would hope that this kind of thing will not be repeated again in Maui County. 1
think it’s really the beginning of the end of civility in society, and it really saddens me that it has
come to this point, and I do expect that people in the future when they enter into agreements that
they would honor those agreements. 1 will be requesting, Mr. Chair, that you transmit a letter to,
and I believe it’s Councilmember Pontanilla, but I would be asking that you transmit a letter to
him asking for response of when the issue of the Plan Review Waiver, Waiver repeal will be
addressed. I would ask that, and I would also ask that a letter be sent to Corporation Counsel with
regard to Condominium Property Regime where it’s being used, anywhere in Maui County, where
it’s being used to circumvent what I believe are the subdivision laws, and where it is adversely
impacting Maui County, and what can be done to prevent this kind of thing because it seems to me
that this particular use of Condominium Property Regime has embroiled and complicated
everything from day one, and I think it is counter-productive to the business of Maui County being
able to be conducted. I think it is also resulting in something that goes totally against our public
policy and particularly where it’s being used to circumvent subdivision laws where you would
ordinarily subdivide a property and each person would be on their own. I, I just really think that
it’s working against the people of this community. So, I would ask that you send a letter asking if
there are any remedies that could be sought or any constraints that could be placed on the use of
Condominium Property Regime where it relates specifically to subdivisions. Thank you.

CHAIR MOLINA: Thank you, Member Johnson. Your request will be noted. Any other comments as it
relates to the motion that’s on the floor? Member Tavares.

COUNCILMEMBER TAVARES: Yeah, Mike. I have a question actually. We are voting on authorizing
the settlement?

CHAIR MOLINA: That’s correct.
COUNCILMEMBER TAVARES: Right now. If this doesn’t work out, we come back here and then we

do a reconsideration again based on whatever new information. Is that the, the process that we
follow?

CHAIR MOLINA: Let me turn that question over to Corp. Counsel, if they have any comments.

MS. D’ENBEAU: 1, it’s our request that this be forwarded to the full Council. If that answers your
question.

COUNCILMEMBER TAVARES: But, but no.

CHAIR MOLINA: The question was if it fail, if it fails here.
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COUNCILMEMBER TAVARES: [If, if the, the negotiations fail about accepting the terms that are
present . . . were presented and we’re back to a different square and it has to come . . . will . . . it
has to come before us again, so does that mean we have to do this reconsideration business again?

MS. D’ENBEAU: 1, I, as I understand it, if, if there are any substantive changes we would be bringing
those to the full Council in executive session as, as Councilmember Kane reminded us it’s
important to have that posted at the full Council meeting, but I, that’s the procedure that I
envisioned. If that answers your question. I'm not sure if.

COUNCILMEMBER TAVARES: Yeah, I, I think so. So, it’s going out of Committee basically right
now. Okay, thank you.

CHAIR MOLINA: So in essence if it, the agreements are not reached at a later date then we’re in essence
back to square one. Am I correct? Okay, thank you. Member Kane.

VICE-CHAIR KANE: Like what happened at the February 15™ meeting where it was voted out of
Committee, but it never made it to the Council floor prior to having an updated meeting. If that
scenario were to occur again then it is likely that we would repeat this process of reconsideration.
However, if it does get to the Council floor, and we have a discussion and there is some updated
information that comes forward the FYI for Corporation Counsel is to make sure that we have the
proper notifications, so that the body can act on the floor with an executive session to inform us of
the update and, you know, provide us with the information to move forward . . . whether or not to
move forward. So, and, and as, as a final note, Chair . . . with, with this resolution passing out, out
of Committee to the full Council, I, I'm in agreement that . . . well, I’ve said enough. Thank you,
Chair, thank you.

CHAIR MOLINA: Thank you. Any other comments?
COUNCILMEMBER JOHNSON: Tjust...
CHAIR MOLINA: Member Johnson.

COUNCILMEMBER JOHNSON: I had one other thing too that I forgot and Staff reminded me of it. In
the letter to Corporation Counsel regarding the Condominium Property Regime, could that also
include a question regarding the posting of, of a bond, particularly when any individual that’s
filing a permit? Specifically, I, you know, I'm concerned about shoreline management areas. If
they can post some of kind of bond where at any time we’re engaged in a hold harmless situation,
if they would be able to do that and actually ask them, are we engaging in the practice of posting
any kind of bond where we get into this situation where we could be held accountable and
particularly where, you know, there’s a certification on the part of any individual who represents
certain things, and then says, oh, we won’t sue and then all of a sudden they turn around and sue.
I, I don’t find that very friendly so anyway if they could just get something included in there with
regard to if and when we would be able to require that in terms of posting a bond.
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CHAIR MOLINA: Okay, thank you, Member Johnson. We will incorporate that into that request to
Corp. Counsel. Seeing no other discussion. The Chair will call for the vote. All those in favor of
the motion signify by saying aye.

COUNCILMEMBERS VOICED AYE.

CHAIR MOLINA: All those oppose? Chair will mark it unanimous by vote of six to nothing.

VYOTE: AYES: Councilmembers Anderson, Carroll, Johnson, and Tavares,
Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama, Mateo, and Pontanilla.
MOTION CARRIED.
ACTION: ADOPTION of resolution.
CHAIR MOLINA: Members, it is 5:13 p.m. It’s been a long and very busy day and I want to thank you
all for your professionalism and dedication as well as Staff and our resource personnel. The

Committee of the Whole meeting for March 9, 2005 is adjourned. . . . (gavel) . . .

ADJOURN: 5:13 p.m.

APPROVED BY:

MICHAEL/). MOLINA, Chair
Committee of the Whole

cow:min:050309:df Transcribed by: Delfey Fernandez
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