
















































































WATER RESOURCES COMMITTEE
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think in that regards if you can work on that, on those people because, you know, they have something to
contribute too. And at the same time, while I sympathize with them, there's a point where you have to
just put it aside and get back, put their noses back to the grinder so to speak. And I also think it's
important at the meeting if whoever's facilitating it that they, you know, setup rules early in the meeting
so it doesn’t get out of control. You have people who may just suddenly start going out in left field. It's
sort of like here in the Council. We have rules we have to follow so that way we keep things, you know,
in order and everybody has an equal chance in saying what they want to say. So, I think it's important
that whoever facilitates the meeting so at least the public knows that they're going to have a chance to
say what they want to say and not have to sit there and be frustrated because someone is going off on a
tangent. And it's like, I've seen people walk out of meetings because it's like, you know, there, there
doesn’t seem to be any, some, any type of control or order. So, if we can work on that angle that may,
that may help too at bringing people back. And maybe setting a specific time parameter that we'll be
meeting from 7 to 9 if possible to keep it within that time frame. So those are just my comments on how
we can maybe improve those meetings as well. But overall I think the Department's been working hard
at trying to get the message out. So, thank you.

CHAIR ANDERSON: Thank you, Mr. Molina. Mr. Kane.

COUNCILMEMBER KANE: Finally, and, and, Chair, thank you. Mr. Duey as well as other people in the
audience have, have spurred another respectful suggestion and I know this is something that's been
suggested in the past. We all chuckled when he said turn off the water and they'll show up in droves.
But the same idea I think is everybody gets a water bill so taking a piece of paper about this big in the
water bill, including in the water bill, and then attach a little paper this big that has some sort of notice.
Then that way the people, the 200 people that are on the mailing list will not be excluded but then
everybody else will be included and at least being informed. And at that point, I don’t think, I think the
Water Department and the County overall protects itself from the, the scrutiny of not being informed.
Because if you have something like this in your bill that says we're doing Water Use and Development
Plan update which by the way, you know, whatever the text that the, you know, the Water Department
comes up with, you know, that their, their, their role. Hopefully, that would be another, again, another
way. There may be some costs involved but you know what it costs money to engage the public then so
be it if that's what it takes to have a better working product for all of us. So, again, with all due respect 1
hope and trust the Director will take whatever he feels is the appropriate mechanisms to heart and, and
will be successful with it. Thank you.

CHAIR ANDERSON: Thank you, Mr. Kane, that's a wonderful suggestion. Because if they're mailing directly
notices to 200 people and they're only getting five people then it's time to broaden the approach and
maybe those 200 people aren’t interested anymore. So, that's a very good suggestion. Members, any
other discussion, comments? Because I, I do want us to get a break. We haven't had a recess yet and 1
want us to have at least an hour in executive session to go over this final item. Ms. Johnson.

COUNCILMEMBER JOHNSON: And, and along the lines of other suggestions too I think that one of the

things that I've learned through many different levels of participation in different organizations is if you
put something on a piece of paper that Councilmember Kane is suggesting have it be something that will
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relate directly to the person's own life. Like when you turn on the tap, will the water be there. That is
something that is going to get someone's attention. Now, while that might not be directly related to the
Water Use and Development Plan, I think that if you can capture the interest and certainly capture the
attention of the people you're sending this out too so that they can relate to this on a personal level. That
is where I think you increase the interest and you also stress the urgency and importance of what this
plan means. So, that's one other helpful suggestion. Thank you.

CHAIR ANDERSON: Thank you, Ms. Johnson. With no objections, we're going to defer this item.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR ANDERSON: Mr. Kane, did you want to say something else?

COUNCILMEMBER KANE: No. I'm pulling it out so no objections.

CHAIR ANDERSON: Okay, good. Alright. We're going to defer this item.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, JOHNSON,
KANE, MOLINA, AND PONTANILLA)

ACTION: DEFER.
CHAIR ANDERSON: And, Members, we're going to take a 10-minute break. Is that sufficient?
COUNCILMEMBER KANE: 11:05?
CHAIR ANDERSON: 11:05.
COUNCILMEMBER KANE: Thank you.
CHAIR ANDERSON: Alright. This meeting is in recess.
RECESS: 10:53 a.m.
RECONVENE: 11:13 a.m.

CHAIR ANDERSON: September 14™ meeting of the Water Resources Committee has reconvened. Thank
you, Members, for that brief recess. I think we all needed it.
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WR-19 SPECIAL COUNSEL FOR WATER-RELATED MATTERS (C.C. No. 05-42)

CHAIR ANDERSON: Our next item is Water Resource Item 19. We did have one person who wanted to
testify. Mr. Au I don’t see him in, in the audience so I'm just going to leave testimony open until we go
into executive session which is my intention for this. I've scheduled this item, Members, because I want
to continue our deliberations regarding my interest in, in making this report public. As you know this,
this is a report that was produced by special counsel that was engaged by the Committee in, in the last
term. You know water issues are critical to, to the public and water is a public resource. And we're
trying to bring transparency to the dealings with water in the County. And that's why I think it's
important for the public to receive the same information that we received as, as to the extent that it's
possible. And so, I wrote a letter to Corporation Counsel asking for their review on the matter of
attorney-client privilege for this report. And, and as I stated in my letter, I don’t believe that it's in the
public's interest to, to keep secrecy about the matters that are being discussed from special counsel in
this report. And in that regard we've yet to receive a response from Corporation Counsel. But in that
regard I, I have instructed staff to engage the Office of Information Practices over this issue, and so I'm
going to ask Mr. Raatz. We are, Members, sending a formal request to them for their opinion. And I
have asked staff Attorney Raatz to contact OIP. And I would like for him to report to all of you what his
discussion was with them and their response so that we can get some feeling for how the attorney-client
privilege in regards to this, this issue might be viewed in regard to the Freedom of Information Act and
the Sunshine Law. So, Mr. Raatz, could you please give us a summary of your discussion with them.

MR. RAATZ: Thank you, Madam Chair. And by way of background, the Office of Information Practices is
the State agency charged with administering the open government laws in the State of Hawaii, the
Sunshine Law, and the Uniform Information Practices Act. I did speak yesterday with OIP staff
Attorney Lorna Loo Aratani regarding the attorney-client privilege issues relating to the special
counsel's report on water matters. She advised that the OIP is currently working on an advisory opinion
that would provide guidance to state and county agencies throughout the State of Hawaii on how to
balance the competing interest{sic} interest of (1) openness in government on the one hand and (2) on the
other hand the desirability of obtaining confidential legal advice. Those are again two competing
interests that are, that need to balanced, and that her office is, is working on an opinion to provide
advice. We don’t have that in writing at the moment but she did provide informal verbal advice relating
to this situation and her understanding that the special counsel's report was at least partially intended to
provide the Council with advice on legislative action. And in her view because of the advisory nature of
the report, the balance in this case would tip in favor of openness and she would encourage the Council
to consider formally waiving the attorney-client privilege, which can be done by a vote of the Council
by resolution. So, again, that was just informal advice from the OIP. It's, it's not binding but that's how
she saw the competing interest being balanced in this particular case.

CHAIR ANDERSON: Thank you, Mr. Raatz. Members, questions? Mr. Kane.
COUNCILMEMBER KANE: Thank you, Chair. Madam Chair, your letter dated July 25, '05 to Corporation

Counsel, T will state on record that I have, I do not agree with the approach that you've taken and the
statements, the conclusive statements that you've taken. And that conclusion would be to state that you

.30 -



WATER RESOURCES COMMITTEE

Council of the County of Maui

September 14, 2005

think it is wrong to maintain the report as a confidential document. As I stated in the previous
discussion, this is a body that is considered a deliberative body and that we act as a body and that we
make decisions, official decisions based on deliberations which provide us with a gathering of facts, an
assessment or an analysis of those facts, and then drawing conclusions. 1 don’t believe we have
completed the due diligence, and the analysis, and the gathering of facts to draw a conclusion that you
have brought forward to the body or what you have written to Corporation Counsel. What I do see is
that we are going through that process right now and we're going into executive session or there will be
a request and it's posted on the agenda specifically to consult with legal counsel on questions and issues
pertaining to the powers, duties, privileges, immunities, and key; liabilities of the County, the Council,
and the Committee. Now, the reason that's important, Madam Chair, is because that's where we
collectively as a body determine whether or not it is in our best interest. And it may be, Madam Chair,
that the outcome is in the favor of what your conclusion has been drawn in your letter to Corporation
Counsel. But I'm not willing to draw that same conclusion until I have as a member who has been voted
into office just like everybody else gone through what I feel is important for me to draw the conclusion.
Gathering of facts, analyzing those facts, and coming up with a conclusion based on that analysis. So,
I'm disagreeing respectfully with how you've approached this particular area in drawing the conclusion
that we should be making something public prior to even going through a due diligence process. And 1
am aware that there are other entities out there. A show that has been aired a couple of times by
Ms. Nancy Lee Potter who has taken I believe out of context the reason for my statements about the
public can be its own worst enemy. And I say that because and let me be very clear, our job is to protect
the public from liabilities and issues that can hurt the public with information that can compromise the
public's protection. And until we as a body who have been elected to make this decisions, we need to go
through the process that is set forth in our rules and our laws in order to make those determinations.
And until we do so, I believe we are not being responsible in our duties. So, I want to make it clear
somebody is drawing conclusions and I believe has taken my words out of context about the, the public
can be its own worse enemy. And when I say that I mean that if we short cut a process that was meant
to protect the public then we can indeed be our own worse enemy and that we can hurt ourselves worse
than help ourselves. And if there's anybody here or out there that feels that by short cutting is the way to
do everything, when the consequence comes forward and a result that's unintended comes out, they
better be ready to be accountable for that consequence. And I'm not willing to put ourselves into that
position and I'm not willing to put the citizenry into that. So, I feel very strongly about this and I'm
willing to stand on it and if somebody doesn’t think it's the popular thing to do then so beit. L L I 1
accept that. But I will not compromise my integrity on how I believe I should be functioning on behalf
of the citizenry out there who believe that a process is there for a reason and it's there to protect
everybody and treat 'em all fairly with dignity and respect. And if we don’t do that then we end up with
chaos. And unfortunately we have a lot of chaos around us now because not everybody believes and I'm
not saying I'm right, I'm saying that's what I believe and that's how I'm going to conduct myself. So,
thank you for allowing me the time, Madam Chair, but and again it's with all due respect. Everybody
has their opinions and I'm, I'm glad that we're going to be here to discuss this and see if in fact we can
move forward. I think all of us have demonstrated collectively as a body that we support, and we
support the Sunshine Law and its intent and what it means for the public. And we've I think been very
strong in advocating for the process of the Sunshine Law, which is Chapter 92 of Hawaii Revised
Statutes. And I in particular I believe I have maintained a consistency in being very strong in, in
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advocating for the Sunshine Law. So I would never want anybody to try and construe my actions or my
words in compromising what I've been trying to do all along in protecting the public's best interests on
these matters. Thank you.

CHAIR ANDERSON: Thank you, Mr. Kane. And I'm assuming when you say protecting the public's best
interest you mean you're referring to the public as taxpayers to the County of Maui who would bear the
brunt of any liability that that the County may be exposed to by inadvertently releasing sensitive
information.

COUNCILMEMBER KANE: Let me put it this way and I believe I would, short answer, I would say yes but
let me just so that I'm not agreeing completely with you. If we were to make this report public without
having a discussion and having the advice of our attorneys who are there to protect us from liabilities.
And indeed there is something there that can compromise and create a situation where the taxpayer will
be faced with paying for, as you stated the taxpayer, paying for a law suit as a result of us releasing
information that compromises the integrity of the County and the public then yes I would agree with you
that's what I'm saying. And until we go through our deliberative process, I think we should restrain
ourselves, restrain ourselves from drawing conclusions that something should be done without knowing
if that's really the thing that we should be doing. We need to step back. We need to go through that
process. It's not meant to be an overnight result. We're not a results oriented body. We're a deliberative
body. And until we deliberate and draw our conclusions, we shouldn’t be jumping into results or what
we should be doing until we get there. And that's where I'm coming from. So, and again, Madam Chair,
it's all due respect. I still love you.

CHAIR ANDERSON: I appreciate that, Mr. Kane. I guess from the letter that that I sent to Corp Counsel it
could look that I've made a conclusion. But if I had made a conclusion, I don’t think I would have asked
for their advice. I'm asking for their advice because I do feel it's important that we go forward with as
much transparency as possible. And so, that's why we're bringing this issue forward. We've asked Corp
Counsel for their advice. Still pending. We, we have the, the attorney who is most versed in
attorney-client privilege here today, Madelyn D'Enbeau to give us her advice and opinion on this. And
we, we do want to be careful but as Mr. Raatz pointed out in OIP's opinion who oversees these sort of
issues statewide, it is important when we're, when we're seeking advice that we don’t hold that advice in
secrecy because we are a public body. So, I know this is a sensitive issue and we will be going into
executive session but I do want to give everyone an opportunity to speak to the issue as much as
possible before we go into executive session. And unfortunately, Members, again, we are down to the
wire. So, please keep your comments brief. Ms. Johnson.

COUNCILMEMBER JOHNSON: And, and I will be brief. And this is just to put on the record again because
the reason that we had special counsel in the first place is because of a lack of clarity or wanting to
resolve some issues that might have been potentially creating conflicts between the Administration and
the County Council with regard to the Charter amendment. And I will go back to the statement that I
made once before which is we are the body whose Charter amendment was adopted by the people of this
County. We went through a process of review, analysis, all these other things trying to the best job that
we could, and that was the Charter amendment that got adopted. Unfortunately, what happened was we
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didn’t think of everything that's why I felt okay we were the ones that proposed it, why should we have
special counsel trying to interpret what it was that we, we meant if we didn’t even know what we meant
when we were proposing it. So, once again, my whole philosophy is when we the deliberative body, the
legislative body adopt rules, laws, ordinances, resolutions, we have to be very clear because otherwise
we find ourselves spending money that we shouldn’t be spending. We find ourselves in a situation
where we have an unattended consequence of creating a conflict and now we're asking somebody to
untangle the mess that we helped to create. So, with all due respect to comments that have been made
about the special counsel and the report, we never would have even had this taking up time on this
Council or any of its committees if we had been deliberative and very clear from the beginning. So, I
still object to the fact that we are having an outside attorney tell us when we are the legislative body
what we should or should not be doing. So, I am still going to continue my opposition. We are the
legislators not the attorneys from Oahu or anyplace else. So, I resent any of the things that are contained
within this report because I think it's, while it's great advice, you know what we're the legislators. I
think we need to legislate and it should not have taken us this long to figure out where the heck we are.
Thank you, Madam Chair.

CHAIR ANDERSON: Thank you, Ms. Johnson. Just for clarification, and, Mr. Raatz, please stop me if I'm
violating any kind of executive session rules, but I think for the public's good and for everyone here we
should be reminded as to what questions were posed to special counsel for them to address. And that
was what they were hired for. So, I'm going to read those questions unless you object, Mr. Raatz. I
mean we went out for a PAF on this or rather an RFP and I believe those questions were posed in a
public document.

MR. RAATZ: Madam Chair, I think the questions were actually primarily originally posed in a resolution
adopted by the Council and that, of course, is a public document. And we should be able to of course
freely quote from that document.

CHAIR ANDERSON: Thank you, Mr. Raatz. Okay. So, Members, and for everyone so they'll know what
we're talking about I'm going to read those questions. This, these questions were posed by the prior
Council in Resolution 03-146: (1) what legally effective action if any has the County taken regarding
water meter applications; (2) what County agency or official took the action and by what means was the
action taken: (3) under what authority was the action taken; (4) has the action usurped County authority,
if so, how: (5) does the Council possess the authority to rescind, repeal, modify, or validate the action by
legislative enactment, if so, how should the Council exercise that authority? So, these, these questions
were posed after lao was designated and water meter reservations were halted. So that's the issue that
this, those are the issues or the questions around which this report was developed. And, and I'm going
to, I'm going to leave it at for now. Mr. Molina, you had comments.

COUNCILMEMBER MOLINA: Thank you, Madam Chair. Just a request regarding staff member Raatz's I
guess comments that were made to him by OIP I guess informally. I'd like to request that we get that in
writing from OIP so at least there's some accountability there. So I think it helps us, you know, make a
more well informed decision if it is the will of the body to make this document public. So, I would like
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to get a written that way they can cite specific cases as to their rationale for formulating that opinion.
Thank you.

CHAIR ANDERSON: Yes, thank you, Mr. Molina. We, we are sending them a letter asking for their advice in
writing. And I don’t know if any of you are aware of the case going on in Kauai right now. So, that
may have some bearing. Any other questions, Members? Ms. D'Enbeau, would you like to make any
comments before we go into executive session?

MS. D’ENBEAU: I don’t have anything to add to what I said in open session at the last meeting, which
basically was just that the privilege, attorney-client privilege belongs to the client and that the client can

waive that privilege either expressly on purpose or inadvertently by revealing things that are a part of the
privileged communication. And that's just a general statement obviously.

CHAIR ANDERSON: Okay. Thank you very much. Members, we're running short of time so I want to go
into executive session. First, I'm going to close public testimony.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR ANDERSON: No objections. Okay. We're, we need a motion to convene in executive session for the
purpose of consulting with the Council's attorney regarding the County and the Council's powers, duties,
privileges, and immunities pursuant to Section 92-5 (a)(4) Hawaii Revised Statutes.

COUNCILMEMBER KANE: So moved.

COUNCILMEMBER MOLINA: Second.

CHAIR ANDERSON: Thank you. All those in favor of the motion please signify by saying aye.

COUNCILMEMBER KANE: In discussion very briefly.

CHAIR ANDERSON: Oh, please.

COUNCILMEMBER KANE: Going into executive . ..

CHAIR ANDERSON: Sorry.

COUNCILMEMBER KANE: ...on the motion for executive session, I know Ms. D'Enbeau made some
opening remarks and I should have before we got into this so maybe when we come back out I will have
a question regarding the privilege because we're a body. And if someone, one member of say a
nine-member body inadvertently makes things available that it becomes a matter of public knowledge.
So, does the whole body become accountable for one person's comment? And so, I'll just leave that

because 1 know that's not in the motion so forgive me. I have no further discussion in the motion but
that's a question that I will pose to Ms. D'Enbeau at a later time.
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CHAIR ANDERSON: Do you want to ask that question and get a response in open session before we go into
executive session?

COUNCILMEMBER KANE: Yeah. And we'll do it when we come back out of, because we have a motion on
the floor it's unappropriate for me to ask something . ..

CHAIR ANDERSON: Right.

COUNCILMEMBER KANE: ... that's not on the floor. So, I have no problem with moving forward on the
vote at this time.

CHAIR ANDERSON: Okay. Members, any other discussion on the executive session motion? Seeing none.
Let's take a vote. All those in favor?

COUNCIL MEMBERS VOICED AYE.

CHAIR ANDERSON: Opposed?

VOTE: AYES: Councilmembers Johnson, Kane, Molina, and Pontanilla, and
Chair Anderson.
NOES: None.

ABSTAIN: None.

ABSENT: None.

EXC.: Councilmember Carroll and Vice-Chair Tavares.

MOTION CARRIED.

ACTION: EXECUTIVE SESSION.
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CHAIR ANDERSON: Okay, fine. Unanimously, a vote, we will go into executive session. We’re going to
take a recess while we set the Chambers; and, Members, please don’t leave. This meeting is in recess.

RECESS: 11:36 a.m.

(THE WATER RESOURCES COMMITTEE MEETING ENTERED INTO EXECUTIVE SESSION
AT 11:40 A.M. AND ENDED AT 12:30 P.M.)

RECONVENE: 12:32p.m. ...(end of tape, start 34). . .

CHAIR ANDERSON: The September 14"™ meeting of the Water Resources Committee has reconvened. Thank
you, members, for that executive session. We appreciate the advice we received from Corp. Counsel.
We will defer this item. We are pending more information and further discussion. No objections?

COUNCIL MEMBERS VOICED NO OBJECTIONS.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, JOHNSON,
KANE, MOLINA, AND PONTANILLA)

ACTION: DEFER.
CHAIR ANDERSON: Thank you, members. This item is deferred and the meeting is adjourned.

ADJOURN: 12:33 p.m.

MPPROVED BY:

MICHELLE ANDERSON, Chair
Water Resources Committee

wr:min:050914 Transcribed by: Cathy Simmons
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