MAUI PLANNING COMMISSION
REGULAR MINUTES
OCTO BER 14, 2008

A.

APPROVED 1/13/09

CALL TO ORDER

The regular meeting of the Maui Planning Comm ission was called to order by Chairperson
Jonathan Starr at approximately 8:30 a.m., Tuesday, October 14, 2008, Planning Conference
Ro om , First Floor, Kalana Pakui Building, 250 South High Street, W ailuk u, M aui.
A quorum of the C om mission w as present. (See Re cord of Attendance.)
Mr. Starr: Good morning everyone, the October 14 th meeting of the M aui Planning Co mmission is
now in se ssio n. I’d like to welcome everyone. Thank the members for being here bright and early.
W e have Commissioner Kent Hiranaga, Comm issioner Bruce U’u, we have Corp. Counsel
extraordinaire, Jame Giroux, I’m Chair, Jonathan Starr. We have Current Division Administrator
who actually does a lot of the preparation for these meetings here sitting in for the Director, Clayton
Yoshida. We have Commissioner Donna Domingo, Commissioner Dr. William Iaconetti, and
Comm issioner Wayn e H edani. We have Ca rolyn Takayam a-C orden wh o is o ur secretary. W e
have Joe Prutch, planner. We have Mike Miyamoto, Deputy Director of Public Works. We have
planner Paul Fasi and some other folks will be along with us shortly. Thank Kenny Hulquist for
coming and filming this m eeting.
W e have an interesting agenda today before we begin public testimony w ill be allow ed o n every
agenda item and m emb ers of the public who w ish to testify on any item have a choice. Either they
can testify before all of the agenda items which will be at the beginning of the meeting in a c ouple
of minutes or they can wait and testify before decision making on that specific agenda item . We
ask them to testify only once and we ask that testim ony be kept as short as possible, in no case
more than three minutes.
W e have a couple of agenda related thing s I’d like to bring before the m em bers before w e start.
One is tha t at 1:00 p.m ., imm ediately after our lunch break we have a wo rkshop on LEE D, Leadship
and Energy Efficient Design, conducted by Ms. Gail Suzuki-Jones from the Department of Business
Econom ic Development and Tourism . Should be a good wo rkshop. She has to get back to Oahu
and so the 1:00 p.m. we’ll have to adhere if we can as close as possible to the 1:00 p.m. time. So
we may need to move agenda item s up or back to allow us to fill in the time slot before lunch and
then to put anything remaining until after the LEED training. So I request that members, you know,
wh en we get to that tim e w e can wo rk w hat needs to be done.
W e also had a request from Mr. Greg Kaufman who’s the applicant on two of the public h earing
items to reverse the order in wh ich w e hear them. And if there’s a desire by m em bers to
accommodate him we could switch them. He wanted to have Pine State Limited come before Iwa
Ike, I don’t really understand the reason for that but that was his re quest.
Mr. Iaconetti: So moved.
Ms. Domingo: Second.
Mr. Starr: Okay, we have a m otion by Dr. Iaconetti, seconded by Comm issioner Domingo to change
the agenda so that Pine State Limited comes before Iwa Ike. Any discussion? All in favor please
raise yo ur hand.
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It was m oved by Mr. Iacone tti, secon ded b y Ms. Do ming o, then un animously
VOTED:

To Change Agenda to Take Up Item B-2 (Pine Sta te Lim ited) Before
Item B-1.
(As sentin g - W . Iaconetti, D . Do mingo, K . Hira naga, J. G uard, B . U’u ,
W. Mard fin, W. H edani, J. Starr)
(Excus ed - J . Paw sat)

Mr. Clayton Yoshida: Unanimous.
Mr. Starr: Un animous. Okay, so we w ill swap those. And w ith tha t we can m ove along to public
testimony. I do see a sign in sh eet so we ’ll start w ith tho se wh o have sign ed in. I’d like to first ca ll
to testify An gie Ho ffman. Welco me and thank you for com ing.
Next testifier will be Colin
McCorm ick.
The following individuals testified at the beginning of the meeting:
Angie Hoffman - Item B1 and B2, Iwa Ike and Pine State Limited, DBA
Colin McCormick - Item B1 and B2, Iwa Ike and Pine State Limited, DBA
Daniel Kanahele - Item B1 and B2, Iwa Ike and Pine State Limited, DBA
Merrill Kaufman - Item B1, Iwa Ike, DBA
Pat Borges - Item B1 and B2, Iwa Ike and Pine State Limited, DBA
Clarence Tavares - Item B1 and B2, Iwa Ike and Pine State Limited, DBA
Jocelyn Costa - Item B1 and B2, Iwa Ike and Pine State Limited, DBA
Their testimony can be found under the item on which they testified on.
Mr. Starr: A ny other m em bers of the public wishing to give testimony on any agenda item please
make yourselves known. Okay, not seeing any, the initial public testimony portion of the meeting
is now closed, and we’ll move onto our ag end a item s. W e ha ve swappe d B-1 an d B-2 in order.
However, we also do have two related in C-1 and C-2 which are petitions to intervene on B-1 and
B-2. And so my understanding is that before we decision-making on B-1 and B-2, we should take
up the petitions to intervene. We do have a choice of whether we want to get a presentation on B-1
and B-2 first and then mo ve on discussing the intervention, or whether we should just move straight
on the intervention, and I’m looking to get a feeling from the Co mmissioners w hether they want a
presentation, or we should discuss the intervention. Comm issioner U`u?
Mr. U`u: I just wondering if we could ask Corp. Counsel what would be the appropriate approach.
Mr. Starr: Yeah, go ahead, James.
Mr. James Giro ux: W ell, I could see it going both ways. I would prefer that each item be taken
separately. The – I think the main point is that you might wa nt just enough information from the
staff to understand w hat you ’re loo king at in o rder to dispo se of the iss ue of inte rvention, but I would
caution to sta y aw ay fro m actual fact-fin ding at this stage until you’ve disp osed of the issue of
intervention.
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Mr. Starr: So, Mem bers, what I’m hearing is a suggestion that we ask staff to give us a brief
overview on the item without going into detail and without going into, you know, certainly any kind
of decision-making or anything like that. And then, we move on to hearing the intervention. And
if that goes in such a way that we dismiss the intervention, then we can go back to the item . In
other words, the item would go into intervention if that were granted. Is that workable, Mr. Yoshida?
Mr. Yoshida: Yes, I would suggest that after the staff makes a presentation that the Commission
conduct the public hearing as the applicant has spent monies, time, effort to notify the neighbors.
So open and close the public hearing, and then deal with the interven tion request.
Mr. Starr: Jam es, is there any problem with having a public hearing before hearing the intervention?
Mr. Giroux: As far as public testimony, I’m okay with that, but having the full blown-out public
hearing, I think it’s semantics. I think wh at Clayton is re questing is tha t the public be allowed to
testify before we disp ose of the interven tion.
Mr. Starr: Okay. The question is though is if the intervention – say it was deferred or whatever,
wo uld there still be another public hearing, or w ould tha t satisfy the requirem ents for the public
hearing?
Mr. Girou x: Okay, no w w e’re getting into hypotheticals here. I would caution as far as– There’s a
public hea ring requirement under 19.68. And that requirement requires notice. And so those
notices go out and they’re quite expensive. And I think that’s what I think Clayton is trying to bring
our attention to is that we need to clear up these legal matters before we proceed, but also give the
applicant an opportunity to fulfill the obligations that they’re required to fulfill which is under 19.68.
I think that under your rules tha t it is important to clear up issu es of intervention at the earliest
practicable time because that does ch ange greatly your perspective of how the case is then
handled because if it is being – to be in a contested case forum, then issu es of notice are basica lly
then thrown out the window because then you would be then dealing with an issue of notice to the
people who then have become parties, and that then disp oses of the public hearing. But I think all
of those issues would be disc ussed fully in dispo sing of the iss ue of whether or not this is such a
case where an intervention would or would not be granted.
Mr. Starr: So wh at I inte nd to do, if that’s okay with the Mem bers, is we’ll have the Planner give a
brief overview of each of these applica tions. After that we’ll also allow the applicant to say a few
words. We will allow public testimony on that item. And then we’ll deal with the intervention and
then see how it goes pending w hat action we ’ll take on the interven tion. Dr. Ia conetti?
Mr. Iaconetti: I’d like to ask Corp. Counsel what he meant by any – stay away from the facts? How
can we have any . . . (inaudible) . . . without hearing the facts?
Mr. Giro ux: I’m not asking you to be ignorant. I’m asking you to be cautious in what you say and
what kind of info rmation yo u request for at this stage. Every ap plica nt has a right to due process
in presenting their case. They have the burden of, you know, producing such evidence that would
show you that their project is in co nformance with the HRS mandates in changing – amending their
State designation. However, you have an issue of somebody has filed an intervention. And you
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need to know what this project is about, but this is not the stage to be testing the applicant – the
applica nt’s evidence. It’s a preliminary idea, a snapshot, so you understand what you are dealing
with, you know, what’s the zoning, what’s the acreage, what’s the location, those types of things.
I don’t want you to be g etting into what are the cultura l impa cts, what are the drainage, what’s the
– you know, these types – what’s the traffic report. I don’t want you to be getting into that type of
detail. Just like – kind of like wh en we go – went on the site visit, I asked you to limit your questions
to things that would bring to light what you’re seeing as far as location, spacing, those types of
things.
Mr. Iaconetti: Thank you.
Mr. Starr: O kay, well, let’s proceed. I’ll ask Mr. Yoshida to introduce B-2, and then we’ll keep that
initial presentation brief.
B.

PUBLIC HEARINGS
2.

PINE STAT E LIMITED reques ting a State La nd Use District B oundary
Amendment from Agricultural to Urban for Ke Kani Kai, a proposed 2-lot
subdivision and associated infrastructure improvements at Lot 3 Makena,
Ke oneoio Road, TMK: 2-1-005: 117, Makena, Island of Maui. (DBA 2007/0008)
(P. F asi)

Mr. Yoshida: Thank you, Mr. Chair, Members of the Comm ission. Clayton Yoshida from the
Planning Department subbing for Planning Director Jeff Hunt who’s at the Council Plan ning
Comm ittee Meeting as they deal with the Bed and Breakfast and TVR Legislation. And he’s also
scheduled to be at the Policy Comm ittee Meeting this afternoon to deal with the Kula Ridge Fast
Track 2 01H A ffordable Housing Project.
Mr. Yoshida then introduced the Agenda Item B-2 into the record.
Mr. Starr: Go ahead, Mr. Fasi. Give us a brief overview . If we get beyon d the interve ntion, we’ll
look for more detail and other things.
Mr. Paul Fasi: Would the Chair want a brief history on how we got to this point or is that not
necessary?
Mr. Starr: No . that’s fine. This is a time we need to understand w here w e’re at with this.
Mr. Fasi: Okay, thank you. This matter arises from an application for the following permits: special
management area perm it, a co mmunity plan amendm ent, a district boundary am endm ent, change
in zoning, and infrastructural improvements. The applications were filed on January 25 th 2008. An
EA was pub lished on this develop me nt on January 23 rd 2008. The 30-day public comment period
ended on February 22 nd 2008. No public comments were received. And a FONSI was discussed
at the Planning Co mm ission of July 8th. The matter was deferred pending further information and
a FON SI w as not issued.
On July 18 th 2008, the Department Zoning Division made a conclusive determination that the correct
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Co unty zoning for the parcel was R-3 residential and not interim. This revision in zoning affects the
applica nt’s a pplication in several ways . The com munity plan amendm ent is no longer applica ble
as the R-3 zoning is in accord with the community plan designation of single family. The change
in zoning is no longer applicable has the zoning has been confirmed to be R-3. The environmental
assessment is no longer applicable as a trigger for Chapter 343 was the community plan
amendment which is no longer applicable. The special management area permit, Permit No.
SM120070018 is no longer applica ble as the proposed action has been determined by the
Department to fall into the special managem ent assessm ent category or SM2, a minor permit. So
it is not an SM A m ajor permit. And that brings us to wh ere we ’re at today.
So the applicant is requesting approval of a State land use district boundary amendment. Let me
clarify that. The applicant is req uesting a recommendation of approval of a State land use district
bou nda ry am endm ent. What this Body is deciding today is not approving or disapproving the actual
DBA. You are only making a recommendation to the Council on approval or disapproval. No
decision will be made granting approval or disapproval by this Body. It is up to the C ouncil to
determ ine that.
And the reason for the DBA is so that the land use classifications are compliant with each other.
The current State land use classification is ag. Development on State ag land is restricted . A
district boundary amendment is necessary to change from State ag to State urban in order to be
compliant with Co unty zoning and community plan designation R-3 single family. The Kihei
Co mmunity Plan is single family; County zo ning–R-3 residential; 10,000 square foot minimum. And
that pretty much brings us to wh ere we are up-to-date on this d eve lopment.
I would also like to note for the record that the applicant has made a commitment to put selfimposed restriction s upon this reclas sification that all lots shall be a minimum of one-half acre or
grea ter, no future subdivisions shall be permitted, no condominiumizing, setbacks to match that
required by rural zoning, and building heights to be limited to 30 feet. Setbacks to match that
require rural zoning, and no. 5, building heights limited to 30 feet is already in the County Zoning
Code, but my point is that R-3 zoning allows this particular lot to be subdivided into six 10,000
square foot lots. The applicant is restricting himself to two lots, two half-acre lots, and this will run
with the land. It will be a deed, put in the deed of the land, and recorded at the Bureau of
Co nve yan ces.
I think listening to the testimony this morning, there seems to be a slight misunderstanding with the
word “urban” zoning. And the w ord “urban” connotates many images of over developm ent.
However, in this case, the reason we are doing the urba n reclassification on the district bou nda ry
is so we don’t have to co me before yo u and do the long route, so to sp eak. W e could reclas sify it
to RU .5. I’m sorry. W e could do a State district boundary am endm ent to rural, but that would
encounter going through the community plan ame ndm ent, ch ang e in zo ning, district bound ary
am endm ent, and the EA process all over again. By going and reclassifying or recommending a
State district boundary amendment, we autom atica lly bring everything into conformance with the
rest of the County zoning and community plan designations. So I think it’s important to remember
that the applicant is pu tting self-imp ose d restrictions on this p articular parcel that b ring it into
compliance closer to a rural designation than it is urban. The urban district boundary amendment
is merely a means to an end, and it really doesn’t connotate any urban type development
whatsoever. Thank you.
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Mr. Starr: Paul, we have a couple of question s. I wanna a quick one first. If it were left as it is in
ag, then what wo uld be the allowable use compared to what would be the allowable use changing
it from ag to urban.
Mr. Fasi: If it were left in ag, it wouldn’t be allowed to be developed because the ag zoning
designation, the State Land Use Commission prohibits – pretty much restricts any development on
State ag land. It’d be very difficult.
Mr. Starr: He could still build a house, and a farm dwelling, and do agriculture.
Mr. Fasi: No, they could not.
Mr. Starr: Co uld not?
Mr. Fasi: No.
Mr. Starr: Okay, Comm issioner Mardfin?
Mr. Mardfin: This is very, very minor and technica l. On the page – but I wanna, if this gets legal,
I wa nna m ake sure we have it – on the first page of this document that we were given, the
document no., if you look at the TMK–
Mr. Fasi: It should be 117.
Mr. Mardfin: 117, not 017.
Mr. Fasi: Right.
Mr. Starr: Okay, Comm issioner Hiranaga?
Mr. H iranaga: C ould I have confirmation from Plan ning Director or S enior Planner?
Mr. F asi: Planning P rogram A dm inistrator.
Mr. Hiranaga: Regarding the statement that no dwellings would be allowable on this parcel under
the current designations.
Mr. Yoshida: I believe if the – currently the property is designated State ag district. So under
Chapter 205, they’ll be allowed a farm dwelling. But they ha ve, I b elieve, a substandard – we ll, a
farm – on e farm dwelling, but they wouldn’t be able to s ubdivide because the minim um lot size in
a State ag district under 205 is one acre.
Mr. Hiranaga: They would not be allowed to build two farm dwellings?
Mr. Yoshida: If they were zoned County a g, then un der C oun ty ag, they’re a llowed a – two farm
dwellings, one not to allowed a thousand square feet, but the zoning as portrayed in the staff report,
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on page 2, is R -3 reside ntial. So the zoning is R -3 reside ntial. The State land use design ation is
agriculture. And the com munity plan is single fam ily.
Mr. Hiranaga: So only one dwelling?
Mr. Yoshida: Under the State ag, it would be allowed – we ll, I guess farm dw ellings, but the ability
to have tw o farm dw ellings automatica lly is under the C ounty ag zoning. In this case, it is zoned
R-3, which allows for single family residence.
Mr. Hiranaga: So if he met all conditions required, what’s the maximum build-out under the current
designations?
Mr. Yoshida: The maximum build-out would be only one – the one farm dwelling because the – we ll,
the ohana – under the accessory dw elling provision under 19 .35 doesn’t apply to the Coun ty ag
district. It applies to the R-3 district. But they wou ld have to be farm dw ellings, not single fam ily
residences.
Mr. Hiranaga: I have a followup question. How can the zoning be R-3? It’s not consistent with the
State land use design ation. I thought if there’s a n inconsistency, it was supposed to be zoned
interim.
Mr. Yoshida: There was a case recently decided. Maybe Corp. Counsel can inform you more on
this Hanohano case up in Pukalani where the property p reviously w as in the ag – well, it was zoned
by the Co unty R-2. It was in the urban district, but then I guess it got m ove d over to the ag district.
So the applica nt, Hanohano LLC , went in fo r a district boundary am endm ent from ag to urban. And
the Co unty ascertained that they ne eded to get a zoning change, therefore, because it was interim.
And this fact was ch allen ged in court by Hanohano LLC . And the Judge said–it was Judge
August–that the Co unty did not have the ability to change a legislative action. The zoning on the
map, on the zoning map was still R-3 and wa s neve r changed by the Co unty Council. So similarly,
in this particular case, the zoning on the map is R-3 and can only be changed by th e C ouncil.
Mr. Starr: Okay, Mr. Fasi?
Mr. Fas i: One other thing I’d like to point out that the two neighbo ring properties imm ediately
bordering this property are both – designated State rural. Thank you.
Mr. Starr: Okay, Members, we’ll have, I’m sure, additional opportunity at some point. Mr. Kaufman,
do you have a nyth ing to add? And I wish you to stay away from the details and merit of the item.
We’ll get to that later, but if you do have anything to add regarding process, please.
Mr. Kaufm an: Not at this time. I think M r. Fasi co vered it.
Mr. Starr: Okay. Thank you very much. As we disc ussed earlier, I’m g oing to open up once again
for public testimony on this item and this item.
A)

Public Hearing
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The following testimony was received at the beginning of the meeting:
Ms. Angie Hoffman: Aloha, my name is Angie Hoffman. I’m testifying on agendas one and two.
I grew up in North Kihei and spent my childhood going to Makena State Park and recreating on
Oneloa, Big Beach. More recen tly I worked at the Ahihi-Kinau Natural Area R eserve as a naturalist.
So I spent a lot of tim e in this area an d I’ve seen a lot of developm ent over the years much mo re
than before.
I personally do not think this is an appropriate area for the kind of development that has gone on.
I think a lot of the zoning that was granted over the years was a m istak e. This is an area rich in
cultural history with many archaeological sites still intact. This is an area that’s home to many
endangered native species. This is an area which the local community recreates and is very
special to m any pe ople. M any pe ople co me to enjoy the last remnants of wild Maui over there. Not
only the local community but also the visitors. Working in Ahihi, I had many people approach me
and you know , tell me w hy th ey w ere down there spending their days dow n there inste ad of you
know, at the hotel or somewhere else and it’s because that’s what they came to see. So I’m of the
opinion that we should think long an d ha rd be fore granting any mo re rezoning an d allow ing m ore
building in the special sacred area.
Several sm all archaeological sites have bee n identified in the specific area. D own the street where
the big house across from Pohaku Heiau was built, was being built, three burial sites w ere
uncovered. Near the state park there wa s a village com plex fou nd.
In the wetlands in the state park across from the lots on the agenda today are home to the
Hawaiian Stilt, the Ae’o. Oneloa Beach is the nesting ground of the Honu‘ea, the Ha wksbill. This
year there’s six nests on Oneloa Beach. This is a critically endangered species, very few remain.
This place is sacred to the anima ls an d to the people.
Many youth from all around the island come to this beach regularly to relax and play. I was one of
them and still am. I still meet my friends from high school down there and you know, it’s just a place
to get away fro m it all. When we were younger it was a place to get away from our school lives and
now it’s a place to get awa y from wo rk lives. M any of th em wo uld love to be here today testifying
with me but yo u know, our burden with wo rk lives so .
To move on, just to recap, this p lace is rea lly important and dear to us. I have learned a lot in the
last few years and just like to conclude by sharing with you my vision of the future of Makena. I see
a beautiful wild place that has thriving population s of once endangered anim als and plants. I see
the stilt, the hawksbill, the Hawaiian monk seal all thriving in flourishing numbe rs. I see the native
plants being restored by the com mun ity as well as the archaeological sites. I see the
archaeological sites not only being left in tact but restored and respected. I see a place w here
people in the community of all age s as well as people from all arou nd the world ca n come to learn
from the past and u se those learning for the future. I see archaeological sites left in a cultural
landscape not separated from one and other. You know, if we see a whole village, leaving that
intact so we can study it and learn from it. All that put together, the plants, the animals, the
archaeological sites, I th ink c reate a wo nderful living university.
Mr. Starr: I need to ask you to wrap up soon.
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Ms. Hoffman: Okay. The last part. I see the recreational use of the local people respected and
improved where there’s enough camping, enough parking and maybe ca mping restored so local
families can slee p in nature and reconnect with the aina. I urge you to decline th ese requests . This
is not an urban area. It is not appropriate. Mahalo for your time.
Mr. Starr: Okay, thank you. Mem bers, anyone h ave any questions for the testifier? Okay, thank you
very much and thank you for coming. Ne xt testifier is Colin McCormick, will be followed by Daniel
Kanahele.
Mr. Colin McCormick: Aloha Planning Com missioners. My na me is C olin M cCorm ick. I’m here to
testify directly against the proposed request for rezoning of parcels directly mauka of second
entrance. I could go on and on telling you wh y the lands directly m auka of se cond entrance Big
Beach is vital to the residents of this entire island in terms of our economy, our state of mind and
our pleasure, but I’m a ssu ming you ’re smart enough to notice already and I’m not going to go there
today.
Plus if you ask people from anywhere in the islands they can tell you. I’m here today to speak
about the federally listed endangered species found within the state park. First species I wa nt to
mention is the Ha wa iian h aw ksb ill turtle. In the state and the w orld there are only 60 or less nesting
females. This includes six on Maui and two of the six are found at Big Beach, Oneloa. In fact I was
told that just last night one of the nests of these two rem aining of the six just hatched on the full
moon and I think that’s special. It’s a coincid ence.
Second species o f seriou s concern is the Ha wa iian S tilt, the A e’o. The N ational Geographic S ociety
reports in 2001 that there was an estimated 1,200 to 1,500 birds left in the world. And it brought
its striding population down at Big Beach. I’m not exp ert in Ha wa iian a nim als. M y ba ckg round is
botany actually. I went to the University of Hawaii, but I have b een dow n countless h ours at Big
Beach and I’ve observed these native species down there. So I’m just here to report what I seen.
I’ve seen the Ha wa iian S tilts even frequent bea ch in the uncrowded w eek days. You gu ys go there
on the weekdays which is hard for most people, it’s a whole other world. There’s not as many
people dow n there and the stilts they come out and play on the beach and that’s rea lly special.
The next federally listed species that I think needs much more attention is the Hawaiian hoary bat.
The population is estima ted in the thousands and they still don’t know exactly for sure how many
are left. Its habitat range is mentioned from sea level to summit areas according to research on the
Big Island. And also this recent research on the Big Island they found out that it actu ally bat activity
varies with season and altitude with the greatest level of activity occurring at low elevations below
4,200 feet from April to December. This kind of concurs with my observations. If you go at this time
of the year, and the colder months of the year, the bats they come down to the ocean and you see
them. You can go any night of the week and you’ll see, not just one, I promise you’ll see many
Hawaiian bats just flying right above wh ere the wa ves are breaking. These endangered anima ls
need more attention and if their habitat range has been proven on the Big Island to go from sea
level to the mountain tops, you know, it just seems obviously that you know , this w hole zo ne is
imp ortant to them.
And U.S. Fish and W ildlife Service also states that the warm temperatures are strongly associated
with reproductive success. So, again, please just consider this project. There’s other endangered
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species too as I mentioned, the Hawaiian coot, the green sea turtle, the monk seal, but my time is
up. I just ask yourself, please ask yourself what good is an urban project like this would do for
these species down there? And the thing about the legality of these endangered, you know, these
are federally listed species. You know, things that are Hawaiian are all end ang ered , but the se are
federally listed endangered species that are mandated by law to have protection. Thank you.
Mr. Starr: Okay, thank you Colin. Members, any questions for the testifier? Okay, not seeing any
thank you for com ing today. N ext is Da niel Kanahele followe d by Merrill Kaufman.
Mr. Daniel Kanahele: Good m orning Planning Co mmissioners. M y na me is Daniel Kana hele. I live
in South Maui. I’m here to testify first on Item B-1 on you r agenda. Mr. Kaufman of Iwa Ike LLC,
and then Item 2, Pine State Limited, and then thirdly, on your agenda under C-1, Lance Collins,
Attorney for Linda McDonald. So I would like to begin by testifying on B-1.
I’m here to ask that the commissioners look hard on this request for rezoning. I personally think that
at this point in time, this request should either be denied or deferred. I think it should be either
because mayb e 40 ye ars ago people thought it was a good idea to urbanize the Makena area, but
I think people loo k at it differe ntly today. Times have changed and personally I think th e idea to
urbanize Makena that long ago was a mistake and it’s a mistake today and it’s a mistake for the
follow ing reasons.
Makena is an area that is culturally, historically, ecologica lly and biologically sensitive and we
should not be urbanizing areas that are sensitive in those areas because of the potential impacts.
I have a special interest, no ne archaeologist bu t I have a special interest in archaeology. The area
Makena is rich in cultural history, Hawaiian history. There were many, many kanaka that lived out
in the Makena area. Some studies say as many as 10,000 lived in that area over a period of almost
a thousand years.
Now, the first hundred maybe hundred-fifty years of that archaeology may found on the surface or
the subsurface, but to get down to 600 to 700 years ago of history you gotta go a lot deeper. One
of the mistak es that I personally feel happens when it comes to archaeological inventory surveys
for developments is that they used tunnel vision. They look at one iso lated area without really
looking at the interrelation ships a nd connection that the arc sites on those areas have with the
areas arou nd it. W estern style, when you study s om ething their methodology is to d isse ct it, to
break it apart. For the Hawaiians, it was all about interconnectedness, relationships, we call that
olo lokahi, the oneness of life. So an arc site is no t sign ificant necessa rily in and of itse lf, but is
made sign ificant in relation ship to wh at is around it. So I think it’s important for a commission like
you rself in trying to understand the significance of the archaeolo – arc sites of a particular parcel,
you need to look at the big picture, you need to step back, you need to view it in the way that the
kanakas view ed it as a wh ole. Otherwise, you don’t get the true picture. Makena is rich in cultural
histo ry. It’s also rich in ecologica l and biolog ical history.
Co lin spoke about the Hawaiian hawksbill turtle which is an endangered species. This year was a
banner year for the hawksbill turtle as far as laying eggs. They had more turtles hatched this year
than I think any other recorded time. On eloa Beach is one of the places where it lays its eggs and
this is a important site for the hawksbill turtle. I’ll move on to a -
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Mr. Starr: Ye ah, I need to ask you to wrap up.
Mr. Kanahele: I’ll move onto item B-2, the Pine State Limited and just continue my testimony
because what I say also relates to –
Mr. Starr: I need to ask you to wrap up please.
Mr. Kanahele: Am I allowed another three minutes for the –
Mr. Starr: No .
Mr. Kanahele: Okay, I thought I was allowed it. Anyway I would like to ask that the Council deny
or defer the request for rezoning based on the points tha t I had an opportunity to make today.
Mr. Starr: Okay, members any questions? Commissioner Mardfin.
Mr. Mardfin: You’re talking about with relationship to your archaeological statements, that you need
to consider the full picture and things around it, are there any heiau or other archaeological sites
maybe not on the subject property but near the subject property?
Mr. Kanahele: Yeah, subject properties, parcel 18 and parce l 17, I believe are right next door and
the parcel 116 there is a heiau. So I’d be interested to know what relationship the heiau has to the
arc sites that were uncovered in the – any a rchaeologica l survey that was done on the sites in
question, parcel, I me an, the parcels in question 118 and 117.
Also, it has bee n found that ove r time w hen arc sites are don e on the sam e are a over time mo re
often than not you find more thing s than less . So I don’t know how ma ny archaeological inventory
surveys have been done on lot 18 or 17. But there are other lots in Makena more often than not
when they g o ba ck and d o ne w surveys m ore is found rather less, rather than less. That’s why I
pointed out the fact that, you know , we have a lot of h istory he re, a lot of people lived here. I think
the dee per you g o, the mo re you’re going to find in terms of w hat was there historically, say 600 or
700 years ago rather than you know, maybe on the surface you’re looking things of a 100 to 150
years ago. So, I think that’s something else that should be considered.
Mr. Mardfin: Is it my understanding of you that with the heiau there and other things that instead of
looking narrowly at a particular area you need to look at the surrounding area to find out whether
they’re – the archaeological findings are significant and finding additional significance within a larger
area is that my understanding of what you’re saying?
Mr. Kanahele: That’s absolutely correct. Often times in reading archaeological inventory studies
I find the word “insignificant” come up multiple time s, m ultiple time s, this site is insignificant, this site
is insignificant, but I think if thes e studies were to step back and look more fully at the w hole picture
and look at thing s adjacent or immediately adjace nt to the parcel or lots being considered that we
perhaps learn even more about these sites and perhaps they w ouldn’t be d efined as insignificant,
that they would be defined as significant. And I just want to make this one quick point that, you
know, the Hawaiians, the kanaka maole we didn’t have a written language as far as I know. You
know, today, our written language is found in our arc sites. I mean, our arc sites are like our
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libraries, that’s wh ere our books are. And so every time we lose an arc site, we’re losing part of our
history, part of our – one of our libraries. Y ou know every time a site, arc site is being bulldozed,
it’s like bulldozing our libraries unless those sites are thoroughly studied first. And I have a big
question on whether or not these sites are getting the attention, the study, the documentation that
they deserve, because yo u know, once it’s gone, it’s gone forever yo u cannot call it back and those
stories that were there, those books will never be read, by kanaka or non kanaka alike. So, I think
the arc sites are very, very important and we don’t give them their due respect especially from my
point of view as a kanaka.
Mr. Mardfin: M ahalo. Thank you for you r manao.
Mr. Kanahele: Thank you for your question.
Mr. Starr: Okay, members any other questions? Commissioner U’u.
Mr. U’u: Go od morning Mr. Kanahele.
Mr. Kanahele: Good morning Mr. U’u.
Mr. U’u: I agree what you said. Just for information, I know the county zo ning is residential, the
community plan is single fam ily, and w e’re kind of in a bind and also the county recommends
approval. So we’re kind of in a bind. I understand what you’re saying. I’m not saying I’m for it or
against it right now, I just giving you what we up against right now. And it probably was a mistake
back then when they zoned it or they didn’t look at it by like what you said, is taking a step back,
but during the present time as of today it is zoned residential. But I understand and I’ll take into
consideration when they come before us. Thank you.
Mr. Kanahele: May I respond briefly?
Mr. U’u: Go ahead.
Mr. Starr: Yeah.
Mr. Kanahele: I think, you know, you look at Makena as a whole and you look at what the state has
done, Ahihi-Kinau, it’s a natural area reserve now. Oneloa Beach is surrounded by a state park.
At one time, they wanted to develop all of Oneloa Beach, they wanted to build condos and homes
right on the beach. It took private citizens fighting for 14 years to protect the area around Oneloa
Beach. Can you imagine the impacts that would have occurred if that beach was protected by the
state park? Just on the wildlife alone, the Ha wksbill turtle. S o w hat I say to that is you folks have
an opportunity to make a difference in this world of Maui. The state has stepped up, and they say
we ll, these are vital areas they need to be protected for our present gene ration a nd o ur future
generation. We don’t think this should be urbanized. You folks have the authority given to you by
the state to amend zoning, state zoning. You guys can step up to the plate and say, a we don’t
want to urbanize these areas, lets wait, lets wait till the Maui Island Plan comes up, lets wait till the
GPAC has finished its w ork, lets see wh ere they dra w the urban line s, the growth lines, lets see
what areas they want to protect. If anything, even if you can defer it and wait till the Maui Island
Plan is pa u and all the input from all the hard w ork these people have made to make your decision.
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Do n’t have to m ake it today. You folks can wait. Wait, let the work be done, pau, and then with all
the manao from all of these people to help and guide your decisions then you can move forward
and m ake good decision s.
Mr. Starr: Okay tha nk you very much for sharing w ith us . That was good.
Mr. Kanahele: Thank you.
Mr. Starr: I would like to call the next testifier which is Merrill Kaufman will be followed by Pat
Borges.
Mr. Starr: Okay. Thank you. Members? Okay, next testifier: Pat Borge followed by Clarence
Tavares.
Mr. Pat Borge: Go od morning. My name’s P at Borge. I’ve been involved in the Makena area for
almost half my life and seen a lot of development going on. And my main concern is water. I mean
every time you look in the Maui News we alwa ys talking w ater, water, water. And I drive by these
big estates like the one by B lack Sand Beach at – sp rinklers run 24/7. I used to be a caretaker for
a guy just before La – just before Ahihi Bay. And I was a caretaker for eight years, and that water
meter ran 24/7. Because it’s Makena. It’s a drier side of the island and you people gotta realize
that. I’m not against this rezoning but I want the County, you guys, to look at the w hole picture . Are
we ready for this? Can we handle this? Can the water that we have on this island can handle a
project like this? Because you look at the one that you guys approved by Black Sa nd Bea ch. Five
homes in the re. It looks like Ha na. I mean, give me a break. It’s just common sense. Plus, you
got union guys here. Half of the people that work on these custom hom es are not even in the
union. I’ve got to those projects. I’ve talked to the workers. A lot of these guys come from
Honolulu. They come from the Mainland. And our local guys are sitting on the bench right now.
I mean I like you guys to look at the whole picture. Mr. Kaufman, you know, he’s with the ocean.
I know he’s involved with the whales, but you have LLC. I wanna know who’s involved in this
project. He’s just a spokesman, I guess, or investor. But who else is involved in this? I drive down
that road every day two, three times a day. Sometimes I cannot even get by to that area that they
talking about because the State has no parking at Makena Big Beach. And it’s closed. I mean
sometimes I can not get through. And if we have an emergency in La Perouse in some area, the
trucks cannot get through that. People are on the beach. I mean, they’re double parking and
everything. And I also looked at the police report. And they’re understaffed. Every time we ha ve
incid ents out there, it takes a while fo r them to get out there. And that road has no w alkw ay like it
says in he re. H ey, th ere’s no bicycle p aths. There’s no side wa lks. T here’s people all over this
road. It’s a very dangerous road. You got weddings going on right down the street. Eleven
weddings a day. Thirteen weddings a day. This place is packed with vehicles. That’s the kinda
things that I, as a businessman in the area, I gotta deal with every day. I mean, I’m sure this, you
gonna see all this, there’s no imp act, but there is an imp act, a big impact.
And you guys gotta look. I’m concerned about the runoff. I sit on the advisory co mmittee fo r AhihiKinau, and I’ve been sitting on that committee for like alm ost eigh t, nine yea rs. And I’m a snorkler.
I’m a diver. And I’m a fisherman. And I go in tha t water and I can see runoff is de stroying that reef.
You guys say th ere’s a basin for a 50-year storm here. Hey, sometimes we get cloud burst, boom.
Not 50 years. I mean, eight hours, we get one big flood coming down there. Like that project at
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7155. They did a catch basin over there. Hey, water came right down that stream. Boom, all that
mud goes into the ocean. The Makena area, when they grade, the bottom line is solid. I no care
how much fill you put in, that water goes down to that dirt. Those cinders, like Makena Golf Course,
hit the base, and it go es right down into the wa ter. That’s why when you snorkeling, you can feel
the fresh w ater coming through the lava tu bes. W ater rolls d ow nhill–bottom line.
I mean, I’m not against the– I want like how Mr. Kanahele said. Get the General Plan. You know,
you guys gotta come together. Co mmon sense approach to this issue. Water, the road, and wh o’s
gonna live in these homes? What are they giving back to our – what kinda – what they giving back
to the community that we gonna benefit from? There’s a State park that need money. Hey, maybe
they can work something out with the State. But also when they come out here with a LLC, I like
to know wh o’s th e players in this g am e. Is the re other people who’s playing with this that has land
around the area that maybe this is a stepping stone to get a rezoning, an d then from there go bang,
bang, bang down the real fact that, hey, we rezone that area, so why not I cannot get mine? See
that’s what worries me. And when you guys go down there and take a drive, in the middle of the
day, you see sprink lers running 24/7, water running down the road, and yet you turn the paper in
the Maui News, hey, we gotta go water restrictions.
Mr. Starr: I need to ask you to wrap up.
Mr. Borge: Thank you ve ry m uch. I m ean, I jus t–
Mr. Starr: Yeah, don’t go anywhere. We got some questions for you. Commissioner U`u?
Mr. U`u : Howzit, Mr. B orge. You talke d about the five-lot su bdivision that we approved.
Mr. Borge: That’s the one by Black Sand Beach, yeah? You know where as you coming around
the corner? You guys went approve two that really bothers me. One at 7155 because of the runoff
there, and I see that sprinklers running 24/7. And that one right by Black Sand Beach, the one that
cleaned out the we tland supposedly for the people of M aui. You know, that kinda thing I’m talking
about is that here, w e, as the community, gave them permission to clean up this wetland for the
people, but yet they put the fence. They look like it’s their little lake that they have there. They
couldn’t even fix the road to Black Sand Beach. I m ean, if you gonna talk a bout giving back to the
community and w hen yo u com e in with this million-d ollar hom e, that’s w hat I like to see. I like to
see that if you gonna give, give something. But that’s– You look how much water. You guys
should look at this. Go look at the water meters and see how much water these people are using.
It’s unbelievable. I mean, they’re trying to create Hana in Makena. Makena is the driest area on
the Islan d of Maui. Yes, we do get storms. But, hey, 50-year-storms. I’ve been there 30 years.
He y, sometim es we get rain in a m atter of m inutes–boom. I me an, it just starts coming down .
Mr. U`u: I agree, but just for you r information, not every pro ject– A lot of the projects in Makena
if not deemed a development doesn’t come before us–a lot of them. I’m thinking that quite po ssib ly
that five-lot subdivision, I don’t know if it came before us. I know the subdivision before Big Beach
never came before us.
Mr. Borge: That neve r did come. O kay.
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Mr. U`u: And I agree with you on the water. I think the average use for that area is 2,500 gallons
per day. Th e highest usage on M aui is in the Kihei to Makena area. I agree with you on that part.
Mr. Borge: W ell, you figure that amo unt of water, what’s his name–Spencer–cannot even get water
for his a ffordable housing . I me an, that’s– I m ean, we’re here. W e’re a com munity, and it’s all
about aloha and working together. And when you see some people cannot get that because, oh,
we’re only gonna cater to the rich, you form a conflict within the neighborhoods. It’s like, hey, they
get, and we no can. And that’s how you get vibes on this island. I mean, I can see it every day.
It’s changing because we are not taking care the people of Maui. And you guys are the planners.
And it’s a tough decisions you guys gotta make, but like he said, you know, let the General Plan
get into place. Sit down, talk story, and see what they going give to the community. But I also
wo uld like to know wh o’s on the table, who’s playing, who’s involved in this developm ent. Thank
you very much.
Mr. Starr: I have a one question for you before you go. You know, I also go out there and snorkel
once a week, twice a week, out on those waters. And over the past two years or so I’ve been
noticing kind of like – I don’t know if it’s a seaweed or an algae, but green – kind a of green mass,
kind of a soft green mass that’s floating around on the bottom, and that’s new. You’re kinda seeing
them from all the way from Five Grave s up to Waihihi. And now, I’ve seen som ething new just this
year which is like a brownish kind of stuff, you know, that floats just below the surface. And some
– about a month ago, it liked bloomed. It was really thick so much so I went down by the Prince.
Tourists were telling me not to go in the w ater there because they thought it was coming from the
cruise boat, but I kn ow it’s rea lly something that’s growing there. I know a lot of these projects have
septic systems. And I’m w ondering if you with the committee h ad done any work in what’s going
on.
Mr. Borge: Well, see, the last time when the Dowling – we had a community meeting in Makena,
and you know, Dowling is thinking about really developing the area, and runoff came up, and
according to Roy Figueroa, when they started to build the Maui Prince, I remember going to some
of the public hearings that they were suppose to do a study. And this was back in the ‘80s that they
did a study. And they said it was no impact at Ahihi-Kinau. But what I was asking them , hey, let’s
do a study no w. Let the State go in there, do a study, compare your study, and see if there’s any
difference before we move ahead, but that was left at the table. I don’t think any – they said they
did a study, bu t for m e, I would like them to do another study to compare the study with what they
did. That’s w hy D LN R, I don’t un derstand DL NR . They should be right up in he re saying, hey, let’s
do a study. Let’s see if there’s any runoff that’s being created from this other areas also before we
make a decision on this. And like you said, you know, it’s our natural resource. We depend on
tourists, too. Now, if w e destroy o ur resources, you know , you gotta weigh both sides because
then, why they going come? You know, just like you, if the reef die, you not going go snorkel out
there, you know ? To m e, it’s just a comm on sense approach. I mean, you just gotta loo k at both
sides. Everybody gotta get down , sit on the table, an d let’s do it right fo r the Islan d of Maui. Okay,
thank you.
Mr. Starr: Thank you ve ry m uch for coming before us. Clarence Tavares is ne xt.
Mr. Clarence Tavares: My nam e is Clarence Tavares.
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Mr. Starr: Pu ll the m ike d ow n, Clarence.
Mr. Tavares: And I live in Makena. I think Pat has covered all what I was going to say that my
opinion is ab out, you know, I used to raise a few head of cattle before down there. And was all so
agriculture. And I came to the County to see if I could change the zoning to get a better rating on
the taxes which I was raising cattle on residential. And I got a hold of somebody. We sat and we
talked. And I told them that how come the zoning has never been – used to be residential before.
No, Sonny. No, no. It was always, always, always agriculture. I told him, please, don’t tell me that.
You m ight think I don’t anything about it, but I used to raise a few head of cattle. I had land from
Ulupalakua Ra nch, and Ernest Morton, and the State, and also the Makaiwa Estate. And I was
paying taxe s for all tha t land . And he told me, no. Well, I tell you, Sonny. I bring the book, and I
show you . I tell him , good idea. He tell me, okay. B ring the book down . I’m g onna show you . I’m
gonna show you. I told h im, w ell, I tell yo u right now , I put a thousand dollars down, you put one
dollar right now. And I told him this, now you open the book. And he w ent. He said, see, see, see,
see, loo k. It’s all agriculture. I said , no, don’t sto p the pages. Keep turning. Keep turning. And
I finally watched the pages. Getting close. And I said, well, slow down now. Slow down now. And
sure enough, when came dow n, I told him, what wa s that? Wh at was that? W hy you folks have
to fool the people?, I told him. Oh, well, you know, Sonny. I told him, well, was it – am I right?
Yeah, but you know, we have to get a little bit control of the land. I told him, that’s you guys just
fooling us. And now , this cam e up again about changing the zoning again. I sa id, oh, man, you
know problem nowadays getting change – they change anything for what they want. Well, the idea
is, I know once you start, they give you no end. It’s gonna follow up all the wa y with the next
person. And w hoeve r wa nts to su bdivide and change zonings, it’s gonna follow up. I told a couple
of people that I didn’t wanna come out and do all that stuff, but I think people don’t know m uch
about the mountain runoffs. Somebody asked me, call me up, if I ever seen the olden days. I told
them, well, I seen my own se lf. And ‘til today, I worry about the runoffs coming in the back of my
house when we do have h eavy rains u p m auka because nobody’s looking at it. Nobody’s taking
care of that. When it happens, it’s too late. So anyway, I say that I’m against what you gu ys
planned for. But my feeling is, after you give one, and that’s the rest gonna start afterwards. You
can give one, you can give all. Thank you.
Mr. Starr: Okay, thank you for coming. Any questions, Mem bers? Thank you. I don’t have anyone
else signed up, but is there anyone else? Please come forward, introduce yourself, and thank you
for joining us.
Ms. Jocelyn Costa: Good morning. My name is Jocelyn Costa. I come on behalf of the – my
ohana. I’ve becom e familiar with the Ma kena are a, and the type o f archaeo logical remains that are
there. And I’ve come to different meetings and I’ve heard e xperts com e be fore yo u, come before
the Co unty Council, com e before other commissions and councils to let them know that there’s
nothing there. It is nice to hear a owner say tha t, you know, she’s w illing to respect what is there.
She’s been there for four years. These artifacts that are laying there with prob ably b one s, more
than likely bones, been there for hundreds of ye ars, and . . .
. . . taking our time because the Gene ral Plan is coming up. I have questions about that General
Plan because there are good people who are working on that General Plan, but when I see the end
result that is crafted by the Planning Department, it worries me. It looks as if they went through
years of hard wo rk for it to look like what they started out with. And I’m hoping that there’s strong
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enough people in that Comm ission that will sta nd up and say th at is n ot what we said for this plan.
I watched a show the other night and there w as this gentleman that went around the world to find
out wh at the m eaning of life was. And he cam e across th is on e – I think he’s a B uddhist, highly
respected like the Dalai Llama. And he gave these nobodies 20 minutes of his time out of all the
important people there. And when they asked him what the meaning of life was, he gave them a
story, and I’m gonna give you the same story. He said there was a man on a horse in a
tremendous hurry trotting off. And this other gentleman came up to him and kinda of sto pped him
and said, “Where are you g oing in suc h a h urry?” And the man on the horse said, “I don’t know.
You gotta ask the horse.” And so what I’m asking you is, this economical horse that you ride that
is guiding you, could you please get off that horse and do your job? Thank you.
Mr. Starr: Mem bers, question s? Okay, th ank you ve ry m uch for sharing.
This concludes the testimony received at the beginning of the meeting.
Mr. Starr: If anyone w ho has n ot testified, wishes to testify, please m ake yourself know n. You’ve
testified b efore. O kay, it’s not really open for questions from the public. Mr. Kanahele, you have
testified. If you have something really brief that’s based on new know ledge, I’ll allow it, but I ask
you to really keep it brief and pertaining to new information that you’ve received on the process.
Mr. Kanahele: Okay, I just wanted to clarify something. My earlier testimony was on B-1. Then I
wanted to add testimony for B-2. Is that – can I proceed?
Mr. Starr: Yeah, I’ll allow it at this time, but I ask you to please keep it brief for us.
Mr. Kanahele: Thank you very much, Chair. One of my concerns I have with the proposed
amendment is the potential increase of density right across of me potential for building more homes
right across from On eloa Big Beach. And recently there’s be en a lot o f effort to restore the
wetlands in that area by removing invasive species and trash, cars, and so on and so forth. So
pertaining to Lot 117, I believe there is a w etland area adjacent to 117 on the m akai side. And I’m
concerned about the potential impacts of development on the wetland areas. We talk about
wetlands in General Pac – GPAC meetings and the need to protect those vital environments. So
that’s something I would like the C om mission to conside r as you decide wh ether or not to
recom mend this proposal for am endm ent.
And the other thing I wanted to bring to your attention was many people have talked about the
endangered Ha wa iian H aw ksb ill Turtle . I wonder if anyon e– This is a rhetorical question. I wonder
if anyone here has had a chance to do any turtle watching at Oneloa Beach. I have. And in – being
on the beach at night with Hannah Bernard, I learned–Hannah Bernard is a marine biologist–I
learned that the Hawks bill Turtle is very, very sensitive to light. A ny kind of ligh t will ca use the turtle
not to co me ashore to lay its eggs. Now, maybe you’ve been on Big Beach late at night. I know
you’re not allowed to camp there anym ore, but in the past, you could. You know h ow dark it is. It
is almost pitch black. And the sky is just incredible at night. I mean, you can see all the stars. It’s
so beautiful. The only light distraction is on the south side of the beach, the far end of the beach.
There’s a flood light on a piece of property south of Oneloa Beach, but other than that, it’s totally
dark. So this is a perfect environment for female Hawksbill Turtles to come up on the beach and
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to lay eggs. If there’s any kind of light pollution, the lights will scare them away. So one of the
concerns I have with any increase in density especially across from Oneloa Beach and the
proposed am endm ents are for parcels directly across from Oneloa Beach, I’m concerned about the
impact of any k ind of light that will have on the Hawksbill Turtles being able to come up on the
beach. And it’s an endangered Hawaiian species so it’s something that I would also ask that the
Com missioners take into consideration. So thank you for the time to testify on these two items.
Mr. Starr: Okay, thank you. Hold on. Members, any–? Yeah, Comm issioner Mardfin?
Mr. Mardfin: I have one brief question. I guess I’m getting confused here. You said there are
wetlands there, and yet I heard that this w as bone dry. C an you tell – describe th e wetland s more
and what happens here?
Mr. Kanah ele: Well, they are dry right now. I mean, it has been traditionally a wetland area.
There’s been a wetland area in Oneloa Beach. And it has been a habitat for seabirds. And there
have been ongoing efforts to restore the wetlands. So that habitat can be used by indigenous or
native birds or animals again so–
Mr. Mardfin: Thank you.
Mr. Kanahale: You’re welcome. Any other questions?
Mr. Starr: M em bers? Okay, seeing none, thank you very much for coming back. Yeah. Angie,
really brief, plea se, and identify yourself, first, but keep it real sh ort.
Ms. Angie Hoffman: Yeah, the area’s – the Makena area’s very dry. The wetlands are dry right
now. And the reason–
Mr. Starr: An gie, iden tify yourself.
Ms. Hoffm an: Sorry. Angie Hoffm an.
Mr. Starr: Okay, we need that for the record.
Ms. Hoffman: Talk about the wetland. Two things that affect the wetlands: the fact that kiawe is all
in the area, very invasive, non-native species s ucking up the wa ter table. And then, you know, the
water table is affected by, you know, wells in the area. So that is, you know, two reasons why it’s
dry. So there’s a little confusion about Makena being the driest place but, you know, the fact that
the wetlands are dry right now and they’re not supposed to be. It’s a fluctuation so–
Mr. Starr: Okay. Thank you . Members? Okay, any other member? Please. You’ve given
testimony already so–
Ms. Co sta: I’d like clarification due to the Sunshine Law that when I first ca me up– My na me is
Jocelyn C osta. That when I first ca me up, I w as unde r–
Mr. Starr: Yeah, Jocelyn, you’re out of order, please. Are you asking to give testimony?
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Ms. Costa: Yes, and also clarification.
Mr. Starr: Did you give testimony on this item or the other item before?
Mr. Co sta: B-1.
Mr. Starr: You gave on B-1 and this is B-2?
Ms. Costa: Correct.
Mr. Starr: And you have some other stuff that’s different from B-1?
Ms. Costa: Correct.
Mr. Starr: Okay, I ask you to be brief, plea se. Go ahead and identify yourself. Give us your name.
Ms. Costa: Oka y. My nam e is Jocelyn Costa and I wanted clarification because with the Sunshine
Law I know that you closed testimony for B-1, and then you opened testimony for B-2. Is that not
correct? I just need to understand.
Mr. Starr: No, no. We closed – we had testimony for any agenda item at the beginning of the
meeting, which is what we always do. And then we are opening – we open ed testimony for each
individual item before we do any decision-making or as part of the public hearing which is what
we’re doing now. So right now, this – we’re hearing specific testimo ny to B-2 wh ich is separate the
ability– You se e, people som etimes can co me in the m orning and then they h ave to leave before
the item. So peo ple can testify either before they’re leaving, you know, at the beginning, or before
any individual item.
Ms. Costa: I see. So, okay, so this in regards to B-2. And as far as notification, I was wondering
if any of the heirs of the royal patented lands there, land commission awards, as well as the royal
patents have been notified as well, if that is o n your record that like a fam ily mem ber name Kenui?
If the ow ner of the ahupuaa, one of our Konah ikis or the Aliis there that also h ave interes t there
were notified or their heirs and assigns as well? And I have also a question: what was presented
a little while a go that they’re w anting to try to do the pono thing and putting in their own restrictions,
that led me to think about what the intent is. When they first purchased this property, they had the
understanding that it was agriculture. How much agriculture have they attempted to do to show the
intent of the actual purchase? Or wa s it intended just fo r this s ubdivision? So but again I’d like to
clarify – I’d like to some kind of understanding as far as for the royal patent lands, land commission
award titles, if any of those heirs and assigns have been notified as well, and if there has been
some due diligence within the public notification so that the heirs know if they need – m ayb e that’s
why you never had anyone come forward from the beginning. Thank you.
Mr. Starr: Okay, thank you. And your concerns have been noted by the Planner who will discuss
that with us. Commissioner U`u, do you have your hand up?
Mr. U`u: Yeah, a que stion p roba bly for C orp. C oun sel–I know it states here that it is part of the royal
patent grant 1478 made to Kehui. According to the County tax map key, there are three other
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properties included with this land grant. I’m not familiar with the royal patent, sadly, but can you
give me some information because that’s what’s stated in here, in the application.
Mr. Giroux: I haven’t reviewed the roya l patent, but I can give you some general information as far
as the– The royal patent would be the original–
Mr. Starr: Co uld I ask you to hold that ‘til we’re finished with testimony, but note it down and we will
get to that, but I want to continue through testimony, and then we wanna keep it in order. I have
signed up Mimi H offm an. I’d like to ca ll Mim i. Please com e identify yourself, an d w elco me, and
we’re here for testimony on Item B-2. And try to keep it brief, three minutes, if you can.
Ms. Mimi Hoffman: Are we still speaking about the wetland?
Mr. Starr: If it relates to Item B-1 certainly. And move the mike up so we can hear you better, and
give us you r name first.
Ms. Hoffman: My name is Mimi Hoffman. And I’ve lived in Kihei, No rth Kihei, for over 20 yea rs. W e
went to – wh at yo u call it? T urtle wa tch. That’s m y second time. And I’ve noticed that in the
wetland and the dry land, the – I do not understand very much, but I think it’s wet when the turtles
they come out, right? And they g o back and they are so delicate. They are so small. And the
survival rate is – I mean, it’s ha rd for m e to tell because I’m no t an expert but– The wet, what came
up to my m ind was like when it rains, yeah? It’ll be wet. And when it dries up, the kiawe, for
exa mple, the roots are very deep , and it’ll suck up the – get the water from there. So w et or dry,
it’s up to the season and, you know, how you define it, I guess. So that’s what I would like to say.
And I was out last night during the turtle watch and I’m not too–
Anyw ay, to go back to the turtles, they are very little turtles that are hatching, from what I see. So
they are very certainly very endangered, you know, from my experience. And I’m not an expert but,
yeah– I’m sorry. I’m just fading out. If you have any questions?
Mr. Starr: Are the turtles hatching right now?
Ms. Hoffman: Ye s. And it’s very exciting for me to have that experience. It was my privilege to be
part of it. And, you know , the turtles are so, so delica te. And one of them wa s like – yo u know, I
saw one just one for my own experience, it got caught in the thing, and it was trying ve ry ha rd to
climb up this little hole this tu rtle was in. So w e tried to very gently clear the place up for them to
reach the ocean w ater. And it’s an expe rience that – it’s holy for the turtle, for me. And it’s an
exp erience I’ll never forget.
Mr. Starr: Are these really rare leatherback or are they green sea turtles?
Ms. Ho ffman: Sorry?
Mr. Starr: D o you know if they’re the leatherback, the rea lly rare ones, or are these the green sea
turtles?
Ms. Hoffman: Hawksbills, yes.
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Mr. Starr: These are Hawksbills. Okay. Thank you. Members? Okay, thank you very much for
sharing that. That’s very interesting. Members? Okay, other members of the public wishing to give
testimony that we have not received before? Not seeing any, we’ll close testimony on B-2. And
thank you everyone for sharing. Mr. Fasi, you had something before. Why don’t you–?
Mr. F asi: I did. I no longer.
Mr. Starr: Okay. I just – just to go back to one thing, I want to clarify that the applica nt, if it
rem ained in ag wo uld be able to h ave a house, a farm dw elling there, is th at correct?
Mr. Fasi: That would be correct. That would be one farm dw elling, no other deve lopment.
Mr. Starr: Thank you. Okay, Members, if it’s all right, I think we should move to discussing the
petition to inte rvene, which I – wh ich w e w ill do as soon as we have a short break. And we will back
here at ten minutes after 10.
(A re cess w as taken at 9:58 a.m ., and the m eeting reconven ed at 10:10 a.m.)
Mr. Starr: . . . the Planning Commission meeting of October 14th. We’re back in ses sion. And we’re
about to take about a petition to intervene on Item B-2 that’s been filed by Mr. Lance Collins. And
this p etition to inte rvene, we will be staging our hearing and deliberation on it in tw o stages.
C.

COMMUNICATIONS
2.

LANCE COLLINS, attorney for LIND A M CD ON AL D submitting a Petition to
Intervene dated September 30, 2008 on the request by PINE STATE LIMITED
for a State Land Use District Boundary Amendm ent from Agricultural to Urban
for Ke Ka ni K ai, a pro posed 2-lot sub division and asso ciated infrastructu re
imp rovem ents at Lot 3 Makena, Keoneoio Road, TMK: 2-1-005: 117, Makena,
Island of M aui. (DB A 2 007/0008) (P . Fasi)

Mr. Starr: In the first stage as is our process will be determine whether the filing was proper and
timely. And as such, whether we will hear the petition to interven e and if we find th at the filing itself
was done according to rules, th en we will get onto the merits of the petition itself, not the merits of
the application, but the merits of the petition . But right now, w e’re not eve n talking about the merits
of the petition, b ut only as far as the filing and the timeliness, or whether there was good cause for
our rules which we recently had before us, but we could have explained again, if necessary. To
begin the process, we ’re going to hear first from the petitione r, wh o in this case is Mr. Lance Collins.
And once again, Mr. Collins, I’ll ask you to keep the discuss ion germ ane to the first stage, which
is the timeliness and the details of the filing so that we can decide whether we will hear the petition
itself. Before we do that, Corp. Counsel is asking me to ask you whether you have received a –
something dated October 14th, and this is from Qu ick T ime, or is it from you , James? This is, I
believe, from, yeah, Greg K aufman . The copy I have is unsigned, and it’s a request for denial of
petition to interven e. Ju st answe r if you received that.
Mr. Lance C ollins: No, no I haven ’t.
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Mr. Starr: Thank you. Okay, proceed.
Mr. C ollins: Just of co urse as a prelim inary m atter–
Mr. Starr: Okay, I think we better make sure you have a copy of it. Paul?
Mr. Co llins: W ell–
Mr. Starr: I’d like you to have a copy of it though I know you don’t have time to read it or to–
Mr. Collins: Sure. Just in the record, we’d like to sa y tha t we haven ’t had the opportunity to read
it, and we w ould object because the Comm ission rules require under 12-201-44 that opposition to
intervention has to be filed within five days after being se rved, and that’s – it’s well after that so–
Mr. Starr: We haven’t read it either, but let’s talk about this initial filings.
Mr. Collins: Sure. Just as a preliminary matter in this first ph ase, it should be noted that Ms.
McDonald is stating that the application is incomplete because not all property owners were notified
or compiled in the list as required by the ordinance. And at least in my mind that’s something that
should be resolved before even a petition to intervene is considered although as long as it’s not
considered waived, I don’t think we ha ve any objection to dealing with it after the petition to
intervene is discussed beca use obviously, we wo uld interven e anyw ays , but I don’t kn ow if that’s
something the Comm ission wants to deal with before we get to the first stage with this.
Mr. Starr: I was not clear if that question was regarding the petition or whether that question was
regarding the applica tion itself.
Mr. Collins: Well, yeah, from our position–
Mr. Starr: I think it was related to B-1. It w as not related to the petition itself.
Mr. Co llins: W ait, I’m sorry, what?
Mr. Starr: I believe that that question was related to the Item B-1, and not to the filing to the petition.
Mr. Collins: Oh, no, the question I’m presenting is actually for this one, B-2. They’re for both.
Mr. Starr: Yeah, I’m sorry. It was about for B-2, but not C-2, which is a petition.
Mr. Co llins: O h, right. W hat I’m saying procedurally, though is, I’m not sure if it’s – I’m not sure if
the Comm ission should entertain the petition to intervene while there’s a question about whether
the application was comp lete be cause not all property o wners w ere notified and is required by the
ordinance. So, I mean, I don’t care if you – I don’t think there’s a problem on our part just as long
as it’s clear that we’re not waiving that issue because . . . notice all prop erty owners in the area I
think is a serious defect . . . (ina udible) . . .
Mr. Starr: Ye ah, the – ye ah, you r objection is so noted, and staff has taken note of it, an d w e’ll
clarify it wh en disc ussion reaches that point.
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Mr. Co llins: O kay. Pursuant to 12-201-41, Ms. Linda McDonald filed a petition to intervene in the
matter of Pine State Limited requesting a State Land Use D istrict Boundary
Amendment/Reclassification consisting of approximately 1.385 acres from agricultural to urban at
tax map key 2-2-1-05-0117, Makena, Isla nd of M aui. The petition – M s. M cDonald did file it with
– on September 30th which under the very strict computation of time, rules – in the rules of the
Planning Comm ission was within ten days, excluding weekends and holidays. And it comports,
without getting into the substance of this phase, it comports with all of the filing requirements for
our petition for intervention. Thank you.
Mr. S tarr: Okay, tha nk you. M r. Kau fman, you have the floor.
Mr. Greg Kaufman: Yes, thank you. We believe that the – there is no right to intervene here. That
under Maui Planning Commission Rule 12-201-39 allows for intervention of proceedings with the
Comm ission action 1) results in final decision, and 2) which is appealable under HRS Chapter 91.
Co mmission action today w ill–
Mr. Starr: Mr. Kaufm an, I’m g onna ask you to keep you r argum ents germane to the filing and, you
know, not to the merits of the petition itself. And with that said, I’ll ask you to continue.
Mr. Kaufman: I believe what I am saying is germane. Is that–? Are you overruling me?
Mr. Starr: No, I’m no t overruling yo u. I just want – I’m just making a reminder that we’re not
decidin g on the petition . We’re decidin g w hether we will hear it.
Mr. Kaufman: Yes. The Com mission action today as detailed by Mr. Fasi will not result in any final
decision-making for a district bound ary amendment; therefore, there is no right to intervene. The
intervenor did not timely file this petition with the Commission. Rule 12-201-40a requires the
intervenor to file a petition with the Comm ission and serve the petition on the applicant at least ten
days before the hearing, Saturdays and Sundays and State holidays are not counted if the period
is ten days or less , 12-21-18 . Saturdays and Sund ays are not counted. The petition was filed on
– wo uld’ve had to be filed o n Septe mb er 29 th. The petition wa s filed on September 30 wh ich is
untime ly and no good cause in delay of filing was stated. In addition, the applicant has never been
served this petition to intervene. We’ve never received it. Rule 12-201-40a requires the intervenor
to serve the petition o n the applican t at lea st ten days before the hearing. Sunday, Saturdays and
State holidays are not counted. 12-21 – 12-201-21d says “Service must be ma de by first-class
certified mail return receipt requested or other means authorized by law.” No service of petition to
intervene was attempted by September 29 th or thereafter. No service of process was attempted by
first-class certified mail return receipt requested. I will state that we did receive a letter from M r.
Collins indicating on October 7 th through a facsimile, to date– excuse me, “My client is intervening
in the above referenced boundary amendmen t.” To date, however, we have not received a service
of petition to intervene. Even if one could construe the simple statement as properly serving notice,
service by a facsimile is not allowed. No State statute allows for service of petitions by facsimile.
Court rules allows service of facsimile by – on an attorney and not on a party, Hawai`i Civic Rules
– Hawai`i Rules Civic P rocedure 5b. The untimely petitions to intervene are not permitted and the
intervenor has not shown good cause for not serving notice and not filing timely. Thank you.
Mr. Starr: Okay, thank you, Mr. Kaufman. Mr. Collins?
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Mr. Collins: Thank you again. The petitioner objects to this opposition. It was not filed within five
days. The first issue of timely filing of the petition ten days of this hearing was September 30th. It’s
not supposed to be – the rule does not require that the filing be done before – it’s not before ten
days before a hearing. It’s ten d ays before a hearing. So the argum ent that the applica nt is making
wo uld essentially make it 11 days versus ten. Secondly, the circuit courts here on M aui have
overturned the Planning Commission previously on this issue of computation of time that
intervention is supposed to be freely granted and that this computation of time should not be used
as a technical means to bar people that would otherwise have a right to intervene to intervene. And
so, first of all, this computation of time, September 30th is ten days beforehand, but eve n if there
were some kind of technical thing where the – that where it wo uld be the 29th, the idea that that
wo uld prohibit somebody that would otherwise have a right to intervene from not being allow ed to
intervene is clearly inappropriate. Rule 12-201-21d says that “Service is made by first-class
certified mail return receipt or other means authorized by law.” A s was stated in the petition to
intervene, in the certificate of service, the petition was deposited in the mail, U.S. first-class m ail
prepaid. That is authorized by law under the rules of Civil Procedure, Rule 5. Subsection E says
when service completes, “Service by mail shall be regarded as complete when deposited in the
U.S. mail pro perly ad dresse d and stamped.” I think the issue with this particular petition is that the
address is in Hong Kong. The address for Pine State Limited was in Hong Kong and there was no
address in the application that referred to anywhere else. And so, following the rules, the petitioner
deposited in the mail. However, I’m not entirely clear of what the issue of actual notice is because
Mr. Kaufman faxed me on September 29 th or September 30 th and to put in the mail, an d I got it in
the letter, faxed it to me, and then I got the actual letter on October 1 st, and he w as clearly aware
of this petition, and we had a number of correspondence ove r it. So I’m n ot entirely sure w hat this
wh ole technical argument about service is, but the rules have been complied with. There’s no
challenge in certificate of service. The applicant is not challenging that my certificate of service is
false. He’s not claiming that I didn’t put it in the mail with postage. That hasn’t been received.
Well, I don’t know how long it takes for first-class m ail to g et to Ho ng Kong, but if he w anted it
quicker, he should’ve put an address c lose r. And let’s see, what was his oth er point? I think at this
time, those – that covers all of the main points of this issue. If you have any questions–
Mr. Starr: I’ll give– Hold on. I wanna g ive Mr. Kaufma n one m ore opportunity, then we’ll have
questions, but I want to have Corp. Counsel. Mr. Collins, hold on one second.
Mr. Giroux: Can you address Mr. Kaufman’s first point regarding Rule 12-201-39?
Mr. Collins: Which one?
Mr. Giroux: Regarding Rule 12-201-39?
Mr. Collins: Oh, yeah , there is a final – the Commission will be taking a final determination of legal
rights, duties, and privileges with a s pecific party. T his issue w ill not go forwa rd to the Co unty
Co uncil unless the Planning Comm ission takes some final determination. I think the rules are clear
that uses the word “determination” because there are times like in this where the Planning
Comm ission has a legal obligation to make recommendations to the Maui County Council. And so
they used the word “final determ ination” as opposed to “final action ” or som e other thing to
inco rporate all of the different matters that come before the Planning Comm ission that at the
Planning Comm ission stage is final. And this is an issue that w ould allow – the district bound ary
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amendment is something that if this petition were den ied, Ms. McD onald wo uld have immediate –
wo uld have the right to an immediate appeal of that denial of intervention. And so for purposes of
Chapter 19-14, it is final action w ithin that statute. It should be noted that this is sort of a special
process from the general State district boundary amendment process which is done by the Land
Use Comm ission whereas this bifurcated. And there is no right to inte rvene at the C ounty C ouncil
level. It’s delegated to the Planning Comm ission to deal with that and to make those factual
determinations, and have a record to m ake recommendations. So this clearly is within the means
for the petition to intervene. And that’s one of the reasons why all landowners within 500 feet of
the property are supposed to be notified by mail even though in this case they weren’t. And so that
– you know, otherwise, there would no purpose for any o f that, and there wo uld never be a right for
anybody to inte rvene in this, and that was not the inten t of the district boundary statute wa s to
somehow exempt small parcels from the full review. So I don’t know if that answers the question
but–
Mr. Starr: Okay. Mr. Kaufman, and then I’ll open it to Members for questions.
Mr. Kaufman: Thank you. I think Mr. Collins is mixing land use code rules w ith M aui Planning
Comm ission rules. This is a recommendation. It is not final decision-making that’s happ ening he re
today. You can recommend no or you can recommend yes, but the Coun ty Council is gonna have
the final say on this m atter. I, today, am challenging the certificate of service. We have never, Pine
State Lim ited, has neve r received a copy o f this p etition to intervene. I was handed a copy of it
today by Mr. Fasi at ab out 8:15 this m orning. The first a wa reness I ever had wa s in
correspondence of October 7 th. All correspondence, and Mr. Collins can look at it, and I can show
you, was with regard to this noticing issue not on the petition to intervene. Second of all, yesterday
was a Federal holiday. Ma il was not delivered yesterday. Y ou cannot receive notice . So Mr.
Collins is wrong in his math. By not noticing us, he has denied our applicant’s right to op po se . W e
could not come before you with a formal opposition because we were never noticed . By failing to
serve petition on the applicant, the applicant has been denied their right to oppose the petition.
Such opposition must be filed within five days of being served. And contrary to his simple reading
of the rule, service is by certified return receipt mail, exactly how we had to notice all the
landowners, by c ertified return receipt mail. He cannot have it both ways. He cannot argue that
I did not notice his client yet stand before here and tell you he sim ply put som ething in the mail.
He has no proof. I’ve never received a copy. So we ask you based on the m erits of failure to
service, failure for u ntimely filing, failure to have the right to intervene that this petition to intervene
be denied. Thank you.
Mr. Starr: Okay. Members, questions for either of the two parties o r for C orp. Counsel?
Comm issioner Mardfin? Just make it clear who you’re asking a question for. Lance, why don’t you
come forward?
Mr. Mardfin: I think I’m asking Mr. Kaufman. The certificate of service by Lance Collins has an
address of Greg Kaufman, Pine State Limited, Room 1307-1308, Dominion Center, 4359 Queens
Road East, Wan Chai, Hong Kong. Is that a proper address?
Mr. Kaufman: Yes, it is. It has not been received in Hong Kong.
Mr. Mardfin: But– Okay.
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Mr. Kaufman: As of this mo rning, walking in here , it has not been re ceived in H ong Kong a fter Mr.
Fasi gave me this.
Mr. Mardfin: Now I have a question for M r. Co llins.
Mr. Collins: Can I just state for the record that it’s not a Fede ral holiday in Hong Kong yesterday.
Hong Kong d oes not celebrate C olumbu s Day.
Mr. Mardfin: It’s also on the other side of the date line.
Mr. Collins: That’s right, or two da ys ago. I’m sorry.
Mr. Mardfin: You posted this in the mail as it says. I’m counting days. And help me understand the
days. I kinda m ade a little, mini calendar for m yse lf.
Mr. Collins: Sure.
Mr. Mardfin: Thirty days has September. You mailed this on the 30th Hawai`i time – this side of the
date line, Hawai`i’s side of the date line.
Mr. Collins: Yes.
Mr. Mardfin: So the 30 th is one day. That’s a Tuesday. Th en the first, se cond, third; fourth and fifth
are Saturday, Sunday; sixth, seventh, eight, nine, ten; 11 and 12 are Saturday, Sunday; 13; and
today is the 14th.
Mr. Co llins: That’s righ t.
Mr. Mardfin: So that’s te n. And the rule as I’m re ading it says “Filed w ith the Comm ission served
upon the applicant no less than ten days before.” So ten is – not less ten.
Mr. Co llins: That’s righ t.
Mr. Mardfin: Thank you.
Mr. Collins: The rules says, “Service by m ail shall be regarded as complete when deposited in U.S.
mail properly ad dresse d and stamped.” So it’s not – it doesn’t matter when it gets to Hong Kong.
Mr. Mardfin: W hether they rec eived it or not.
Mr. Collins: That’s right, yeah. That’s not an issue.
Mr. Starr: Commissioner Guard.
Mr. Guard: This may be just a comment, but this is actually one of the first times that I’ve the
petition to intervene in our packet that we had it that far in advance that they were able to p ut it in
the packet and mail it to us. Normally, we get to the meeting and it’s sitting on our desk as a last
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minute item . So I never really even questioned the issu e of it bein g untimely that it was able to
make it to th e packet. It went to the mail to g et to my ho use as well.
Mr. Starr: Mr. Collins, did you get a receipt from the post office when you posted it or–?
Mr. Co llins: D id I ge t a receipt?
Mr. Starr: Yeah.
Mr. Co llins: N o, they d on’t usu ally give re ceipts fo r first-class mail.
Mr. Starr: Oh, okay. Members?
Mr. Collins: Also, the other thing, too, is tha t unlike the ordinance for district boundary am endm ents
that requ ire that all pro perty owners be notified by certified return receipt, the Commission rules for
intervention say “or other means authorized by law,” which according to Rules of Civil Pro cedure
include just U.S. first-class mail postage prepaid.” And so it’s not that there’s one standard that my
clien t’s trying to say there’s one standa rd for Pine State Limited and there is one standard for her
petition. I think the issue that there are different standards because the district bound ary
amendment requires something in the ordinance whereas petitions to intervene are subject to a
completely different set of rules.
Mr. Starr: Okay. Yeah, Com missioner He dani?
Mr. Hedani: It’s a question for Mr. Collins. Your client’s pro perty is adjacent to the subject parcel?
Mr. C ollins: Yes, righ t next door.
Mr. He dani: Could you describe the tax map key nu mber for that parcel?
Mr. Collins: Yes.
De cember 2005.

It is 2-2-1-005-116.

And she’s been the sole owner by quitclaim deed of

Mr. Hedani: Thank you.
Mr. Starr: Thank you. Commissioner Mardfin?
Mr. Ma rdfin: Mr. Co llins, I have another question for you. Tell me again how you mailed this? You
put it in the mail with kind of – did you send it first-c lass , certified m ail?
Mr. Collins: No.
Mr. Mardfin: Oh. Return receipt requested?
Mr. Collins: No. It’s not required to by law.
Mr. Mardfin: Our methods of service, 12-201-21d says, “Service of paper shall be made by first-
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class , certified m ail, return re ceipt requested, or other m ean s authorize d by law.”
Mr. Collins: Right, other means authorized by law is first-class mail, postage prepaid.
Mr. Mardfin: And wh at item of law says – defines that?
Mr. Collins: Rule 5 of the Hawai`i Rules of Civil Procedure.
Mr. Mardfin: Okay. Thank you.
Mr. Starr: Okay. I’m gonna let Mr. Kaufm an – I se e he has his h and up, and then it’ll go to
Comm issioner Hedani. Mr. Kaufman, do you have something you want to – wish to add? I’ll allow
that now.
Mr. Kaufman: Yes, thank yo u. I would like to reiterate that MPC Rule 12-21 – 12-201-21d does
specifically s tate that it must be made by first-class, certified mail, return receipt requested, or by
other means. It would seem like that that certified, return receipt mail, be cause it’s specifically
calling that out trumps any notion that generally m ailing of it – of a notice is appropriate otherwise,
the code wo uld’ve not specifically detailed that this w as required for noticing.
Mr. Mardfin: I think we need to have our Corp. Counsel determine what civil procedure law said.
Mr. Starr: Ye ah, Corp. C ounsel is getting the ordinance from upstairs. Com missioner He dani?
Mr. Hedani: A question for Mr. Collins. Lance, do we just take your word for it that you mailed it on
time, or do you have any evidence that you mailed it on time?
Mr. Co llins: W ell, according to law, certificate of se rvice is essentially, presumptive proof.
Mr. He dani: So w e take you r wo rd for it that you mailed it?
Mr. Collins: Yeah, I mean, if you want, I could maybe call up my paralegal and have her come down
if you wanna administer an oath to her. I’m sure she’d be more than happy to testify that it was
dropped in the mail. But I think the issue is that there’s no competent evidence that Mr. Kaufman
can present at this m om ent that says that it wasn’t. So I think th ere’s an issue of proof. Because
he didn’t receive it, it doesn’t it wasn’t deposited it wasn’t in the mail. I think that’s why the rules like
they are in every proceeding throughout the State say that service is complete upon mailing, not
when it’s received so–
Mr. Hedani: So you didn’t request a return receipt requested and none was provided?
Mr. Collins: No.
Mr. Starr: Okay, Members, any other questions at this time? Okay, we’re– Commissioner Guard?
Mr. Guard: This might be for Corp. Counsel then, ‘cause the last intervention came after we had
already seen a presentation of a project. So I didn ’t really think we’d be even arguing timeliness.
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And if the p etition er’s saying they didn’t get their notice by certified mail, that brings up another can
of worms for us as Commissioners, does it not? Okay, I guess we can start with the issue of
receiving notice from the landowner. In other cases, if that was the case, it just gets tabled, and
says there wa s a lack of su fficient notice.
Mr. Giroux: I think we’re mixing apples and oranges here. The process of notice should be taken
up by staff. We’re going to – because that’s a factual issue. W e got to look at what was done to
the exte nt that it was. If we see that that’s satisfactory, then we would move forward. If staff were
to bring to light that actually, you know, there was a deficiency there, then we would in the matter
of not wasting everybody’s time, we would bring it to light, and say, hey, we found a problem. W e
think you ’re gonna have to re-notice , and then we wo uld just stop it right th ere. If the deficiency is
not caught and we go through this whole process, and at the end there’s a law suit and that’s
brought up, and ye ah, it’s brought to light that there wasn’t notice, then the court would basically,
enjoin us from – the decision you made would basically – we would have to come back and
reprocess.
The issu e w e’re dealing with now is intervention–whether or not the parties were probably served
and given notice. And that, you gotta use a fairness analysis of is everybody being treated fairly,
are they following our rules, is tha t in ac cord? But then yo u also h ave to look at the merits of the
intervention itself. And there is an issue of whether or not right now this intervention is even a
proper mech anism to com e before this body. So I would like to focus on that because if we could
dispose of that, that would take care of all of these side issues of notice, and timeliness, and yada,
yada, yada, because those are all going to end up being very factual. And I would like to ke ep this
on all the legal terms because we can look at this as a legal matter being that whether or not this
body has even the venue to bring an intervention.
Mr. Starr: I’d like to ask you a question, Mr. Giroux. The certificate of service that has been filed
by the law office of Lance Collins, you know, it states that that this was indeed served through the
U.S. mail. I understand that normal practice is to accept this as the truth because if an attorney
were to say fudge on something like that, then they would be a risk of having charges, being
debarred, being sued, and all of tha t. Is this something that’s usually questioned–the certificate of
service? Is this something that we would normally accept as factual evidence that what it states
has been done?
Mr. Giro ux: W ell, yeah, that’s the whole purpose of a certificate of se rvice. Challen ging a certificate
of service is very difficult. I mean, you’d have actually prove that maybe the stamp on the letter
wa sn’t stamped on that day. Those are things that can happen. But again, we’re talking about a
matter of a day or two. In this case, the other issue is that the person has an o ut-of-co untry
mailbox. So to actually go through the factual investiga tion to find o ut if this w as actually properly
deposited in the post office is a ve ry difficult m atter to asce rtain.
Mr. Starr: Okay, yeah, Mr. Fasi?
Mr. Fasi: Well, the Planning Department would like to remind this body that we are basically in
unchartered waters here be cause h istorically, the Planning Commission, when discussing a district
bou nda ry am endm ent, has neve r accepted an interve ntion on a State legislative action which a
district boundary amendment is. An intervention on a DBA is just not allowed. This is not an SMA.
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Not a–
Mr. Starr: My un derstanding is we’re not – does not – we ’re not at that point.
Mr. Fasi: W ell, the point I would like to get to is th at all of this discussion about timeliness and
certificate of service is kinda moot because this is the wrong body to be serving an intervention to.
Thank you.
Mr. Starr: I don’t feel that that was germane. First, we’re going to decide wh ether w e’re going to
hear the m atter based on the filing of the– Co mmissioner He dani?
Mr. Hedani: I’d like to ask staff if he can give us an opinion as to what would be the proper venue
for an intervention.
Mr. Starr: Ye ah, go ahead, Paul.
Mr. Fasi: It isn’t. This planner’s understanding in talking with the other senior planners is that an
intervention on a DBA is something that just is not allow ed. You cannot interven e on a State
legislative action .
Mr. Hedani: So it’s not allowed, period?
Mr. Fasi: That is my understanding.
Mr. Starr: Mr. Yoshida, plea se comment.
Mr. Yoshida: I believe it wouldn’t be allowed if it’s the legislative body that takes the final action,
which in this case is the Council versus if it were more than 15 acres, it’s the State Land Use
Comm ission that takes the final action.
Mr. Hedani: Clayton, so what you’re telling me is that the intervention should be filed at the Co unty
Co uncil level as opposed to the Planning C om mission level?
Mr. Yoshida: I think Corp. Counsel would clarify if intervention can be m ade to the Council because
they’re a legislative body versus the C om mission or an administra tive body.
Mr. Girou x: Chair, if you want, we can go into executive session, I can lay this down to you, or if you
wa nt, I can lay this down for you in public, whichever the Ch air pleases. But I think soon er or later,
somebody’s going to have to go from top to bottom and clear this issue up.
Mr. Starr: My pre ference to do it in regular session. I don’t feel that it puts us in a b ad position to
do so. The only thing is I would prefer to stick to a process of whether – of us deciding whether
we’re going to look at these matters or not as a first step is what we did – what we’ve done in
previous time s, and to limit that to the filing of it. And if so, we should look if we’re the proper venue
and wh ether it has merit as a stage, as a second stage. Am I in line with what we’ve doing, James,
with that?
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Mr. Giro ux: W ell, I think we should bring up the issue of venue first. I mean, jurisdiction is the most
crucial of decisions because w ithout jurisdiction then all othe r decisions are moot.
Mr. Starr: Okay, so venue should be there along with the timing of the filing and whether filing was
proper in our decisio n of whether w e should hear it or not. Do we have a consensus on that?
Okay. In that case, go ahead, Commissioner Mardfin.
Mr. Mardfin: My understanding is that with that discussion that we’re going to deal with, the right
to intervene here as this being the proper venue. And we’ve just heard from Planner Fasi that for
this sort of even t, it has not been the case that we’ve interven ed. I do want to point out one thing,
how ever. In the response from Mr. Kaufm an, there’s no right to inte rvene, he quotes, “M aui Rule
12-201-39 allows intervention proceedings where the Comm ission action results in a final decision ,”
is wh at he w rites. If you actually check with 12-201-39, it says, “All proceedings in which action by
the Commission will result in a final determination of the legal rights, duties, or privileges of a
specific party.” And we need to check with Corp. Counsel. But it seems to me as a layman that
as a decision and a determination are two different things. I think on a district boundary, we’re
making a determination to recommend to the Council. Even though we might not have the – even
though the Coun cil may have the final decision-m aking po wer, I think we’re making a determination.
And therefore, despite the fact that the wo rding got changed in M r. Kaufm an’s pa per, we need to
go back to the original which says determination, and therefore, I would think as a layman that we
do have the – this is the proper from which they can intervene.
Mr. Kaufman: Yeah, let’s – I’d like to hear from Counsel and – he has the scripture now so–
Please, Mr. Giroux.
Mr. Giroux: I’d just like to kinda – so you can follow along as far as from what – where you get
jurisdiction and authority, you cannot go beyo nd the bounds of. So I’d like to start from the top and
just reiterate that we are dealing with State district boundary amendment. Okay? The State
legislature created 205. So we have to look at 205. And 205-31 is what establishes the procedure
for looking at these types of permits. The S tate legislature broke it down into two subgroups. One
group is those properties that are above 15 acres and one is below 15 acres. It says that – I’ll just
read it. HRS 205 -3.1 states, “T hat the district boundary amendments involving land area of 15
acres or less shall be determined by the appropriate County land use decision-making authority,”
and I’ll get back to that, “for the district and shall not require consideration by the Land Use
Co mmission.” The Land Use Comm ission is also established by the State legislature and they ha ve
their own rules. The Maui County C ode, Chapter 19.68 establishe d procedures in o rder to
implement the procedures of Section 205.3.1. So you have to look at what the C ounty’s authority
is into c reating an ordinance. They created an ordinance in order to deal with the responsibilities
given to it by 205. Okay? So within that responsibility of 19.68, we understand that that is created
by a legislative act and it’s an ordinance. So no w we have to look within that ordinance to see what
kind of duties and responsibilities we have. Maui County Code, Section 19.68.030 requires that
the appropriate Planning C om mission hold a public hearing and submit a report with findings and
recommendations to the Co unty Council. The y’ve delegated certain responsibilities to this Board
and held onto itself certain duties and responsibilities as a decision-m aker. The duties that w ere
given to us is to ho ld a public hearing, and to create a report and recom mendation. No wh ere in
the ordinance does it state that we are to conduct interven tions. It’s silent, I guess, it’s the – what
my boss usually says. So you have to look at the ordinance on its fa ce and see that it is silent on
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interventions. However, within the ordinance, it also says that the Commission can create its own
rules, procedures, and such to deal with it, if we look in ou r ow n rules. W e have not specifically
created rules to deal with interventions dealing with district boundary amendments. Now, we do
have within our rules, h ow we deal with interventions. And so I’m gonna read that later, but I wanna
tie this up. It says:
Maui Co unty Code, 19.68.040, Requires the Co unty Council to consider the
application and may adopt the findin gs and recommendations in whole or in part or
otherwise act upon the report and transcript or summary and in the Council’s
discretion hold further hea rings a nd take further evidence and testim ony in
connection therew ith be fore taking final a ction .
Maui County Code, Section 19.68.40 states, “That the final action approving an applica tion shall
be by the adoption of an ordinance.” Now, we have to look at our rules now because again, the
Co unty code is silent, and they’ve divested certain duties and responsibilities to this body. And I
wanna remind you that there – this bo dy is familiar with certain processes that you are just the
recommending and recording and fact-finding body that sends recommendations. Conditional
permits are one such animal which is created by County code. And the C ounty code says that it
has to co me to you for review and recommendation, and then it’s sent back to Co uncil, and it’s
adopted by ordinance. It’s very similar. Zoning–zoning is a little bit of a different animal, but again,
by Ch arter, it has to come to you . By Charter and by code, it comes to you for review,
recommen dations, findings and facts, and then sent to the Council for final determination, and acted
on by C ouncil by ordinance. So again, I want you to keep that in mind when you’re thinking about
wh at are yo u duties and responsibilities.
So let’s dive into our rules, Maui Planning Comm ission Rules of Practice and Procedure 12-201-39.
That’s th e one of issue right here and it state s:
All proceedings in which action by the Commission will result in a final determination
of the legals, rights, duties, or privileges of a specific party o f parties, and w hich is
appealable pursuant to Section 91-14, HRS, as amended, is a contested case.
So for the first time we see in the rules the wo rd “contested case,” and that’s very crucial. “Petitions
to intervene in su ch proceedings m ay b e filed in accordance w ith the provisions of this su bchapter.”
So if we find th at we are the fina l determ inators–using Ge orge Bush’s p erfect English– and w e again
find that whatever we decide can be a ppe aled to the circuit co urt, then we can safely say we’re
dealing with a contested case, and then, we can allow an intervention by our rules. So you h ave
to look at the Maui Planning Commission review of the State Land Use District Boundary
Amendment pursuant to Maui County Code 19.68 will not result in a final determination of the legal
rights, duties, or privileges of a specific party, the Kaufmans, or anybody who wants to challenge
that, but rather w ill result in a report and a recommendation to the County Council that has the final
authority over that m atter.
HRS 91-14 is very crucial because that’s our contested case, Chapter 91. That’s our contested
case law again enacted by the State legislature. So they have authority over contested cases. W e
are then to work within the bounds of those – that authority. HRS, Section 91-14a states:
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Any person a ggrieved by a final decision and orde r in a contested case or by a
prelim inary ruling of the nature that the deferral of review pending entry of a
subsequent final decision would deprive the appellant of adequate relief is entitled
to judicial review therefore unde r this chapter.
So that’s an instruction to the circuit court when they have to review this. Is this such a decision
that if the circuit court wo uldn’t review it, would the appellant b e so prejudice d that their rights wo uld
not be protected? The Planning Commission review of the State land use district bound ary
amendment pursuant to Maui Coun ty Code , Chapter 19.68 is no t appealable to the circu it court
pursuant to HRS 91-14 because the Planning Comm ission will not produce a final decision and
order regarding this application and the deferral review pending entry of the subsequent final
decision would not deprive the petitione r of the adequate relief. The reason of that analysis comes
with the ability or inability for this body to influence the outcome of the final d ecision -maker. C ourts
do not like to review decisions of adm inistra tive agencies if there is another administrative agency
that is going to actually do the final decision-making. HRS 91 defines contested case as “A
proceeding in wh ich the legal rights, du ties, or privileges of specific parties a re required by law to
be determined after an opportunity for a n agency he aring.” There are only tw o requirem ents for a
hearing to be regarded as a contested case hearing: that the hearing be required by law; and the
hearing determine the rights, duties, or privileges of the specific party. A gain, this hearing is
required by law, but on the second arm of determining those rights, after looking at the law and the
context of which those law s are written, and the leg al theo ry behind those, we ha ve to s ee that are
we determining those rights, or are we influencing those rights such that the person’s rights would
be violated? The Planning Com mission review of a State land use district boundary amendment
pursuant to Maui County Code, Chapter 19.68 does not determine the rights, duties, or privileges
of a specific party. It only transmits a recommendation to the County Council which is the final
decision-m aker. And we went over about everything that the County Council can do in its power
and authority tha t ove rrides – it can ove rride, change, augm ent, and such of the decision of this
body. Therefore, the petition to intervene must be denied because the Planning Commission
review of the State land use district boundary amendment pursuant to Maui County Code, Chapter
19.68 is not a contested case, and the Maui Planning Commission Rules of Practice and P rocedure
12-201-39 allows intervention only when there is a contested case. So that’s the opinion of the
Co uncil is for you to deliberate. If you follow my logic, or reasoning, or agree with that, then that
wo uld be something that would need to be discu sse d on the record to be adopted. And again, if
there’s anything in here that you disagree with, then I need you to discuss that, and at least get five
votes to change that to make it clear because you will be required to produce a decision and order
in order to deny this intervention , and it need s to be served on the ap plicant or the p etitioner.
Mr. Starr: So that is what Corp. C ounsel, afte r deliberation on this ha s, I guess, strongly
recommended to us. And if we go apart from that, we should have our reasons for doing so very
clea rly on the record, and make su re that we have real reasons for doing so. Members? Yeah,
Co mmissioner He dani?
Mr. Hedani: Determinators? The qu estion that I have is, the applicant in this particular case, can
they proceed forward to the County Council without a determination from this body?
Mr. Giro ux: I a ppreciate that question because I’ve been struggling with that in the context of your
conditional permits, but let me flip through my bible here. Section 19.68-030, Section B, states,
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“That the appropriate Planning Comm ission shall thereupon,” and this is after getting the
information from the Planning Director:
Shall thereupon conduct a public hearing on the application for the requested
reclassification boundary change notice of which shall be published in the
newspaper of general circu lation in the Co unty at least thirty days prior to the date
of the hearing so notice d. At leas t six days p rior to the Planning Commission
hearing or meeting on the application for the requested reclas sification bou nda ry
change, the Planning Director shall transm it his analysis an d recommendations to
the appropriate Planning Comm ission, and shall make such documentation
ava ilable for public viewing. After completion of the hearing, the appropriate
Planning Comm ission shall submit to the County Council with such
recommendations as the facts may warrant together with the transcript of th e
hearing or a sum mary of the evidence and testimo ny ta ken.
So I see a “shall” in th ere. So again, the Supreme C ourt has so metim es seen “shalls” to be “mays ,”
but I’m gonna tell you right now that there’s already an analysis by the Director of Planning if they
don’t get a recommendation for you or a report from you, they will get you r transcript, an d they w ill
get a sum mary of yo ur evidence and testimo ny ta ken. That reading – reading that in c ontext w ith
what the powers of the Council have, the fact that they can re ope n the hea ring and take m ore
testimony tells me that that “shall” actually may be read as a “may.” That the Council actually may
be able to take action without your recommendation, but again, they’ve given yo u that opportunity
to do an analysis, to take evidence, to question, and I would strongly advise you to at least attempt
to get there because w e are trying to adm inistra te a State law under 205.
Mr. Starr: Ok ay, you wo uld gotten the book right down . I believe that was regarding the file – the
rules on filing. W hy d on’t you read us that and then w e can proceed? And I will be allowing both
Mr. Co llins and Mr. Kaufm an an opportunity in a few minutes to co mment.
Mr. Giroux: Okay. I’m reading out of the Rules of Civil Procedure, Rule 5, Service and Filing of
Pleadings and O ther Papers. I’m just gonna – it’s a pretty, long section, so I’m gonna jump down
to Section B-1. It says:
Service upon the attorney or upon a party shall be made by delivering a copy to the
attorney or party o r by m ailing it to the attorney or p arty at the attorney or party’s last
known address, o r if no address is know n, by leaving it with the clerk of court, or d)
if service is to be upon the attorney by facsimile transmission to the attorney’s
business facsimile receiver.
Section 2:
Delivery of a copy w ithin th is rule m eans handing it to the attorney, to the party, or
leaving it at the attorney’s or party’s office with the clerk or the person in charge
thereof, or if there’s no one in charge, leaving in a conspicuous place therein, or if
the office is closed, or the person has to be served has no office, leaving it at the
person’s dwelling house or usual place of abode with some person of suitable age
in discretion residing therein. Facsimile transmission means transmission and
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receipt of the entire document without error with a cover sheet which states the
attorney to whom it is directed, the case meaning the court case, and the title, and
the number of pages of the docum ent.
Section 3:
Service by m ail is complete upon m ailing. Service by fa csim ile tran sm ission is
complete upon receipt of the entire document by the intended recipient and between
the hours of 8 a.m. and 5 p.m. on a court date. Service by facsimile transmission
that occurs after 5 p.m. shall be deemed to have occurred on the next court date.
I believe that’s the only relevan t–
Mr. Starr: Okay. Members – well, any questions before I give the applicant the opportunity? Go
ahead, Commissioner Mardfin?
Mr. Mardfin: I wanna make sure I understand what our Corp. Counsel said not about this last issue
but about the earlier issue. My understanding of what he said is that basically we don’t have the
authority to deal with – set up a contested case for this situation, but that wouldn’t necessarily stop
the petitioner from urging us to consider various issues raised in their petition wh en we deal with
facts of the m atter, but that we wouldn’t entertain this as a contested case issue. Is that – did I
understand yo u correctly?
Mr. Giro ux: Y eah, yo u w ould deal with it as a public hearing just like if you had an SMA perm it
where there was a lot of public contention or public opposition, but nobody filed a petition to
intervene. That’s a purpose of a public hearing. You would be getting the public’s point of view.
You would be getting the public’s guidance as far as what issues are important to the com mun ity.
And it would be up the Board to then incorporate that in their questioning and review of the
applica tion.
Mr. Starr: I have a question here which is although I think there should be a mechanism, I don’t –
from that conclusion, I don’t see a mechanism because we can only have a contested case. In this
case, if there are two things. And one of those is that it has to be appealable, which it isn’t.
How ever, under 91-14, it does say:
Any person aggrieved by a final decision and order in a contested case or by a
prelim inary ruling of the nature of the deferral of review pending entry of a
subsequent final d ecision wo uld provide the appellant o f adequate relief who is
entitled judicial rule thereup on to this chapter.
I am wondering whether the “or by a prelim inary ruling” whether in this case although what we do
is advisory that would count as preliminary ruling.
Mr. Giro ux: I m ean, I ca n clearly see that that would be an issu e of contention and argum ent. And
that’s wh y I clearly g ave you the cavea t that this is your attorney’s analysis an d evaluation of it.
When I – well, when looking at whether or not–and I gotta kind of go into how would the circuit co urt
look at this be cause that’s re ally an adm onition to the circu it court judge–how would he would look
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at that and say that the rights and privileges can – are not adequately protected? In the sense
where if we were a body that had some type of recommending authority that would go on to another
body that would actually look at a different aspect of the project, I’m having a hard time coming up
with a hypothetical, but there are situations were an administrative agency would say, well, you
know, this is our recom mendation and knowing full well that the next adm inistrative p rocedure
wo uld not be a review of that decision. It would merely be an incorporation of that decision. So
there would actually not be a review wh ereas if you look at the code, not only is there a review, but
there’s an opportunity to actually rehear, retake evidence, and re – and this body’s done it to our
hearings officers, in fact, you gu ys. W e’ve h ad h earings officers sp end hun dred s of hours taking
legal under oath testimony, and facts, a nd documents tha t filled bankers boxe s, and they came to
us because we we re the fina l authority said, we don’t agree. We’re gonna reopen it for evidence.
We’re gonna take further evidence. And so you could see that if somebody wanted to appeal that
hearings officer’s decision, they’d be wasting a lot of time because the final decision-maker was
you. And it’s the same thing with the Council. If somebod y appea ls your recomm end ation, they’re
wasting a heck of a lot of time because they don’t even know what the nine members of the Co uncil
are gonna do. And that’s – it could am oun t to more – you know, the y are supposed to loo k within
the boundaries of 205 in administrating it, but you don’t have influence over their decision. They
may defer to you because we a re an agency that carries that expertise, but it doesn’t guarantee
that. And therefore, somebody wh o disag rees with your recommendation could go to Council, and
wo uld have the ability to influence that body maybe even more than you. And that’s something that
I have to look at when I’m analyzing whether or not the significant rights would be determined. And
again, this is just the opinion of your attorney. The circuit court would have to determine that. And
that’s why I’m very cautious in trying to make it clear that you should produce a decision and order
that states clearly w hat yo ur po sition is because bright mind s can differ.
Mr. Starr: Okay. Let me–
Mr. Mardfin: Can I ask–?
Mr. S tarr: Yeah, go ah ead , Comm issioner.
Mr. Mardfin: If somebody knows, I just have a quick question. Anybody have a rough idea of how
many of our boundary amendment recommendations to the Council are followed and how many
are overturned in some fashion?
Mr. Starr: Clayton?
Mr. Yoshida: To my recollection, I believe the Co uncil has followed most of yo ur – the Co mmission’s
recom mendations. And there m ay b e tim es wh en they ha ve n ot.
Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: Is this from 1960 and on that you are stating?
Mr. Yoshida: No, I believe the statute was changed in 1986 to allow the counties to deal acreages
of 15 acres of less for boundary reclassifications.
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Mr. Hiranaga: Thank you.
Mr. Starr: O kay. I wan na g ive an opp ortunity to Mr. Collins and Mr. Kaufman for a final argument
on this.
Mr. Collins: First, Ms. McDonald has to stress that the idea petition to intervene was not opposed
by anybody, including the County, within the timeframe, and then to have this sort of sua sponte
argument presented at the last m om ent without a m eaningful opportunity to re spond is w holly
irregular. And in terms of violating people’s rights to due and fair process, that hits it square on the
nose. However, notwithstanding that objection, the Supreme Court recently in the E & G Operating
Lounge V. the Honolulu Liquor Comm ission rejected part of the analysis that your attorney has
provided you and overruled the Intermediate Court of Appeals, and said this whole parsing of
wh at’s a contested case, a public hearing? They said anytime a statute says “public hearing,” that
is a contested case and is subject to all of the 91-14 requirements. And so the idea that somehow
when the County Council passed an ordinance requiring yo u folks to have a public hearing on this
matter that that somehow excluded petition to intervenes and that sort of thing, at least in my
opinion, wa s resoundedly re jecte d by the Hawai`i Supreme Court. The statute does require a
public hearing. A final d etermination is made by this body and it does affect the rights, privileges,
and duties of persons. You folks are not required to make a decision today. And if you did grant
the petition to intervene, and there was a contested case, and yo u created a full reco rd, w hich is
the wh ole purpose of a contested case is to create a full record so that the decision-make rs have
a full and complete record to make their decision, the Planning Department would not have the
authority to simply get the transcript and rush it up to the 8th floor of the County Building. It would
have absolutely no authority. The word does say “shall,” but it doesn’t put any time restrictions or
anything on how you folks do that. And if you folks believe that a full and a complete record
includes intervention. And at least from the petition to intervene in this case there are clear issues
that would warrant a full and developed record upon which to make adequate recomme ndations,
that is something that is totally within your power to do. And the idea that – I mean, the issue is not
can you accept this or can’t you acce pt this. Th ere’s wide disc retion. Your rules allow it. There’s
nothing in the statutes that says that you can’t. The most recent case law says that public hearings
are contested cases. This does effect the rights of private parties. If you folks came up with the
final recommendation that said under no condition shou ld you change this district – the boun dary
am endm ent, and you had all of the se reasons, you had all of this factual support, that will affect the
outcome of this. And the notion that in 1985 or maybe it was in 1986 when the legislature decided
that parcels 15 acres or smaller wo uld be dealt with at th e C ounty level, the idea that suddenly that
was being done to eliminate the right to intervene I think is totally absurd. It totally goes against the
idea of public participation. And it goes against the idea that the Council would require that
home owners within 500 feet of this parcel be notified by certified reg istered ma il, or certified or
registered mail, retu rned receipt, an d that it be put in the notice – in the notices for the – the notices
that ended up in the newspaper. And w ith respect to the notice s in th e new spaper, it’s just sort of
at least in my mind, it ma kes no sense wh y the re w ould be all of this notice, a nd then it’s like, well,
you have the right to testify, because obviously, Sunshine Law requires that, and it’s required that
you folks accept public testimony since before this change in the – from the Land Use Commission
for parcels with– So there obviously had to be some reason that when the Council adopted the
ordinance with respect to th is process that it required all of this additional notice and required a
public hearing. And the Supreme C ourt said a public hearing when it’s in the statute means a
contested case. And so in this circu mstance, I disag ree, and I don’t believe th at even if there isn’t

Maui Planning Commission
Minutes - October 14, 2008
Page 38

APPRO VED 1/13/09

a right to inte rvene, the rules perm it it, and there is no harm to this bo dy o r liability in se nding this
to a contested case to develop a full record anyways. And so I think the issue really comes down
to why wouldn’t the Planning Comm ission wanna have a full record upon which to make its
recommen dations? Even if you were to accept your attorney’s arguments, there’s nothing that
stops the Planning Commission from accepting this p etition . So that’s Ms. M cDonald’s argument.
Mr. Starr: Thank you, Mr. Collins. Mr. Kaufman, please?
Mr. Kaufman: Yes, thank you. I’d like to make three points. O ne, we concur w ith Corp. Counsel’s
findings. We believe that a final determination or decision is not going to be made by this body or
rather, recom mendation. Second, we continue to object to the fact that we – we’re not – we did not
receive service of notice of this matter; therefore, our rights have been denied to oppose. And
that’s why there was no opposition filed here. But more importantly, the third most important thing
to follow up on wh at M r. Co llin just said is that this pu blic hearing, all the public noticing of the land
owners, the noticing in the newspaper, wa s to develop a full public record. Ms. M cDonald could’ve
come here today and testify. So what you need to ask yourself is, is the position of the intervenor
substantially the same as the other parties that came here today. And the admission of the
additional parties, will it render the proceedings inefficient or unmanageable? And does the
intervention – will it aide in the development of the full record, or will it overly broaden the issues?
The interve nor’s position which I’ve read today is essentially the same as what we’ve heard from
the public today. It doesn’t raise any new issues that weren’t raise d by the department, that weren’t
by the people that testified here. And Ms. McDonald could’ve stood here before and freely testified
to you folks, freely put on the record, freely written by h er own disc ourse. Mr. Collins co uld’ve
writte n a bible for you to read. He could’ve written a novel for you to read on her concerns and
submitted today. He did not. So we believe her position, the interven or’s po sition in this matter,
is not substantially different from the public. Her right to due process has not been denied. And
we believe that this intervention, this petition to intervene should be denied. Thank you.
Mr. Starr: Thank you, Mr. Kaufman. Members, more questions? Or if not, then a motion would be
in order, which could be one of several. Commissioner Mardfin?
Mr. Mardfin: I’d sort of like to go into executive session and talk to our Corp. Counsel about some
of the legal issues that were raised, if that’s appropriate.
Mr. Starr: My opinion is that we ’ve heard it all, and we have th at opinion in writing if a nyo ne wa nts
to see it that h asn’t se en it.
Mr. Guard: I’ll second the motion. I have n’t seen that paperwork that’s been floating around here.

Mr. Starr: You have the motion to go into executive session or the motion to see this?
Mr. Gu ard: To go into e xec utive sessio n w here w e can look at that.
Mr. Starr: You can look at it right now, but– Was this distributed to everyone, James?
Mr. Giro ux; N o, it wasn’t. This is my org anized thoughts on the subject.
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Mr. Starr: Okay. I mean, that’s p retty m uch w hat you read out to us, right?
Mr. Giroux: Yeah, I read it into the record.
Mr. Starr: Yo u have copies of it?
Mr. Giroux: Yeah.
Mr. Starr: Can you give the Members a copy, please?
Mr. Giroux: And the parties?
Mr. Starr: Yo u did read it – yeah, you did it into – you read it into the record. Okay, so I forget–was
that a motion?
Ms. Donna Domingo: Mr. Chair, there was a motion and a second.
Mr. Starr: Okay, okay. So we have a motion on the floor with a second by Commissioner Mardfin,
seconded by Commissioner Guard. And the motion, Mr. Yoshida?
Mr. Yoshida: The m otion is to – for the Co mmission to go into e xec utive sessio n to disc uss with its
attorney its responsibilities unde r Chapter–
Mr. Starr: To consult with ou r attorney reg arding our rights, du ties, liabilities.
Comm issioner Hiranaga?

Discussion,

Mr. Hiranaga: I agree with the Ch air that I believe the Corporation Counsel’s position has been
explained, and if other C om missioners have questions, they should ask them freely in this forum.
I don’t se e a need to go into exec utive sessio n m yse lf.
Mr. Starr: Commissioner Mardfin?
Mr. Mardfin: I’d like to respond to that, if I may, by saying that Mr. Collins and Mr. Kaufman raised
some additiona l thing s that I think w e need to talk w ith ou r Co unsel.
Mr. Starr: O kay. Are we ready to vote on the motion? I guess we’re ready to vote on the motion.
Okay. All in favor of going into executive session, please raise your hand. All oppose? The count?
We require a two-thirds su per majority. Did you get the count?
Mr. Yoshida: I believe it was five in favor and three against.
It was moved by Mr. Mardfin, seconded by Mr. Guard, and
The Motion to go into Executive Session, Failed Due to Not Having a TwoThirds M ajority.
(As sentin g - W . Mard fin, J. Gu ard , B. U `u, D . Do mingo, W . Iaconetti)
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(Dis sentin g - J. Starr, K. Hira naga, W. Hedani)
(Excus ed - J . Paw sat)
Mr. Starr: Ye ah, so we do not have a super majority. As su ch, the motion fails. Mr. Fasi?
Mr. Fasi: The Planning Department would just like to point out that should the noticing be accepted
as proposed by Mr. Co llins, that’s highly unusual precedent you’ll be setting. Therefore, it would
in the future going forwa rd certified return receipt ma iling will no longer be requ ired of any other
applicant, and they can just stick things in the mail first class postage, which is a highly unusual
precedent.
Mr. Starr: Okay, that was in relation to the form of mailing?
Mr. Fasi: Correct.
Mr. Starr: Okay. Th ank you. Com missioner He dani?
Mr. Hedani: I’d like to ask staff if the petition to intervene was received by the Planning Department
in a timely m ann er.
Mr. Fasi: W e received the petition to intervene on September 30th. I also want to point out that the
applicant has verbally told the Planning Department that the mailing list that was used for the
mailout as the tax records. And a McDonald is on that list and apparently it is M rs. M cDonald’s
husband, the other half of the marriage was properly noticed.
Mr. Starr: Co mmissioner He dani?
Mr. Hedani: So the answer is the question is it was received in a timely manner in the staff’s
opinion?
Mr. Starr: That’s what he said, yes.
Mr. Fasi: The noticing was handed to the Planning Department on September 30 th, so the answer
was – is yes, as far as the Planning De partment is concerned. We do disag ree that it was properly
notice d to the ap plicant or noticed to the applicant in a p rope r ma nne r.
Mr. Starr: Okay. Comm issioner Hiranaga?
Mr. Hiranaga: I have a question for Mr. Collins.
Mr. Starr: Go ahead.
Mr. Hiranaga: Is it your customary practice to send all mailings regarding serving of notice via first
clas s m ail?
Mr. Collins: Yes, yes, unless like in the district boundary amendment ordinance where it requires
other forms of notice or personal – the re’s ce rtain things that requires p ersonal service. And I hire
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Richard Alcamendres to personally serve.
Mr. Hira naga: So you do not send anything via certified return receipt?
Mr. Co llins: O nly w hen it’s explicitly required by law. I’ve never had a problem with people receiving
things before.
Mr. Hiranaga: Why d id you not send it third class since it was going to Hon g Kong ? It would’ve
been cheaper if you sent it third class.
Mr. Co llins: W ell, because the Rules of Civil Procedure required it to be first class postage prepaid.
Mr. Hiranaga: Okay, thank you.
Mr. Collins: But just so that you know, in the other thing that you haven’t considered yet, that was
sent to Makena, and there were correspondences between Mr. Kaufman and my office starting the
day after the petition to intervene was filed. So – and I do make reference to it in m y letter. So I’m
not entirely sure – I mean, I was never asked for another copy. I would’ve been happy to give one.
I assumed that he had received it. He’d also m entioned that he had been emailing Mr. Fasi. So
I’m not sure why nobody told him about ‘til this morning, or why he – but anyways.
Mr. Starr: Okay, thank you, Mr. Collins. Comm issioner Mardfin?
Mr. Mardfin: I’d like to ask for Corp. Counsel in public that I was gonna ask in private–Mr. Collins
referred to a S upre me Court decision that dealt with when and under wh at circumstances people
can intervene. Do you have any response to his statements?
Mr. Starr: The something or other club versus–
Mr. Giroux: Yeah, that’s E&J Lounge Operation Company V. the Liquor Comm ission of the City and
Co unty of Honolulu. In th at case basically, the issue or the holding coming out of that is it doesn’t
matter what form your hearing takes. If it’s a contested case, it’s a contested case. There’s nothing
in Chapter 91 that requires a trial-like setting. This often times will influence how the courts treat
an SM A hearing, which is a public hearing and also for variances. I also advise the Board of
Variances where they often have very informal public hearings. What happens is that the applicant
show s up, puts on his project, and the Board asks a few questions. Oftentimes if you look at our
rules, we start using the word “contested case,” actually when an intervenor appears. When E&J
Lounge says is that, no, from the moment that person steps into the room, if his private rights are
being determined, it is a contested case no matter how you proceed. Therefore, it’s then treated
given all of the rights under Chapter 91 of a contested case. And that’s usually the right to present
their case, right to present evidence, cross exam ine anybo dy w ho wa nts to oppose w hat they’re
doing. And so E&J Lounge is seminal–I think is gonna have a broad impact. The problem is is that
the point that wasn’t determined by E&J Lounge was wh en is your agency’s determination final?
So basically, it talked abo ut form. It didn’t address finality. And yo u have to inte rpret you r rule in
what do you feel the word “final determination?” How do you interpret “final determination” to be
interpreted becaus e you’re the adm inistrative agency interpreting your ow n rule? So you need to
deliberate on that. And we’ve given you examples of how un-final your decisions might be. So
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that’s up to yo u and how you’re going to receive and interpret that.
Mr. Starr: Okay, Mem bers, the C hair would we lcom e a motion regarding w hether we ’re going to
actually hear the contested case. And either we can – the motion can be that we would not hear
the contested case because this wo uld not be the right ve nue or the filing w as not time ly. Or it
could be that we will hear the application with filing that was either timely or for cause, and that we
have reason that we are the correct venue. Or I guess we could also defer it as well if we felt more
time was needed for proper – you know, because of process with the mail. But in any event, we
are open to any of those types of motions. Commissioner Mardfin?
Mr. Mardfin: I have a question for the Chair–if we were to proceed and accept the advice of our
Corp. Counsel and denied the petition to intervene, would we still be able to in a subsequent motion
defer this entire agenda item in order to give the people the people that wanted to intervene in a
contested case the opportunity to provide written testimony that would, as Mr. Kaufman, they could
write a bible, and would be open?
Mr. Starr: Yeah, absolutely. Then we wo uld move on to the Item B-2, and w e could deal with it in
any we wished. Comm issioner Mardfin?
Mr. Mardfin: I move that reject the motion – the petition to intervene based on the recommendation
of our C ounsel tha t this is an inappropriate action to take on this kind of–
Mr. Starr: Because of venue?
Mr. Mardfin: Because of venue.
Mr. Starr: Okay. Is there a second to that motion? O kay, so we have a motion by Comm issioner
Mardfin, seconded by Commissioner Hedani. And can I hear the motion read back, Mr. Yoshida?
Mr. Yoshida: To deny the petition to intervene based on the advice provided by the Deputy Corp.
Co unsel.
Mr. Starr: Ye ah, that – on the basis of venue – this is an im proper ven ue.
Mr. Giro ux: A ctually, sorry, but in – ju st I think a more legally accurate conclusio n is th at this
procedu re under 19.68 is not a contested case: therefore, not allowing itself to intervention. I think
that w ould ma ke it clea r.
Mr. Mardfin: Friendly amendm ent.
Mr. Starr: Do c, you w ere the second, right?
Mr. Iaconetti: No, I wasn’t.
Mr. Starr: Wayne w as. I’m sorry. Commissioner Hedani was the second. Is that okay with the
second?
Mr. Hedani: Sure.
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Mr. Starr: And could we read it back again, Clayton, now it’s been revised?
Mr. Yoshida: Deny – the motion was to deny the petition to intervene based on the fact that this
wasn’t the proper venue and is not a final decision.
Mr. Giroux: That pursuant to 19.68–
Mr. Starr: Hold on a sec. Paul, why don’t you write this down? Someone write it down, Clayton or
Paul, please. Go ahead.
Mr. Giro ux: P ursuant to 19.68 that this is not a co ntested case and does not ava il itself to an
intervention. That’ll make it easier for the judges to overrule me.
Mr. Starr: Mr. Yoshida, read it ba ck o ne more time , and then we ’ll–
Mr. Yoshida: The m otion is to deny th e petition to inte rvene based on the fact tha t pursuant to
Chapter 19.68 of the Maui County Code that this is not a contested case and does not ava il itself
to intervention.
Mr. Starr: Is that consiste nt with the maker and the seconder? Okay. D r. Iaconetti?
Mr. Iaconetti: Are we going to go through this very same discussion with B-1 as we have with B-2,
or is this taking care of everyone?
Mr. Starr: No , we have to deal with B-1. It’s n ot serially, yes, I’m afraid to say. I’m happy to say.
Comm issioner Hiranaga?
Mr. Hiranaga: I’m n ot sure if this is in order, but I was just wondering if Lind a M cDonald is in
attendance today.
Mr. Starr: Is Linda McDonald in attendance?
Mr. Collins: No.
Mr. Hiranaga: Oh, I’m just kinda wondering. I guess she would’ve had an opportunity to provide
testimony during the public hearing portions. I”m just kinda curious why she’s not in attendance.
Mr. Collins: She couldn’t be here today. And she of course hired an attorney so–
Mr. Hiranaga: Ob viously, she couldn’t be here today.
Mr. Starr: She was ably represented so– Comm issioner Guard, did you have something?
Mr. Guard: I guess this is for Clayton or Corp. Counsel–if this goes up to Council and they wo uld
prefer it to be handled by us, is there an opportunity for them to kick it back if the contested case
goes up at that level?
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Mr. Starr: They can’t–
Mr. Gu ard: That was for C layton or Co rp. C ounsel.
Mr. Starr: They can’t do a contested case at that level, I believe.
Mr. Guard: So Mrs. McDonald has no opportunity to intervene pass us?
Mr. Giroux: Yeah, the County Council would be seen as a legislative body, not an agency under
Chapter 91. So they’re not required to do a contested case either. But there is opportunity for
public hearing and submission of testimony, and also to present any evidence that would convince
the body to either grant or deny the application.
Mr. Starr: Okay. Mem bers? Okay. We are ready to call the question. All in favor of the motion–
Are you voting or do you have a question?
Mr. Mardfin: Voting.
Mr. Starr: Oh, okay. All in favor, please raise your hand. All oppose, please raise your hand. Say
the count.
Mr. Yoshida: Six to two. Commissioner Guard and Iaconetti voting against. And Commissioner
Pawsat is excused.
It was moved by Mr. Mardfin, seconded by Mr. Hedani, then
VOTED:

To Deny the Petition to Inte rven e Th at Pursuan t to 19.68 That Th is is
No t a C ontested Ca se and D oes N ot A vail Itself to an Intervention .
(Assenting - W. Mardfin, W. Hedani, K. Hiranaga, B. U’u, D. Domingo,
J. Starr)
(Dis sentin g - J. Gu ard , W. Iaconetti)
(Excus ed - J . Paw sat)

Mr. Starr: Okay, so the motion passes. And in which case– You finished voting.
Mr. Mardfin: Now it’s a motion.
Mr. Starr: Okay. I – before that, I jus t wanna say th at we’re gonna m ove along to Item B-2.
Mr. Mardfin: This is Item B-2.
Mr. Starr: Yeah, and we’re gonna go back to the main Item B-2. And Commissioner Mardfin?

B.

PUBLIC HEARINGS
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PINE STATE LIMITED requ esting a State L and Use District Bo und ary
Amendment from Agricultural to Urban for Ke Kani Kai, a proposed 2-lot
subdivision and associated infrastructure improvements at Lot 3 Makena,
Ke oneoio Road, TMK: 2-1-005: 117, Makena, Island of Maui. (DBA 2007/0008)
(P. F asi)

Mr. Mardfin: I move that we defer this item to allow Ms. McDonald to have an op portunity to prepa re
testimony. She’s proba bly no t here and didn’t prepare testimony in order that – because they w ere
anticipating a contested case. I would move to defer so she can put any of th e iss ues in fu ll in
writing. Part of the petition to intervene was based on the fact that they wanted to make a full
record – if she could that in – if presumably, if given enough time.
Mr. Starr: Okay, do we have a second? We do not have a second, so the motion dies for lack of
a second. Okay. Moving back to Item B-2. I want to go back to Paul Fasi who’s going to give us
any addition al info rmation on the project. I’m not quite ready for recom mendation yet, b ut up to
that, why don’t you give us information?
Mr. Fasi: The Department has no further inform ation to give you . This is the second tim e it’s been
before this body. But I believe the applicant just wanted to do a – presentation.
Mr. H iranaga: I have a qu estion , Chair.
Mr. Starr: Hold on, Paul. Go ahead, Comm issioner Hiranaga.
Mr. Hiranaga: I’m ju st wondering because of the close proximity of Item B-1, before we have a
presentation by staff and/or the app licant, I’m just wond ering if it’s more appropriate to dispose of
the interven tion request on B-1 so w e don’t be ta inted w ith information regarding B-2. I’m just
wondering.
Mr. Starr: I don’t have a problem. I know that we – Corp. Counsel requested that we deal with them
serially and not package them together. But if you w ish to ma ke a mo tion to m ove Item B-1 in its
intervention back up ahead, we can do that.
Mr. Hiranaga: No, if the Chair is comfortable, I just wanted to raise–
Mr. Starr: I don’t ca rry the w eight, but let’s do it by a motion, if you wanna move back B-1 – actually
move to Item C-1 up ahead.
Mr. Hiranaga: Does Corporation Counsel have an opinion?
Mr. Giroux: I don’t know, Chair. I’m gonna leave this up to you as far as the process. It is cleaner
if we just deal w ith them one-by-one, but again, I think it is going to cover the same issues and
hopefully not a different conclusion. So, Chair, I’m gonna leave that up to you.
Mr. S tarr: Yeah, w hatever yo u wann a do , Comm issioner.
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Mr. Hiranaga: I’ll leave it up to you.
Mr. Starr: Okay, let’s keep going. Then we’ll handle B-1, C-1 together. And just to remind
everyone, we will be breaking for lunch at 12:00, and at 1 o’clock, we will be taking up the special
presentation by DB ED, so assum ing we w on’t – if we do n’t finish by then, we’ll have to move this
item to later in the agenda. Mr. Kaufman, please go ahead.
Mr. Kaufm an: Thank you. I’m gonna w alk you through this do cument here, if you don ’t mind hard
copy. I think it’s important if I can take a few minutes to explain a small bit of history and a little
philosophical nature behind this re quest. I began living in Makena in the late ‘70s and was made
aware about 15 years ago of a parcel of property that someone was trying to subdivide and put 16
houselots on it. I begged, borrowed, and begged money, and bought that piece of property to keep
it from having 16 houselots built on it. And that’s the property now known as the Kaufman
Subdivision which was originally TMK 116 – ended up w ith 116. My notion in doing that is, I wanted
to make sure that the rural residential feel of Makena was protected and preserved forever. And
as you know on July 8 th of this year, I came before yo u w ith a rural request to d o the sam e thing to
this property because a yea r and a half ago , I found out some C aliforn ia deve lopers we re going to
buy this parcel of property next to Ke Kani Kai and develop it into a 12-lot subdivision. And when
I moved to purchase the – what this parcel is gonna be referred to later on as Iwa Ike, the owner
of this p roperty, Ke Kani Kai came to me and said, Greg, I wanna make sure that nobody can
develop this property into small lots in the future as well. Can you help me m ake it look just like
what you did and turn it into half-acre parcels? That is why I came before you on J uly 8 th with that
request to do a rural subdivision. However, as we now know two weeks after that meeting, we were
notified th at the property is no longer zoned interim . It is now R -3.
So I’d like to draw your attention to page 10, Exhibit 5. Page 10, Exhibit 5 shows you what we’re
up against here. This is the famous 1968 – believe Circa 1960s Co unty Zo ning M ap. On this
document, you can see my rural subdivision I created here about ten years ago sitting awash in a
sea of yellow. Next to it is a blank spot which is also R-3 zoned as well. We are now surrounded
engulfed by about a thousand acres that is now County zoned R-3. My action today here and on
behalf of Ke Kani Kai is to set a benchmark, is to send a me ssage that R-3 development in Makena
will be half-acre . . . (inaudible) . . . And as Mr. Fasi shared with you today, we have asked for selfimposed conditions on our request. We have asked that there – the lots be minimum half-sized –
a half-ac re or larger, that there be no further subdividing, no condominiumizing, that the setbacks
all be rural, and that the building heights be restricted to 30 feet maximum from natural grade,
whichever is lower.
Yo u can see from this d iagram, from this archive document–I
apologize–“conservation” is misspelled on this map if you look at this. I just noticed that the other
day. Guessing they didn’t have spellcheck back in 1968. But if you can see from this document
then, what is coming down the road for M akena is p otentially a tsunam i. And our intent is to set a
ben chm ark for the Maui Planning Comm ission and the Maui County Council to say today that even
though the Co unty Council – the C ounty zoning is R-3 , eve n if tho ugh the com munity plan is single
fam ily that this m ust rem ain as a rural reside ntial neighborhood, that this m ust be developed w ith
half-acre lots or greater. This m ust retain the rural nature of M akena.
On the next pa ge on Exhibit 6, you will see in terms of ag land, these are not noticed as part of the
important agricultural land s of Maui. On Exhibit 7, you will see the land use class ification, and this
is classified as E, the lowest rating of land that’s available.
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I’d like to take you now b ack to Exhibit 10 w hich I believe is on page 15 and 16–Exhibit 10. Exhibit
10 is a satellite aerial view–this is what I’m looking at here–is a satellite aerial view of the Makena
area. And yo u can see w hat’s no ted as KS D there wh ich is the Kaufm an Subdivision and Lot 3
that’s adjoining that. O kay? T he next exhibit, Exh ibit 11 , is a close r view of that, and you can see
again, the Kaufman Subdivision and Lot 3 adjoining it. And dow n in this corner here is a single
fam ily residential home on the ocean.
The re has been much disc ussion today, a nd – although I addressed all this in our EA that I
submitted to yo u in July in great detail, I would like to point out some iss ues. If you g o to 1 2-A,
page 17, you will see an aerial view o f Makena som e 60 ye ars ago in this very area. Note how this
area has been razed. It has been bulldo zed under. N ote the homes here: one, two, three, four,
five, six homes right on what is properly known as Big Beach or Oneloa right now. Notice some of
the orchards that are grown here. This area has been completely bulldozed and razed. The hope
of findin g archaeologica l sites in this area w as wiped out in the ‘40s. This w as wh en the military
had their compound down there. This was during the war years. And you can see an intensive
amount of destruction and damage. If you go to 12-B , there’s an aerial no w o f 20 yea rs later in
1960. And you see the damage persist in the M akena a rea. Y ou see the ho me s that are there as
we ll, and you see the Lots 3 and 4 we’re talking about.
Now let’s go to 1988, a m ere 20 yea rs ago. And in 1988, you ’ll see something very interesting is
that look at the regrow th of kiaw e that’s ta ken over, but look what also else w hat you see in this
map. You see the effects of what is now known as the “Four-wheel drive.” Look at all the roads
that have been cut through this property, all over these properties in Makena. In this area right
here, this shadowe d area here that I’m pointing to, this is where the two parking lots at Big Beach
exist today. You can see the area has been just ripe with growth, and traffic, and people driving
anywhere–traditionally, hunting roads down there.
Much wa s m ade today ab out a wetland. There is no officially recognized wetland in Makena by
Fish and Wildlife Service, Department of Land and Natural Resources, etc. What does exist the re
is a title – a pool that comes and goes with tides and is influenced by service water, but there is no
official wetland in tha t area. And I would like to point ou t as a conservationist an d as a scie ntist,
we must point out the precautionary principle here. I’ve owned that property in M akena for nearly
15 years. I’ve resided there for five years. And in the face of that, the Haw ksbill sea turtles have
increased, the stilt numbe rs have increased, and the bat num bers have increase d. So if you’re
looking for deleterious effects, you’d see them immediate, short term, and even midrange term, and
the data is in conflict of that. In terms of light p ollution, we’re all concerned about that.
When I was before you – before the Commission before–I’d like to refer to this document
now–m uch wa s talked about the archaeological issues in this area. And you tasked with a number
of questions. And I came back and I found the answers for you. First, on the cover letter you’ll see
that there’s two letters here: one for both– This is exhibit covers both properties, but you’ll see that
the archaeological studies have been accepted and approved by the State. But I wanna take you
here to Figure 3. Figure 3 comes from Project Kaeo which is a fabulous document written by
Lucienne DeNaie and Theresa Dunham released into 2 007. This is all the known archaeological
features in Makena up through 2006. And at the first glance when you see all these dots, etc., on
this map, and I’ve loca ted wh ere our property is on this, this is significant, and I’m not trying to
underplay it, but if you turn to the next page, Figure 4, one of the things that you w ill see is a mass

Maui Planning Commission
Minutes - October 14, 2008
Page 48

APPRO VED 1/13/09

of where the Makena Complex lies and that’s currently where the Maui Prince Hotel is, etc. You
will see, if you look at the key on the left, you’ll see that the majority of the features located down
where this property is, are all cattle walls. The y are cattle walls and insignificant features. It does
not mean that they don’t exist out there. And you’ll see this little yellow dot. The further
southernmost yellow d ot is th e fish ing shrine that appears on our property righ t now.
If you flip to the last page, and this is a question I think Co mmissioner Mardfin as ked is, if you go
to Figure 6, you asked to see where these properties lie in relationship to the existing
archaeological site. And I have dep icted that for you. Give you some– I live on Lot 2-B-1 on this
diagram, and that’s 2-B-1 right here. And you’ll see the archaeological site the re. N ow wh at I didn’t
point out on this diagram and I’d like to draw it in just for your edification right now is the actual
amount of distance that is around that archaeological is that wide. You’ll see the easement that
was granted there is 20 feet wide. This is ho w far the space is re ally rounded. It’s about – it’s set
back from any stru cture is 65 to 75 feet on either side and 200 feet wide. Also what’s telling about
this document here, too, is n otice the roads, the old roads that you saw in the 1988 drawing. This
old road went by the archaeological site, and as my wife testified earlier, that was a MECO road
because they put a telephone pole right in the middle of that site which I removed. It took me three
years fightin g w ith M EC O to get it rem ove d, but I fina lly got it rem ove d. You also note that on this
map, these are the archaeo logical sites tha t have bee n discovered . There are none – there are no
archaeological sites o n Ke Kani Kai. And I’ll come back to Iwa Ike in the future.
If you go back one page, and Mr. Martin asked about this question as well, you asked about–he
asked a lot of questions–you asked about the issue of 19 th Century landownership, correct? And
you asked about . . . (inaudible) . . . and you wanted to know how these things were divided, and
here is a wonderful depiction of those royal patent grants and how they’re divided. And I will say
incidentally, my property where I live someone I think one of the Comm issioners last time was
concerned about was it a part of a subdivided out of the Maui Prince or the Seibu issue? I bought
that property from 12 Hawaiian . . . (inau dible) . . . from the Big Islan d, the Kai Fam ily that had had
in there for as far as I co uld see since the Great Mahele it looked like to me. So none of these
properties that I’ve represented had anything to do with any deal with Seibu, etc. And someone
else asked, and I think it’s a pertinent question asked, who’s these characters that are part of this?
Pine State Limited, altho ugh they h ave a Hong Kong a ddre ss, his mother has lived in the Polo
Beach area, the Von Tempskys houses for 45 years of Wailea down there and is a 40-year-old man
with a six and eight-year-old daughter and son , and plans to have their family live on this property.
The action taken by Ke Kani Kai is sim ply for preservation and insurance and protection of this
property will stay at half-acre lots or greater, and never be further subdivided or become dense.
So I think in terms of the other issues, I’m happy to talk environmental issues, but I think we
address those in the EA last time, and you have those at your disposal. Thank you.
Mr. Starr: Okay. Th ank you, M r. Kaufman. We’re going to be breaking for lunch in a couple of
minutes.
Mr. Kaufman: Chairman Starr, I forgot that there was one other document submitted to yo u–I’m
sorry–from Xamanek Re searches who actually did the archaeological surveys on Ke Kani Ka, Iwa
Ike, and my property. So all three of those properties have been surveyed by the same firm, and
he’s written a letter to you to consider – take under your consideration. Thank you.
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Mr. Starr: Okay. Thank you. We’ll be breaking in a minute. I just want to ask Planner Fasi about
an item that was brought up during testimony about the notice requirement, and whether notice had
been served properly and timely to all people effected. And the question was specifically brought
up regarding Kingdom of Haw ai`i. So could you answer that, please, just so we clear that issue up?
Mr. F asi: I don’t und erstand the qu estion , Chair?
Mr. Starr: O kay, we had testimony before asking whether notice had bee n served properly to all
residents. And there was a specific question about whether notice had been served to Kingdom
of Hawai`i. So I’m just passing on that question that came in testimony from the public.
Mr. Fasi: If the Kingdom of Hawai`i was on that tax map mailing list, then yes, but I don’t kno w if
they were or w ere not. The D epartm ent’s comfortable with the mailing as it was se nt out.
Mr. Starr: An d it was sent to eve ryone on the tax m ap key list?
Mr. Fasi: Correct. The mailing again, let me just reiterate, the mailing was sent to everyone that
is on that 500-foot tax map key list. And that’s all the applicant can do. And the Department’s
comfortable that he did do wh at was required of him .
Mr. Starr: Okay, thank you. Me mb ers, I think it’s a good tim e to break for lunch. Be fore we do, I
wo uld really like to request that we have a – that a motion be made to shuffle our agenda once
again and move Item F up to be handled next. And then we’re finished F at approximately 2:00
p.m ., then w e’ll move back to Item B-2.
Mr. Gu ard: So move d.
Mr. Hiranaga: Second.
Mr. Starr: Okay, we have a motion by Commissioner Guard, seconded by Commissioner U`u that
we shall move Item F up to directly following lunch at 1:00 p.m. All in favor, please raise your hand.
All oppose?
It was moved by Mr. Guard, seconded by Mr. U`u, then
VOTED:

To Move Item F U p to Dire ctly F ollowing Lunch at 1:00 p.m.
(Assenting - W. Mardfin, W. Hedani, K. Hiranaga, B.
U’u , D. D om ingo, J. Starr, J. G uard, W . Iaconetti)
(Excus ed - J . Paw sat)

Mr. Starr: Okay, motion passes. We will back at 1:00 p.m. sharp.
(A lunch recess w as taken at 12:00 p.m. and the m eeting reconven ed at 1:00 p.m .)
F.

Workshop on LE ED Training conducted by Ms. G ail Suzuki-Jones, Strate gic
Industries Division, State Department of Business, Economic Development, and
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Tourism (To begin at approx imately 1:0 0 p.m. or soon th ereafter.)
Mr. Starr: The Maui Planning Commission meeting of October 14th is bac k in se ssion . And I’m very
pleased that we have a great presentation ahead of us. We have a workshop on LEED training
conducted by Ga il Suzuki-Jo nes. I kn ow she w orks for DB ED . And perhaps before she starts, she
can give us a little introduction of what she does and what DBED’s involvement in energy efficiency
in the State is, a nd then w e’re looking forw ard to your presentation. Thank you so much for coming
over and doing this for us.
Ms. Gail Suzuki-Jones: Thank you, Jonathan. My name is Gail Suzuk i-Jones. And I’m from the
Energy Division or the Strategic Industries Division at DBED, so at the State of Hawai`i. I met
Jonathan at the last Land Use Comm ission that was held. I think it was last month at the Maui
Prince Ho tel in Makena. And at that tim e, I think it was a project in Kihei was being proposed for
a petitioning land use amendment change from ag to – was it urban? I can’t remember. Thank
you. And m y job at the Energy Division as an energy an alyst ranges from testifying at hearings to
promoting gree n bu ilding, org anizing workshops on LEED, which is what we’re gonna be talking
about today, which is Leadership in Energy in Environmental Design. I also co-chair the AIA
Ho nolulu’s Environment Committee. And I’m on the USGBC Hawai`i Education Comm ittee. I was
form ally on the board last year. And so I was invited to talk to you about LEED this afternoon. And
I wa s jus t talking to Mary – sorry, Ann. I don’t know why I keep calling you, Mary. My mother knew
a Ma ry Cua. And so I keep thinking her as Mary Cua. Anyway, sorry. Are you serious? What a
sm all wo rld. W e are finding out like wh at a sm all world, I guess, but this is Hawai`i, so we all know
wh at. Anyway, what was I saying? I can’t remember now. I was telling Ann that we’re gonna be
doing some LEED workshops not only next week on the various LEED programs, but also into 2009
when the LEED program transitions to LEED 3.0 2009. Okay, anyway, I guess I’ll get started.
Okay, so here we are. This is what we’re gonna be talking about today–What is LEED and the
USGBC? What’s happening with LEED in the State of Hawai`i? What LEED projects are here on
Maui, which you folks may be very well aware of? What’s happening with LEED in the future? And
where we can we go for more information?
So USGBC stands for the U.S . Gre en Building Co uncil. And the USG BC is a nonprofit consensusbased 501 C3. And it consists of a num ber d ifferent entities there on a slide. You can see. And
it prom otes the LEED program. A nd h ere you can see the various levels of LEED which are LEED
certified silver, gold, and platinum. And this is a voluntary consensus-based rating system with four
different levels.
This is a list that I thought I’d show you of some of the USGBC national members in Hawai`i some
of which you m ay be fam iliar with. It’s kind of a running long list. There a re over a hu ndre d
mem bers. And the Hawai`i Chapter is also officially kicked off this year. And there are a number
of USG BC Ha wa i`i Chapter m em bers as well.
So reality or perception? Does anybody know where these projects are?
Mr. Mardfin: The one on the left is Kona.
Ms. Suzuki-Jones: Yes, it’s the National Energy Lab of Hawai`i Gateway Project. And the one on
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the right is also on the Big Island.
Mr. Starr: City of Refuge?
Ms. Suzuki-Jo nes: Yes, yes, that’s it. So basically, you know, green building can be as high tech
or low tech as we perceive or design. And in Hollywood recently, there have been a lot of coverage
on global warming and some of the solutions to global warming from both Al Gore and – the one
on the right is very good. It’s a documentary by Leonardo DiCaprio. If you haven’t seen that, you
should check that out, but it gives some solutions to global warming. And then in the news, I don’t
know if you’ve notice d he re on Maui, but in Honolulu, everywhere you look, there are articles, and
T.V. shows, and commercials on being green, building green, green business, you name it. So it’s
definitely in the press and media.
And so what LEED is doing, its system for certifying the greenest performing buildings in the world.
No sm all task. And basica lly, it’s set up a system that is third party verified so that you know that
your building will perform to what it’s designed and built to achieve. LEED, Leadership, and
Energy, and Environmental Design, as I said before, it’s a system for certifying the design, the
construction as well as the operations of green buildings in which you can receive points for
different design elements. And you’re able to then assess where your building stands next to other
buildings in the country as well as around the world.
So where is green building? I think most of you have been exposed to this because there are a
number of green building projects here on the island. But it involves not just energy efficiency or
renewable energy, but water m anagem ent, which is a major issue on this island; material use;
indoor environmental quality; as well as site planning. And LEE D not only addresses the design
and construction of green buildings, but operations as well with the existing buildings’ program for
operations and maintenance. So it’s looking at all of the costs a s well as all of the systems that go
into operating and m aintaining a building.
Here’s a list of some of the LEE D certified projects in Haw aii on the left. And on the right are the
neighborhood developm ent pilot p rojects. I th ink th e W ailuk u Tow n C enter is o ne here on M aui.
So as you can see, there a re a nu mb er that have already achieved various levels of certification
from certified up to platinu m. And then here’s a list that I jus t got off the U SG BC we bsite yesterday
of som e of the pro jects here o n M aui. And you m ay be well aware of these. On the las t line are
a number of the projects th at Dow ling C om pany is doing. And there’s a number of those up at
Kulam alu, the post office, a s well as the Makena R esort and Co ndos.
This one on Oahu is the John A Burns School of Medicine. It has LEED certified level. It’s really
a beautiful building. It’s on a former Brown Field site in Kakaako. If you haven ’t see n it, you should
definitely go check it out. On the bottom of the building is a really great cafeteria that the culinary
art school runs. Very reasonable food. Very delicious food for reasonable prices. So yo u should
definitely check it ou t.
So sustainable sites–under this category, here are a number of a different points and items that you
need to look at–some of which are prerequisite, some of which are not in order to get points under
the sustainable sites category. By the way, if you have any questions, just raise your hand. Feel
free to let me know. Hi, Jennifer. Okay, sustainable sites.
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Now, water, water use, efficient water use. Here on Maui, I know that this is a major issue in terms
of water supply. And so making sure that the buildings and developments that are designed and
built here are as as water efficient as possible is something that I know a lot of th e LEE D p rojects
here on Maui have tried to achieve.
EPA has the Water Sense Program, which is similar to Energy Star Program . So if you haven ’t
hea rd of this, you should definitely check it out. If you go to the EPA.gov website, and then \water
sense, you can get information on plumbing fixtures, landscape irrigation systems, as well as other
water efficient com mercial pro ducts th at are available. You type in your zip code and it’ll show
where those products are available.
Mr. Starr: Gail?
Ms. Suzuki-Jones: Yes?
Mr. Starr: Doc has a question.
Mr. Iaconetti: Do you have any inclination . . . (ina udible) . . . ?
Ms. Suzuki-Jones: Was that on the list of projects? It wasn’t. When did that–?
Mr. Iaconetti: . . . (ina udible) . . .
Ms. Suzuki-Jones: Is it undergoing renovations soon or–?
Mr. Iaconetti: . . . (ina udible) . . .
Ms. Suzuki-Jo nes: It has. Okay. No, I don’t, but I can definitely find out. I don’t know if Jennifer
or anyon e in the audience knows about that, but I could definitely find out about that. I know that
there is a g reen guide for a healthca re program , which is sim ilar to L EE D for healthcare facilities
because the issues in healthcare are so complex in relation to sanitation, and having sterile zones,
and making sure that things don’t spread in term s of dise ases. So I’ll check th at out and see. I
know that there are healthcare entities on Oahu that are looking at the green guide for healthcare,
as we ll as looking at a number of different energy and w ater efficie nt options.
And then energy and atmosphere, this is a major category in which existing building commissioning,
making sure your buildings operate as they were designed and engineered to operate at, making
sure that the buildings ach ieve a minimum energy performance wh ich n ow at this po int in tim e is
two points w hich is 14 % above the AS HR E 2004. 90.1 – oh, sorry, Association – oh, no, American
Society of Heating, Refrigeration and Air-Conditioning Engineers. Is that correct? Yeah . Okay.
Great. Basically, it’s a ventilation code. And there’s another colleague of mine who’s come to Maui
fairly frequently to talk about building and energy codes–Ho wa rd W igg. And he vo lunteered to
come back if there are any questions b ecause they a re gonna be updating the current energy code
to I think it’s at least IECC 2006, if not, 2009. So that’s his goal, at least, in the near future. So just
to let you know he’ll be coming back into town for meetings, but if you want to meet with him
sooner, let me know.
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Okay, optimizing energy pe rform ance, ozone protection , offsite renew able energy, which is a very
major category especially with the utility rates that are as they are here on Maui as well as on the
other islands. I think renewable energy has become – and Jonathan has even told me his house
is off the grid, and I think there a lot of p eople that are looking at alternatives to conve ntional utility
supply of energy. Building operations and maintenance, additional ozone protection, performance
measurem ent, and then making sure you can document the cost impacts of related to these
investm ents. That’s very important.
Now as far as energy goes, energy efficiency, here’s a list of Energy Star qualified or labeled
buildings in the Sta te of Hawaii. And as you can see, these aren’t residential. These are just
commercial. There are a number of State and County projects on the right-hand colum n. The State
of Hawaii is working really working hard to get whatever buildings will qualify for Energy Star labeled
as that. And then there are also resorts and hotels tha t are – that have been doing this on the
bottom left. And then the commercial buildings are on the top lefthand column. The building in the
middle is where I work. So if you’re ever around there and wanna come up to the fifth floor to visit
me, please do. And our building has gotten Energy Star labeled two years in a row. And then the
one on the right is th e Kapolei office, State office b uilding, another State project.
Let me just sa y a fe w w ords, too , that the State has mandated LEED silver leve l for its S tate
facilities, and some of you may also know that Honolulu City and County has also implemented or
adopted a LEED silver standard for its facilities starting this year. So ours w as imp lem ented in
2006. And I’ll show a list of projects a little later that we’re wo rking on.
Okay, landfills and construction waste, materials, and resources–we all know we live on islands and
wa ste man agem ent is a big deal. It’s a big issue. And I know that M aui Coun ty has been quite
proa ctive in terms of recycling. Jobsite recycling and reuse is an area that’s ve ry big u nde r
construction waste manage ment. Optimizing use of alternative materials such as bamboo w hich
I know Da vid S ands here on M aui is promoting. And then optimizing use of IAQ w hich is Ind oor Air
Quality. Thank you. I was think ing IEC for Enviro nm ental Quality. Thank you. Indoor Air Q uality
compliant products that are no or low VO C in term s of not off-gassing into th e indoor enviro nm ent.
Sustainable or green-cleaning products are also very, very important. Once you build a green
building you don’t wanna pollute it with using chem icals that are going to out and off gas the
occupants. Recycling–I know you folks do a lot of recycling in your offices, as we ll as toxic m aterial.
Source reduction and using materials th at are off recycled content.
And I have a few shots here of some operations on Oahu, but I also know that Maui Recycling
Group has the Aloha Shares Reuse P rogram. Maui Habitat for Human ity has a baseyard, I’ve
heard, and is collecting used construction material. And I had heard something about community
workday. Is that true? They have a project that was funded by EPA to do something similar to this.
On Oahu, w e ha ve B aseyard Ha wa ii. The slide o n the left sho ws Bert Barber wh o is ru nning their
baseyard on Sand Islan d. And Re useH aw aii.org has a baseyard in Kakaako. And then
IslandDemo.com, they are a recycling and reuse busine ss. T hey’re n ot a nonprofit, but do jobsite
recycling for large commercial and residential projects. IslandDemo is on Oahu, but I know they
do work here on Maui and the neighbor islands as well just to let you know.
I thought this slide was really interesting in terms of this product that Michelle Kaufman has
developed in California. MK stands for Michelle Kaufman. And the products there are counter top
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materials made w ith co ncrete with fly ash and porcelain from re cycled toilets. S o you can be very
resource efficient and still be very stylish in terms of use of your materials. I know on Oahu there’s
Lokahi Stone that produces concrete counter tops with a va riety recycled glass and different
materials similar to this.
And then indoor environmental quality–this is why I was kind of thrown off by the IAQ. Sorry. But
anywa y, Indoor En vironmental Quality is very important making sure that the air that we breathe
wh ile we ’re working and at home and in oth er com mercial establishm ents is clea n air. And so all
of these contribute to insuring that the indoor environment is a clean and green one.
I’m gonna show a couple of slides of some projects on Oahu that are LEED State projects. T his
is the Waipahu Intermediate School Ca feteria. And it’s DOE ’s first LEE D certified project. And as
you can see, it has som e very nice day lighting, through-clear stories, as well as stacked ventilation
through the top. It achieves 15% reduction in energy consumption. And this is maybe a year or
two old. So I would say their savings could be even double this $3,000 per year give n the utility
price increases.
This is Green Guard. Green Guard is a program that’s a third-party certification program for
products such as tables, chairs, indoor furnishings, paint, carpeting to make sure that these
products meet the low or no VO C levels for indoor environments.
And then innovation and design–this is a category that has somewhat–I don’t know–kind of bit of
flexibility. You can get one credit for LAP, which is LEED Accredited Professional. And then, up
to four credits for innovation. So say, this was a green building and you have a tour, a self-guided
tour that peop le can go through, and you h ave inform ation o n plaque s on the w all, or a brochure
that you hand out, you wo uld qualify for an innova tion and design credit for something such as that.
A project on the Big Island in Hilo, some of you ma y have seen is UH ’s Imiloa Astronom y Ce nter.
That’s a LEED certified p roject.
And then why you wanna do this? I know a lot of you in the room have already advocated for
conditions in SMA permits for LEED certification. And in addition to the reduced environmental
imp act, there is also productivity and performance related benefits that can be seen in schools,
hospitals, retail operations, warehouses, and factories, as well as offices. So a green project not
only benefits the environ ment, but also benefits the occupants as well. And cross functional teams,
the fact that integrated design processes are emphasized in these green building projects bring
together people and stakeholders that wouldn’t otherwise be involved in the design, in construction
process, making sure the end users are involved at the beginning so that what is d esigned is
something that is ap propriate to the use and function of the facility is re ally im portant. And I think
this is being done more and more these days anyway, but I think the cross functional team
approach and integrated design process is a ve ry big part of LEE D a nd green building projects .
Consensus-based–there’s actually a LEED 2009 which I mentioned that’s gonna be coming out and
premiered next year. And what it involves is that the full membership is able to vote and vote on
whether or not to adopt this LEED version. And so the full membership has the ability to vote on
this new LEED ballot tha t’s coming out. And there are volunteer committees that go into developing
the new LEED programs as we ll as new stakeholders that are involved. So it’s a very participatory
community and consensus-based process. It takes years to come up with a new version of LEED.
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I think the 2009 – well, it used to be LEED 3.0 has been on the horizon for a year or so now, and
so it’s just something that take a little time, but by the time it comes out, they make sure that people
are happy, people in terms of their membership, which is broad-based, are very happy with this.
And again, there are four different levels o f certification. And associated w ith those leve ls are costs.
And these are very general ballpark figures. I wouldn’t ne cessa rily hang my ha t on these, but I
know that in a lo t of ca ses, people always say, well, green building is gonna cost – you know, how
much more is it gonna cost you ? This is an average for offices and schools based on 40 buildings.
So it’s not a big population of buildings, but it gives you som e idea of what costs might be. And I
know here in Hawaii on some of the first LEED projects, these were a lot higher, but the learning
curve is pretty steep. And I think th at people are now m uch m ore accustomed and acquainted w ith
the LEED program and processes both from the construction as we ll as design industries. And
eng ineers are also getting on board with this. So I think that we will be able to realize some of
these relatively low additional first costs.
And then I told you also include some information on State projects . The Kohala Library on the Big
Island, Manoa Library, are two projects that have I think gone out to bid this year. Wailuku
Elementary here on your island is going to be LEED. And I’m not sure what level of certification,
but it’s a project that Group 70 has been working. And then we have a DOT Airports LEED
Comm ercial Interior Pilot Project, as well as a Department of Education Net Zero Energy Pilot
Pro jects that will be im plemented soon. So portable classroom buildings that generate enough
energy tha t they do n’t ne ed to rely on the regular electric g rid.
UH Hilo S tudent Life C enter, I think it actu ally may be finished by now. I think that’s LEED’s silver
level. UH Hilo Science and Technology Ce nter. On Oahu, UH Manoa Hall Dorms has opened up
this fall. And the West Oa hu Ca mpus, when it’s constructed w ill be LEE D silver level. A nd then
UH School of Law, its library an d the State Ca pitol projects are somew here in the wo rks. The State
Ca pitol, we’re loo king at LEE D e xisting buildings for that particular project.
Tools and resources–there are a lot of tools and resources out there. The Energy Star w ebsite is
one of those. It’s www .energystar.gov. And they have portfolio manager. So if you’re interested
in say, seeing w here this building stands or say, the other two county offices that are here in town
where they stand. You can input your annual utility bills, the number of occupants, the number of
computer units, as well as the hours of operation, and get a pretty good idea in just a matter of
maybe an hour of where your building may stand in relation to other buildings aroun d the country.
And if you rate 75 or higher, you qualify for an Energy Star building label.
In terms of energy assessm ents, I kn ow Maui Electric a s well as the other utility companies on the
other islands are happy to do preliminary energy assessments of your buildings. The Board of
Water Supply on O ahu has Detect a L eak Week, but I know they a re also working with companies
and organizations to make sure that water is not leaking from some of the aging infrastructure that’s
around town these days.
City and counties waste and recycling audit–that’s something that the Opala.org as well as the Maui
Co unty Recycling Office I kno w h as information on. So yo u can see how you’re doing in terms of
recycling levels. Th e D epartm ent of Health has a pollution prevention guide. And we have a
construction waste management as well as environmentally preferable product guide.
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So a lot is available information wise. We’d be happy to come back as I had told Clayton and Ann
to conduct other workshops on any of these programs that you think might be useful. And we’d be
glad to cooperate with you folks on this. We a lso have the Hawaii Green Business Program, which
I’ll talk abou t a little later.
This is a plaque. And I think Jennifer, your office building, you have a plaque, right, right down on
Main Street? And this is a LEED platinum plaque.
So in terms of wh at’s g oing on around the country, in terms of the commercial LEED projects, you
can see there, there is the Hawaiian Island Chain, but on the bottom lefthand corner is the number
89 for the number of certified and registered commercial LEED projects in Hawaii. And you can see
where it stands compared to the rest of the country. And we may not be as good as California, but
we’re a pretty tiny State. But we’re a lot better than some of the other States that are larger than
us. So I think we ’re doing quite we ll.
And in terms of the commercial LEED registered projects, these are just some slides from the
USGBC website. They anticipate a major growth in these projects, as well as the square footage.
It’s quite, qu ite m ind-boggling if you think about it. And the number of LEED accredited
profession als in the State I think is over 220 right now, so we are making some headway. And
these are just cover fact sheets about some projects on the Mainland, and some of the figures on
what they’ve been able to accomplish in terms of recycling rates, energy savings, as well as
material usage. That’s Colorado. This is in Washington, D.C. W e have a num ber of LEE D schools
in the State of Hawa ii as you saw.
And then LEED for homes, Jennifer can you raise your hand? This is Jennifer Stites. She is w ith
Everett Dowling’s office. She’s a LEED accredited professional on the Board of the USGBC. And
she’s also the LEED for H om es Advoc ate in the State of Hawa ii. And she’s a good person to invite
to mayb e talk for L EE D for Ho mes Program if you’d like that. I think she’d be happy to do so.
There’s also Charles K ane shiro from Group 70 who’s the LEED for Schools Advocate on Oahu, but
he’s the State Advo cate, so he’d also b e happy to talk a bout the LEE D p rogram s.
Okay, Orchard Garden Hotel in San Francisco . There wa s jus t a G reen H otel Hospitality
Conference last week or the week before that on Oahu in which this project was presented. And
I know there’s a lot of resort and hotel business here on this island and a number of projects that
are getting going in terms of LEED thanks to you folks and thanks to some other developers that
are taking it upon themselves to do so. But there can be a lot of very positive outcomes from this.
And then for those of you who haven’t been through the LEED certification process, you start by
registering your project. You track th e progress and then docum ent you r achievem ent. You apply
for certification, and then there’s a third party that certifies your project. And there’s a Green
Building Ce rtification Institute that in 20 09 that will have . . .
In terms of tools, the USGBC website is the best place for all this information. You can get
information on the various rating systems, purchase the reference guides, get the checklists of
projects, or I’m sorry, project checklists, as well as get lists of projects that are here on M aui as w ell
as on other islands. There are credit interpretation requests that you can make online as well as
the LEED online w hich is a lot le ss p aper intensive process th an it was in the past. It’s a way that
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your project team can actually share information. So it’s not as cumbersome an d resource – you
wo n’t us e as m uch paper basically, is what it is.
And then educational workshops–we’re conducting five on them next week on LEED for new
construction, commercial interiors, as well as existing buildings. There are a number of project
case studies that are here on the we bsite an d that’s th e address.
Here are some of the resources that are also available that I mentioned, as well as info on our
Green Business Program and Green Hotels Program that DBED and DOH as well as the Chamber
of Comm erce of Hawaii have implemented. And then the Hawaii Built Green Program which is a
residential program that the DEA and DBED have helped developed. So there’s a lot of information
available. As you ca n see, we have now I think it’s four State facilities that are LEED certified w ith
15 to 16 that are in the process of design construction and certification. We’re working with various
commercial and resorts on green office s and retails as we ll as hotels. And then w orking with UH
and som e of the sch ools, DOE sch ools, to look at greening their facilities.
The Ha wa ii Green Busine ss P rogram –there’s a little logo on the bottom there, and we have
developed a checklist for hotels, as well as a checklist for office and retail. And they have just
developed one for greening government. So if you wa nt info rmation, this is wh ere you can go to
get some of the checklists. And this talks about the process. And I know we didn’t really talk about
this p articular program, but I just thought I’d m ention it.
If you have a ny q uestion s, you can email or call me. We have som e green tip sheets that have
been developed. If any of you want these, on these particular items– Green Communities Program
is a green affordable housing checklist. And these are my three dau ghters. And so Ann an d I were
just talking about how our kids are about the same age. So I am a very busy person, but I think it’s
really important for us to leave something that we’re proud of for future generations. So I think
LEED – what the USGBC is trying to do, as well as the other green programs around are some –
are what – are definitely wo rthw hile. A nd I’m g lad you folks are interested in this, and are educating
yourselves on this. An yway, thank you for inviting me to speak here today. Do you have any
questions?
Mr. Starr: Yeah, does anyone have any questions?
Mr. Heda ni: Yeah, I was just wonde ring where we could get a copy o f your presentation today?
Ms. Suzuki-Jones: Your wish is o ur com mand. Right there.
Mr. Starr: Pro bably get could one through Kenny a lso.
Ms. Suzuki-Jones: Yeah, and I’d be glad to em ail it. If any of you wa nt a copy o f it, a pd f of it, I’d
be glad to email it to you.
Mr. Iaconetti: In a ddition to the obviou s benefits of this, are there any financial benefits in regards
to real property taxes if you are LEED certified?
Ms. Suzuki-Jones: That’s a good question. The City and County of Honolulu, their Members of the
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City Council right now are talking about property tax holidays for different levels of LEED building.
And I think it’s the end of this m onth, G ary Ok ino’s go ing to be introducing a bill related to this, and
on the LEED website, there’s a section called “Government Resources.” It gives a number of
different references to local government entities that have provided incentives for green building
projects. So in term s of prope rty tax right here right now, there’s nothing that I know of. Jennifer
or anyone in the audience that is available right now? I know for renewable energy there are tax
credits, b ut not ye t for property ta xes .
Mr. U`u : What would be the cost to register you r project?
Ms. Suzuki-Jones: It depends. That’s a good question. The LEED for homes I think it’s a $150 per
single family home. And then for the com mercial bu ildings, it’s based on square footage. I don’t
have th e num bers right here, but it dep ends on the project size.
Mr. Starr: I think your–
Unidentified Speaker: (Inaudible)
Ms. Suzuki-Jones: Yeah, he m ay b e right that–
Unidentified Speaker: (Inaudible)
Ms. Suzuki-Jones: For the certification. Yeah, I think that’s based on the square footage. Thank
you.
Mr. Starr: Gail, the energy code . . . (inaudible) . . . that you mentioned, and I know you that
mentioned that Howard Wigg is working on that, and I hope w e have a chance to meet with him
sometime, but can you give us some idea of what’s happening with that because there’s a lot of
discussion on Maui right now. I think we’re utilizing national codes from 1996 which don’t have any
of the efficiency wording in them and anything that gets built will be a lot m ore efficient if we update
it. Do you know what kind of timetable that’s on and whether we need to do anything County level
or is that automatically gonna happen under the State?
Ms. Suzuki-Jo nes: I know that I did check with Howard before I left because I knew this question
might come up. And he did say that he is meeting with the various Counties as well as the State.
I think it’s Russ Saito wh o’s o verseeing this State building code. And they a re m eeting. Victor
Reyes–he mentioned Victor’s name, I’m sure you’re familiar with him –has been active on this
committee. And there are Co unty rep s on this. And so they are looking at, I think I mentioned the
IECC 2006 as the next code they adopt. Howard was at an Energy Conference in Minnesota. And
I think what they were trying to get was a 30% increase above IECC in the 2009 update, but they
we ren’t able to quite get there. I think it’s 15% they were able to agree upon in terms of the voting.
And I think that was it what he’s gonna be proposing to this group. And it may or may go through.
They m ay just adopt the 2006 w ith am endm ents.
Mr. Starr: Do you have a n idea of what, you know , even the 2006 wh at degree of efficiency gain
that would entail?
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Ms. Suzuki-Jones: You know we’ve been kind of going back and forth on this for a while. And I
think we – at the last time we talked about this, I think it was 15% better than the current code,
approximately, but don’t qu ote me on that. I prefer that Howard – I could get back to you on that
one. And we’ve had some engineers and som e consultants look at that. And so I’d have to get
back, but I think that’s what they were looking at. But they’d like to go 15% above that – actually
eve n m ore with the 30% above that.
Mr. Starr: So that would save 30% of the energy that is used to operate a building?
Ms. Suzuki-Jones: To the current code, ye ah.
Mr. Starr: Ye ah, compared to cu rrent.
Ms. Suzuki-Jones: Right, right.
Mr. Starr: I have one last question, which is I understand that the State has mandated LEED
certification for I believe is all State-funded buildings?
Ms. Suzuki-Jones: Correct.
Mr. Starr: And I was surprised that the Land Use C om mission w here yo u w ere large deve lopers to
do I think LEED silver for market priced houses and LEED certified for affordable. Is that gonna be
across the board requests?
Ms. Suzuki-Jones: No, that isn’t, but wh at we are looking at is very large deve lopments that have
a significant impact on the environment, as well as we have a clean energy initiative that the State
has signed with the Department of Energy to achieve 70% renewables by 2030, as well as a Green
House Gas Reduction Act that needs – I think we’re supposed to get down to 1990 levels by 2020.
And so there a re a lot o f initiatives at the State level that are really moving us in the direction of
energy self sufficiency. There was a speaker at the AIA Regional Conference last week, Ed
Mansrea, from New M exico talking about the Architecture 2030 Challenge, which is advocating for
carbon neutral buildings by 2030. And that’s something that the AIA National is promoting. And
I know that at the local AIA Ch apter it’s something that we also are advocating for because w e’re
so vulnerable here in Hawaii. Most of our energy as well as resources are shipped in. We need
to change the way that we do business as well as design and build our buildings in o rder to be able
to withstand what may or may not be happening in the future. And I think b y de sign ing renew able
energy efficient buildings and homes, we will at least work our wa y tow ard that. LEED certified is
apparently quite easy to achieve, and LEED silver is not that difficult. And there’s some really good
programs out there: the H aw aii Built Green; as we ll as G reen C om munities for Greening Affordable
housing. So there’s a nu mb er of different of options. So we’d be glad to provide som e m ore
educational ma terial on these as we ll.
Mr. Mardfin: In your presentation you had a list of LEED silver buildings in Hawaii. Are there any
gold or platinum ones?
Ms. Suzuki-Jones: There are some gold and platinum projects. The Nahau project, the Gateway
project is a platinum project on the Big Island. It actually generates more energy than it uses, and
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it feeds it back into the grid. I think it was HELCO that paid for the panels on top of the building in
Kona. And then for LEE D g old projects , the Punahou K - Middle School, Hawaii Baptist Academy
Middle School–those aren’t State projects , but they are projects in the State. The AIA Comm ercial
Interiors is a LEED gold project. And I’m trying to think of any others. I can’t think of any other
gold.
Mr. Mardfin: The alternative – the Natural Energy Institute on the Big Island in Kona–I have visited.
What level is that?
Ms. Suzuki-Jones: It’s platinum.
Mr. Mardfin: That’s a platinum?
Ms. Suzuki-Jo nes: Yeah. It wa s one of the first n ine in the country, I think, and it won a number of
national as well as local and State awards. Yeah, they’re doing a lot of research out there on other
renewable energy options. So there’s some exciting things on the horizon.
Mr. Mardfin: One of your slides showed the extra cost, construction cost. Is there any estimate of
how m any years it takes to pay off that additional cost at the different levels?
Ms. Suzuki-Jones: You know that really varies by p roject, bu t yea h, I ca n’t really generalize on that.
It depends on the size, a nd type , and the cost of the project.
Mr. Mardfin: Pretty much less than ten years?
Ms. Suzuki-Jo nes: I would sa y so given the utility’s rates as they are right now. And then in terms
of water and se wer, on Oahu, we’ve seen a major increase in rates there as well. And I just think
the design ing these buildings to be smart buildings as we ll as re source and energy efficient is rea lly
just the right thing to do. It’s the right thing to do. It also will pay off. It’s something that – it’s not
every project in the State maybe can able to achieve LEED levels. However, there are other green
building programs that you could follow certifications and checklists in order to achieve different
green building levels. So it really varies. It’s something I can’t really generalize on, but yeah, the
life cycle costs could be well under ten years.
Mr. Starr: A bout a year ago, we had a gentleman from Oahu who w orks for DLNR come and
address the Comm ission. And think was about coas tal zone man agem ent program. An d he gave
us a talk. W e deal with a prime authority on shoreline issues and issue the SMA permits. So we
– that’s kind of our main direct responsibility. And he had told us that according to the State’s view,
the – what we – one of the things we couldn’t do was mandate energy efficiency as part of the SMA
program. And an argum ent was m ade that, well, sea level rise is tied to greenhouse gas emissions
and global warming. So it would seem a logical nexus of connectivity to say that anything built on
the shoreline should be energy efficient and reduced emissions to help reduce greenhouse gas and
sea level so th at was the nexus of co nnectivity, but we w ere told a t that time a year ago that the
State wasn’t – didn’t believe that that was a direct connectivity. Is the re – is it possible perhaps for
some kind of discussion over in Honolulu to be held on that because it seems if it’s now the State’s
policy to more than encourage this, it would make sense certainly a t least in the shoreline where
sea level rises, it’s gonna affect it.
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Ms. Suzuki-Jones: Yes, we have been talking to some people at DLNR, but maybe not that
particular individual. And so we ’d be glad to do that. I think it’s OC CA we re the people. Oh, okay.
Mr. Yoshida: I think it was Doug Tom.
Ms. Suzuki-Jones: Oh, I know Doug.
Mr. Starr: Okay. Jennifer, do you have anything to add? Or is the re anyo ne else out there w ho’s
actually building LEED stuff? W hy d on’t you give us a couple of words? And do you take–? Grab
a microphone. You’re actually in the field.
Ms. Jennifer Stites: Well, I just wanted to come in support of Gail coming and talking about this
‘cause I think it’s important. And one thing I do wanna note is that I think for LEED if it’s not
something that’s done from the start, it can be very difficult. So I think when you’re looking at
projects, you need to consider how far along this p roject is. A nd I think if we can start to create
systems that ince ntive this fro m the very getgo, it’ll be a lot ea sier and m ore cost effective for
developers to be doing. But I’m happy to answer any questions anyone has locally here on Maui
or at least try.
Mr. Mardfin: How mu ch work is being done with single family dwellings?
Ms. Stites: Sure. LEE D fo r Homes w as just launched at the beginning for this year. So it’s a
relatively new rating system. Right now what’s going on is really just trying to build a consensus
of how that rating system works. And it’s based quite heavily on Energy Star for homes. So Energy
Star is sort of the first piece, and then LEED builds on that to incorporate beyond energy. So
looking at water use, indoor air quality that Gail spoke about to make it more holistic. Dowling
Company is working on some of those projects. There are some single family homes as well up
in Wailuku Heights. The re is actually a certified home. Talk a bout getting affordable housing built
as well–multi family and single family. So it’s definitely in the works. I think we’re gonna start
seeing a lot m ore of it. And it’s going to make it a lot easier to LEED on a residential scale because
using LEED for new construction can be tough ‘cause it’s not really the right system.
Unidentified Speaker: (Inaudible)
Ms. Stites: Y eah, act as . . . (ina udible) . . .
Mr. Mardfin: I know back in the ‘70s, the re was the Alternative Energy House was built on the UH
Manoa Camp us. They were way ahea d of their time doing stuff with energy, an d w ater, and all
sorts of other things. It was a great building.
Ms. Stites: It’s still there, hanging in there.
Mr. Hedani: I had a que stion for Janice, actually. You know from a comm unity standpoint, are the re
guidelines that lead to establish for community planning?
Ms. Suzuki-Jones: There’s a LEED for Neighborhood Development Program that’s in the pilot stage
right now. And ACTIS who we just talked about has a LEED for Neighborhood Development. And
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I think they were those other three that I had mentioned that are still in the pilot stage. And I’m not
sure when they’re gonna be launching that. Have you heard, Jennifer? Yeah.
Mr. Starr: Ka hului Tow n C enter is o ne of the pilot pro jects for LEE D M D o n a nationwide level.
Ms. Stites: And I think Olowalu Town maybe is one.
Mr. Hedani: The only other thing I wanted to m ention wa s that there’s a g roup on M aui that’s
working on the LE ED diam ond certification , which is the developme nt of none of the abo ve w here
you just h ave trees and grass.
Mr. Starr: It’s like the post ca rbon level. Well, thank you. This was a wonderful presentation. And
I just wanna thank you for doing this work on the State level and bringing us into the future
gracefully. Thank you.
Ms. Suzuki-Jones: Thank you , all.
Mr. Starr: Okay, and we’ll take a ten-minute recess, and go back to the business at hand.
(A re cess w as taken at 1:51 p.m . and the m eeting reconven ed at 2:02 p.m .)
Mr. Starr: . . . to order. This is October 14 th 2008. We’re continuing the Maui Planning Commission
meeting. We’re going back to Item B-2, Pine State Limited requesting a land use district bound ary
am endm ent from ag to urban for Ke Kani Kai in M akena.
2.

PINE STATE LIMITED requesting a State Lan d Use D istrict Bou nda ry
Amendment from Agricultural to Urban for Ke Kani Kai, a proposed 2-lot
subdivision and associated infrastructure improvements at Lot 3 Makena,
Ke oneoio Road, TMK: 2-1-005: 117, Makena, Island of Maui. (DBA 2007/0008)
(P. F asi)

Mr. Starr: A nd w e were on discussion. We just had a presentation by the applicant. And now it’s
time for C om missioners to ask whateve r questions, and then w e’ll deal with ac tion on it.
Comm issioner Mardfin?
Mr. Mardfin: Just as we were adjourning for lunch, Lance Collins was suggesting that his client had
not been adequately notified. I was wondering if there was any discussion on that, and whether
that had been resolved.
Mr. Starr: Mr. Fasi?
Mr. Fasi: During lunch break, Planner Joe Prutch went online, and w ent online to the Maui County
real property assessment website which is where Mr. Kaufman got his mailing list. And as of
yesterday, it was just updated 10/13/2008. And now it shows Linda McDonald on the ow nership
list. So I just wanted to get that into th e record. Prior to the update, I believe Linda McDonald was
not on the ow nership list.
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Mr. Mardfin: So does that imply that she was not notified or she was notified?
Mr. Fasi: It would imply that the – Linda McDonald herself not b eing on the C ounty real property
assessment list, which is what is the normal procedure for all our applicants and the data base
which is normally used was not on there. However, Michael McDonald was. Now as of the update
yes terday, n ow she’s o n it, an d M icha el M cDonald’s no t.
Mr. Starr: So is Michael McDonald related to said Linda McDonald?
Mr. Fasi: I believe they’re husband and w ife or formally husband and wife. I’m not certain which
of the two they are.
Mr. Starr: I just wanna ask counsel if this is something we should be concerned with.
Mr. Giroux: Chair, let me just flip to the section about notice regarding district boundaries. My
experience with this in the past is there usually is a good faith effort analysis to be given to this type
of situation. And under 19.68.020, Section 9, it talks about looking at the real property tax as being
basica lly your key to finding who you’re supposed to be noticing. It says, “The applicant may re ly
on any ownership list containing names and addresses as provide d by any hom eow ners
association.” Let me go up a little bit. Let’s see. Let me just read the whole section so there’s no
confusion. It says:
A list compiled within the 30-day period preceding the acceptance of the completed
application by th e Planning D epartm ent of the nam es of all those on record as
owners and lessees of real property lo cated within 500 feet of the real property
which is the subject of the applica tion. Their tax map key nu mbers and their
addresses as this information is recorded in the State conveyance tax affidavits, real
property assessment lists, and addresses located at the Real Property Division of
the Coun ty.
And then it goe s on to talk a bout properties that have been condom inium ized .
Mr. Starr: Dr. Iaco netti?
Mr. Iaconetti: Is it possible to find out who was paying the taxes on that property?
Mr. Giro ux: Y ou’re gonna have to ask the staff or the applica nt.
Mr. Iaconetti: You said the list is com piled from the people who are paying the real property tax.
Mr. Giroux: Yes, as recorded in the State conveyance tax affidavits, real property assessment list
and addresses loc ated at the Re al Property T ax D ivision of the Co unty.
Mr. Iaconetti: So who was paying the taxes?
Mr. Fasi: I would assume that it was the person on the list. I wouldn’t know.
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Mr. Iaconetti: I don’t need an assumption. I’d like to know who is paying the taxes.
Mr. Starr: Is it so mething we have a mechanism to find out, Mr. Fasi?
Mr. Fasi: Dr. Iaconetti, pardon, but I don’t see the relevance of who’s paying the taxes versus–
Mr. Iaconetti: Relevant as to who was notified.
Mr. Fasi: The person that’s on the list was notified–Michael J. McDonald.
Mr. Iaconetti: But acco rding to our legal co unsel, the list is made up on individuals who are paying
taxe s.
Mr. Fasi: And the list comes from the Maui County Real Property Assessment Division which is the
Tax Office. So I would assu me that it is M icha el M cDonald that is paying the taxes since he’s on
the tax a sse ssm ent list.
Mr. Starr: I know we had a question about whether it’s possible to find out who has been paying –
actually paying the taxes. Is that something that a phone call could find out for us? Co uld you try,
if you can?
Mr. Fasi: Certainly.
Mr. Starr: Thank you. Commissioner Hiranaga?
Mr. Hiranaga: My understanding is the list of – or the addresses on this real property ta x list is
determined or provided to the County a s to w here the real property assessment or real property tax
bill should be sent. It does provide a basis to d etermine wh o own s the property. If you wanted an
accurate list of w ho ow ns the property, you w ould have to request either a title searc h on every
sing le parcel in the 500-foot radius, and that list would only be good on the date it was generated
because title changes could occur the following day. So I think what I’m hearing is that this is a
reasonable source to identify the people wh o probably are living in the 500-foot radius, but it’s not
meant to be the most accurate list availab le because there a re land transactions o ccurring every
day. So I don’t why w e’re belaboring this po int. If it says to use the real property tax list, they used
the real property tax list. We ’ve met that burden. I mean, we don’t need to determine if that person
wh o’s interve ning received the notification. If it was sent to the people on that list, we’ve met the
burden of notification.
Mr. Starr: Co mmissioner He dani?
Mr. He dani: Yeah, I jus t wanted to reiterate wh at Com missioner Hira naga is saying. If what Corp.
Counsel is saying is that that’s the list that you use, then the notification requirements have been
met whether husband and wife speak to each other or not.
Mr. Starr: James, do you agree with that reasonable attempt has been made to deliver to the proper
party?
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Mr. Giroux: Yeah, you know, I don’t thin k it’s C orp. Counsel’s call. Usually in this situation we look
at the statute. And the statute usually goes back to the Planning Director to make that evaluation
because he does an eva luation of co mpleteness of the applica tion. And I have to assu me at this
time because I’m not of the Department’s workings that they did an evaluation of the application,
and they saw fit that the proper notice was followed.
Mr. Starr: Mr. Yoshida?
Mr. Yoshida: Yeah, to the best of our ability, we feel that the applicant has met the notification
requirement and in addition, they did publish the notice once a week for three consecutive weeks
as also required by Chapter 19.68.
Mr. Starr: Commissioner Mardfin?
Mr. Mardfin: Let me try to get to this nut in a slightly different route. Lance C ollins’ client must’ve
hea rd about this. O therwise, she wo uldn’t ha ve contacted Lance C ollins. Whether or not there
were X nu mb er of days in there is one thing. Does anybody know how long ago she received – she
found out about it?
Mr. Starr: They filed an intervention on a certain date. They must’ve known about it by then.
Comm issioner Hiranaga?
Mr. Hiranaga: I’m a little confused as to why we’re discussing notification because I believe the
intervention request was denied. Now aren’t we supposed to be talking about the merits of the
application?
Mr. Starr: My understanding is that there was a concern mentioned by the lawyer for the applicant
to one of the Comm issioners that time – that their client w asn’t no tified o f the applica tion in a tim ely
ma nne r. So for whatever that is, that’s why we’re discussing it. We’ve heard from the Department
that they feel that the notice requirements have been properly met. I’m satisfied. I don’t know if
other Comm issioners have any more issues, but– Okay. Yeah, Joe, go ahead.
Mr. Prutch: If I might add, I m ean, Paul’s not here right now , and I have the Iwa Ike next, which is
very similar to this one, and I also wanted to note, too, that the applicant did go out, I don’t know
how far, but he did go out quite a distance beyon d the 500-foot, not required to, but he did just to
try to g et m ore notice o ut there, just to mention that.
Mr. Starr: Okay. I’d like to try to move it along. I do have a question, which is how – I don’t really
understand wh y the re is no requirement for an SMA on this. Th ere will be septic systems in
proximity to the shoreline, and runoff, and so on. I’m trying to understand for an SMA has been
dropped.
Mr. Yoshida: I believe there are some associated improvements. There may be a requirement for
an SMA but the evaluation of the improve ments m ay b e less than $125,000, so it co uld turn into
an SM A m inor permit.
Mr. Starr: You me an it’s because of the value? It seems like this is a ma ny, many million-dollar
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project. I don’t get the value of $125,000. Is that only the value of the paperwork?
Mr. Yoshida: If the evaluation of the construction of the improvements to service the lots for the
subdivision is less than $125,000 that is the criteria, one of the criteria for the issuance of the minor
permit.
Mr. Starr: Co mmissioner He dani?
Mr. Hedani: I think the location of the property is also mauka of the highway closest to the shore.
Mr. Starr: Is the property inside the SMA boundary?
Mr. Yoshida: Yes, I believe as reflected on page two, it is within the SMA. Well, it is mauka of the
highway, but again, the minimum distance for the SMA is 300 feet from the shoreline. And based
on our maps, SMA m aps, we’ve determined that the property is located in the special management
area.
Mr. Starr: Commissioner Mardfin?
Mr. Ma rdfin: M y reading of that when I was looking it over was that they’re saying at this point
they’re not coming in for building. All they’re trying to do is subdividing into two. And so they put
a valu e on it of $17,500 I think it w as because they’re not talking about building, and they’re not
talking about the value of the property. They’re talking about subdivision – since the subdivision
into two has a small value, they qualified for SMA, not exempt, but SMA minor. And SMA minors
don’t require EAs and that sort of thing.
Mr. Starr: So when they go to build, does that then create an SMA obligation?
Mr. Yoshida: I guess when the – if the subdivision is com pleted and the lots are conveyed to third
party owners, the third party owners would come in for SMA assessments for construction of
houses on their lots. When basically on page three under Land Use Permits, we have listed a
special managem ent area m inor permit.
Mr. Starr: Then won’t they be a single family house on a single lot, and at that point they’ll be
exempt from the SM A? It see ms like this is a way to find a loophole out of doing an SMA by saying
that the value of the subdivision is below a certain value, getting a subdivision, and then getting an
SMA exemption because this is a residential on a single lot. Am I correct in that, Mr. Yoshida?
Mr. Yoshida: Well, I believe at this point, the applicant is just providing improved lots with various
utilities.
Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: Just looking at the staff report, curbs, gutters, and sidewalks are being deferred or
waived. So the only improvem ent I can see is one 5/8-inch water lateral and maybe the drainage
. . . (inaudible) . . ., so there really aren’t any improvements gonn a be requ ired ‘cause it appe ars
fire protection is adequate, water service is adequate. They’re gonna put the lateral in for the
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waterline. And the applicant can correct me, but other than that, that’s w hy th ey’re saying it’s only
about $18,000 worth of improvements. And it’s below the $125,000 threshold for a major SMA
permit, so it’s not really a loophole. It still goes through a review, but it’s an administrative review
by the Department. It doesn’t come under the jurisdiction of the Planning Commission. Am I
correct or–?
Unidentified Speaker: You’re correct, yes.
Mr. Prutch: And just to note as well, if it goes to an SMA m inor, we, as the Planning Department can
still condition – place conditions on that SM A m inor.
Mr. Starr: M r. Fasi, did you get an an swer? W ere you a ble to g et an answer to Dr. Iaconetti’s
question?
Mr. Fasi: Yes, I did. As of today, Michael J. McDonald and Linda M. McDonald are both as listed
property owners. At the time that Mr. Kaufm an pulled his list, apparently, Linda McDonald was not
on it. And as I would like to point out again, this list was just upda ted yesterday.
Mr. Starr: Thank you m aking the effort.
Hiranaga?

Okay, Mem bers, more questions?

Commissioner

Mr. Hiranaga: The applicant says in its drainage plan it will collect all additional surface runoff
created by the development for a 50-year, one-hour storm. And a lot of public testimony was
concerned about water quality across the street. So I’m wondering if the applicant would be
agreeable to ca pturing the existing as we ll as the additiona l runoff created by h is project for his
parcel.
Mr. Staff: Yeah, Mr. Kaufman, please.
Mr. Kaufman: Y es, tho se com me nts w ere taken on b oard from the last m eeting. And the engineer
suggested the plan– Excuse me. The engineer suggested the plan to accomm odate that request
to retain the runoff and a retention basin o n the property.
Mr. Hira naga: Existing and additiona l?
Mr. Kaufman: Yes.
Mr. Starr: So, Mr. Fasi, it sounds like the applicant would be amenable to a condition that all the
runoff – all runoff generated from the site pre-development as well as increased from the developer
will be retained onsite.
Mr. Fasi: So noted.
Mr. Starr: Thank you. Members? If there’s no more– Go ahead, Commissioner Hiranaga.
Mr. Hiranaga: You mentioned an ohana would be allowable on the subdivided lots. You have a size
limitation on that because I believe under the R -3 zoning, you could probably build a nother full-
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sized house.
Mr. Kaufman: Oh, no, I wasn’t thinking that at all. I was under the impression it would be 500
square feet maxim um , at the outside, 700. M y un derstanding on the rural– I did not build an
ohana. I’m not keen on ohanas, but my neighbor built on our rural zoning. And he was restricted
to 700 square feet. And his property w as just u nder an acre in size. So I’m presuming that an
ohana would be 500 to 700 square feet maximum–whatever the code is. Mr. Fasi may know.
Mr. Fasi: Yeah, that’s correct. (Inaudible) . . . for R-3.
Mr. Hira naga: But for a rural, half-a cre it’s 7, right?
Mr. Fasi: For a rural half-acre, it is 7 , correct.
Mr. Kaufm an: But we’re happy to abide by th e R -3 requirem ent to the 500 square feet.
Mr. Hiranaga: I would be agreeable to 700.
Mr. Kaufm an: All right.
Mr. Hiranaga: So it’s 700 square foot limitation on the–
Mr. Fasi: Sure, so noted.
Mr. Starr: Members, anything else? Comm issioner Mardfin?
Mr. Mardfin: Exhibit 4 is a letter from OHA. And basically they say they cannot approve this project
because proper CIA was – cultural impact assessment was not done . There’s so me notice s in he re
that – that was in a January 5 th 2008 letter. I understand subsequent to that, and we saw it in the
EA that some stuff was done, and we have a July 10, 2008 letter from DLNR that we accepted the
archaeological assessme nt subm itted by Xam ane k but there’s nothing n ew from OHA. Does
anybody know whether OHA even though D LNR is the accepting authority, does anybo dy know if
OHA is now okay with the project?
Mr. Starr: Pa ul?
Mr. Fasi: I’m gonna defer that to the applican t?
Mr. Kaufm an: Yes, the CIA was completed. It’s in the – the Maui Planning Comm ission has a copy
of it and it was forwa rded it immediately to OHA and all the cc’s that appear on his address. And
we never heard a response from them eve r. And I think on the July 1 st 2008 letter to Mr. Prutch
here, the SHPD acknowledges that the CIA was recommended and was undertaken. So at this
point, we submitted it, asked for review or comment, and have never heard back from any – not
even the loca l OHA, any of the representatives on the OHA letter that were cc’d. Everyone
received a copy of the CIA, and we’ve received no negative feedback or feedback at all on the CIA.
So I presumed it was accepted as written.
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Mr. Starr: Okay. Comm issioner Hiranaga?
Mr. Hiranaga: Since we haven’t received a response from OHA , and this will be a recommendation
to Co uncil, I’d suggest the Planning Department do a follow up letter to OHA to see if they have a
comments regarding the CIA so that it could be available for Council’s review.
Mr. Starr: Okay, Mr. Fasi, go t that?
Mr. Fasi: Could I bring it to the Co mmission’s a ttention, Exhibit 4 of the De partment’s repo rt whe re
it–
Mr. Starr: What does it say?
Mr. Fasi: Is this addressing your concern regarding cultural impact assessment?
Mr. Mardfin: Right, the January 25 th letter.
Mr. Fasi: Yes.
Mr. Mardfin: Yeah. And they said this is not acceptable. The CIA wasn’t done and we reject the
project until it is done. Then it seems that it – sometime around April I think it was done. W e saw
it in the EA and it was – Mr. Kau fman says it wa s sent out again to O HA , but the y haven’t heard
back. We do know that DLNR got it because in Exhibit 10, they say they got it and they accepted
it. But them accepting it and OHA accepting it are two– I mean, leg ally, D LNR accepts it, but
whether OH A is satisfied with it or not, we’re only presuming because they haven’t responded. And
what – was just asked is that you contact OHA to make sure that they are okay with it before it goes
to Council.
Mr. Fasi: I be lieve this issue cam e up on a previous project before OHA not responding and DLNR
did respond. And I believe that we w alke d awa y with a decision that the archaeo logists which are
“scientific” in the ir analysis versus so cial, cultural aspects of the OH A review , and I believe this
Board relied on the DL NR recom mendation ove r the OH A because of that fact.
Mr. Mardfin: Not to be argumentative, that may be, but I think OHA raises some very serious
concerns, and I’m not prepared to – not hearing from them – I think if they had serious complaints,
they might’ve responded. Not hearing them is fine, but I think that we ought to check with them to
see if their con cerns have been allayed by the architectural rep ort ‘cau se they do raise some
serious issues.
Mr. Fasi: So noted.
Mr. Mardfin: If it weren’t – if they hadn’t done the thing and had the archaeological assessment
accepted by DLNR, I wouldn’t support this at all, but I’m willing to assume–
Mr. Fasi: The Department has no problem doing the follow up.
Mr. Starr: Okay. In other words, you will send a follow up letter, and the results of that will go with
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our recommenda tion, whatever that is.
Mr. Fasi: You wa nna condition that as a third condition here that–
Mr. Starr: I don’t think it needs–
Mr. Fasi: Follow it up a s a request? Or you just w ant me to put–
Mr. Starr: Ye ah, just d o it.
Mr. Fasi: Okay.
Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: Some of the testifiers during the public hearing mentioned about the lack of parking.
And according to the staff report, due to the creation of the road-wid ening lot, the re w ill be eight to
ten parking stalls available to the public. Is that correct?
Mr. Kaufm an: That’s correct, yes.
Mr. Hira naga: And I guess th at would be on C ounty land, right?
Mr. Kaufman: Yes.
Mr. Hiranaga: So you’re gonna mark those or how will people know that the parking is there?
Mr. Kaufman: Our plan was to do exactly what we did at the subdivision which is just leave it as the
Public Works requested which is graded and people park there. They’re parking there right now.
Mr. Hiranaga: Graded and graveled or just graded?
Mr. Kaufman: It’s graded and graveled, yes. So they’re currently – people are currently parking
there right now. And while I would point out that eight to ten parking stalls m ay n ot sound like a lot,
that’s about 15% of the current parking at the second parking lot at Big Beach. So it adds
sign ificant to the parking down there.
Mr. Starr: Would you be amenable to a condition regarding light pollution toward the shoreline that
it be – I’m gonna look to the Department for help with wording, but that it be constrained in the
severest sense. In fact, it sho uld be virtua lly nil.
Mr. Fasi: There’s a State law that regard – in light pollution. And that law was en acted specific–
Mr. Starr: . . . the Makena-Keoneoio Road? Is that acceptable to you, Mr. Kaufman?
Mr. Kaufman: I’m amenable to that. Actually if you look in the – I’m looking for it now in the EA.
We address this issue.
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Mr. Starr: The EA is not valid.
Mr. Kaufman: Okay, but I was just looking for the language that we put in the EA that might be
helpful.
Mr. Starr: I’d like no light to cross the road. Comm issioner Mardfin?
Mr. Mardfin: Different issue. Exhibit 2 is a letter from the Department of Public W orks. And they
raise a number of issues. In the reply to Exhibit 2, there is a reply to that by Mr. Kaufman. And the
letter following that wh ich d oesn’t have a separate designation is a rejoinder from the Department
of Public Works. And they say in response to Mr. Kaufman’s letter, “Ke Kani Kai’s response to Item
No. 2 speaks to complying with providing the road-widening lot, but does not speak towards
providing the improvem ents per County standards as described in the Department’s comments. The
response to Item No. 11 indicates compliance with Maui County Code which covers the remaining
section.” So maybe it’s dealt with, but–
Mr. Kaufm an: I view ed that. Sorry. I viewe d that. The reason we didn’t respond to that because
it seemed like they were answering their own question in the letter. It seemed like – in other words,
the wa y I rec eived that lette r is saying you didn’t address it in Point 2, but you addressed it in Point
11. And so, I’m in co ncurrence w ith what they’ve asked for.
Mr. Mardfin: So you will be providing improvements per County standards?
Mr. Kaufman: Yes, yes.
Mr. Mardfin: What’s the cost of that, roughly? Any idea?
Mr. Kaufman: It’s whatever County standards are being placed upon the subdivision right now.
They would’ve been the curbs, gutters, etc., which are being exempted from the project. So–
Mr. M ardfin: S o it wouldn’t push you over the $125 ,000 threshold for SM A m inor?
Mr. Kaufman: No.
Mr. Starr: Okay, Mem bers? I have a last one. I have a concern about septic systems in this area.
This is a place w here the nearshore waters are already being impacted by relea se from septic
systems when all of the substrate, it’s lava, it’s very porous. I’m wo ndering w hat you ’re willing to
do to make sure that we don’t have increasing pollution from the septic system into the nea rshore
wa ters.
Mr. Kaufm an: Actually, I share you r concern with that given the fact tha t Big Beach is a ctually
downstream from largely the big golf co urse right now . It’s actually pretty amazing that there’s been
less inundation in that area than one w ould expe ct. Two issu es that we have looked at which is
looking at the m ost efficient septic system wh ether they b e above g round, sand-type filters, or
below ground. And the other issue to look down the road in term s of tying into the Ma kena Resort
system should it eve r becom e available as a possibility. But it is ou r intent to insure that – and so
far on our subdivision w e’ve seen no leaching, no problems at all. So I think p roperly installed and
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maintained, they could work very efficiently there.
Mr. Starr: So you’re saying you’re not willing to do anything as far as a condition to–
Mr. Kaufman: No, I’m willing to listen to a condition you may have. I mean, the systems that are
availa ble out there – I mean, there’s a variety of systems. If you’ve got one that you prefer that
you ’d like to have us restricted to, we’d certainly entertain tha t.
Mr. Starr: Anyone help me with this? Bruce?
Mr. Kaufm an: I mean, to my knowledge, Chairman, sorry, I think co mmercially available, there’s
basica lly about two types. There’s the one that’s in the ground, and then there’s the vertical sand
filter that sits above the ground as well. In my researching this four years ago before we installed
ours and working w ith Arakaki Associates in d esigning it, I couldn’t ascertain that one was any more
efficient than the other one, but again, I’m willing to look at whatever it takes. I mean, I’m a guy who
bleeds green. I’m a environmentalist, so I’m looking at whatever it takes to make stuff happen.
Mr. Starr: Does the Department have any recommenda tions on this?
Mr. Fasi: Well, I know that the septic system has to be designed by a certified engineer, and it has
to pass the State Department of Health requirements in order for them to get a sign-off on a building
permit.
Mr. Starr: I wish I had an answer to this. I don’t. Okay, Members? Comm issioner U`u?
Mr. U`u: Question–I know you going in for the – subdivide the properties, but at what point were you
thinking of actually building the dwellings?
Mr. Kaufman: Well, if my experience plays out this time what I experienced last time, the subdivision
process took about three, three and a half years. And I think I received final subdivision in 1999,
and finally occupied my home in 2004. So I see we’re talking three to five years minim um from this
date forward before anyone could occupy a residence there down there at all, and that’s ag ain
subject to water. If there’s no water, we could be talking 20-30 years. I mean, this is really like I
said before sort of a pre-emptive strike to establish something there, but water is certainly going
to be an issue. But if all – if everything lined up and they found water tomo rrow, I think you’re
looking at a minim um three, if no t, exp ected five years from today b efore yo u build a home.
Mr. Starr: Dr. Iaco netti?
Mr. Iaconetti: Mr. Kaufman, I commend you to the five items that you listed in your letter of October
2 that all lots shall be a minim um of one-half acre . And I think th at’s g reat. If som ething horrible
should happen and yo u no longer are able to m aintain ow nership of this p roperty, I realize you have
this in perpetuity, these five items, but I wonder how difficult it would be for a new owner to increase
the occupation of that space from one-half acre lots to 10,000 square feet. This wouldn’t be the first
time something like this happened where somebody g ets an okay to build something, and then
decides he doesn’t want to, and he sells it to somebody else who has other ideas about how to use
the property.
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Mr. Kaufm an: Dr. Ia conetti, I would say tha t I want from this b ody tha t ironclad insurance that no
one could ever do that.
Mr. Iaconetti: That was the question–how difficult would it be to change it even though it was in the
perpetuity? Is it po ssib le to c hange it?
Mr. Starr: We’re just making our recommendation here. My understanding, by th e w ay, is that this
is ow ned by a corporate entity in Ch ina. This is not owned by the gentleman standing before us.
He is just their agent. So I don’t really understand wh at his co mmitme nts might mean, but I would
like to ask C layton w hat would happen if there’s a condition fo r .5-acre and there’s a d ecision to
change that later.
Mr. Yoshida: I guess there could be a condition of the boundary classification that could be
registered in the form of a unilateral agreement. And if they wanted to change that, then they would
have to go through the process of amending the condition for the boundary amendment and having
a new lateral agreement put in place.
Mr. Starr: Okay. Comm issioner Hiranaga?
Mr. Hiranaga: In laymen terms, Clayton, you’re saying that a future o wn er need s to co me before
the Planning Comm ission whoever is at that time s eated there to get them to remove the condition.
And then they would have to go the Council and have the Council amend the ordinance.
Mr. Yoshida: Yes, because the condition would run with the land.
Mr. Starr: O kay, Memb ers, let’s deal w ith it one way or another.
recommendation from staff? Comm issioner Mardfin?

Are we ready for the

Mr. Mardfin: I just wanna do one quick one. Because there was a lot of testimony about water
being used to feed lawns while people don’t get to drink in Wailuku, and I understand you can’t
even get water at this p oint, can you give us any assurances that yo u don’t plan to make this huge
orchard down there?
Mr. Kaufman: Yes, I’ll tell you right now that I have a sprinkler system. That it runs three days a
week period out of seven . But contrary to w hat was sa id before, there is a zone right there in
Makena wh ere these properties happen to be located wh ere we receive alm ost every da y at 4
o’clock in the afternoon. As a matter of fact, it rained an hour and a half last night in Makena. And
so it’s a very unusual strip. If you go up towards the parking lot at Big Beach, it’s dry as a bone.
So there’s a little spot right there that com es off of Ulupalaku a and it rains in there. So the need
for water is not high. But our commitment– I’ll tell you my interest in doing this project is very
sim ple in that I think we can also establish green sustainable homes down there, and showcase
how you can xeriscaping, how you can use minimal water. My house right now runs off the sun,
and it’s got solar pv, etc. And I wanna create a situation where I have a minimal impact there. And
I’m happy to com mit to tha t. And that’s th e spirit an d desire that we’re moving into this process
with. You kno w, I do agre e there’s issues with water. There are two water meters. There is a
water meter on each parcel down there, but there’s not enough water for what we plan on doing
right now.
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Mr. Starr: Okay, Mr. Fasi, you have a recommendation?
Mr. Fasi: I wanted to just say a few words on Dr. Iaconetti’s comments regarding how permits are.
The De partment’s rea l – very co mfortable with the applicant restricting himself to these covenants.
And these covenants to him and restrictions on his property would be attached to a deed w hich is
– would be held, I believe, in title to the property, so it would be a legal, binding document beyond
this bod y or the Council, but in actual legal document restricting these conditions and tied to the
deed. So wh en you do a title search on the property, the se restriction s would co me up.
Mr. Iaconetti: Thank you.
Mr. Fasi; I’ll get into th e recommendation. Thank you, M r. Ch air.
Mr. Starr: W hy d on’t you wa it? Le t him get through them and then you ’ll have the next q uestion.
Yeah, go ahead, Com missioner He dani?
Mr. Hedani: Paul, the question that I had was CC&Rs that are tied to the land are enforceable
basica lly by only whoever is willing to enforce the CC&Rs. Is that something that the County be
made a party to in terms of enforcem ent? O r is it something that the ow ner of the property w ould
be – it would be up to the Pine State Limited to enforce the covenants?
Mr. Fasi: Well, to the best of knowledge, I believe that not only would he would be tied to these
restrictions in the deed, but also these conditions will be put as recommendations to the district
bou nda ry am endm ent that you are making recom mendations to. And so in that case, the DBA
would tie it as well. That’s the best answer I can give you right now.
Mr. Hedani: Okay, so I guess from the standpoint of enforcement, if there was a violation of those
terms, it would be enforceable by the C ounty?
Mr. Fasi: Yes, I would believe so. I believe that is correct.
Mr. Starr: Okay, move along to the recommendation.
Mr. Fasi: The Maui Planning Department recommends that the Maui Planning Comm ission
recommend approval to the Maui County C oun cil of the land use district bou nda ry amendment from
ag to urban. In consideration of the foregoing, the Planning Department recommends that the Maui
Planning Comm ission adopt the Planning Departm ent’s re port and recommendation prepared for
the October 14th 2008 meeting as its findings of fact, conclusions of law, and decision and orde r,
and authorize the Director of Planning to transmit said written decision and order to the Maui
County Council on behalf of the Planning Commission.
Mr. Starr: An d then you attach the list of–
Mr. Fasi: And attach as further recommenda tions, the self-imposed restrictions by the applicant of
which there are five in his October 2 nd 2008 letter, and the three additional conditions imposed by
this b ody on the DB A.
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Mr. Starr: M em bers, is the re any d esire to try to g et m ore teeth into those, or there is a d esire to
make a motion on this thing? Som e enthusiasm. Someone please ma ke a motion for, or against,
or to defer. Pick one. Comm issioner Mardfin?
Mr. Mardfin: I move that we accept the recommendations of the Planning Department and further
our recom mendations to the Co unty Council to ap prove th is project w ith this boundary amendment
with all the conditions that we’ve . . . (inaudible) . . .
Mr. Starr: Okay, is there a second?
Mr. U`u: Second.
Mr. Starr: Okay, motion by Comm issioner Mardfin. I heard – second by Commissioner U`u.
Fighting over it over there. And the motion is–?
Mr. Yoshida: To recom mend approval su bject to th e condition s as defined by th e staff planner.
Mr. Starr: Okay. Corp. Counsel would like to hear the conditions again. And I’m really confused
about what exactly these things are by self-imposed. It sou nds like some kind of penance. It
doesn’t sound like something that anyone is actually gonna see is performed. But why don’t you
read them?
Mr. Fasi: Based on the app licant’s O ctober 2 nd 2008 letter, the conditions that the Planning
De partment agrees with an d acce pts as restriction s on this lot:
1.
2.
3.
4.
5.
6.
7.
8.

All lots sh all be a minium of one-ha lf acre or greater;
No future subdivision shall be permitted;
No condominiumizing;
Setbacks to match that required of rural zoning;
Building heights to be limited to 30 feet above natural or finished grade, whichever
is lower;
Tha t all runoff, pre an d po st develop me nt, to be mitigated by the o wner;
A maximum of 700 square feet on the ohana or accessory dwelling;
That no light pollution, that no light be directed towards the makai side of the
property towards the ocean.

Mr. Starr: That no light be emitted from the property which can be seen on the ocean side of
Makena–
Mr. Fasi: Keoneoio Road?
Mr. Starr: Yeah.
Mr. Fasi: That no light be emitted or directed towards–
Mr. Starr: No, that can be seen–
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Mr. Fasi: That can be seen towards–
Mr. Starr: That can be seen from the ocean side of–
Mr. Fasi: Okay. “That no light be emitted that can be seen from the ocean side of Keoneoio Ro ad.”
Mr. Starr: Okay. Thank you. Comm issioner Hiranaga?
Mr. Hiranaga: I believe that Condition 5 regarding the retention basin, you used the wo rd “m itigate .”
I think it should be “shall reta in all pre d eve lopment and post developm ent surface runoff.”
Mr. Fasi: “That all runoff, pre and post development, shall be–?”
Mr. Hiranaga: “Retained–“
Mr. Fasi: “Retained by the ow ner.”
Mr. Hira naga: “On site.”
Mr. Fasi: “It sh all be retained by the ow ner onsite.”
Mr. Starr: Yeah, thank you. Members, any other? Yeah, go ahead.
Mr. Giroux: Paul, I just need to clarify, I’m reading the letter and the letter is saying that the following
five conditions are gonna be either in an SM A or in a deed to the property at the State Land Bureau
of Conve yance. Now , what they’re voting on is to actually put these conditions in the State
bou nda ry am endm ent. Because when we’re writing up ordinances and stuff, we rely on these types
of documents to m ake sure we get the conditions right. And I just want the Members to be clear
that you’re putting this as conditions. You’re not waiting for these to be put in future entitlements.
And the other thing is looking at the comm unity plan on page 7 in your report regarding curbs,
gutters, sidewalks, I don’t see that being put in as a condition. Is that something that you–?
Mr. Fasi: The D epartm ent of Public W orks will make that as eithe r a requirem ent or not a
requirement based on their standards for that area. It would be unusual to put curbs, gutters, and
sidewalks in that particular location.
Mr. Giroux: Okay, Paul, I was involved heavily in the last two projects on Kenolio Road and I had
to write exte nsive legal opinion s because of this issue. And it really worries me that the Planning
Department hasn’t nailed this do wn at this level here because all I’m seeing is another legal opinion
that James Giroux is gonna have to go write. Okay? And I’m really concerned about this because
those two legal opinions were very difficult to write. I mean, the research and the reasoning that
had to go in there to make sure that the County was doing something legal in the aspect of
development was very difficult. And I kn ew that those opinion s would be someday probably taken
out of context and used for a different purpose. And I really want the Planning Department to look
at this hard because what you’re looking at is basically a conflict within your Kihei Community Plan.
You have a community plan designation for residential, and yet you ha ve a context there that says
that the roads shall remain in a character of rural. And you know that Public Works, as soon as you
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go to subdivide is stuck with the County Code, Title 18, forcing as soon as you subdivide to create
curbs, gutters, and sidewalks. Now, when I had to deal with them in this context, they were very,
very opposed to my legal opinion. And w hat I wro te it was in the context of zoning. Now, it’s
com ing before us in the context of a State designation, State district boundary amendment. And
it bothers me. I mean, I’m just raising the issue for the Department because I’m afraid that the
applica nt’s g onna run into th is when he gets up to Council.
Mr. Starr: Can you recomme nd an action we can take, James?
Mr. Giro ux: W ell, what I’m te lling the D epartm ent is the y ne ed to loo k at this b ecause I–
Mr. Starr: W ell, give us an action we can take to deal with it.
Mr. Giro ux: It is not my place to tell Planning how to do their job. And it’s – and they need to be
advising accordingly as far as planning ability in wh at is it going to do to keep in conformance and
in alignm ent with the community plan.
Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: Yeah, I can see a concern when the property is zoned R-3 and the community plan
is urban. If someone we re to be injured on the roadside, they could file a complaint that if there had
been sidewalks, curbs, and gutters, this accident would not have happened. And so I can see that
can be some exp osure to the County when in fact these requirements are on the books and some
agency or department is waiving that requirem ent with no real solid basis for doing that.
Mr. Starr: Well, does someone want to add a condition? Do you want maintain the rural cha racter?
Do you want to force them to put sidewalks, curbs, and gutters? What do we want to do?
Mr. Fasi: Could the De partment make a suggestion that the applica nt jus t be held acco untable to
the final decisions that would be made by the Department of Public W orks whether to put them in
or not because it is – the Department relies on D epartm ent of Public Works to sometimes ma ke
those decisions because at Papaanui, the y didn’t require them in.
Mr. Giro ux: O kay, Paul, Public Works is actually a non-voting Member of this body. We should be
able to know what Public Works is thinking about this before they vote. Again, we are trying to
administra te a State law . And w hile d oing that, we m ay b e setting ourselves up to violate a County
ordinance. So we need to know what the Administration’s position is on this before we send up that
recom mendation to the C ounty C ouncil and put them into th is po sition.
Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: Can’t we just remain silent on the issue because all we’re doing is a State bou nda ry
am endm ent? We’re not granting fina l sub division approval. So there is a process that has to go
through. So we’re just not gonna make any representation to the applican t either way. Just be
silen t about it.
Mr. Starr: Can we just add some wording that will go up to the Counc il to ma ke sure that they have
a decision from Public Works and the – with the agreement of the applicant before it passes on to
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them for decision-making?
Mr. Giroux: Yes, and again, we did go over what the Council’s ability is. And if you wanna highlight
that as a concern, or request that that there be some determination before you go forward because
the representation that you’re gonna keep the character wh ile doing something legally that’s gonna
force character to change doesn’t put anybody in a good position to go forwa rd because this isn’t
gonna be caught until subdivision.
Mr. Starr: O kay, we got it. So, Pau l, as pa rt of the recommendation that a determination be made
by Public Works for the assent of the applicant as to what degree of improvements regarding–
Mr. Fasi: Prior to scheduling before the Co uncil?
Mr. Starr: Yeah, Mr. Yoshida?
Mr. Yoshida: Yeah, I guess, I don ’t have the exact langu age before me, but if we can use the similar
roadway standard language as we did for the Papaanui Subdivision which has – as James has sa id
kind of has to – the community plan says one thing and the roadway standards are something else.
Because the Comm ission – because for Papaanui, after the Council took the legislative action, then
the Co mmission saw the SM A.
Mr. Starr: Okay, so I think we ’ve dealt with that.
Mr. Prutch: If needed, that condition is in the Iwa Ike report. So it would be very similar to this one
as we ll.
Mr. Starr: Okay, Paul, you have th at?
Mr. Fasi: Yes, I do. We’d just request a determination–Department of Public W orks regarding their
side wa lk requirem ents. A determ ination be made prior to sch eduling before the Co uncil.
Mr. Starr: Ye s. Okay, Com missioner He dani?
Mr. Hedani: So in that particular case, Paul, if the applicant or if the Department goes to the Public
Works, and Public Works says that you should improve the roadway to County standards, that
would be the recommendation?
Mr. Fasi: That would be the recom mendation, correct.
Mr. Hedani: Okay, ‘cause I think in the case of the Makena Landing Subdivision, it was a road that
was in very close proximity to the ocean. It was very narrow at that particular point. And it had a
different character than the roadwa y tha t’s ad jace nt to this p articular property.
Mr. Starr: Okay, Members? Comm issioner U`u?
Mr. U`u: One last thing, one of the testifiers also made a statement that a lot of the work being done
was from out-of-State. I was wondering if we could put in a condition to sa y tha t a local signatory
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contractor build the potential houses onsite. Is that possible?
Mr. Kaufman: I built my house.
Mr. U`u: Oh, you built your own house? Are you building these next two houses?
Mr. Kaufman: (Inaudible)
Mr. U`u: So you did it all in-house?
Mr. Kaufman: Yeah, they were all Maui guys.
Mr. Starr: So the guys from H ong Kong w ill come and build their own houses?
Mr. Kaufman: N o, no, no. That – his business is located in Hong Kong. This guy lives part-time
on Maui and part-tim e in . . . (inau dible) . . .
Mr. U`u : So you ’ll be local?
Mr. Kaufman: Local, yeah. We didn’t bring anybody in. All local guys.
Mr. U`u: ‘Cause I seen a lot of building, and I know they weren’t local. I mean, local, you define
local as been here a year, or six months, or 15 years to 20 years? That’s my interpretation of loca l.
Mr. Kaufman: I used Clarence Tavares’ son – Sonny Vic’s son, Clarence to do the work. I used
Sonny’s other brother-in-law to do the grading w ork. So I use d all local.
Mr. U`u : So you wo uldn’t be opposed to putting loca l on that?
Mr. Kaufm an: No, I don’t kn ow anywhere else to go but loca l.
Mr. U`u: That’s good.
Mr. Kaufm an: Okay.
Mr. Starr: Okay, Members, we ready for a vote? Go ahead, Commissioner Hiranaga?
Mr. Hiranaga: Is that an additional condition that’s being placed on the motion or is that just
discussion?
Mr. Starr: I think that was a personal commitment–whatever that means.
Mr. U`u: Could we have it in writing?
Mr. Kaufman: I don’t ming putting it in writing. I’m not gon na h ire anybody that doesn’t live on Maui
that isn’t local.
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Mr. U`u: That’s good with me.
Mr. Kaufman: That’s fine.
Mr. Starr: Okay, Comm issioner Mardfin. Come on, let’s wrap it up.
Mr. Mardfin: I don’t wanna beat a dead horse, but I think putting a condition like that would probably
be illegal. I me an, you can ask h im to do it, but–
Mr. U`u: I can live with it. Can you? Kidding.
Mr. Starr: Okay, can we take a vote. Okay, we have a motion on the floo r. And the m otion is to
recommend approval of the recommendation with conditions. All those in favor, please raise your
hand. All those opposed. Clayton?
Mr. Yoshida: Let’s see, we have Co mmissioner Iaconetti an d the C hair voting no. W e have five in
favor. We have Comm issioner Guard and Com missioner Pawsat excused. So the motion passes.
It was moved by Mr. Mardfin, seconded by Mr. U’u, then,
VOTED:

To Recomm end Approval of the State Land Use District Boundary
Amend ment, with conditions.
(As sentin g - W . Mard fin, B . U’u , K. H iranaga, D. Do mingo, W . Hedani)
(Disse nting - W . Iacone tti, J. Starr)
(Excused - J. Pawsat, J. Guard)

Mr. Fasi: Just for clarification, Com missioner U`u’s request was a letter of request or a condition?
Mr. Starr: It was not a condition. It was a request that the applicant will write a letter that he intends
to.
Mr. Fasi: Okay, thank you.
Mr. Mardfin: And you’ll check with OHA.
Mr. Starr: Than k you. Moving right along w e’re going to the next item on the agenda, which is B-1.
The planner is Joe Prutch. We’re gonna follow the same process, but we’re gonna follow it a lot
faster.
Mr. Prutch: But if I may? The applicant’s out here for the next item–the
Ho olio H ouse.
Mr. Starr: Yeah.
Mr. Prutch: They have a family obligation and they’ve got to be leaving around 3 o’clock
suppos edly. So they’re not gonna be able to be here when their item’s up. Is there a chance we

Maui Planning Commission
Minutes - October 14, 2008
Page 81

APPRO VED 1/13/09

can get to them ? And they asked if the y can defer theirs until the next po ssib le meeting since
they’re gonna be able to here for their item. They’ve been here all day, but they’re not gonna be
able to here past 3 o’clock.
E.

UNFINISHED BUSINESS
1.

JAY WISTHOFF & KATH Y WISTHO FF requesting a State Land Use
Comm ission Sp ecial Use Perm it and a Co nditional Perm it in ord er to o perate
a tran sient vacation rental, Ho olio Ho use in the State A gricultu ral D istrict at
138 Aw aiku S treet, TM K: 4-7-009: 058, Launiupoko, Lahaina, Island of Maui.
(SUP2 20030003) (CP 20030003) (J. Dack) Public Hearing was conducted on
August 26,2008.

Dr. Iaconetti: So moved.
Mr. Starr: Wait a second. Do we have a second?
Mr. Prutch: But when is the next meeting, Clayton? Will they be able to get on the 28 th?
Mr. Starr: They’ll be informed when it’s able to fit in.
Mr. Yoshida: Yeah, we have p ublic hearings on the next–
Mr. Starr: So we have a motion by Dr. Iaconetti, se conded by C om missioner He dani.
Mr. Giroux: We should have a date certain because otherwise, they’re gonna run the risk of having
of go through the public notice requirements again.
Mr. Prutch: So the first week in November? What day is that?
Mr. Yoshida: The next meeting is on November 10 – I’m sorry, October 28 th. We have five public
hearing items scheduled.
Mr. Starr: So make it for the following one.
Mr. Yoshida: November 10th. We have four public hearings scheduled.
Mr. Starr: So November 10th.
Mr. Yoshida: Ye ah, the Monday before Ve teran’s Day.
Mr. Sta rr: Okay, is that all right w ith the maker and the second. Okay, so w hat is the motion,
Clayton?
Mr. Yoshida: That the Hoolio House application items be deferred ‘til the November 10 Maui
Planning Comm ission meeting.
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Mr. Starr: Okay, an y discussio n? All those in favor, please raise your hand. All opposed, please
raise yo ur hand.
Mr. Yoshida: Unanimous.
It was m oved by Mr. Iacone tti, secon ded b y Mr. Hed ani, then una nimo usly
VOTED:

To Defer the Ma tter to the November 10, 2008 Due to the Applicant Not
Be ing Ab le to Be Pre sent A fter 3 :00 p.m .
(Assenting - W. Iaconetti, W. Hedani, K. Hiranaga, B. U’u, W. Mardfin,
D. Do mingo, J. Starr)
(Excused - J. Pawsat, J. Guard)

Mr. Starr: Okay, tha nk you . Sorry about that, folks. Moving right along. Clayton, introduce the next
item. What we’re going to do once again is have a brief ove rview of the project, very brief overview,
and then we’re going to have a – we ’re gonna go – we’ll open for public testimony, then we’ll have
discussion on the C-1, the filing of intervention.
B.

PUBLIC HEARINGS
1.

MR. GR EG KA UF MAN of IW A IK E L LC requesting a State Land Use District
Bound ary Amendment from Agricultural to Urban for the Iwa Ike Subdivision,
a four (4) lot subdivision and related improvements at 6699 Makena Road,
TM K: 2-1-005: 11 8, Make na, Island of M aui. (D BA 200 7/0007)(J. Prutch)

Mr. Yoshida: Yes, tha nk you , Mr. Ch airm an. Very qu ickly, this is a request from Greg Kaufman of
Iwa Ike LLC for a State land use district boundary amendm ent from ag to urban for the Iwa Ike
Subdivision, a four-lot subdivision and related imp rovem ents at TMK: 2-1-005:118, Makena, Island
of Maui. Joe Prutch is the staff plan ner. Associated with that is a petition to intervene filed by
Lance C ollins attorney for L inda M cDonald on this re quest.
Mr. Prutch: Okay, I’ll be brief as this p roject is very similar to Paul’s project we just discussed. The
only difference from this o ne is this one is Parcel No. 118. This one is about 2.8 acres in size. And
this one is a subdivision for four lots somewhere between a half and .7 acres each. Same situation,
same State land use designation of ag, same Kihei-Makena C om munity Pla n for single fam ily and
zoning of R-3. The brief history that Paul went through is adequate for this project as well. Same
thing. So we ’re here for the D BA . Two changes from State ag to State urban for consisten cy w ith
the community plan and the zoning. It does already have preliminary subdivision approval. And
the only rea son, the only w ay to get final subdivision approval is to make consistency with the
designation so that it can m ove forwa rd with that. I think I’ll leave it at for now. We’ll get into mo re
analysis a little bit later after we get through the petition to intervene. Thank you.
Mr. Starr: Okay, tha nk you , Joe Prutch.
A)

Public Hearing
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The following testimony was received at the beginning of the meeting:
Ms. Angie Hoffman: Aloha, my name is Angie Hoffman. I’m testifying on agendas one and two.
I grew up in North Kihei and spent my childhood going to Makena State Park and recreating on
Oneloa, Big Beach. More recen tly I worked at the Ahihi-Kinau Natural Area R eserve as a naturalist.
So I spent a lot of tim e in this area an d I’ve seen a lot of developm ent over the years much mo re
than before.
I personally do not think this is an appropriate area for the kind of development that has gone on.
I think a lot of the zoning that was granted over the years was a m istak e. This is an area rich in
cultural history with many archaeological sites still intact. This is an area that’s home to many
endangered native species. This is an area which the local community recreates and is very
special to m any pe ople. M any pe ople co me to enjoy the last remnants of wild Maui over there. Not
only the local community but also the visitors. Working in Ahihi, I had many people approach me
and you know , tell me w hy th ey w ere down there spending their days dow n there inste ad of you
know, at the hotel or somewhere else and it’s because that’s what they came to see. So I’m of the
opinion that we should think long an d ha rd be fore granting any mo re rezoning an d allow ing m ore
building in the special sacred area.
Several sm all archaeological sites have bee n identified in the specific area. D own the street where
the big house across from Pohaku Heiau was built, was being built, three burial sites w ere
uncovered. Near the state park there wa s a village com plex fou nd.
In the wetlands in the state park across from the lots on the agenda today are home to the
Hawaiian Stilt, the Ae’o. Oneloa Beach is the nesting ground of the Honu‘ea, the Ha wksbill. This
year there’s six nests on Oneloa Beach. This is a critically endangered species, very few remain.
This place is sacred to the anima ls an d to the people.
Many youth from all around the island come to this beach regularly to relax and play. I was one of
them and still am. I still meet my friends from high school down there and you know, it’s just a place
to get away fro m it all. When we were younger it was a place to get away from our school lives and
now it’s a place to get awa y from wo rk lives. M any of th em wo uld love to be here today testifying
with me but yo u know, our burden with wo rk lives so .
To move on, just to recap, this p lace is rea lly important and dear to us. I have learned a lot in the
last few years and just like to conclude by sharing with you my vision of the future of Makena. I see
a beautiful wild place that has thriving population s of once endangered anim als and plants. I see
the stilt, the hawksbill, the Hawaiian monk seal all thriving in flourishing numbe rs. I see the native
plants being restored by the com mun ity as well as the archaeological sites. I see the
archaeological sites not only being left in tact but restored and respected. I see a place w here
people in the community of all age s as well as people from all arou nd the world ca n come to learn
from the past and u se those learning for the future. I see archaeological sites left in a cultural
landscape not separated from one and other. You know, if we see a whole village, leaving that
intact so we can study it and learn from it. All that put together, the plants, the animals, the
archaeological sites, I th ink c reate a wo nderful living university.
Mr. Starr: I need to ask you to wrap up soon.
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Ms. Hoffman: Okay. The last part. I see the recreational use of the local people respected and
improved where there’s enough camping, enough parking and maybe ca mping restored so local
families can slee p in nature and reconnect with the aina. I urge you to decline th ese requests . This
is not an urban area. It is not appropriate. Mahalo for your time.
Mr. Starr: Okay, thank you. Mem bers, anyone h ave any questions for the testifier? Okay, thank you
very much and thank you for coming. Ne xt testifier is Colin McCormick, will be followed by Daniel
Kanahele.
Mr. Colin McCormick: Aloha Planning Com missioners. My na me is C olin M cCorm ick. I’m here to
testify directly against the proposed request for rezoning of parcels directly mauka of second
entrance. I could go on and on telling you wh y the lands directly m auka of se cond entrance Big
Beach is vital to the residents of this entire island in terms of our economy, our state of mind and
our pleasure, but I’m a ssu ming you ’re smart enough to notice already and I’m not going to go there
today.
Plus if you ask people from anywhere in the islands they can tell you. I’m here today to speak
about the federally listed endangered species found within the state park. First species I wa nt to
mention is the Ha wa iian h aw ksb ill turtle. In the state and the w orld there are only 60 or less nesting
females. This includes six on Maui and two of the six are found at Big Beach, Oneloa. In fact I was
told that just last night one of the nests of these two rem aining of the six just hatched on the full
moon and I think that’s special. It’s a coincid ence.
Second species o f seriou s concern is the Ha wa iian S tilt, the A e’o. The N ational Geographic S ociety
reports in 2001 that there was an estimated 1,200 to 1,500 birds left in the world. And it brought
its striding population down at Big Beach. I’m not exp ert in Ha wa iian a nim als. M y ba ckg round is
botany actually. I went to the University of Hawaii, but I have b een dow n countless h ours at Big
Beach and I’ve observed these native species down there. So I’m just here to report what I seen.
I’ve seen the Ha wa iian S tilts even frequent bea ch in the uncrowded w eek days. You gu ys go there
on the weekdays which is hard for most people, it’s a whole other world. There’s not as many
people dow n there and the stilts they come out and play on the beach and that’s rea lly special.
The next federally listed species that I think needs much more attention is the Hawaiian hoary bat.
The population is estima ted in the thousands and they still don’t know exactly for sure how many
are left. Its habitat range is mentioned from sea level to summit areas according to research on the
Big Island. And also this recent research on the Big Island they found out that it actu ally bat activity
varies with season and altitude with the greatest level of activity occurring at low elevations below
4,200 feet from April to December. This kind of concurs with my observations. If you go at this time
of the year, and the colder months of the year, the bats they come down to the ocean and you see
them. You can go any night of the week and you’ll see, not just one, I promise you’ll see many
Hawaiian bats just flying right above wh ere the wa ves are breaking. These endangered anima ls
need more attention and if their habitat range has been proven on the Big Island to go from sea
level to the mountain tops, you know, it just seems obviously that you know , this w hole zo ne is
imp ortant to them.
And U.S. Fish and W ildlife Service also states that the warm temperatures are strongly associated
with reproductive success. So, again, please just consider this project. There’s other endangered
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species too as I mentioned, the Hawaiian coot, the green sea turtle, the monk seal, but my time is
up. I just ask yourself, please ask yourself what good is an urban project like this would do for
these species down there? And the thing about the legality of these endangered, you know, these
are federally listed species. You know, things that are Hawaiian are all end ang ered , but the se are
federally listed endangered species that are mandated by law to have protection. Thank you.
Mr. Starr: Okay, thank you Colin. Members, any questions for the testifier? Okay, not seeing any
thank you for com ing today. N ext is Da niel Kanahele followe d by Merrill Kaufman.
Mr. Daniel Kanahele: Good m orning Planning Co mmissioners. M y na me is Daniel Kana hele. I live
in South Maui. I’m here to testify first on Item B-1 on you r agenda. Mr. Kaufman of Iwa Ike LLC,
and then Item 2, Pine State Limited, and then thirdly, on your agenda under C-1, Lance Collins,
Attorney for Linda McDonald. So I would like to begin by testifying on B-1.
I’m here to ask that the commissioners look hard on this request for rezoning. I personally think that
at this point in time, this request should either be denied or deferred. I think it should be either
because mayb e 40 ye ars ago people thought it was a good idea to urbanize the Makena area, but
I think people loo k at it differe ntly today. Times have changed and personally I think th e idea to
urbanize Makena that long ago was a mistake and it’s a mistake today and it’s a mistake for the
follow ing reasons.
Makena is an area that is culturally, historically, ecologica lly and biologically sensitive and we
should not be urbanizing areas that are sensitive in those areas because of the potential impacts.
I have a special interest, no ne archaeologist bu t I have a special interest in archaeology. The area
Makena is rich in cultural history, Hawaiian history. There were many, many kanaka that lived out
in the Makena area. Some studies say as many as 10,000 lived in that area over a period of almost
a thousand years.
Now, the first hundred maybe hundred-fifty years of that archaeology may found on the surface or
the subsurface, but to get down to 600 to 700 years ago of history you gotta go a lot deeper. One
of the mistak es that I personally feel happens when it comes to archaeological inventory surveys
for developments is that they used tunnel vision. They look at one iso lated area without really
looking at the interrelation ships a nd connection that the arc sites on those areas have with the
areas arou nd it. W estern style, when you study s om ething their methodology is to d isse ct it, to
break it apart. For the Hawaiians, it was all about interconnectedness, relationships, we call that
olo lokahi, the oneness of life. So an arc site is no t sign ificant necessa rily in and of itse lf, but is
made sign ificant in relation ship to wh at is around it. So I think it’s important for a commission like
you rself in trying to understand the significance of the archaeolo – arc sites of a particular parcel,
you need to look at the big picture, you need to step back, you need to view it in the way that the
kanakas view ed it as a wh ole. Otherwise, you don’t get the true picture. Makena is rich in cultural
histo ry. It’s also rich in ecologica l and biolog ical history.
Co lin spoke about the Hawaiian hawksbill turtle which is an endangered species. This year was a
banner year for the hawksbill turtle as far as laying eggs. They had more turtles hatched this year
than I think any other recorded time. On eloa Beach is one of the places where it lays its eggs and
this is a important site for the hawksbill turtle. I’ll move on to a -
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Mr. Starr: Ye ah, I need to ask you to wrap up.
Mr. Kanahele: I’ll move onto item B-2, the Pine State Limited and just continue my testimony
because what I say also relates to –
Mr. Starr: I need to ask you to wrap up please.
Mr. Kanahele: Am I allowed another three minutes for the –
Mr. Starr: No .
Mr. Kanahele: Okay, I thought I was allowed it. Anyway I would like to ask that the Council deny
or defer the request for rezoning based on the points tha t I had an opportunity to make today.
Mr. Starr: Okay, members any questions? Commissioner Mardfin.
Mr. Mardfin: You’re talking about with relationship to your archaeological statements, that you need
to consider the full picture and things around it, are there any heiau or other archaeological sites
maybe not on the subject property but near the subject property?
Mr. Kanahele: Yeah, subject properties, parcel 18 and parce l 17, I believe are right next door and
the parcel 116 there is a heiau. So I’d be interested to know what relationship the heiau has to the
arc sites that were uncovered in the – any a rchaeologica l survey that was done on the sites in
question, parcel, I me an, the parcels in question 118 and 117.
Also, it has bee n found that ove r time w hen arc sites are don e on the sam e are a over time mo re
often than not you find more thing s than less . So I don’t know how ma ny archaeological inventory
surveys have been done on lot 18 or 17. But there are other lots in Makena more often than not
when they g o ba ck and d o ne w surveys m ore is found rather less, rather than less. That’s why I
pointed out the fact that, you know , we have a lot of h istory he re, a lot of people lived here. I think
the dee per you g o, the mo re you’re going to find in terms of w hat was there historically, say 600 or
700 years ago rather than you know, maybe on the surface you’re looking things of a 100 to 150
years ago. So, I think that’s something else that should be considered.
Mr. Mardfin: Is it my understanding of you that with the heiau there and other things that instead of
looking narrowly at a particular area you need to look at the surrounding area to find out whether
they’re – the archaeological findings are significant and finding additional significance within a larger
area is that my understanding of what you’re saying?
Mr. Kanahele: That’s absolutely correct. Often times in reading archaeological inventory studies
I find the word “insignificant” come up multiple time s, m ultiple time s, this site is insignificant, this site
is insignificant, but I think if thes e studies were to step back and look more fully at the w hole picture
and look at thing s adjacent or immediately adjace nt to the parcel or lots being considered that we
perhaps learn even more about these sites and perhaps they w ouldn’t be d efined as insignificant,
that they would be defined as significant. And I just want to make this one quick point that, you
know, the Hawaiians, the kanaka maole we didn’t have a written language as far as I know. You
know, today, our written language is found in our arc sites. I mean, our arc sites are like our
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libraries, that’s wh ere our books are. And so every time we lose an arc site, we’re losing part of our
history, part of our – one of our libraries. Y ou know every time a site, arc site is being bulldozed,
it’s like bulldozing our libraries unless those sites are thoroughly studied first. And I have a big
question on whether or not these sites are getting the attention, the study, the documentation that
they deserve, because yo u know, once it’s gone, it’s gone forever yo u cannot call it back and those
stories that were there, those books will never be read, by kanaka or non kanaka alike. So, I think
the arc sites are very, very important and we don’t give them their due respect especially from my
point of view as a kanaka.
Mr. Mardfin: M ahalo. Thank you for you r manao.
Mr. Kanahele: Thank you for your question.
Mr. Starr: Okay, members any other questions? Commissioner U’u.
Mr. U’u: Go od morning Mr. Kanahele.
Mr. Kanahele: Good morning Mr. U’u.
Mr. U’u: I agree what you said. Just for information, I know the county zo ning is residential, the
community plan is single fam ily, and w e’re kind of in a bind and also the county recommends
approval. So we’re kind of in a bind. I understand what you’re saying. I’m not saying I’m for it or
against it right now, I just giving you what we up against right now. And it probably was a mistake
back then when they zoned it or they didn’t look at it by like what you said, is taking a step back,
but during the present time as of today it is zoned residential. But I understand and I’ll take into
consideration when they come before us. Thank you.
Mr. Kanahele: May I respond briefly?
Mr. U’u: Go ahead.
Mr. Starr: Yeah.
Mr. Kanahele: I think, you know, you look at Makena as a whole and you look at what the state has
done, Ahihi-Kinau, it’s a natural area reserve now. Oneloa Beach is surrounded by a state park.
At one time, they wanted to develop all of Oneloa Beach, they wanted to build condos and homes
right on the beach. It took private citizens fighting for 14 years to protect the area around Oneloa
Beach. Can you imagine the impacts that would have occurred if that beach was protected by the
state park? Just on the wildlife alone, the Ha wksbill turtle. S o w hat I say to that is you folks have
an opportunity to make a difference in this world of Maui. The state has stepped up, and they say
we ll, these are vital areas they need to be protected for our present gene ration a nd o ur future
generation. We don’t think this should be urbanized. You folks have the authority given to you by
the state to amend zoning, state zoning. You guys can step up to the plate and say, a we don’t
want to urbanize these areas, lets wait, lets wait till the Maui Island Plan comes up, lets wait till the
GPAC has finished its w ork, lets see wh ere they dra w the urban line s, the growth lines, lets see
what areas they want to protect. If anything, even if you can defer it and wait till the Maui Island
Plan is pa u and all the input from all the hard w ork these people have made to make your decision.
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Do n’t have to m ake it today. You folks can wait. Wait, let the work be done, pau, and then with all
the manao from all of these people to help and guide your decisions then you can move forward
and m ake good decision s.
Mr. Starr: Okay tha nk you very much for sharing w ith us . That was good.
Mr. Kanahele: Thank you.
Mr. Starr: I would like to call the next testifier which is Merrill Kaufman will be followed by Pat
Borges.
Ms. Merrill Kaufm an: Aloha m ai ka ko. My name is Merrill Kaufman. I am here to testify with
respect to the Iwa Ike proposal I think it’s now agenda item number one after the change. You
know, I’m part owner in the subject property so I’m standing before you today to ask you to consider
approving our request for rezoning.
I may be in a strange position in that I agree, really wholeheartedly with almost everything the
people who came before me had to say. I have lived in Makena for almo st four years. We live
actually next to the – on a piece of property n ext to the subject property o f the Iwa Ike developm ent.
Be fore that, I lived in North Kihei. I’ve raised four daughters all born on Maui. So I have a real
interest in preserving those places that Angie and Colin talked about. They’re the same places my
children play everyday. The same beach that, you know, my teenage daughter wh o before she left
for colleg e a couple m onths ago took her sort of last walk o n M aui on.
I’ve been marine science educator on Maui teaching here for 19 yea rs. So I kn ow a lot a bout ae’a
and I know a lot about all the people who come and spend the night, you know, give so much of
their selves to make sure that, you know, turtles have a safe place to nest and I appreciate all the ir
efforts.
I’m in the unique position of being sort of a bit of a caretaker for one of the archaeological sites that
Mr. Kanahele sp oke about as there is a site on our present property and I would say that I take that
responsibility very h um bly in order to ma ke sure that the site is removed of invasive vegetation, that
the sign that allows access for people who wish to study archaeological sites is well posted. That
if anyone should have an interest in that site, they’re certainly more than welcome to come and view
it and learn from it and enjoy it as they may as is required by law.
I wo uld also say that m ost of us here on Maui live in what we would call development. So
development takes lots of forms. And not only as a landowner who has a interest in trying to have
a piece of land nearby me for my children which is a probably a very selfish wish, but that’s my
wish, but also as a mother, as a teacher, as a student of Olelo Haw aii, as a student of hula, I would
say that, you know , not all pe ople who wish to develop or improve a property should be looked upon
mayb e as evil or not respecting the natural world or the culture of this place.
I don’t make any claims that I have any more right than anybody else who enjoy Makena. I do
everything I can. I don’t spray Round U p. I pull my weeds by hand so I don’t have runoff going
down the street. You know, I compo st my yard waste, I don’t have a gardener so I know what
happens outside. So I think there is development and I think Mr. Kanahele is right, we really need
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to loo k especially at the archaeological sites. I a gree.
When we first moved down there and I saw that Maui Electric had gone through the present
archaeological site that’s on my property and put a telephone pole righ t in the middle of it, I couldn’t
even believe that someone didn’t stop them from doing that. So I agree, you know , take a really
good look at archaeological sites, m ake the look holistic but I would also, just ask people to have
a dialogue and if this property or if this petition should be granted or if deferred, it’s good that the
people in this room you know, see my face, so they can come up to me and say, well, you know,
if you ever do something down there, let’s talk about what that should loo k like. Let’s involve people
in tha t decision. Let’s h ave an open– No, I live here, too, and I have a real intere st.
Mr. Starr: Please, please wrap up.
Ms. Kaufman: And so I just wanted to say that I hope that you will consider the various view points
and also people’s intent when they come before you. Mahalo.
Mr. Starr: Okay. Thank you . Mem bers? Okay, next testifier: Pat Borge followed by Clarence
Tavares.
Mr. Pat Borge: Good morning. My name’s Pat Borge. I’ve been involved in the Makena area for
almost half my life and seen a lot of development going on. And my main concern is water. I mean
every time you look in the Maui News we always talking water, water, water. And I drive by these
big estates like the one by B lack Sand Beach at – sp rinklers run 24/7. I used to be a caretaker for
a guy just before La – just before Ahihi Bay. And I was a caretaker for eight years, and that water
meter ran 24/7. Because it’s Makena. It’s a drier side of the island and you people gotta realize
that. I’m not against this rezoning but I want the County, you guys, to look at the w hole picture . Are
we ready for this? Can we handle this? Can the water that we have on this island can handle a
project like this? Because you look at the one that you guys approved by Black Sa nd Bea ch. Five
homes in there. It looks like Hana . I mean, give me a break. It’s just common sense. Plus, you
got union guys here. Ha lf of the people that work on these custom homes are not even in the
union. I’ve got to those projects. I’ve talked to the workers. A lot of these guys come from
Honolulu. They com e from the Mainland. A nd o ur local guys are sitting on the bench right now.
I mean I like you guys to look at the whole picture. Mr. Kaufman, you know, he’s with the ocean.
I know he’s involved with the whales, but you have L LC . I wanna know w ho’s involved in this
project. He’s just a spokesman, I guess, or investor. But who else is involved in this? I drive down
that road every day two, three times a day. Sometimes I cannot eve n get by to that area that they
talking about because the State has no parking at Makena Big Beach. And it’s closed. I mean
sometimes I cannot get through. And if we have an emergency in La Perouse in some area, the
trucks cannot get through that. People are on the beach. I mean, they’re double parking and
everything. And I also looked at the police re port. And they’re understaffed. Every time we have
incid ents out there, it takes a while fo r them to get out there. And that road has no w alkw ay like it
says in here. Hey, there’s no bicycle paths. There’s no sidewa lks. There’s pe ople all over this
road. It’s a very dangerous road. You got weddings going on right down the street. Eleven
weddings a day. Thirteen weddings a day. This place is packed with vehicles. That’s the kinda
things that I, as a businessman in the area, I gotta deal with every day. I mean, I’m sure this, you
gonna see all this, there’s no imp act, but there is an imp act, a big impact.
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And you guys gotta look. I’m concerned about the runoff. I sit on the advisory committee fo r AhihiKinau, and I’ve been sitting on that committee for like alm ost eigh t, nine yea rs. And I’m a snorkler.
I’m a diver. A nd I’m a fishe rman. And I go in that water and I can see runoff is destroying that reef.
You guys say th ere’s a basin for a 50-year storm here. Hey, sometimes we get cloud burst, boom.
Not 50 years. I mean, eight hours, we get one big flood coming down there. Like that project at
7155. They did a catch basin over there. Hey, water came right down that stream. Boom, all that
mud goes into the ocean. The Makena area , when they grade , the bottom line is so lid. I no ca re
how much fill you put in, that water goes down to that dirt. Those cinders, like Makena Golf Course,
hit the base, and it goes right down into the water. That’s why when you snorkeling, you can feel
the fresh w ater coming through the lava tu bes. W ater rolls d ow nhill–bottom line.
I mean, I’m not against the– I want like how Mr. Kanahele said. Get the General Plan. You know,
you guys gotta come together. Co mmon sense approach to this issu e. W ater, the road, and wh o’s
gonna live in these homes? What are they giving back to our – what kinda – what they giving back
to the commun ity that we gonna benefit from? There’s a State park that need money. Hey, maybe
they can work something out with the State. But also when they come out here w ith a LLC, I like
to know wh o’s the players in th is ga me. Is th ere other people wh o’s playing with this that has land
around the area that mayb e this is a stepping stone to get a rezoning, and then from there go bang,
bang, bang down the real fact that, hey, we rezone that area, so why not I cannot get mine? See
that’s what worries me. And wh en you guys go dow n there and take a drive, in the middle of the
day, you see sprinklers running 24/7, water running down the road, and yet you turn the paper in
the Maui News, hey, we gotta go water restrictions.
Mr. Starr: I need to ask you to wrap up.
Mr. Borge: Thank you ve ry m uch. I m ean, I jus t–
Mr. Starr: Yeah, don’t go anywhere. We got some questions for you. Commissioner U`u?
Mr. U`u : Howzit, Mr. B orge. You talke d about the five-lot su bdivision that we approved.
Mr. Borge: That’s the one by Black Sand Beach, yeah? You know where as you coming around
the corner? You guys went approve two that really bothers me. One at 7155 because of the runoff
there, and I see that sprinklers running 24/7. And that one right by Black Sand Beach, the one that
cleaned out the we tland supposedly for the people of Maui. You know, that kinda thing I’m talking
about is tha t here, w e, as the community, gave them permission to clean up this wetland for the
people, but yet they put the fence. They look like it’s their little lake that they have there. They
couldn’t eve n fix the road to Black Sand Beach. I mean, if you gonna talk about giving back to the
com munity and wh en you come in with this m illion-dollar home, that’s w hat I like to see. I like to
see that if you gonna give, give som ething. But that’s– Y ou look how much water. You guys
should look at this. Go look at the water meters and see how much w ater these people are using.
It’s un believable. I me an, they’re trying to create Hana in Makena. Makena is the driest area on
the Islan d of Maui. Yes, we do get storms. But, hey, 50-year-storms. I’ve been there 30 years.
He y, sometim es we get rain in a m atter of m inutes–boom. I me an, it just starts coming down .
Mr. U`u: I agree, but just for your information, not every project– A lot of the projects in Makena
if not deemed a development doesn’t come before us–a lot of them. I’m th inkin g that quite possib ly
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that five-lot subdivision, I don’t know if it came before us. I know the subdivision before Big Beach
never came before us.
Mr. Borge: That neve r did come. O kay.
Mr. U`u: And I agree with you on the water. I think the average use for that area is 2,500 gallons
per day. The highest usage on Maui is in the Kihei to Makena area. I agree with you on that part.
Mr. Borge: W ell, you figure that amo unt of water, what’s his name–Spencer–cannot even get water
for his a ffordable housing . I me an, that’s– I mean, we’re here. W e’re a com munity, and it’s all
about aloha and working together. And when you see some people cannot get that because, oh,
we’re only gonna cater to the rich, you form a conflict within the neighborhoods. It’s like, hey, they
get, and w e no can . And that’s how you g et vibes on this island. I mean, I can see it every day.
It’s changing because we are not takin g care the people of Maui. And you g uys are the planners.
And it’s a tough decisio ns you guys gotta make, but like he said, you know, let the General Plan
get into place. Sit down , talk story, and see wh at they going give to the comm unity. But I also
wo uld like to know wh o’s o n the table, who’s playing, who’s involved in this developm ent. Thank
you very much.
Mr. Starr: I have a one question for you before you go. You know, I also go out there and snorkel
once a week, twice a week, out on those waters. And over the past two years or so I’ve been
noticing kind of like – I don’t know if it’s a seaweed or an algae, but green – kind a of green mass,
kind of a soft green mass that’s floating around on the bottom , and that’s new. You’re kinda seeing
them from all the way from Five Grave s up to Waihihi. And now, I’ve seen som ething new just this
year wh ich is like a brown ish k ind of stu ff, you know, that floats just below the surface. And some
– about a month ago, it liked bloomed. It was really thick so much so I went down by the Prince.
Tourists were telling m e no t to go in the w ater there because they thought it was coming from the
cruise boat, but I kn ow it’s really something that’s growing there. I know a lot of these projects have
septic systems. And I’m wondering if you with the committee had done any work in what’s going
on.
Mr. Borge: Well, see, the last time when the Dowling – we had a community meeting in Makena,
and you know, Dowling is thinking about really developing the area, and runoff came up, and
according to Roy Figueroa, when they started to build the Maui Prince, I remember going to some
of the public hearings that they were suppose to do a study. And this was back in the ‘80s that they
did a study. And they said it was no impact at Ahihi-Kinau. But what I was asking them , hey, let’s
do a study no w. Let the State go in there, do a study, compare your study, and see if there’s any
difference before we move ahead, but that was left at the table. I don’t think any – they said they
did a study, but for me, I would like them to do another study to compare the study with what they
did. That’s w hy D LN R, I don’t understand DLNR. They should be right up in here saying, hey, let’s
do a study. Le t’s see if the re’s any runoff that’s being created from this other areas also before we
make a decision on this. A nd like you said, you know, it’s our natural resource. We depend on
tourists, too. Now, if we destroy our resources, you know, you gotta weigh both sides because
then, why they going come? You know, just like you, if the reef die, you not going go snorkel out
there, you know ? To m e, it’s just a comm on sense approach. I mean, you just gotta loo k at both
sides. Everybody gotta get down , sit on the table, an d let’s do it right fo r the Islan d of Maui. Okay,
thank you.
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Mr. Starr: Thank you ve ry m uch for coming before us. Clarence Tavares is ne xt.
Mr. Clarence Tavares: My nam e is Clarence Tavares.
Mr. Starr: Pu ll the m ike d ow n, Clarence.
Mr. Tavares: And I live in Makena. I think Pat has covered all what I was going to say that my
opinion is ab out, you know, I used to raise a few head of cattle before down there. And was all so
agriculture. And I came to the County to see if I could change the zoning to get a better rating on
the taxes which I was raising cattle on residential. And I got a hold of somebody. We sat and we
talked. And I told them that how come the zoning has never been – used to be residential before.
No, Sonny. No, no. It was always, always, always agriculture. I told him, please, don’t tell me that.
You might think I don’t anything about it, but I used to raise a few head of cattle. I had land from
Ulupalakua Ranch, and Ernest Morton, and the S tate, and also the Makaiwa Estate. And I was
paying taxe s for all tha t land . And he told me, no. Well, I tell you, Sonny. I bring the book, and I
show you . I tell him , good idea. He tell me, okay. B ring the book down . I’m g onna show you . I’m
gonna show you. I told h im, w ell, I tell yo u right now , I put a thousand dollars down, you put one
dollar right now. A nd I told h im this, now you open the book. And he went. He said, see, see, see,
see, loo k. It’s all agriculture. I said , no, don’t sto p the pages. Keep turning. Keep turning. And
I finally watched the pages. Getting close. And I said, well, slow down now. Slow down now. And
sure enough, when came down, I told him, what was that? What was that? W hy you folks have
to fool the people?, I told h im. Oh , well, you know , Sonny. I told him , well, was it – a m I right?
Yeah, but you know, we have to get a little bit control of the land. I told him, that’s you guys just
fooling us. And now, this came up again about changing the zoning again. I said, oh, man, you
know problem nowa days getting change – they change anyth ing for w hat they want. Well, the idea
is, I know once you start, they give you no en d. It’s gonna follow up all the wa y with the next
person. And whoever wants to subdivide and change zonings, it’s gonna follow up. I told a couple
of people that I didn’t wanna come out and do all that stuff, but I think people don’t know m uch
about the mountain runoffs. Somebody asked me, call me up, if I ever seen the olden days. I told
them, well, I seen my own se lf. And ‘til today, I worry about the runoffs coming in the back of my
house when we do have hea vy rains up m auka because nobody’s looking at it. Nobody’s taking
care of that. W hen it ha ppens, it’s too late. So anyway, I say that I’m against what you gu ys
planned for. But my feeling is, after you give one, and that’s the rest gonna start afterwards You
can give one, you can give all. Thank you.
Mr. Starr: Okay, thank you for coming. Any questions, Members? Thank you. I don’t have anyone
else signed up, but is there anyone else? Please come forward, introduce yourself, and thank you
for joining us.
Ms. Jocelyn Costa: Good morning. My name is Jocelyn Costa. I come on behalf of the – my
ohana. I’ve become familiar with the Makena area, and the type of archaeological remains that are
there. And I’ve come to different meetings and I’ve heard experts come before you, come before
the Co unty Council, com e before other commissions and councils to let them know that there’s
nothing there. It is nice to hear a owner say tha t, you know, she’s w illing to respect what is there.
She’s been there for four years. These artifacts that are laying there with proba bly bo nes, more
than likely bones, been there for hundreds of ye ars, and . . .
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. . . taking our time because the General Plan is coming up. I have questions about that General
Plan because there are good people who are working on that General Plan, but when I see the end
result that is crafted by the Planning Department, it worries me. It looks as if they went through
years of hard wo rk for it to loo k like wh at they started out with. And I’m hoping that there’s strong
enough people in that Commission that will stand up and say that is not what we said for this plan.
I watched a show the other night and there was this gentleman that went around the world to find
out wh at the m eaning of life was. And he cam e across th is on e – I think he’s a B uddhist, highly
respected like the Dalai Llama. And he gave these nobodies 20 minutes of his time out of all the
important people the re. And when they asked him what the meaning of life was, he gave them a
story, and I’m gonna give you the same story. He said there was a man on a horse in a
tremendous hurry trotting off. And this other gentlem an came up to him and kinda of stop ped him
and said, “Whe re are you going in such a hurry?” And the man on the horse said, “I don’t know.
You gotta ask th e horse.” And so what I’m asking you is, this economical horse that you ride that
is guiding you, could you please get off that horse and do your job? Thank you.
Mr. Starr: Mem bers, question s? Okay, th ank you ve ry m uch for sharing.
This concludes the testimony received at the beginning of the meeting.
Mr. Starr: Do we have any mem bers of the public wishing to testify on Item B-1. If so, please make
you rself known. Not seeing any public testimony for B-1, is finished. We will take up the petition
to inte rvene, which h as been filed b y Mr. Lance C ollins on behalf of a n eighbor.
C.

COMMUNICATIONS
1.

LANCE COLLINS, attorney for LINDA MCDO NA LD sub mitting a Petition to
Intervene dated September 30, 2008 on the request by MR. GREG KAUFMAN
of IWA IKE LLC for a State Land Use Dis trict Boundary Amendment from
Agricultural to Urban for the Iwa Ike Subdivision, a four (4) lot subdivision and
related imp rovem ents at 6699 M ake na R oad , TM K: 2-1-005: 118, Makena,
Island of Ma ui. (DB A 2007 /0007)(J. P rutch)

Mr. Starr: No w, M r. Co llins is not here. I don’t know. Is there anyone here representing the
intervenor or the counsel? Not seeing any, we do have the paperwork on the petition. And I’ll ask
Mr. Kaufm an if he h as any comments on it, an d w e’ll . . . (inaudible) . . .
Mr. Kaufman: Chairman Starr, we had submitted a letter dated today from Iwa Ike with our response
to the petition to intervene and request a denial of the petition based on the facts that we presented
before and that are contained within this written docum ent. Thank you.
Mr. Starr: Members? Commissioner Mardfin?
Mr. Mardfin: I move that we deny th e petition to interven e based on the reasoning that we used in
the earlier action . And I’ll rely on Clayton to find the exa ct wording that we used earlier.
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Mr. Starr: Okay, and do we have a second?
Mr. Hedani: Second.
Mr. Starr: Okay, we have a motion by Commissioner Mardfin, se conded by C om missioner He dani.
And that motion states–?
Mr. Yoshida: The motion is to deny the petition to intervene because pursuant to Chapter 19.68,
Maui County Code, this is not a contested case and does not avail itself to intervention.
Mr. Starr: Okay, Mem bers, any com ments, qu estions? Seeing none, we will vote on the motion
that’s on the floor and then seconded. All in favor of the motion, please raise yo ur hand. All
opposed, please raise yo ur hand.
Mr. Y os hid a: W e have six votes in favor, one aga inst–D r. Iacon etti. Two excused– Comm issioners
Guard and Paw sat. The motion passes.
It was moved by Mr. Mardfin, seconded by Mr. Hedani, then
VOTED:

To Deny the Petition to Intervene Because Pursuant to Chapter 19.68,
Maui County Code, This is No t a C ontested Ca se and D oes N ot A vail
Itself to Intervention.
(Assenting - W. Mardfin, W. Hedani, K. Hiranaga, B. U’u, D. Domingo,
J. Starr)
(Dis sentin g - W . Iaconetti)
(Excused - J. Pawsat, J. Guard)

Mr. Starr: Okay. Th at puts us in a p osition to return back to Item B-1.
B.

PUBLIC HEARINGS
1.

MR. GREG KAUFM AN of IWA IKE LLC requesting a State Land Use District
Bound ary Amendment from Agricultural to Urban for the Iwa Ike Subdivision,
a four (4) lot subdivision and related improvements at 6699 Makena Road,
TM K: 2-1-005: 11 8, Make na, Island of M aui. (D BA 200 7/0007)(J. Prutch)

Mr. Starr: And I’d like to have some additional detail on the process. I believe this differs in some
wa y tha n the other one. Please proceed, Joe.
Mr. Prutch: Not too much different between these two other than lot size and a different valuation
for the imp rovem ents because of the larger drive wa y an d m ore addition al len gth for water line s.
I think I’ll get into a – I wanna disc uss the agriculture. I think th at’s o ne comment – I don’t kno w if
we talked about on Paul’s project. Just to point out and I think we might’ve talked about it on h is
or you m ight – you have so me m aps in his hando ut he gave to yo u. There’s some colored maps
in there. The ALISH m aps, which is the Agricultural Lands of Importance to the State of Hawa ii,
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they show this area as not rated. So not showing it as any important lands to the State. Also, in
our Land Study Bureau way back in 1967, they rated different agricultural lands basically on – like
in sch ool from A to E, I think it was. I never got an E in school, luckily, but anyways. The subject
property, for this one, was rated E, which identifies the land as the lowe st productivity rating. And
in summary, with those two documents, the land is not well suited for agricultural protection.
Therefore, that helps to support this district bo undary am endm ent from ag to urban.
As far as all the a rchaeologica l, I think we we nt into that quite well. The archaeo logical inventory
survey–that was conducted back in December 2006. It did find three previous owner recorded sites
on this p roperty. I guess they w eren’t on the Ke Kani Kai. These three sites consiste d of – oh, I’m
sorry. These three sites were considered significant by Federal and State Historic Preservation
Guidelines for their information content. Adequate information was gathered and no further
archaeological work was recommended for the subject property as the three sites we re adequately
documented. However, as a precaution, an archaeological monitoring during earthmoving activities
shall be conducted in accordance with a monitoring plan. And this monitoring plan was already
approved by the State Histo ric Preservation D ivision. And you do have th at lette r. I don’t recall
which Exhibit, but it is in the file. So according to the letter from SHPD , the applicant’s monitoring
plan is accepted and final, and the proposed monitoring activities may commence. I just wanted
to point out that the archaeological has been dealt with, and SHPD has approved of this, and also
required that they continue m onitoring wh ile the y’re d oing any e arthwo rk out there.
I’d like to say as I did I think the applicant received preliminary subdivision approval in December
of 2007. Final approval of course is contingent upon approval of a district boundary am endm ent.
The re is a special m anagem ent area asse ssm ent permit is required as well. That is be ing held until
the action on this DBA. Then the Planning Department will review the SMA and further that
applica tion.
As far as testimony was concerned, I mean, obviously, you received some testimony, public
testimony today. We did receive intervention request. Obviously, we discussed that earlier. And
I think you got two opposition letters that were handed out to yo u today. Other than that, the
testimony wa s heard earlier this m orning. And I think that’s all I have for now. I’ll let the applicant
get up here. And if there’s any more details, he’ll probably go through his handout that he handed
you today. Thank you.
Mr. Kaufman: Thank you. I’ll be brief. In the handout I gave you about Iwa Ike, the – I’ll like to draw
you r attention to a couple of exhibits–p age 7, Exhibit 3. I did not indicate before what this yellow
bou nda ry line is on Exhibit 3 an d Exhibit 4. You can see that these show the loca tion of the
property and the 500-foot radius. The yellow bou nda ry I drew is all the lando wners that were
noticed with regard to this hearing. So there’s act one very large landowner there obviously, but
all the landown ers we re notice d, and you can see in bo th they fa r exceed – I actually noticed
probably close to a half mile to three quarters of a m ile aw ay fro m the property.
The location of the property a gain in the aerial shots on 14 and 15 you can see it’s actually a mere
image of the Kaufman Subdivision. They’re essentially two inverted L’s touching each other. And
you can see on Exhibit 15 th ere.
The property–in terms of archaeological issues, I wanted to bring up som ething different on this
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property. Ke Kani Kai did not have a ny a rchaeologica l issues on it. Well, first before I get into that,
a question wa s raised , Chairm an Starr, about the ow nership of this L LC . It is owned by myself and
three other families on the island here. There’s no corporations. There’s no untoward business
there. There are three individuals, p lus m yse lf and my wife.
I would like to point out on this – go to the archaeological map that I went through before. I would
like to point out an exh ibit I didn’t talk about. If you go to the archaeological exhibits I gave you,
there wa s a Table 1, a summary of all the archaeological studies done in this area since 1969. And
the last time I appeared before you, one of the Commissioners had made a lot of statements about
a Professor Kirch and his interest in the area. And I would like to point out that Professor Kirch was
the one who did all the studies that a lot essentially – that the Wailea Resort that happened in 1969
and 1970. That was his work. So there is a history the re in that area, but not of recent time s.
If you go to this map here, this Figure 6, excuse me, and look at the property, Lot 4, one of the
things I’d like to point out that Site 6223B is really cattle walls that are about 40 years old. All these
sites that are loca ted on this property a re post contact sites. They’re re cent sites. T he only
potential one, if I recall, is 6225 up here in this corner. Uniquely enough, all these sites, all the Sites
6224C, B, and 225 all fall within the setbacks of the property. So they will – they likely will be
undisturbed or untouched. Even if we wanted to touch them, they’re sitting in the setbacks. The
only things that need to be relocated is probably moving some of these cattle walls five or ten feet
one way or the other. And in terms of the sites that were deemed non-significant, there really is no
need to disturb, or disrupt them to any g reat degree. And this is concurred w ith in a letter that I
gave you earlier dated October 13 th 2008 wh ere a M r. Fredericks en on the second page details
each of these sites. And he concludes by saying:
After consultation with SHPD Maui, it was determined that all three sites were
significant under Criterion D for their information content. An adequate amount of
information has been obtained about these sites. And the SHPD concurred that no
further work was necessary other than precautionary monitoring. SHPD, the
reviewing agency for archaeological projects in the State of Hawa ii accepted both
reports and the subsequent monitoring plans that were prepared for the p rojects.
While it’s always desirable to preserve sites, the sites located on this parcel sim ply
do not represent the typical site types that are placed in as is preservation.
And I will point out that Mr. Fredericksen is the Vice-Chair of the Maui County Cultural Resources.
So I hope his re commendations co me w ith weight, and he’s looked at all three of these parcels in
a continuum and given his re commendations that way.
In term s of other issues, all the conditions that we’ve discu sse d w ith Ke Kani Kai are am enable to
us for Iwa Ike. Thank you.
Mr. Starr: Okay, Members, questions for the applica nt or for the Department? Commissioner
Mardfin?
Mr. Mardfin: W hen I was reading this in preparation for this meeting, I saw Exhibit 1 which was the
Maui Planning Comm ission comments on the EA. Before I get to there, let me go back a minute.
Mr. Planner, I und erstand that the EA is not n eed ed b ecause it was all R-3 to begin w ith. The re
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wasn’t any interim zoning so there wasn’t a trigger that required an EA. Is that correct?
Mr. Prutch: Essentially what it is is the community plan amendment which was originally applied for
required – was a trigger for the EA review. Because the community plan amendment is no longer
needed, because of the change of zoning from interim to R-3 , there w as no need for an
environmental review. A district boundary amendm ent project by itself does not require a Chapter
343.
Mr. Mardfin: The second point is in the Ke Kani Kai we found that there wa s an SMA m inor and it
was referred to because of the evaluation was low. I didn’t see any wording in the Iwa Ike . . .
(inaudible) . . . cou ld’ve misse d it.
Mr. Prutch: No, wh at – well, with the SMA , I have the SMA, the assessment application at my desk
along with this. I’m not gonna review the SMA or I haven’t reviewed the SMA. That’s gonna be
something that I’m waiting for the DBA to be dealt with first ‘cause I ca n’t really act on the SMA until
the DBA is approved or denied.
Mr. Mardfin: So this will come back to us at some point in time?
Mr. Prutch: Only if it’s a major, if it’s considered a major. Once again, this one has a valuation
under $125,000. It was $107,000 or so. So this o ne does have a valuation of $125,000. So just
like Ke Kani Kai, it may also go the SMA minor route. And at that point after DBA is acted on,
approved, I guess, if it’s denied, then there’s no SMA. At that point, I’ll assess it. And if I issue an
SM A m inor based on the va luation, it’ll be just like his. W e’ll both do basically the same thing.
Mr. Mardfin: So it won’t come to us again?
Mr. Prutch: Not necessa rily. Unless it’s decide d by the Planning Department that this is a major
use, then it would come back to the Co mmission.
Mr. Starr: Mr. Kaufman, on this project, are you willing that a condition be made that there be an
SMA major on this?
Mr. Kaufman: This project has been independently reviewed by Otomo Engineering for all aspects
regarding that so I’m relying upon Otomo in terms of the valuation and what rises to an SMA, and
I don’t se e that it do es.
Mr. Starr: It is a four-lot subdivision in a very sensitive area. That’s not something that you wo uld
be willing to go along with?
Mr. Kaufman: Well, I don’t think what we’re proposing rises to the need for an SMA. I think that the
EA in terms of environ mental impacts s howe d that. And I don’t sha re that concern in terms of– Go
ahead.
Mr. Prutch: My understanding–Ann Cua is here–that’s something the Department has to assess.
That’s our obligation to review the SM A asse ssm ent, make the determination based on our criteria,
and any other issue, an exemption, or a minor, or bring it forward as a use permit. Does that sound
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correct?
Mr. Starr: So you mean that you’re saying that even if the applicant were willing to commit to a
ma jor, which in this cas e they’re no t, the Depa rtment would not supp ort a m ajor?
Ms. Cua: Well, again, I think the first thing that has to happen is, the Planning De partment has to
do a thorough evaluation based on the impacts. And it’s hard to sit here and say what someone
may or m ay n ot agree to. Ob viously, w e w ould work with the applica nt if the re’s any concerns with
how we have done our analysis, if there’s any disagreement, if we feel some of the information that
we have been provided is in accurate or inadequate, and if we need additional information to do
our analysis. But again, without having m ade that analysis, it’s hard to sit and tell you what course
of action any pe rmit is gonna take.
Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: It’s been my experience, and things can change, but the applicant, he can determine
on his own that he wa nts to apply for a major SMA permit in order to avoid the possibility that if the
Department or the Director determines that an SMA m inor is sufficient that someone will appeal that
determination. So in order to avoid that exposure of an appeal to the Director’s decision, that
person can apply for an major SMA permit on his own.
Ms. Cua: Th at is correct. An ap plicant, before they even apply to the Planning Department could
decide that they will apply for a special managem ent area use permit. And that is n orm ally the case
when it’s a very large development. They don’t go through the assessment process because they
usually have a consultant and people just know that that would end up being a major permit
anywa y. The re are projects, ho wever, that an applica nt or a consultant can think th at it m ay q ualify
as an exe mption or a m inor permit that when we conduct our review and we do our analysis, we
do not agree and we bum p it up to a major permit. So it does go both ways.
Mr. Hiranaga: I would support the Chair’s request that as part of the boundary amendment that the
applicant agree to submit this project for a major SMA review at his own request because it is a
four-lot subdivision regardless of the $125,000 threshold. I think because of the sensitive location
that $125,000 threshold is fairly arbitrary. They come in at $123,000.
Mr. Starr: I think we would want the applicant to be willing to apply. In which case that as I
understand it from what Ms. Cua just said it becomes a moot point if the applicant applies. I mean
we have a very endangered species nesting right across the road from it. It’s a very sensitive area.
Once again, Mr. Kaufm an, is there any interest on your part in doing the right thing and applying
for an SM A m ajor?
Mr. Kaufm an: Well, I gu ess, it’s kind of putting wo rds in m y mouth: “doing the right thing .” I’m
always interested in doing the right thing. The issue the way I understood the process is that the
Planning Department was going to tell me wh at was going to – wh at was or not going to rise to that
occasion and I was going to have to comply with it. If you ask me in terms of wh at I expe rience in
the four-lot that I did which was a much bigger subdivision than this, an d the result in imp acts, there
were minimal, very minimal. And so I think if you think that in terms of it could have – what a fourlot subdivision may look like, I think if you wandered down and looked at the four-lot subdivision I
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created with very little ground disturbance–
Mr. Starr: Yeah, we don’t need a commercial from you. Just please answer the question.
Mr. Kaufman: I’m willing to abide by whatever the Planning Department asks me to do.
Mr. Starr: Thank you. Commissioner Mardfin?
Mr. Mardfin: To get back to what I was thinking about before I kinda wo rked up that other stuff, in
our – in the July 10 letter from the Director to yo u regarding our com ments on the draft
environmental assessment, it was one, provide clear mapping of the project. I wanna thank you
very, very much. This document you provided is exactly what at least what I was looking for and
I believe what Ms. Pawsat was looking for. And I commend you for doing that. I think that’s exactly
kind of thing we we re looking for.
I also would like to cite the information we got from Joan P awsat–her comm unication with Patrick
Kirch, and the information that’s in here, and our concern that was raised at the time of the EA
when we thought we had to do it was that instead of piecemeal, looking at small, little plots that we
tie the thing together, and I think that’s why th is information’s important that you provided, and also
the report we got from Patrick Kirch that the orientation can m ake a difference, I would ask – I don’t
know if the – I guess I wanna see this in the form – this would be an acceptable condition that at
some future point, we were asking people to put in money for a fund to do a reg ion-w ide
archaeological survey – study that would get to all this. Would you be willing as a condition to
commit to allowing access b y ap propriate archaeologists to your property to wo rk on an overall
regional archaeological study? Would that be an acceptable condition to you?
Mr. Kaufman: I don’t have a problem with that. I’m not sure the timeframe you’re talking
about–now, or in perpetuity, or is there something–?
Mr. Mardfin: This is probably not gonna happen in the next year or two, but it’s something that
maybe within five years, I would hope, we get a major study by a really qualified archaeological
team, maybe Kirch, maybe some other people. And I just – wh at I would hate to see is at some
point you say, well, I’m sorry, we did our little – we had our group do our study and you can’t go
onto the property to check things out.
Mr. Kaufman: No, yeah, I’m not opposed. As a matter of fact, I asked on the fishing shrine on the
property now, it has access rights to it, notice d rights, visitation rights, etc . In fact, I go the opposite
way. I wanna make sure we’re dealing with bonafides and not the other side which is people that
could do more damage than good. So I’m in support of that notion of su pporting further both
archaeological, cultural, and scie ntific knowledge of those sites.
Mr. Mardfin: Thank you very much. I hope the planner will note that as a condition for the boun dary
amendment that’s acceptable to the petitioner. Can I do one more?
Mr. Starr: Yeah, go ahead.
Mr. Mardfin: Item 12 in that letter from the Director was “Perform an analysis on the Workforce
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Housing Policy as it would pertain to the two subdivisions: Iwa Ike and Ke Kani Kai had they been
combined on one property creating six lots.” Did you have a chance to do that any of th at or did
the Depa rtment look at what that would imp ly?
Mr. Kaufm an: We followed through on that. And I ran into a sim ple issue which is there are two
separate ow ners, two separate parcels. T hey wouldn’t rise to that. And I said, well, why what if you
made them into one? And they said, well, you just can’t make it into one because it’s still isn’t one.
It doesn’t rise to that. So I was advised that there was no merit to pursue that. I understand – I
mean I tried to explain the notion that square footage-wise, lot-wise, it could rise to that, but the way
I understood the code is, is that they’re separate owners, separate projects, and it just didn’t rise
to any issue that would relate to Workforce Housing. And I was advised the same by the
De partment as we ll – I mean, Paul or Jo e m ight have a comment on that.
Mr. Mardfin: W e w ere basica lly concerned about the hyp othetica l. If these hadn’t been split up and
divided out, what would be–? We’re not suggesting any wrongdoing in trying to skirt around things,
but what it would’ve been had this all been one big property. Does the Depa rtment know ? Have
any notion as to what it would’ve been?
Mr. Fasi: No, the Department doesn’t really deal with the hyp othetica ls of co mbining two separate
TMKs and then subm itting it to the D epartm ent of Housing and H um an Co ncerns. I do ubt it if they
wo uld be interested in the hypothetical evaluations. It’s hard enough trying to get an opinion on the
real stuff from them as it is.
Mr. Mardfin: The re was also from the Director Item No. 4, “Please comment on public transportation
provided at or near the pro ject site.”
Mr. Kaufman: T here is non available. The closest public transportation ends at Wailea Ike right at
the Wailea – Shops at W ailea . That’s a s far as the public tra nsportation exten ds at this po int.
Mr. Mardfin: I’ll stop askin g those if so mebody else w ants to k eep going on the list.
Mr. Starr: Mem bers? Commissioner He dani?
Mr. He dani: You know wh en I revie w this pa rticular site an d com pare it against the two-lot
subdivision, I’m a little concerned about the archaeological sites that are on this p articular parcel.
There’s a total of e ight sites that are identified . It looks like the topography has certain areas that
are high points on the site as well as being on a flood zone according to this m ap. And personally
what I’d like to actually have is some input from Com missioner Pawsat because she was the one
most interested, I think , in the archaeological re lation ships in the area.
Mr. Starr: Yeah, I had spoken with Comm issioner Pawsat last week. She called me and she was
really concerned and was upset that she couldn’t be here. She’s having an operation on a shoulder
in the West Coast, and really wanted to be here, and really did have questions and concerns. So
I’m sure she appreciates that. I don’t know what you’d like to do. I’m certainly open to–
Mr. He dani: M y concern is tha t when I look at the setbacks, it looks like the setbacks does not cover
the eight sites. Well, maybe the eighth site which included the rock wa lls or th e so-called “cattle
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walls” are not that important, but I’m interested in knowing what the position of the applican t is
relative to preservation of anyth ing sign ificant on the site.
Mr. Starr: Mr. Kaufman, do you have any of your archaeological people here?
Mr. Kaufm an: No, he wa s sick. That’s why h e w rote the letter–M r. Fredericks en. And w e can again
refer to the letter. But the site has been evaluated both in terms of a reconnaissance and survey
on both properties. They’ve been revie we d and approved by S HP D. I can tell you that in terms of
walking the property– A nd again, I’ll just walk you through. If we go back to this archaeological
paper I gave you, if you go to Figure 3 here, if you see the three old-timers , I’ve only lived here
35years, but if you remember if you used to go down the old dirt road, there used to be a rock wall
that ran all the length of the dirt road down there, if you recall that. And then about ten years ago,
if you rem em ber, the Coun ty cam e an d said they were gonna pave it. And when they paved it, they
took that whole rock wall away. So you’ll see all this wall down here–whether they’re cattle walls
or wh atever you wa nna call the m. They n o longer exist. This little remnant of this cattle wall over
here is the one – is the portion of what you ’re seeing existing on our property righ t now. S o this
area right here, and in particular south of the shrine with all the se wa lls appears to me just in seeing
that notion is that was, and from what I understand from the locals is that there was cattle grazing
there pretty heavily in the past on those parcels. M r. Fredericks en also notes in his survey in the
EA you’ll see that this property has been sign ificant bulldoz ed at so me point. And back in this area
here has all been leveled and bulldozed, and as you can see the roads that go through the property
as well. But I will tell you that these sites are all on hard pan. They’re all on hard surface, lava
surfaces. They’re not located on any sandy surfaces, etc. When I walk this – with Uncle Les
Kuloloio, Ch arlie Maxwell, and Dana Hall, certainly this parcel, the shrine rose to a significant issue.
The re were – none of these rise to that. They’re e sse ntially a few ro ck p iles on the ground, and I’m
not belittling them . I’m just not saying they’re very prominent. You could walk through there and
not even notice these. And I think if you go through the EA and see the photographs of them that
we previously submitted, a nd I’m not sure that these have been displaced by these roads, or the
4-wheel drives, or what had happened before, and I’m not saying that they should not be preserved
or protected, at this po int, my conversations with Melissa at the State Historic Preservation District
and anybod y I’ve talke d to over the re just say these simply do not rise to the level of the criteria of
sites that deserve protection. They just– And that’s th e feedback I’ve gotten so far. If they had told
me, “Greg, these need to be protected, they need easements around them, e tc.” we wou ld’ve
followed that action as we did on our previous property.
Mr. Hedani: Greg, your previous comment was that the sites that may – or that most of the sites that
we’re talking about that may be significant do not require removal. Wouldn’t that mean it would be
possible to integrate those sites into the plan or any future development of those lots?
Mr. Kaufman: If you’re asking if I’m having to leave these in situ?
Mr. He dani: Right.
Mr. Kaufm an: Yes, yes.
Mr. He dani: So yo u w ould be w illing to do that?

Maui Planning Commission
Minutes - October 14, 2008
Page 102

APPRO VED 1/13/09

Mr. Kaufm an: Yes, yeah. I don’t ha ve a problem with it.
Mr. Starr: You want that to be noted by–? Joe, do you have that?
Mr. Prutch: No, I don’t have that one.
Mr. Starr: Commissioner Hedani, maybe you could state it for Joe Prutch?
Mr. Kaufman: Excuse me, could I qualify my statement because the cattle walls are certainly not
identified here as reaching Criterion D. S o I guess w hat I would say is that the ones that should
be preserved in situ are the on es – let me find the num bers here are the ones is SIHP5050146223,
SIHP5050146224, and SIHP5050146225. And there’s some A, D’s and C’s on those I think on the
map – I mean, that was – cover the criteria.
Mr. He dani: Okay, Sites 2 23 wo uld be the so-called “cattle w alls.”
Mr. Kaufman: Right. And those I think I would exempt out of there. I don’t plan on–
Mr. Hedani: So Sites 224 and 225, you have no problems with preserving in situ?
Mr. Kaufm an: Correct.
Mr. Heda ni: Okay.
Mr. Starr: Okay. Mr. Pru tch, have you got that?
Mr. Prutch: I got sites 224 a nd 2 25 a s shown on Figure 6. But just the 224 and 225 is what I hear
you wa nt preserved, correct?
Mr. Starr: On those preserved, to be preserved in situ.
Mr. Pru tch: Shall be wh at?
Mr. Starr: Preserved in situ. S itu. Situ. Com missioner He dani, Com missioner Mardfin is curious.
Mr. Mardfin: I see 6225, but 6224 has an A, B, C, D, all of them.
Mr. Kaufman: Yeah, all those – they’re essentially listed as 224 and 225, but then there’s an A, B,
C, whatever they are. We’re concurring to preserve all of those in situ.
Mr. Starr: Okay, Comm issioner Hiranaga – oh, go ahead.
Mr. Prutch: On e thing I wanna m ake sure is these conditions and the last one as well, are these the
consensus of the Co mmission, or is this just o ne Co mmissioner’s co mment?
Mr. Starr: W ell, we’re asking you to write it and then w e’ll vote on it. And then if it pa sse s, the n it’s
part of it. Comm issioner Hiranaga, you had some for Public Works? It’s all yours.
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Mr. Hiranaga: Yeah, returning to the SMA valuations, according to the information provided by the
applica nt, he’s saying that in order to obtain final subdivision approval, underground utilities, water
distribution, fire protection system, drainage m anagemen t, and paved roadw ays would have to be
constructed. And I’m looking at his Exhibit 9, page 13, which shows the proposed subdivision, and
he’s showing a 24-foot wide roadway easeme nt servicing three lots. And I guess I’m asking in your
opinion, I don’t know if you have this exhibit that we’re looking at, even if curbs, gutters, and
sidewalks were waived, wouldn’t underground utilities, water distribution system, fire protection
system, drainage managem ent, and the paved roadway exceed $125 ,000 in improvemen t costs?
Mr. Michael Miyamoto: The easement is 24 feet wide, but I think the roadway only needs to be 20
feet. And to be honest, I can’t give you an estimate at this point about the value of that would be
as far as–
Mr. Hiranaga: It’s the practice of the Fire Department to require that this roadway easement now
be able to sustain the weight of a fire engine, so it’s gotta be fortified as before they used to allow
dirt roadways or gravel especially in an urban area.
Mr. Miyamoto: Yeah, but I think – I mean I’d have to look up – I’d have to check with staff as to what
the fire requ irements are at this point. I’m not familiar at this point as far as this access easement
for the back three parcels.
Mr. Hiranaga: Is the re adequate fire water pressu re to provide fire protection up to that level? Or
will a storage tank be required?
Mr. Kaufm an: Can I answe r that?
Mr. Hiranaga: Sure.
Mr. Kaufman: There’s a hydrant on our subdivision. There’s a hydrant in front of the subdivision,
and there’s a hydrant adjacent to this property across the street on the Big Beach side of the
property. And all those hydrants are charg ed a nd re ady to go. We’ve tested them all. So there
currently actually is five hydrants within a thousand feet of this area.
Mr. Hiranaga: But again, Public W orks, your lot most distan t from the roadway, isn’t there like a
250-foot requirement for fire hydrants within the existing building?
Mr. Kaufman: 600.
Mr. Hiranaga: The proposed–600?
Mr. Kaufm an: 600. So the hydrant here w ould be almo st exactly where we put it on the – in our
subdivision. It would be loca ted approximately here. And this p roperty o verall length I believe is
front to back just under 600 feet. So it would sit about the mid-point here.
Mr. Hira naga: So you have to put a fire hyd rant on the proposed project.
Mr. Kaufman: Yes. And to give you some idea, the improvements–two things: the imp rovem ents
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that we did on the Kaufman Subdivision were about $89,000. The hydrant is about $6,000, $7,000.
One of the reasons why there’s an economy of scale here is that we are actually in anticipation –
in previous discussions, whe n I didn’t own this property, I didn ’t know who owned it, when I did my
subdivision, I actually asked the ow ners dow n the road, if he’d be interested in taking the utilities
underground at some point. And they said if they eve r decide d to build, tha t they would come talk
to me. So in advan ce of that, I actually stubbed underground utilities all the wa y to the end of the
Kaufman Subdivision. So all that work has already been done. It was done in advance some
seven yea rs ago. ME CO recom mend that we do it be cause they said if we dug then, we may as
we ll just lay the conduit, and stub it, and leave it there out of no anticipation of anything, just to do
it. So there has bee n sort of cost-born or up-front that could bear fruit later on. But in terms of the
roadway cost, etc., I believe Joe has the Oto mo Engineering report, if you wa nna see it. I’m so rry
I didn’t bring a copy tha t you could revie w . . . (inaudible) . . . in term s of cost and requirements.
Mr. Prutch: Yeah, I’ve got the O tom o Engineering – engineer’s estimates for the Iwa Ike for the
imp rovem ents. The total . . . (inau dible) . . .
(The re were mechanical difficulties; therefore, portions of the tape were not able to be transcribed
at this po int.)
Mr. Starr: Commissioner Hiranaga, you still going?
Mr. Hiranaga: On this – well, actually, Mike, I guess, Stacy Otomo created that. I’m not gonna ask
you if it’s reasonable because yo u have n’t ha d a chance to review it, but I g uess it’s conve niently
close to $115,000, coincid entally, luckily. I don’t have any further questions regarding the
improvements.
Mr. Prutch: Just if I may? Oh, I’m sorry. May I? I mean, when we get valuations, that’s one of the
things we have to deal with in our Planning Department is how do w e know how much it cost to do
all this. As a De partment, we have to rely o n an engineer’s report, contractor’s estima tes. That’s
what we have to go by. So in this case, if we’re getting something from an engineering department
that’s a recognized engineer, we have to go by their estimates as far as when we review the SMA
and w e use the valuation from that engineering’s report.
Mr. S tarr: Comm issioner Heda ni, you have the floor.
Mr. Hedani: Greg, in order to preserve Site 224A, which is located as part of your roadway
easement, you would need to expand the easement on Lot 4 probably. I think you’re showing a
roadway e asem ent that’s like 24 feet wide.
Mr. Kaufm an: 224A, yeah, well, first of all, it’s probably not drawn to sca le. It’s on this m ap. It’s
much larger than it app ears. But yes, we have to dodg e the roadw ay around that, yeah, abso lutely.

Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: Sim ilar co mments from the previous application–is the applica nt willing to retain all
pre development and post development runoff onsite?
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Mr. Kaufman: Yes.
Mr. Hira naga: And limiting o hanas to 700 square feet?
Mr. Kaufman: Yes.
Mr. Hiranaga: I guess follow-up letter to OHA regarding the cultural impact assessment if they any
comm ents?
Mr. Kaufm an: That’s fo r the Planning De partment?
Mr. Hira naga: Right.
Mr. Kaufman: Thank you.
Mr. Starr: W hat are the other ones? Do you have th e list fro m–? Joe, the ligh ting and all that?
Mr. Prutch: Yeah , I have the list. As you said, retain all pre and post construction runoff onsite. The
way I wrote the light one down was no light shall be emitted or directed onto Makena Road from
the project site.
Mr. Starr: No, no light shall be emitted from the project site that shall be visible from the makai side
of M akena-K eoneoio Ro ad.
Mr. Prutch: Shall be visible?
Mr. Starr: Yes.
Mr. Pru tch: From the makai side of the street.
Mr. Starr: Ye ah, so the turtles will not see any light from this o ne.
Mr. Prutch: And then of course I have the five conditions that were applicant’s suggestion for no
further subdivision, no condom inium ization, rural setback sta ndards, and rural . . . (inaudible) . . .
height standard. I have those conditions as well. And then the last one which you guys w ill have
to agree on–M ardfin’s request that the applica nt and future landow ner shall allow a cce ss to
properties by any future Makena area wide archaeological studies, if we can get consensus on that.
And then of course that Sites 224 and 225 as shown on Figure 6 shall be preserved in situ. And
then in parathensis, I put “driveways m ay be relocated to avoid said sites.”
Mr. Starr: Okay, Mr. Kaufman, are these acceptable to you?
Mr. Kaufman: Can I for efficiency’s – I think you might wanna combine I think 5 and 6, or 4 and 5,
I think . I think they should probably say, “Preserve in situ and allow for access for scientific study
preserve–“ They’re not necessarily one and the same thing, but they go hand-in-hand, because
that’s what you wa nt is a cce ss to those preserved sites, correct?
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Mr. Starr: I think it was to have the survey done.
Mr. Kaufm an: Okay, I’m sorry.
Mr. Ma rdfin: I mean , those we know of so far. T here ma y be others that get discovered in doing
our system wide study.
Mr. Starr: Okay, is everyone happy with this? Any others? Commissioner Hiranaga?
Mr. Hiranaga: Well, I’m gonna have difficulty voting to approve this request unless the applica nt is
agreeable that when he submits his SMA application that he agrees to submit for a major SMA
permit because the engineer’s estimates at a $115,000 is ten thousand dollars below the
threshold–$125,000. And I do not want to see a four-lot subdivision go through without our or the
Commissio n’s review because of the sensitivity of the location. I know you have a g ood track
record as you’ve told us , but I’m just forewarning you, if you do no t agree to that, you ’re not gonna
have my vote.
Mr. Starr: Go ahead, Mr. Kaufman.
Mr. Kaufman: Yeah, I’m not sure – again, I’m not opposing that. I wanna be clear that I’m not
opposing that, but I’m not sure if that’s a condition. I guess I would request that the condition be
rephrased that the Planning Department require an SMA for this. Is that not–?
Mr. Hiranaga: That’s not what I said. I said you must agree to submit for an major SMA permit on
your – and not require the Planning Department to say what you must do. You must voluntarily
apply for a m ajor SM A perm it or yo u w ill not re ceive m y vote.
Ms. Cua: If I could just make a comment just to make it clear? So everybody’s clear, an application
has already been filed. Yeah, so the applica nt submitted a special managem ent area perm it
assessm ent. The Department has not made or conducted the analysis for the assessment. So
you’re talking about when the applicant gets ready to file an application. So I just wanted
everybody to understand that that application has been filed already. So with that, then I think you
should have your discussion.
Mr. Hiranaga: To clarify then, that he will notify the Planning Department that he will be submitting
for a major SM A perm it, and not wait for a determ ination from the De partment.
Mr. Starr: Yo ur choice, M r. Kaufm an.
Mr. Kaufman: I guess schematic. I did no t apply for a m ajor and I did not apply for a m inor. I simply
applied for an SM A at this point. Is it your request tha t the applica tion be withdrawn and that I
submit a new application? Sorry. I’m just slightly out of my league on this one. I’m just trying to
get some direction. I understand where you’re trying to go, but from my perspective, I just applied
for an SMA.
Mr. Hira naga: Ann, do yo u understand w hat I’m trying to request from the applica nt?
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Ms. Cua: I understand what you ’re saying, and I don’t know if we need Co rp. C ounsel to c him e in
on this at some point. There has been – like I said, there has been an application filed. The
Department has to conduct its assessment. And we have to go through all our criteria. If the
Department continues with its assessment, it may find that there are significant impacts regardless
of valuation. What Joe is saying is correct about – especially when the valuation is close. For us,
we requ ire something from you –an engineer or an architect, but even with that, we have to through
an assessm ent, and we h ave to co me up and be able to say that there are gonna be no significant
imp acts for us to be able to issue an exemption. If we can say th ere’s no significant impacts and
the valuation is under $125,000, we may be able to issue a m inor. But regardless of va luation, if
we find th at there are going to be significant imp acts, if we find that in ou r analysis, the n w e w ould
bump that up to a major. What you ’re askin g is th at the applican t – I would thin k he w ould have to
withdraw his application, and just file a major permit, if you’re asking him to voluntarily ap ply for a
major permit. What he’s saying, and I understand that he doesn’t understand the logistics is he just
filed an a ssessm ent. And h e’s w aiting for us to make a determination. If we go that route, the
determination could be that there would be no significant impacts based on m itigative measures.
We don’t kno w ‘cause we haven ’t com pleted the assessm ent yet.
Mr. Hiranaga: Previously you had stated that other developers have on their own decided to just
apply for major SMA permits and not wait for the determination from the Department and also be
exposed to a possib le appeal by the determination of the D epartm ent. That has been a practice
in the past.
Ms. Cua: Yeah, but I also did say that that’s normally is the case when a big hotel project comes
in or clearly you have a m ajor project. No rmally, norm ally, a four-lot subdivision that is not gonna
requ ire – or that is not proposing construction of houses on the for lots, no rmally they would come
in for an assessm ent, normally. That’s what we have fo und to be the case.
Mr. Hiranaga: But – but developers have done that voluntarily in the past–gone straight to a major
SM A perm it?
Ms. Cu a: That is the ir option to come in straight out and ask for a major permit. That is an option.
Mr. Starr: Dr. Iaco netti?
Mr. Iaconetti: Is there some reason the cost of the retention basin is not included in this?
Mr. Kaufm an: I don’t have the answer for that. I do know in talking to – just vaguely have an answer
that in talking to Mr. Otomo, I remember him saying that there are certain infrastructure
imp rovem ents that are costed towa rd the project and some that are not. And I’m n ot sure . . .
(inaudible) . . . retention basin is or isn’t in the re.
Mr. Iaconetti: Should it not be?
Mr. Kaufm an: I don’t have an answer to that. I would just say that again, if we go back to July 10 th,
my applica tion wa s on all fronts in various areas, and I haven ’t wa vered from that. And so I didn’t
know if I was applying for an SM A m inor before or an SM A m ajor. I just simply applied for an SMA
permit. I am more than happy to deal with – regardless of the valuation, if the Planning Department
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determines that there are significant impacts that will be created by this, I will wanna mitigate them,
period. And I don’t know if I’m mitigating those any more by applying for an SMA major now o r not.
I don’t know if you’re gonna get any d ifferent response out of the Planning D epartm ent in the ir
assessment of what we need to do in terms of mitigation.
Mr. He dani: I think what Comm issioner Hiranaga is requesting is for a voluntary commitment to go
for an SMA m ajor on this particular project whether the Commission passes that as a recommended
condition o r not from his p erspective, I guess. Not putting wo rds in your m outh, Ken.
Mr. Hiranaga: Well, if it’s not voted by the Commission as a condition on the application, I just hope
you have five other votes that approves your application ‘cause you’re not gonna have my vote.
Mr. Kaufman: No, sorry, what I was trying to get clarification from Ms. Cua is a recommendation that
we withdraw our current applica tion and submit a ne w a pplication for a SMA m ajor. If that’s th e
recommendation, then I’m gonna have to abide by it. I’m not fighting that notion. I’m just saying
that wh ere I am right now is there is an applica tion there. At some point, I’ve got to be eithe r be told
to remove that application and apply for an SMA major, or continue going on the path that I’m going
right now.
Mr. Hedani: I concur with Comm issioner Hiranaga’s perspective on that because I kn ow it’s – in
looking at the map and seeing it’s in a flood zone, to agree to a condition for pre and post
development retention of all water onsite, it’s gonna take some heroic m easures, I believe,
especially if it’s all rock. S o I would kinda wa nna see an SM A m ajor on this o ne also .
Mr. Starr: I made m yse lf clear on that, too, but it’s the applicant’s choice. I think our request was
that it be voluntary.
Mr. Mardfin: How many pages is the application form? One page, two pages?
Mr. Yoshida: I think it’s more than ten.
Mr. Mardfin: Is there a box on there to check whether you are requesting an SMA ma jor, an SMA
minor, or SMA exempt? There’s no box on there?
Ms. Cua: No, not on the SM A asse ssm ent applica tion. The SMA use permit app lication, which is
an SM A m ajor applica tion is a separate application.
Mr. M ardfin: If they subm itted that, does that – can you say that one m ore tim e so I’m clear?
Ms. Cua: The special management area use permit application which is a major permit application,
that’s wh at yo u’re speaking of, is a separate applica tion from wh at he submitted. He submitted an
assessment application. That assessment application can either become a minor permit, or an
exemption, or it can be bumped up to a major by th e D epartm ent after we do our analysis, bu t that’s
not what you’re asking.
Mr. Mardfin: No, it isn’t. What they’re asking is, and I’m tending to it already, that the applicant
submit an SMA m ajor permit application and they can do that at this stage?
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Ms. Cua: They can do that at any stage?
Mr. Mardfin: Would doing it now be premature in any context?
Ms. Cu a: I really don’t kno w any specifics of this project. I’m just kinda waiting for my project, but
normally, the Planning De partment is not able to grant an SMA permit, and you’ve seen this, unless
they have proper zoning. And I understand they have R-3 zoning for this property, but they need
a district boundary am endm ent. So I believe any SMA application is premature at this time, but
again, that’s based on the ten minutes of information that I’ve–
Mr. Starr: Let’s take a recess. It’s been over two hours. We’re gonna take a short recess. W e’ll
try to get back in about seven minutes.
(A re cess w as then taken at 4:04 p.m., and the m eeting reconven ed at 4:12 p.m .)
Mr. Sta rr: . . . of the Iwa Ike. And we are gonna be losing some Mem bers and Corp. Counsel
whose presence I cherish. So, Members, any more questions, comments? Commissioner
Hiranaga?
Mr. Hiranaga: Just clarification on the archaeo logical sites, those are go nna be e aseme nts tha t are
recorded in the deeds as far as identifying their location and preserving their in situ status?
Mr. Kaufm an: I presume w e’ll handle it just like we did the fishing shrine on 116 which was I believe
it was a recorded easement. Pretty certain they were, yeah. We had put in place an easement for
historic preservation purposes.
Mr. Starr: Okay, Mem bers, any o ther comments? If not, a m otion w ould be acce ptable. Oh , wait,
how about a recommendation from the Department? It’s always good to get a recommendation.
Give us the short form.
Mr. Prutch: He’s asking if we resolved the SMA issue, or if that’s a question, or–
Mr. Hiranaga: I’ll ask the question–are you agreeable to withdrawing your special management area
assessment application, and agreeable to submitting a major SMA permit application for the subject
project?
Mr. Kaufman: Yes.
Mr. Starr: Okay. So is that something that we need to condition or is that the something that the
Department can just take heed of and hear that – and cancel the existing application, and be
waiting for a m ajor?
Ms. Cua: Well, we can’t go ahead and just cancel it. We would need a withdrawal letter from the
applicant. Once we get that, we would acknowledge the withdrawal letter and return his
assessm ent applica tion.
Mr. Starr: And, Mr. Kaufman, is this what you’re proposing to do?

Maui Planning Commission
Minutes - October 14, 2008
Page 110

APPRO VED 1/13/09

Mr. Kaufman: I’m proposing to withdraw the current application and submit a new application for
an SMA m ajor. I believe that’s what was requested.
Mr. Hiranaga: Should it be a condition of the application so it do esn’t ge t lost before the C ouncil
or–?
Mr. Starr: I’m kinda feeling that may not be a great thing to have as a condition on this.
Co mmissioner Iaconetti?
Mr. Iaconetti: Until he subm its his new a pplication, how can w e condition it?
Mr. Hira naga: No, we’re talking about the boundary am endm ent.
Mr. Pru tch: You’re conditioning the district boundary amendment application before you today.
That’s where these conditions for lighting, and Sites 224 and all that stuff, that’s being placed on
the DBA recomm endation to the Council–those conditions.
Mr. Hiranaga: I just d on’t want it ge t lost som ew here. I’d like the C ouncil to have it in bold type
before them. You can figure out where to put them.
Mr. Starr: Is it possible to just put a note that that was – that that comment was stated by the
applicant?
Ms. Cua: Ch air, what we could do is, in the tim e that it would tak e to prepare the ordinance that
wo uld have to go to Council and the map, the applicant would withdraw the application, ‘cause that
takes some time, we could acknowledge that, but in the letter that we send up to Council, we could
indicate that that was your request to the applicant, he agreed, and hopefully in our letter it will say
the withdrawa l letter w as subm itted o n this da te, and the application wa s returned on this d ate
before we send it up to Co uncil.
Mr. Hiranaga: And the applica nt will be applying for a major SMA permit upon approval from the
Co uncil?
Ms. Cu a: W ell, we don’t nec essarily – we’re not concerned with when he applies. That’s his choice.
I think what yo u’re concerned with is that that application is withdrawn and at some point in time,
he applies.
Mr. Starr: Dr. Iaco netti?
Mr. Iaconetti; I’m just w ondering if it wouldn’t be easier to just defer at this point until they get the
proper am endm ents and agreements in.
Mr. Starr: I’m ope n to w hatever motion Members make. Let’s proceed with the recommendation
and then w hateve r motion anyo ne wa nts is fine with me. M r. Pru tch, plea se, let’s move it along.
We’re gonna lose our quorum and lose our counsel.
Mr. Prutch: Okay, re commendation report, the application complies with the applicable standards
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for a State district boundary am endm ent. It me ets the eight criterion for urban district as listed in
the staff’s recom mendation report. The Maui Planning Department’s recommending that the Maui
Planning Comm ission recommend to the Maui County Council approval of the State land use
district boundary amendm ent from ag to urban subject to the two conditions listed in your staff – in
your recommendation report, plus the five conditions listed in the letter to Mr. Greg Kaufman dated
October 7 th which list the conditions for minimu m lot sizes; no future subdivision; no
condominiumizing lots, setbacks to match rural RU 0.5 standards; and building height limitation
of 30 feet; plus–try and get these right–the condition on the light stan dard Chair Starr requested;
the – I don’t kno w w ho suggested this o ne, but the retention of all pre and post construction
development runoff onsite; Mr. Mardfin’s idea of the applicant and future lot owners allowing access
to their properties for some future Makena area wide archa eological study. And then the next
condition is the Sites 224 A through E, and 225 shown on Figure 6 shall be preserved in situ (that
the driveway as shown may need to be relocated or redesigned to avoid said sites). Also, with that
condition that the sites be preserved in a recorded easement for historic preservation purposes
similar – well, leave it at that. That’s all I have.
Mr. Starr: Good. W ho’s go t a m otion? Oh anas.
Mr. Pru tch: Okay, sorry. Was it no? I forget.
Mr. Starr: 700 square feet.
Mr. Pru tch: Okay, th at’s rig ht. O hanas limited or acce sso ry dw ellings limited to 700 foot max.
Mr. Starr: Okay, who’s got a motion? Comm issioner Hiranaga?
Mr. Hiranaga: Actually, the follow-up letter to OHA regarding the–
Mr. Pru tch: Was that a co ndition o r wa s that jus t something that we we re gonna try – s taff–
Mr. Mardfin: Something you were gonna do.
Mr. Pru tch: Okay, I o nly listed the conditions to go forwa rd to Co uncil.
Mr. Starr: Just m ake sure you got that.
Mr. Hiranaga: Is Corp. Counsel comfortable with the Condition No. 1 regarding curbs and gutters?
Mr. Giro ux: Again, as far as me being comfortable, I think that we would need to find out what
Public Works’ position is. Even with that condition, I don’t see it alleviating a need for a legal
analysis be cause it’s still possibly will be creating a conflict of laws.
Mr. Starr: Mike?
Mr. Miya mo to: Thank you, Mr. C hair. This is a condition we worked with the Planning Department
to be a consisten t with all the other projects that came forth along Makena-Keoneoio Road. And
we inserted – the primary thing that w e wanted inserted was “minim um ” because as an exam ple
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in this project, th ey are proposing a 48-foot right-of-way in front versus what’s proposed as the
minimum of 32 feet on the other projects . So I mean, we just wanted a condition so that it doe sn’t
conflict w ith the Co unty code.
Mr. Starr: Okay, so the wo rding of it as it, are you convinced that that’s legal and in conformance
with the code?
Mr. Miyam oto: As far as leg al, I leave that to Mr. Giroux, but as far as conforming to what the
wishes were of the C ouncil and the prior projects , it’s pre tty consisten t.
Mr. Starr: Will you go with that, James?
Mr. Giro ux: A nd, Mike, I’m looking at the wo rding. I didn’t see this in the other project, which is
gonna be in the sim ilar circum stance. This is the same w ording you wa nt in th e other project?
Mr. Miyamoto: Yes, we had talked about it, and Joe and I had mentioned it to Paul that th ey should
be included also.
Mr. Starr: Commissioner Hiranaga?
Mr. Hiranaga: I don’t believe Mike was here when you gave your concerns about the conflict that
this is a urban designated rural – I mean , reside ntial zone, and you’re waiving urban infrastructure
requirements, if you have that legal right to do that was his concern.
Mr. Giroux: I guess I should bring you up to speed as far as my concerns were that when I was
working on the projects where we were working with the zoning issue that was conflict with the
community plan, the – at that time, the Public Works Director was very concerned about whether
or not he had discre tion or not. And in that context when I wrote that opinion, it was very na rrow ly
construed to the power of Council in doing changes of zoning. And my concern was that we ’re
doing with administra tive action of 205 of the legisla ture and it’s not com ing out of the power of
zoning. So the analysis may or may not be similar because we’re still looking at a document that
has an internal inconsistency–the community plan–and a conflict of laws between two ordinances
coming out of the County Council. And I wanted to know wha t position the Public Works wou ld take
in the situation where previously they did not feel that they had the discretion. And as far as I did n’t
wa nna be setting up the Co uncil to be creating a conflict of laws.
Mr. Miyam oto: Thank you, M r. Ch air. In our discussions with the previous project, the project that
brought the issue to light, the Papaanui Project, they were given urban. The roadway adjacent to
their property was very narrow so it would’ve resulted in an excessively high retaining wa lls to
provide what was designated by urban. So based on the County code, we did not feel we had any
leeway as to what we could grant and what we couldn’t grant. The County code is very
straigh tforwa rd on that. So that’s when we seek the opinion that if the C ouncil made it a condition
to be consistent with the comm unity plan that would force Public W orks to adhere to the Co uncil’s
decision is what we interpreted it at that time. And as James said, at the time it was only fo r a
change in zoning. This is a DBA so it’s a little – I don’t know if it still applies. We’d have to get
counsel’s opinion whether a condition of DBA is similar to that of a change of zoning.
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Mr. Starr: Okay, Members, how about we just stick with what we just did on the first one, which was
to have a letter go up with it from the De partment making sure that it’s re solved before it goe s to
Co uncil? I would say leave the condition but have the Department just write a note that would go
up to Council with it saying that it should be resolved before their action on it. Isn’t that what we
did on the previous one?
Mr. Pru tch: I don’t kn ow . I missed that part.
Mr. Starr: Clayton, have you got the wording on that? No? And that’s been about six months ago.
Mr. Yoshida: So do we have a motion?
Mr. Starr: No. What we asked the plann er to do was to send a note to Council that the issue of
what roadway improvements, and curbs and gutters are done should be resolved by Public Works
and the applicant before they decide on it before they do decision-m aking and be includ ed in the ir
decision. Did I remember that right, someone? Anyone?
Mr. Hira naga: Or b efore they w aive the requirements.
Mr. Starr: Yeah, okay, before they waive the requirements.
Mr. Hiranaga: For curbs, gutters, sidewalks. Just make sure it’s legal that they have the right to do
that.
Mr. Starr: Okay. Yeah, get together with your Department, guys, and Mr. Fasi, Joe, and ma ke sure
the two are consisten t. Okay, w e happy w ith tha t? Dr. Iaconetti?
Mr. Iaconetti: So this recommendation going to Council is providing they comply with all of the
requirements or recommendations including the one that Ken has been making about the–?
Mr. Mardfin: His wasn’t m entioned so far.
Mr. Starr: We don’t have a motion. We don’t have a motion yet. We just have the recommend–
Mr. Iaconetti: My fee ling is that this is not a ve ry clean situa tion. And I would personally prefer, and
I don’t know how far this will go, but move that we mo ve that we defer until a date specific to take
care of all of the requests and recom mendations that have been made.
Mr. Starr: Do we have a second?
Mr. Hedani: Second.
Mr. Starr: Okay, we have a motion on the floor by D r. Iaconetti, se conded by C om missioner He dani.
The motion is–
Mr. Yoshida: To defer to a date certain – to defer action to a date certain until all of the conditions
are provided.
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Mr. Starr: Have you got a date?
Mr. Yoshida: Well, again, you know, I circulated the report for the next meeting. We have five public
hearing items. And we already deferred the Hoolio House because they couldn’t stay pass 3
o’clock to the November 10 th meeting. We had four public hearing items.
Mr. Starr: So the second No vem ber meeting.
Mr. Yoshida: Well, we have another four public hearing item s.
Mr. Starr: Well, let’s put it for the second November meeting. Now we got five on each of the – we
got the one so far today. Anyway, we have a motion on the floor and seconded. W e have any
discussion on that?
Mr. Prutch: Yeah. Oh, sorry. Can I? Just not understanding the deferral on the conditions when
we have all the conditions called out and listed out on the recommendation.
Mr. Starr: Okay, you don’t have to vote on it then, Joe. Let us vote.
Mr. Prutch: No, no, no. I’m just trying to understand.
Mr. Starr: Okay. Anyway, all in favor of– Yeah, what’s the date of that second meeting?
Mr. Yoshida: November 25th.
Mr. Starr: November 25th is the date. So deferred to November 25 th. Commissioner Mardfin?
Mr. Mardfin: I’m gonna vote for this on the hopes that the Department can also figure out how they
want the SMA m ajor deal structured.
Mr. Starr: Okay, we’re gonna vote now on this. Yes, we are. We’re deferring to November 25 th is
the motion. All those in favo r, please raise your hand. All those opposed.
Mr. Yoshida: I see we have five votes in favor. Commissioner Hiranaga and Chair Starr voted
against. And Commissioner Guard and Comm issioner Pawsat are excused. Motion carried.
It was moved by Mr. Iaconetti, seconded by Mr. Hedani, then
VOTED:

To Defer the Matter to the November 25, 2008 Meeting in Order for
Concerns by Commission be Addressed.
(Assenting - W. Iaconetti, W. Hedani, B. U’u, W. Mardfin, D. Domingo)
(Disse nting - K . Hiranaga, J. Starr)
(Excus ed - J . Paw sat, J. Guard)

Mr. Starr: The motion carries. The item is deferred ‘til November 25 th. Thank you very much.
Moving on to the next item .
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Mr. Yoshida: We have the action minutes approval of the–
Mr. Starr: Let’s ho ld tha t. I’d like to reque st if it’s okay with M em bers, we have – M r. Arisumi’s been
here for the Nisei Veteran’s Center. I think we can take that very quickly. Can we get a quick
motion to move that up on the agenda?
Mr. Hedani: So moved.
Mr. U`u: Second.
Mr. Starr: O kay we have a m otion b y Co mm issioner Hedani, seconded by Com missioner U`u to
move up Item G-3 up to the top of the agenda. And this is – I’ll let Mr. Yoshida take it and see if we
can move this really fast. Is Danny Dias here?
Mr. Yoshida: No.
Mr. Starr: Who’s gonna handle this?
Mr. Yoshida: I’ll handle this
Mr. Starr: Okay.
3.

Planning Director notifying th e M aui P lann ing C om mission pursuan t to
Section 12-202-17(e) of th e M aui Planning Co mmission’s SMA R ules of his
inten t to issue a time exte nsio n on the following re quest:
NISEI VETERA NS MEM ORIAL CENT ER requesting a two-year Special
Management Area Use Permit time extension on the period to co m plete
con struction of the Nisei Veterans Memorial Center at TMK: 3-8-007: 123,
Wailuku, Island of Maui. (D. Dias)

Mr. Yoshida introduced the project into the record.
Mr. Yoshida: The notice – the request letter has been filed. You acknowledge receipt of the request
and eithe r vote to review the time extension request or waive the review of the request. This project
has been ongoing for a wh ile, bu t they’ve had to deal with funding and I believe archaeological
issu es.
Mr. Starr: Co mmissioner He dani?
Mr. He dani: M ove to waive revie w o f the request.
Mr. Iaconetti: Second.
Mr. Starr: Okay, we have a motion by Comm issioner Hedani, seconded by Co mmissioner Iaconetti.
The motion is–
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Mr. Yoshida: The motion to approve the request to allow the Director to issue the time extension,
and also a ckn ow ledge the receipt of the request.
Mr. Starr: An y discussion? Seeing none, all in favor, please raise your hand. All opposed, raise
your hand.
Mr. Yoshida: Unanimous.
It was moved by M r. He dani, seconded by Mr. Iaconetti, th en unanimously
VOTED:

To Acknowledge Receipt of the Request and Waive the Review of the
Request.
(Assenting - W. Hedani, W. Iaconetti, B. U’u, W. Mardfin, D. Domingo,
J. Starr)
(Excused - J. Pawsat, J. Guard, K. Hiranaga)

Mr. Starr: Thank you. We’ve waived our review of the request. Thank you very much. Keep up
the good work. Our next item is action minutes.
D.

ACTION MINUTES OF THE SEPTEMBER 23, 2008 MEETING AND REGULAR MINUTES
OF THE JULY 22, 2008 AND AUGUST 26, 2008 MEETINGS

It was moved by M r. Iaconetti, seconded by Mr. U’u , then unanim ously
VOTED:

To Approve the Action Minutes of September 23, 2008 and Regular
Minutes of July 22, 2008 and August 22, 2008 as Circulated.
(Assenting - W . Iaconetti, B . U’u , W. Mard fin, D . Do mingo, W . Hedani,
J. Starr)
(Excused - J. Pawsat, J. Guard, K. Hiranaga)

Mr. Starr: Once again, ku dos to the De partment for nice, q uick , and exce llent job w ith tho se.
G.

DIRECTOR’S REPORT
1.

Pursuant to Section 12-202-26 of the Special Management Area (SMA) Rules
of the Maui Planning Comm ission, this is a no tification of the filing of the
following SM A a ppeal:
THOMAS D. WELCH, JR., ESQ. of MANCINI, Welch & GEIGER representing
DOUGLAS POSELY , DONNA ANNE POSELY, PETE UNGRINICH, and JANET
J. UNGRINICH appealing the Planning Dire ctor’s decision dated September 8,
2009, refusing to process the Special Management Area Assessment
Application (SM X 2008 011 8) for th e Olowalu Makai - Hikina Subdivision
(Su bdivision File No .’s 4.753; 4.755, 4.757; 4.834) located off of Honoapiilani
Highw ay, TM K: 4-8-003: 0 47 (Lo t 47-A), Olo walu, Lahaina, Island of M aui.
(APPL 2008/0002) (T. Kapuaala)
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Mr. Yoshida read the agenda item into the record.
Mr. Yoshida: So it’s just a notification of receipt pursuant to your rules that this appeal has been
filed b y Mr. Ge iger on behalf of the Poselys and the Un grinichs .
Mr. Starr: Okay, so anyon e have anything w ith tha t?
Mr. Iaconetti: I assume this is typogra phical “2009? ”
Mr. Yoshida: Yeah, it’s “20 08.”
Mr. Starr: And my understanding is no action’s required of us on this?
Mr. Yoshida: That’s correct.
Mr. Starr: Okay, Members, anything on this? Not seeing any, we can move right along.
2.

July 31, 2008 letter received from the Department of Housing and Human
Conce rns regarding satisfaction of the SMA condition for the provision of
workforce housing relating to the Kapalua Central Resort SMA

Mr. Yoshida read the agenda item into the record.
Mr. Yoshida: Ann Cua was the staff planner on the Kapalua Resort S MA. We ha ve peop le here
from Maui Land and Pine.
Mr. Starr: Please take it, Ms. Cua. I understand there’s some conflict here. Can you explain the
situation?
Ms. Cua: I’ll do the best I can. W e ha d the Housing Director here, but she ha d to lea ve for a
meeting with the Mayor. We received this letter dated July 31 st from the Department of Housing
and Hum an Concerns then Director Vanessa Medeiros just basically notifying the Commission that
condition no. 27 of the SMA permit relating to the Kapalua Central Resort Project, the compliance
with that, is in question .
Just to let the Comm ission know the project has not received any kind of building permits or
anything yet. We ha ve not finalized any compliance report. There are a number of conditions that
are still outstanding that they ha ven ’t com plied with yet, b ut this is just a letter we received, and it
we nt to the Commission, and it was asked to be placed on the agenda. So unless there are any
questions, I have nothing further to add.
Mr. Starr: I have a que stion, w hich is wh at would hap pen , and is there any action this body can take
if an applicant does not comply with these conditions, or is in conflict with an agency of the Co unty
that has been charged under the conditions with creating conformance? Is there anything we can
do or what can our Department do?
Ms. Cu a: W ell, for an y condition, we requ ire two com pliance rep orts. W e req uire a prelim inary
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compliance repo rt. In this case, I be lieve it was prior to bu ilding perm its, and then a fina l report
prior to ce rtificate of occu pancy. And there are some conditions that must be complied with prior
to a building permit such as if they need an NPDES permit–anything construction related. And then
there’s conditions that need to be satisfied before they get a certificate of occupancy. And these
compliance reports are given to the Planning Department. And if we find that they have not
satisfied the condition prior to when they’re supposed to satisfy it, we do not approve the
compliance report, and therefore, they’re not able to get either a building permit or a certificate of
occupa ncy. We’re just not there yet because we’re not reviewing any kind of compliance report for
this project at this point in time. This is a little big unusual situation where you we re sent a se parate
letter from the Department of Housing and H um an C oncerns, but it wa s basically to say that the re
is a conflict between the 40 and 50%. And they’ve supplied the minutes of the meeting where you
see that Bob M cNatt said we w ill at least do 40% and if 50 % is req uired, we’ll do that. And I think
that’s what generated this letter to be written because I guess the parties–the Housing Division and
the applica nt basically agreed to disa gree. That’s my understanding. And yo u can – M r. Ch urchill
is here, and you c an ask him ma ybe to further clarify, but that is my understanding of the situation,
and you’ve basically been put on notice that as of now, they’re not complying with the condition, but
I’m here to tell you that there are other conditions that have not complied with yet because they just
haven ’t mo ved forw ard with the project.
Mr. Starr: Okay. Mem bers, it do esn’t so und like there’s any direct action we can take, but is there
anyone who would like to hear from M r. Churchill or have at him or anything? Mr. Churchill, please.
Mr. Ryan Churchill: Good evening. It’s getting late. You’ve had a long day. Ryan Churchill with
Maui Land and Pineapple Company to answer any questions, but otherwise, I agree with Ann.
We’re not disputing that we’re not in compliance with that condition. And there’s many conditions
we ’re still working to address a nd have n ot submitted a complian ce report.
Mr. Starr: Am I to understand from what you’re saying tha t you h aven’t taken a firm position against
the requirements, you’re just still working on it?
Mr. Ch urchill: There’s numerous conditions in working on the project that we’re not in there pushing
to try to pull building permits or anything like that. So I think it’s prem ature and we’re still working
through the process with the County.
Mr. Starr: Okay. Members? Yeah, Commissioner Mardfin?
Mr. M ardfin: A re you disputing the 50% num ber?
Mr. Churchill: Yes.
Mr. Starr: I do remember that conversation with Mr. McNatt where he did say that if that was the
requirement. Commissioner He dani?
Mr. Hedani: Ryan, were there any measures that were taken that were conditioned on the
agreement?
Mr. Ch urchill: W hich agreement?
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Mr. He dani: Were any applications filed or any permits pulled relative to the Central Resort Project
that were tied to the 40 or 50%?
Mr. Ch urchill: There’s no agreements in discussion. There’s been no submittal. There’s been no
discussion with them of which of our a ffordable housing projects will satisfy this. It’s just the
projects too premature to have th ose discu ssio ns with them.
Mr. Heda ni: Well, what I’m he aring is that the position that was taken previously from Maui Land
and Pine was that if 40% wa s the requirem ent, it would be provided. If 50% wa s the requirem ent,
it would be provided. What I’m hearing today is that if 50% is the requirement, it would not be
provided. Is that true?
Mr. Churchill: No, I think what we’re saying is, and what Mr. M cNatt’s intentions w ere there is w e’re
volunteering to do 40%, and w e’re still standing to that today. However, 50%, the ultimate decision,
if that’s required, an ultimate decision, in our view, is the court of law. If that’s required, then w e’ll
do that.
Mr. He dani: Okay, so you ’re saying if the requirement is 50 %, we’ll just see you in co urt?
Mr. Ch urchill: Co rrect. And that’s where we’ve been working with the Mayor and her administration.
And there’s been a change in the Director there to see wh ere we ’re apart and w hether we can settle
on something. And if we can’t, then we ’ll be pursuing our due course in court.
Mr. Hedani: Okay. I guess my question would be to the Department as to whether or not any
permits were issu ed that were tied to that agreement.
Ms. Cua: For Central Resort, the only permit that was issued was the–
Mr. He dani: Anyth ing that was related to the project.
Ms. Cua: No, outside of the special management area permit, and the project district phase 2
approval which was granted June 26, 2007, no.
Mr. Hedani: I guess my question, Ann, would be were the project district approval, if those
approvals we re condition ed on that condition b eing m et?
Ms. Cua: Yes, the condition–
Mr. Hedani: So they were conditioned on those commitments.
commitme nts negate the project district approval?

Wouldn’t reneging on those

Ms. Cua: If they’re not able to meet any condition, then we would not be approving compliance
reports, which would not allow them to get building permits or certificate of occupancy. And the
condition th at apparently is in qu estion here is the one that says that:
As represented by th e applican t, a vo lunteer provision of at lea st 40% of the
workforce housing unit sha ll be p rovided. Should a determination be made that a
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workforce housing requirement of 50% is applicable, the applica nt shall provide said
50%. A copy of the executed affordable hou sing agre em ent for the C entral Res ort
Project shall be submitted to the Planning Department together w ith the project’s
preliminary complian ce report.
And that has not – that has not happened yet. Did I answer your question?
Mr. Hedani: I guess my question would be, what’s the next step at this point, then?
Ms. Cu a: W ell, un til we have a complian ce report, there’s really nothing for us to do because when
they submit a compliance report, they will say in fact how they a re com plian t with that condition.
Un til we have that, we can not move to the next step. My unde rstanding is they have not filed for
any building permits. And normally, an applican t will file for their preliminary complian ce report in
anticipation of having building permits granted. And so none of that has been filed for to my
knowledge. And I know I’m not exactly sure on the building permits, but I can tell you on the
compliance reports, I have n ot received any full review , and it’s probably because they are still
trying to see how they’re gonna be satisfying a number of conditions because they had I don’t know
how m any–d efinitely m ore than 27 condition s. I thin k it was ove r 30.
Mr. Iaconetti: Is there a tim e limit by w hich they must subm it a co mplian ce report?
Ms. Cu a: Not to subm it the compliance report. They have I believe for this project–I don’t know if
we were doing the two years or three yea rs then–three yea rs to start construction. And if they can’t
start construction within three years, then they can come to you for an extension. So within three
years, they have to get building permits to be able to start construction, or they would need to
exte nd – request exte nsion of the SMA perm it.
Mr. Starr: Okay, thank you for bringing that to us. And I thank you to the app licant. The m em ory
of this bo dy is certainly more than two or three ye ars, Mr. Ch urchill. So bear that in m ind.
Mr. Iaconetti: So the only recourse if they are not complian t is to n ot give them a building perm it.
Ms. Cua: If they are not compliant with conditions, we will not be granting approval of compliance
reports, and depending on wh ich c ondition s – there are certain co nditions that have to be complied
with before they get a building permit, and certain conditions they have to comply with before they
get a certifica te of occu pancy. So if the y’re n ot able to co mply w ith the conditions that need to be
complied with before a building permit, then no, they will not be able to get a building permit. And
then if they get building perm its and they build, and they don’t comply with the remainder of the
conditions, they will not be able to get a certificate of occu pancy an d occu py th eir project.
Mr. Iaconetti: So in essence, if they stand on their 40% rather than the 50% that they ag reed to, if
they stand on that, they ha ve th ree yea rs in wh ich to comp ly, and after that, they have to reapply
for the whole project?
Ms. Cua: I’m sorry, could you–? I think I lost you. Y ou’re making sense, but I lost you. It’s my fau lt.
I lost you mid-stream. Can you state that again?
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Mr. Iaconetti: If the y continue to refuse to agree to the 50% and stand on the 40% , and they d on’t
agree with the 50% for three years, at that point the y ha ve to apply all over again for a new p erm it?
Ms. Cu a: No, no. And I don’t wanna just limit it to this condition because it really could apply to any
condition, but let me talk about this condition. I’m sorry to go back and forth. This condition
specifically says that they h ave to get us an executed affordable housing agreement with the
project’s preliminary compliance report. As I mentioned, the preliminary compliance report comes
before a building perm it. But for any condition that would come before the building permit and
before they could start construction, I mean, they have that three-year window before they can
construction, if they are not able to start construction within the three years, then they don’t have
to come for a brand new permit. They just need to come in an d ask fo r an exte nsion of a permit.
It doesn’t require a public hearing, but it does require us to bring the project before you. You can
take public testimo ny, b ut it’s not a noticed public hearing matter.
Mr. Iaconetti: So if we do not extend at the end of three years, then what happens?
Ms. Cua: If you don’t extend the permit, then they don’t have a permit any more.
Mr. Iaconetti: That’s what I was askin g.
Mr. He dani: Ann, you ’re not recommending at this p oint that we rescind the permit?
Ms. Cua: No, no.
Mr. Hedani: Because you’re still in discussions with the–
Ms. Cua: Because I’ve received no com plian ce report that tells me that they’re not complian t with
the conditions either the preliminary compliance report or the final. I’ve not received anything, so
I think it’s pre mature at this p oint in time to be asking you to rescind the permit because until they
submit me a compliance report that shows how they have com plied with all of th e condition s, I’m
not in a p osition to make that kind of a recom mendation to yo u.
Mr. Hedani: Okay, from m y perspective, if they make a commitment, and then they reneg on that
commitme nt, it’s ground for conside ring rescind ing the approval.
Ms. Cua: That’s correct. But again, I don’t have anything in writing from them that’s telling me that
they are not going to co mply w ith tha t condition a s of yet.
Mr. H eda ni: I just heard, “I’ll see you in cou rt.”
Ms. Cu a: Right, and you also heard that they’re still in discussions and trying to reach a settlement
with the now new D irector. So again, un til I get som ething more than this, an d until they’re asking
for a building permit, and they want us to approve a preliminary compliance report, I’m really not
in a position to tell you much m ore than I have .
Mr. Starr: I would think at some point perhaps a letter from this body saying that we hope that they
wo uld comply not only with all written conditions but also with a ve rbal state ments m ade by the ir
representative Mr. McNatt which a num ber of us witnesse d w ould be in order, but I think it may be
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a little bit prem ature. So could we request that you keep us up to date on what happens with this?
Ms. Cua: Sure.
Mr. Starr: Members? Ok ay, th ank you ve ry m uch. And good luck to you, Mr. McNatt, and I hope
that Maui Land and Pine maintains – Mr. Churchill, and I hope that the good spirit of Maui Land and
Pine remains.
Mr. Churchill: (Inaudible)
Mr. Starr: Sure.
Mr. Churchill: I think as Ann pointed out, we’re not reneging on this. We’re not reneging on what
was said. My point is that the decision, the final decision, has not been made. And so when that
decision is made, then we’ll come back to staff and either have our compliance report, and our
compliance repo rt will sa y he re’s the decision, that’s u ltimately been m ade, and this is what we’re
gonna comply with. And so I think it’s premature until that decision’s final. And so I think that’s
been somewhat misinterpreted here.
Mr. Starr: Okay, well, ho pefully there wo n’t be any conflict.
Mr. Churchill: Thank you.
Mr. Starr: Thank you. M r. Yoshida, let’s finish it up.
4.

Planning Commission Projects/Issues

Mr. Yoshida: We’re on the Commission projects/issues item.
Mr. Starr: Don’t have issues. Okay, next one.
5.

Discussion of Future Maui Planning Com mission Agendas

Mr. Yoshida: I’ve circulated what’s on the next agenda–October 28 th. There are five public hearing
item s, three of which are for public pro jects .
Mr. Starr: Okay, has everyone got that? And if anyone has got any idea s – the next few meetings
look like they’re g onna be pretty full, but if an yon e’s got any ideas for special programs to add one
wh en thing s are a little slow, please let’s hear them. Not now, but by an d by.
6.

EA/EIS Repo rt

7.

SM A M inor Permit Rep ort

8.

SM A Exem ptions Rep ort

9.

Pro posed 2009 M eeting Schedule
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Mr. Yoshida: We have the SM A M inor Permit and SMA Exemption Report, and we’ve circulated our
2009 Meeting Schedule. If the schedule is okay, then we can start reserving the room before
everybody does.
Mr. Starr: Okay, if anybo dy’s got a concern with the meeting sch edule or the agenda, please em ail
them to me or C layton quickly, and then we’ll deal with them. O therwise, we’ll assume it’s okay.
Anyone have an ything for the SM A, EA, EIS list? Got anything today?
Mr. Iaconetti: No, I was going to move to adjourn.
Mr. Mardfin: Second.
Mr. Starr: Okay. All right.
G.

NEXT RE GULAR MEETING D ATE:

October 28, 2008

The meeting was adjourned at 4:56 p.m.
Subm itted by,

CAROLYN J. TAKAYAMA-CORDEN
Secretary to Boards and Co mmissions II
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