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CHAIR JOHNSON: . . .(gavel). . . The Parks and Recreation Committee will come to
order. And we have present today Councilmember Robert Carroll, who's
Vice-Chair. We have absent, Council Chair Pat Kawano who is in the hospital,
and we wish him well; Councilmember Michael Molina, Councilmember
Charmaine Tavares--and welcome back, Charmaine.
COUNCILMEMBER TAVARES: Thank you.
CHAIR JOHNSON: And we also have sitting in. . .not a member of the Committee, we
have Councilmember Dain Kane. So welcome. We have our Parks and
Recreation Director, Floyd Miyazono. David Goode is not here yet. Sandy Baz,
who's also been invited, he's with the Commission on Naming Streets, Parks and
Facilities. . .should be here later. We have our Deputy Corporation Counsel,
Ed Kushi. . .Camille Sakamoto, our Committee Secretary; and Gary Saldana, our
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Committee Analyst. At this time, we have no one signed up to testify. And we're
gonna begin the agenda today with Item Number 2.

ITEM NO. 2: RULES GOVERNING CONDUCT AT COUNTY PARKS AND
FACILITIES (C.C. No. 01-176)
CHAIR JOHNSON: And this item relates to rules governing conduct at the County
parks and recreational facilities. And the focus of this discussion will be to
consider a proposed bill entitled: a bill for an ordinance amending
Section 13.04.080. . .Maui County Code, pertaining to fees and deposits. And
the purpose of the proposed bill would grant the Director of Parks and Recreation
the authority to impose sanctions for misuse of County parks and facilities. And if
there's no objection, I would like our. . .Corporation Counsel to just go through at
least an overview and bring us up to speed what has been transpiring with this
particular ordinance. Thank you. Mr. Kushi?
MR. KUSHI: . . . Yes, Madam Chair. . .we submitted a ordinance. . .revised ordinance
based on your transmittal to our office, dated October. . .10 th , I believe. And in
your transmittal, you, you did submit a proposed draft done by your Staff.
Uh. . .accompanying the ordinance that we submitted. . .is a cover letter dated
October 15 th . If the Committee Members would refer to that?
. . . What we did, we reviewed your proposed draft and. . .we are of the opinion
that we shouldn't. . .if the intent of the Committee is correct as we understand it,
we shouldn't be revising Section 13.04.080 which. . .specifically deals
with. . .fees and custodial deposits. More appropriately, we, we, we go on to say
that. . .we should be revising Section 13.04.120. . .which is currently entitled
Revocation, and fix that up to provide for the not, not only revocation but. . .the
outright or initial denial of. . .of a permit application. And we enclose
uh. . .uh. . .revisions to. . .accomplish that. We did take out. . .what we thought
was. . .perhaps vague, ambiguous, or. . .overbroad. . .language. . .from your
proposed bill. However, we feel that the language that was included. . .would
cover any, any of the. . .anything that would fit into that prohibition. The,
the. . .revisions are twofold--basically to. . .to continue the authority of the. . .the
Director to revoke a permit that has already been issued. . .based on certain
grounds, and, and we list those grounds; but also to. . .authorize the Director
to. . .initially deny an application for a permit.. .based on. . .the Director's
determination that. . .perhaps, perhaps it's not in the public interest to. . .initially
grant the permit. Again. . .these will all be, be determined by the Administration
through its Director. And again. . .we are working on departmental rules and
regulations to provide for an appeals process. But, again, that appeals process
would not be in the ordinance. It would be done through administrative rules and
regulations promulgated pursuant to, I believe, it's Chapter 91 or 92, HRS.
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CHAIR JOHNSON: Okay. Thank you. Do any of the Members or anyone present have
any questions at this point in time?
Uh-COUNCILMEMBER KANE: I'm not a member.
CHAIR JOHNSON: No, that's fine. Councilmember Kane, please.
COUNCILMEMBER KANE: Okay. Thank you. . .Madam Chair. And I wanna thank you
for allowing me to speak although I'm not a member of this Committee. And . . .
. . . I guess in the past and I, and I'm trying to be consistent with issues
regarding. . .discretionary authority. And so I, I just wanted to come in--and I,
and I'm glad that. . .Mr. Kushi and Mr. Miyazono have put together some. . .some
language here. Uh. . .1 guess my interest coming into the meeting,
Madam Chair, was making sure that if we're gonna allow any expansion of
discretionary authority. . .that, that we make sure that. . .that a set of standards
are formulated for the Director to follow, and that takes away from. . .or, or it
gives. . .credibility to your actions as far as not being subject to. . .abusive
discretion that some people may perceive. So making sure that those set of
standards are put in place. And understandably that would be a. . .an
administrative set of standards. And for us, Madam Chair, not to hold up the
intent of what we're trying to do. . .at least. . .the Council be noticed upon
completion of those administrative rules. . .prior to allowing this to go through. In
other words--at least set those, make those set of standards. . .prior to us
allowing this to be enacted. We can move forward and approve it subject to
those things being formulated and forwarded to the Council so we have at least
something that we, we've looked at it. And if there's issues with it, we can bring it
up. If not, then it's just. . .it goes through. So I just throw that on the table for
discussion if there's, if there's any. . .necessity for it, Madam Chair. But, again, I
think that's just a fair check and balance. . .when we start giving. . .discretionary
authority to a director or anybody in administrative function.
CHAIR JOHNSON: No, and I appreciate your comments, Mr. Kane, because I know
that that has been a concern, also. . .in discussions with Mr. Miyazono, myself,
Mr. Kushi, and staff members. We don't want to give an overbroad authority or
to set guidelines where a person has no recourse because oftentimes what is
deemed inappropriate behavior to one person, is not inappropriate behavior to
somebody else. So you wanna take the subjectivity out of that. And. . .1 have
one question, however, Mr. Kushi. Because. . .this relates directly to. . .to the
issuance of permits, and I know that was the circumstance that
originally.. .precipitated this discussion. . .when someone is not really being
issued a permit but they're a park user or they're entering County property. . .is
there any mechanism or means at this point in time through this particular part of
3
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the Code that would also give any authority outside of the permit process. . .for
the Parks Director to simply say, you know, you cannot be in this park?
NOTE: Silence.

MR. KUSHI: . . . Well, Madam Chair, if I understand your question correctly. . .well, I
mean, I mean, let me ask you this, though. . .are, are you asking. . .whether the
public has the right to just be in a park?
CHAIR JOHNSON: It. . .it. . .basically there's some people right now that are exhibiting
behavior that is really not criminal, but it is very offensive to a number of people
that are park users. And it's specifically at Papalaua. I've received a number of
complaints. These people are not permitted to be on the beach in the first place.
If it were assumed that we had camping ordinance or there were a permit
for. . .let's say a weekend party or something of the sort and Parks issued a
permit. . .that would be one thing. But if the person is really just exhibiting very
rude or lewd behavior and it's not really criminal, would this be able to give
the. . .Police or the Director of Parks or anyone any authority to ask that person
to please leave the premises or prevent them from returning to that same area?
MR. KUSHI:
. . . Okay. . .there, there is in, existing in the Code. . .in
Chapter 13. . .Article 2. . .a whole laundry list of prohibitions. . .that not, not
necessarily deal with. . .persons who have been issued a permit. And, and
they're general prohibitions. Now. . .if this .. .
. . . annoying behavior fits into one of these categories, I would imagine
that. . .uh. . .a violator can be asked to leave. And if not asked to
leave. . .be. . .subject to the penalty provisions as violating this Chapter. . .the
general penalty provisions. But, again. . .if it's. . .conduct that amounts
to. . .disorderly conduct, again, there is an existing. . .section in the Code entitled
Disorderly Conduct Committed In A Park Or Recreational Facility, which is
13.04.240. And the police may be called. The person, alleged violator can be
asked to leave the premises. . .and, and, and it's really a criminal conduct action.
So there's two ways of doing it.
CHAIR JOHNSON: Okay.
MR. KUSHI: But it's not so much. . .the discussion, again, it's just for discussion, but it's
not so much relevant to the issue that we're talking about today--which is the
initial denial of a permit.
CHAIR JOHNSON: Right. And, and. . .that's where I just wanted to make sure
that.. .right now the authority at least.. .would exist either with our Police
Department or our Director of Parks to simply. . .ask, based on what we already
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have existing in Code, ask someone to leave the premises. So you're saying
that we, he already has that authority .. .
MR. KUSHI: Right-CHAIR JOHNSON: . . . based on their conduct.
MR. KUSHI: Correct. . .if it's enforced.
CHAIR JOHNSON: Okay. Okay. So it would be up to the public or. . .either law
enforcement then to. . .take care of the situation. The. . .the other thing that I
asked for the Members to consider when you're looking at the draft
ordinance. . .even though we don't have, at present, the appeal process in
place. . .it's my understanding that. . .the. . .basic thing that any person could do
is they could sue if they wanted to in a court of law. Not necessarily sue, but you
know at least take this before a judge and say I feel I've been unfairly treated.
And that is an option--is that not, Mr. Kushi?
MR. KUSHI: That's correct in all administrative decisions.
CHAIR JOHNSON: All right. So there is recourse for that individual to challenge
through the court system. . .anything that they deem not to be fair treatment to
them. So that, that would be one mechanism that exists. And the reason I say
that is because even though we are considering enacting this or looking at the
possibility of enacting this, we still have something in place at the present
time--even if it's before we actually draft our appeals process.
Councilmember Carroll?
VICE-CHAIR CARROLL: . . . Thank you, Chair. While that might be true. . .1 personally
have always championed the getting away from litigation. And this is promoting
litigation. I, I, I. . .have a hard time with that. It. . .it's something that, I mean this
whole Council is have, having a problem with litigation. I think we really need to
have some administrative way to where they can. . .work with the County as a
first step before we get to that. It. . .1 think we're going backwards over here if we
do that.
CHAIR JOHNSON: Let me ask a question. Mr. Miyazono, in the situation that you're
looking at right now with regard to your authority, it's my understanding that you
did, in the situation that precipitated this whole discussion, you did meet with the
parties and you did try to resolve it before there was ever a denial of the permit.
Is that correct?
MR. MIYAZONO: Yes, that's correct. I did meet with. . .Deputy Corporation Counsel
Ed Kushi, and they also had the affected individual also had a private attorney.
So we had several meetings, and finally we had it resolved from the standpoint
5
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of. . .you know, and that somewhat initiated the requested change to the
existing. . .ordinance. But, yes, you know definitely from my personal standpoint,
it's. . .if comes down to some. . .and. . .we don't have our appeals process yet,
but it comes down to some type of conflict or some type of disagreement, I would
definitely bring in our Corporation Counsel.
CHAIR JOHNSON: The. . .the one thing that I'm looking at this ordinance, you know,
at, in terms of what it could accomplish, is that it's a preventative. . .situation
where it's a deterrent to somebody going against County rules at this point in
time. Right now, the way it stands in this particular situation that arose, there
was every effort on the part of the Parks Director to resolve the situation. He,
however, had no authority. . .to sanction or ban the individual because the only
thing that existed in the ordinance at the time was failure to clean up an area. So
he had no authority whatsoever to keep that individual from renewing a permit.
There was no legal grounds. And. . .our efforts in trying to move this forward is
because of other situations that occasionally arise where his authority has not
been. . .really anything other than failure to clean up an area. That's the only
reason that we're bringing this forward. But it does not mean that immediately
anything would go to litigation. It would bring the person to the table so that he
would have a chance to allow that individual. . .to understand what they were
doing and that it was not acceptable. So if there were certain types of conduct,
he at least would be able, then, to counsel with the individuals or the group
involved and say, look, you know, if you don't do what I'm asking you to do, or if
you don't comply with the law, this is the next step. So I don't see this as an
automatic reaction. . .on the part of the. . .Director of Parks. I don't see it as
something that's immediately going to lead to litigation. But I see it as a tool
whereby individuals who would otherwise just ignore any directive from the Parks
Director. . .they just simply continue on with the conduct. And there is nothing
that would prevent that from continuing on. So that's the view at least I've taken.
Councilmember Carroll?
VICE-CHAIR CARROLL: . . .(sigh). . .
. . . All right, even if it doesn't lead to litigation, if there isn't--and I don't think it'd
be that difficult to put an appeals process. I mean, I just can't see a real problem
in working out the--I mean, there's a lot of. . .organizations within the County that
have appeals processes. . .I'm sure that we could copy or go with. But even for
somebody that maybe they felt. . .that one of these things. . .maybe. . .the claim
was they were disorderly, and they felt, 'eh, no way, you know, there was just a
bunch of kids laughing over there. Now they're not gonna wanna pursue the
thing, the. . .the legal process. So they're just gonna go over there and for the
rest of their lives, they're gonna tell, oh, wow, boy, these guys threw us out
because a bunch of kids were laughing. And there's no practical way for them to
address it without going through the legal process. You know, this is wrong.
There should be something that if somebody has a complaint. . .that they have,
6
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an injustice has been done, there should be an easy way for them to step
forward and be able to have it addressed. And that's my concern. It's. . .1 think
it's something that we really need. I like the. . .the. . .this here, I have no problem
with it.
. . . But I really think that we need to have an appeals process. I'll turn the time
over to the other Members.
CHAIR JOHNSON: Well, that's fine. Councilmember Tavares?
COUNCILMEMBER TAVARES: Yeah, thank you. It's a very interesting discussion on
appeals processes. And I think we've seen enough of these come up that I
would hope that perhaps something can be done. . .quickly to put in an interim
appeals process for all of these things that don't have them. . .in administrative
rules right now. And I don't know if Mr. Kushi, if you, if something can be written
up for this section .. .
. . . which would actually give us an appeals process in here passed by Council
until such time the administrative rules are, are developed. Because that takes
awhile. Administrative rules are not easy to. . .to pass. It's not something, you
know, we can do it easier here at Council than, than Administration can do
outside 'cause there's. . .it's a very lengthy process--having been through a few
of them myself. But perhaps there is a way that we can do. . .include an appeals
process or something that would address appeals in this ordinance, and until
such time that. . .and, or put a caveat in there that these will, this section will be
revoked upon adoption of administrative rules by the department. The other
thing bigger than that. . .is to create a section in the County Code that handles
appeals and that the appeals would come to the County Council. If we wanna
get the Administration moving on things. . .that's the best way to do it. . .make the
Council the appealing board and. . .whatever's in any of the administrative
ordinances. . .if they don't like the idea that the Council is gonna rule on things in
that department, then they go out and, and do the rules. Because it's not. . .you
got 4,000 more other things you could do than do administrative rules as
administrator. But it's something that really needs to be done to address. . .1
guess people's due process. And. . .so I'm looking at two different ways, maybe,
that we can handle this for now until administrative rules are adopted. . .that
includes appeals processes. And perhaps. . .Mr. Kushi could look at those two
ways--put one in here now for this one. . .and then put one in. . .or look at putting
one in that covers everything in the County Code or any section that doesn't
have an appeals process now. 'Cause some do, and some don't--as Mr. Carroll
pointed out. So I mean, that's one, that's two ways that we can look at this, this
thing. I mean, not that I'm volunteering the Council. I'm sure . . .
?: . . .(laughter). . .
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COUNCILMEMBER TAVARES: . . . you know . . .(laughter). . . end up going to
Mr. Kane's committee, but I'm sure he doesn't need any more things on his
agenda. But if it means ensuring people's due process, I think it's something that
we should take on our, as our responsibility until such time that other rules are in
place. Sort of an interim. . .appeals process idea.
CHAIR JOHNSON: No, and I really appreciate that, Councilmember Tavares.
Uh. . .what would your comments be in regard to, let's say a temporary measure,
Mr. Kushi, such as Board of Variances and Appeals?
NOTE: Silence.

MR. KUSHI: . . . Well, I, I'm just reviewing the Charter. . .Chapter 5 of our Charter.
Um. . .under Section 8., 8-5.4. . .on the Board of Variances and Appeals. They,
they're specifically limited. . .in the Charter language to. . .to
zoning. . .subdivision, building ordinance, et cetera. But also. . .they, they could
hear appeals on other matters pursuant to an ordinance. So if you. . .if. . .if you
passed, if this body passes an ordinance saying that the BVA will hear appeals
on. . .parking permits, violations. . .1 would imagine they would have hear it.
Again, as I spoke, as I, as I mentioned before in previous committee hearings,
we have not talked to the staff. . .or the administrative staff of the BVA to see
what their workload is and see if they could handle these appeals. And. . .I'm
not sure what they're status is. But, again .. .
. . . I guess through ordinance, they, they could be forced to hear
appeals. . .pursuant to ordinance. Aside from that, you can create another
appeals board. Like, I, I believe the. . .Council in the last session created an
animal control appeals board. We did that.
. . . Uh. . .and, and. . .all it would take, I guess, if .. .
. . . taking on. . .Councilperson Tavares' thought is that we could amend
Chapter 13 to, to say that all appeals from. . .the Director's decisions to deny or
revoke a permit shall be heard by the BVA. I'd imagine you could do that. And
the BVA has its own set of rules and regulations already in place.
. . . Whether or not they would schedule these appeals and give, well,
give. . .give. . .what priority they would give these appeals? I don't know.
. . . But, but getting back to Councilperson Tavares', I mean, I mean, Carroll and
Kane's comments about perhaps doing rules and regs and then amending the
ordinance . . .
. . . I, I see a situation where. . .1 believe you should pass this ordinance or. . .or,
or have the ordinance provide for the authority first.
8
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. . . Because reading through the ordinance, the current Code, there's no
authority for the Director to deny.
CHAIR JOHNSON: Uh-huh.
MR. KUSHI: You have to have authority first, and then base your rules and regs on that
authority. So if there's no existing authority, what are you creating your rules and
regs on?
. . . So. . .we could do it at the same time, maybe. But. . .that, that's where I
see . . .
COUNCILMEMBER KANE: . . . Madam Chair?
MR. KUSHI: . . . a small problem.
CHAIR JOHNSON: Uh, yes, yes, Councilmember Kane?
COUNCILMEMBER KANE: And I'm sorry. . .and I would agree and I, I think in line of
what Mr. Kushi just said, that was. . .the point that I, I offered as something for
discussion--is to make it in, at the same time. . .basically
having. . .both. . .completed prior to enacting. And that way there, there's. . .1
guess you could call a set of standards or, or some process that puts in place
that would allow the director some guidance and not allow . . .
. . . potentials for, for, I don't know, subjectivity or bias or whatever you wanna
call it. And it's not pointed at the individual. It's just that without any
guidance. . .different people do different things. And so with that set of standards
and being creative at the same time, that the ordinance gets enacted, I think
would be something. . .for this Committee to consider.
CHAIR JOHNSON: I, I think that. . .and, and your comments are well taken. I think that
Councilmember Tavares also made a really good point in that if we have a
mechanism that is in place--at least on a temporary basis. . .because
administrative rules do take so long. . .1 think it's really urgent and it's really
important because if you could see every day what is going on on our island,
there are more and more situations that are gonna arise where the Director is
going to have. ..have to have some kind of authority. And it's getting to the point
now where I'm sure he's getting very frustrated because he's getting these calls
and yet he has no legal basis. . .unless there's criminal activity involved to do
anything. And, and it's, it's getting very hard. You know, and even when people
come for permits sometimes. . .which this area really addresses, you know, he's
having difficulty sometimes saying no because unless you were guilty of not
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cleaning up last time . . .(laughter). . . that's the only basis on which he can deny
issuance of a permit. And. . .you know, I just throw that out. Mr. Kushi .. .
MR. KUSHI: Yes, Madam Chair?
CHAIR JOHNSON: . . . do you anticipate if we were to enact this and, or at least you
know to put it forward. . .so that it would move on to the Council, would you
anticipate that adding the section relating to the appeal authority, is that gonna
be a substantive change and we should, should we be looking at, in our next
meeting reviewing the changes that you made; or if it was something that
knowing we did temporarily have the Board of Variances and Appeals as the
appeal authority. . .shown in this section. . .would you see that as a problem,
sending it on and adding that?
MR. KUSHI: Well, it's. . .not so much a substantive change. It's a whole different
subject matter. Uh. . .it doesn't really, I mean, it's, it's one step following a denial
or a revocation, but it's. . .1 believe it's a whole different subject matter and, and
in that, that instance, I would, I would advise. . .another Committee hearing
and. . .to amend the. . .to either. . .make a new ordinance, separate ordinance or
amend this ordinance.
CHAIR JOHNSON: Because it basically deals only with this particular area and this
particular ordinance where you're looking at all aspects of the
ordinance--including the enactment of it or the intent to enact, and then also the
appeals process included as a part of. . .and I guess the logical progression of
this. . .it, it is the real, it is the same subject matter. So what you're saying,
though, because of the notification, the way it went out. . .of the meeting notice,
that you would prefer to defer this so that that language could be added in? Is
that what you're saying?
MR. KUSHI: Yes. And also I, I would include, if, if we go that route. . .if you choose to
go that route, I would include that the. . .appeals process, the BVA or whatever
board. . .not only hear appeals from denials or revocations, but any. . .any
discretionary decision by the Director.
CHAIR JOHNSON: Okay. And that's where you're saying to create that new subject
item.
MR. KUSHI: Right.
CHAIR JOHNSON: All right. That, that I understand.
COUNCILMEMBER KANE: Madam Chair, I'm sorry.
CHAIR JOHNSON: Yes, Mr. Kane?
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COUNCILMEMBER KANE: And I'm sorry for interrupting. Uh . . .
. . . on the. . .proposed. . .amendment by Mr. Kushi and the, and the
Corp. Counsel Office on 13.04.120, it. . .would it be necessary, Mr. Kushi, to
more clearly define illegal or disorderly conduct or dangerous, intolerable
situations? Only because I see that you, you reference the prohibitions in
Article 2 and 13.04.040 in the number 3 section. So I guess along my original
questionings of setting those parameters, do you think it would be necessary to
have more. . .defining language in Numbers 1 and 2?
. . . And, again, it's just a question for. . .for information.
MR. KUSHI: Yeah, Madam Chair, Councilman Kane. . .uh. . .yeah, if you can be
specific, fine. But. . .again. . .1 mean, how long do you wanna get?
?: Right.
MR. KUSHI: I mean, you could list whatever. I mean, this is why I. . .1 put it in general
terms. Perhaps not as general as the initial bill says that, you know, about public
healthy, safety, and welfare. But, but yet. . .and I, that's why I also included. . .a
paragraph, Subsection 3 which points out specific prohibitions. But, again, if,
if. . .one can come out with the laundry list of. . .illegal, disorderly. . .dangerous
and intolerable situations-COUNCILMEMBER KANE: Yeah. Madam, and Madam Chair, and just, just to give
you the thrust--and, and this will be my final comment, and I, again I appreciate
you allowing me to speak. Um. . .the idea or, or where I'm coming from is to
protect the public. . .and allow them to be treated equally and fairly in all
situations--whether. . .you know, Director X likes or dislikes a particular applicant
should not be a reason for a denial. And when you, when you allow such broad
language. . .to give broad authority that could be, again, used sub. . .in a biased
matter, that. . .that is not, in my opinion, in the best interest of the public, in
protecting the public from, you know, utilizing the facilities that we provide to the
public through their taxpayer dollars. So that, that's where I'm coming from. And
I understand what Mr. Kushi just said. You know, I mean, we could sit here all
day long, probably make a list. . .you know, paragraphs long, but at the same
time. . .1 don't, I guess that's the challenge--is, is trying to figure out what set of
parameters do we put there for the, for the Director to follow without, you know,
being too broad and yet being too specific. And I, and I apologize for burning
both sides of the candle, get to the middle, but it just seems like that would be the
challenge to it.
CHAIR JOHNSON: I thank you for your comments, Mr. Kane. This, this particular. . .a
lot of the boilerplate language was actually researched by our, our staff assistant
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Mr. Saldana. And this came from Los Angeles. . .County Code, basically. So
it's, it's in existence already. But I understand your concerns. And I think that
what I would. . .like to do at this point. . .since we want to include some type
of--albeit temporary--appeals process, I would like to. . .have that. . .some
language drafted in such a way that next time it can be available for our
consideration. And also in the interim. . .if there is any way that we could
address, perhaps, maybe not for every single situation, but to give a general
sense of what a word might particularly mean, you know, an example. . .1 know
sometimes in ordinances that is done. If there is anything within our Code that
already defines these particular words. . .or if there isn't, if you believe it should
be just left general. . .so that we're not getting into all this nitty-gritty, that's fine
too. Councilmember Tavares?
COUNCILMEMBER TAVARES: Thank you, Madam Chair. I think, you know, the point
that Mr. Kane is bringing up is a good one. . .except that I think on a practical
manner, that we cannot list forever and ever all of these things. And if you look
in Article 9, I guess in that Chapter, which has a whole section titled Disorderly
Conduct. . .the language there is written broadly, too. And it's left to someone's
interpretation--in this case, the police officer's interpretation of what disorderly
conduct is. Now the difference is that in a police action, you have an automatic
appeals process. I mean, they've got one in place. So I think it's not so much
identifying what those acts are, but ensuring that there is a way to challenge what
the ruling is, no matter what the ruling is. So if Mr. Kushi could draft something
that would give the BVA the authority. . .1 mean, not the authority but give them
the responsibility of dealing with the appeals, then in the meantime, you know, I
can't remember what the appeals process was for the craft fair
rules. . .how. . .those appeals were made, but I know there's a section in there.
Maybe take a look at that. Maybe that's something we can add onto this
ordinance. . .and, and. . .you know, in lieu of or in. . .or while we're waiting for the
other administrative rules, just put it into the ordinance if we can. That way, we
can go forward with this, give the Director the authority. 'Cause you know, you
can have one. . .person who's gonna appeal everything .. .(laughter). . . You
know, we know that there are-CHAIR JOHNSON: We know . ..(laughter)...
COUNCILMEMBER TAVARES: --those types of people that exist. I mean, you tell 'em
the sky is blue, and they're gonna. ..you know, go to the ends of the earth to tell
you that it's not. So rather than. . .defining what blue is, find a way for us to act
on the, the dissention. And I guess that comes, you know, that's the appeals
process. So if that were included, I think it would make it more complete and that
we would be able to act on this. . .give Mr. Miyazono the authority to. . .to go
ahead and. . .well, have some authority. I guess this way he doesn't have any.
'Cause what I keep thinking of in the back of my mind, too, is also how are we
protecting the members of the public who felt they have been wronged.
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. . . Now those people, we haven't addressed in this discussion today. But those
folks, what recourse do they have? And they've had none. Zero. Uh. . .and, and
because they're, you know, Mr. Miyazono has been sort of. . .hand, handcuffed
by the fact that we didn't have something like this in here. So I think we can take
care of both concerns from the public's point of view. If, if you felt you have been
wrongly treated or improperly treated at a facility, you have recourse. And if you
are denied use of a facility, you have recourse. So I, it's about having
somewhere else to go, the next step. And, and I think. . .you know, maybe that
could be done rather quickly. . .have something included here for the BVA as
one, the one option. Or if Mr. Kushi can look at that appeals section from the
craft fair rules, and if it looks like something that can be just. . .you know, added
to this ordinance, then we'll have it covered. I think the main thing is that we
have it covered somewhere.
CHAIR JOHNSON: No, I really appreciate your comments. And does that seem. . .as
if. . .we could do that, Mr. Kushi, by our next meeting?
MR. KUSHI: . . . Yes.
CHAIR JOHNSON: All right. And. . .without delaying this any further since I know we
have another meeting coming up after this, I would just ask for a deferral of this
particular item if there's no objections.
COUNCIL MEMBERS: No objections.
CHAIR JOHNSON: All right. Thank you very much. And then we'll address those
particular concerns next time. And thank you for your comments, too.
COUNCIL MEMBERS VOICED NO OBJECTIONS. (excused: PK)
ACTION:

DEFER pending revised proposed bill and further discussion.

CHAIR JOHNSON: The next item on our agenda, and I see Mr. Sandy Baz is here.
Uh. . .the next item at this point is Item Number 11.
ITEM NO. 11: RENAMING OF PARKS AND FACILITIES (C.C. No. 01-153)
CHAIR JOHNSON: And this basically is the, our, our only other item on the agenda. It
relates to County Communication Number 01-153 from the Committee Chair,
relating to Chapter 2.38, Maui County Code, renaming of public facilities. And
the Committee is in receipt of a proposed bill entitled: a bill for an ordinance
amending Chapter 2.38. . .Maui County Code, relating to Commission on Naming
Streets, Parks, and Facilities. The purpose of the bill is to strengthen the criteria
used by the Commission to name parks and facilities--especially as it relates to
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naming such facilities after a person or organization. . .and to permit the
installation of commemorative plaques. So if there's no objection, I have invited
Mr. Baz, who is the Chair of the Street Naming Commission to come forward and
offer a few comments on the legislation. Are, are there any. . .any objections?
COUNCILMEMBER TAVARES: No objections.
CHAIR JOHNSON: All right. Thank you. Sandy, if you. . .just give us a few comments.
Just state your name for the record and. . .give us your thoughts.
MR. BAZ: Thank you, Madam Chair and Council Members. My name is Sandy Baz.
And like was stated, I'm the. . .the Chair of the Commission on Naming Streets,
Parks and. . .County facilities. Urn. . .I'm a newly appointed Chair. And I'm
actually fairly new to the group. I was looking at the rest of the members, and I'm
the. . .one of the newest ones. So . . .
COUNCILMEMBER TAVARES: . . .(laughter). . .
MR. BAZ: But . . .
. . . from what, from when I started on the Commission, there were. . .items that
came up on our agenda that had to do with renaming existing facilities. And the,
the members from when I first started had a problem with renaming existing
facilities. They had concerns with. . .as how many times is thing gonna come up;
is this person really the right person for this facility. That. . .I'm very happy to see
a lot of these questions that we had are. . .very well stated in this amendment,
the bill. And there was. . .a few. . .comments I had. . .when I first read it and I
say the insertion of organizations, I was. . .1 was wondering if we were gonna
see, like, the Aloha Airlines Stadium instead of War Memorial Stadium. But. . .1, I
understand the, the need for the organizations there. The idea of the plaques
came from our committee. Because we didn't want to name a whole facility after
a single person. . .you know, especially an existing facility named, if we could
give them a commemorative plaque, that would be a good, you know. . .uh, you,
you see maybe like a rock with a plaque on it that says this, you know. . .so and
so did this for our, our community, or you know, maybe they, they helped build
this facility or they were integral part in the, the softball league that played here.
You know, that kind of stuff. But. . .I'm pretty pleased with the. . .the wording of
this. I did have. . .questions on the. . .the legal definitions
which. . .Mr. Kushi. . .you know, put here. But I, I'm. . .overall, I'm very pleased
with this. And. . .if you guys have any questions specifically to me on the,
what. . .what is in here, I'll be, feel free to. . .to ask and I'll try to answer 'em as
much as I can. I did also speak to some of the other committee member,
Commission members. And they were in support of this amendment as well.
CHAIR JOHNSON: Thank you. Are, are there any questions of Mr. Baz at this point?
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NOTE: Silence.

CHAIR JOHNSON: . . . Well, thank you so much.
MR. BAZ: I, I was, glanced over, I do have one more thing.
CHAIR JOHNSON: Uh-huh.
MR. BAZ: Do. . .as far as. . .is there any other ordinances. . .relating to the size of
plaques?
CHAIR JOHNSON: Um. . .Mr. Kushi?
MR. BAZ: Or signage? I, I don't know if it would fall under the signage. Because. . .as
it reads here, there's no. . .there's no. . .statement. It just says the
commemorative plaque.
MR. KUSHI: . . . Uh-COUNCILMEMBER TAVARES: . . .(inaudible). . .
MR. KUSHI: Not. . .1, I'm not sure if there's any separate ordinance about size of the
plaque. I mean. . .1 would hope this wouldn't be covered under the outdoor size
ordinance, but. . .but again. . .aside from that, no. . .in terms of the, the plaque
itself, I think I put in, I mean, the ordinance states specifically whether or not to
have a plaque is within the Department's discretion--based on funding, based on
funding for maintenance of the plaque. I mean, if they don't have enough money
to, to do a plaque, there's no plaque. And then, there's no plaque, there's no
names to, to be put on. So. . .that gives the Department itself. . .some kind of
control over what's going on at their facilities. I mean, if the. . .they don't have
the funds or the wherewithal to maintain a plaque. . .better not have one.
CHAIR JOHNSON: And, and just for your information, too, we also have a sign
ordinance . . .(laughter). . . so that if it's a sign that is in public view, there are
some prohibitions also-MR. BAZ: Yeah . . .
CHAIR JOHNSON: --I mean, in accordance with the sign ordinance.
MR. BAZ: . . .(inaudible). . . Okay. Madam Chair, can I mention-CHAIR JOHNSON: Yes, absolutely.
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MR. BAZ: --if there's no other questions? Can I mention this one thing about the
Commission itself?
CHAIR JOHNSON: Yes.
MR. BAZ: Uh. . .right now we're, we're a nine-member Commission, but we only have
five members on the committee. . .on. . .active members on the Commission.
And we haven't been able to have a meeting for .. .
. . . I think four months, three or four months because we need, according to the,
the rules, we need all, you know, we need five, a majority. So that's five
members. So if one person cannot make it, then we're unable to have a
meeting. That's why we couldn't have a meeting to discuss this last week when
it came up on our agenda. And. . .so I wanted to apologize for not having it, you
know, we could have gotten a formal. . .letter to you and to this, to this
Committee. But if, if you guys know anybody who would, wants to be part of this
Commission, advertising, please. . .you know, have the applications go up to
the. . .the Mayor's Office.
CHAIR JOHNSON: I, I really appreciate that. And actually, you know, our staff helped
draft a letter . . .
MR. BAZ: Okay.
CHAIR JOHNSON: . . . urging the Mayor to please . . .(laughter). . . go ahead and get
the rest of the people because it's gotta be very hard for you to meet quorum.
MR. BAZ: Yeah. Yeah, it is.
CHAIR JOHNSON: So I really appreciate, and that will be sent. So I thank you. If
there are no more questions. . .1 just really wanna thank you for your input and
for your patience. And I think this will be a step in the right direction.
MR. BAZ: Great. Thank you, Chair.
CHAIR JOHNSON: Thank you so much. Thank you. Are there any comments on the
part of our Council Members? Yes, Mr. Molina?
COUNCILMEMBER MOLINA: I thank you, Madam Chair. Just a question, I guess, for
Floyd to, if the. . .on the subject of plaques. Cost. . .what are the parameters?
What kind of. . .what are we looking at as far as limits on cost for the plaques
and. . .1 guess the type of material.
MR. MIYAZONO: If this ordinance does go through, I think it's important for us to
standardize. . .relative to plaques. We could. . .and, and it depends on the size
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of the facility, depends on how much we're willing to spend. Plaques could be
made out of all different type of materials, of course. There's granite, there's,
there's. . .other metallic type of materials that could be used. Of course, it's
important to have it maintained as well. And, and certain type of materials, of
course, it's gonna take more maintenance for us. So at this point in time, I, I
can't give you the answer for that. But we would like to, again, standardize
different types of materials will be utilized. I also noticed that there were quite a
lot of wording. . .on the plaques itself. . .a lot of information, a lot of cost. So
when you do metallic type of plaques, the cost goes up higher because of the
amount of printing that, that's required. So.. .we need to take all of those things
into consideration. Of course, if we have an ordinance and we do have
names. . .honored for certain facilities, we would like to go through ...(end of
tape, start 1B)... because we don't have the funds to do it, to me it's
somewhat.. .kind of embarrassing on our standpoint. So we still would like to go
ahead with it. But again. . .we just need to standardize things and look at the
total, overall cost that's gonna be. . .to the Department.
COUNCILMEMBER MOLINA: Okay. Thank you.
CHAIR JOHNSON: Thank you. Mr. Kushi, did you have any other comments?
MR. KUSHI: No. No.
CHAIR JOHNSON: All right. Because of the fact that we have several items already in
our Committee that deal with the naming of facilities, I think it's really gonna be
helpful to pass this ordinance. . .because then when the Street Commission
meets again, they will at least have some criteria to go by when they're
evaluating. . .the naming of various facilities, streets, et cetera. So I think it's
really critical for us to do our jobs so that they can do their job. So with that, I
would entertain a motion. . .to approve the ordinance as submitted.
VICE-CHAIR CARROLL: So moved.
COUNCILMEMBER MOLINA: Second.
CHAIR JOHNSON: So it's been moved by Councilmember Carroll, seconded by
Councilmember Molina. Is there any further discussion on the matter?
Councilmember Tavares?
COUNCILMEMBER TAVARES: Yeah, thank you. I, I think this will help a lot with
the. . .the. . .the Commission's work. And. . .you know, maybe we have look at a
different kind of subject on that Commission. . .of changing their membership
total like we did for somebody else. We just changed their membership to
7 instead of 9. If we're finding, you know, difficulty finding enough people to
serve. . .that we can't hold up a whole commission's work because they can't
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make quorum. I think this will help them immensely, and I also think it'll help the
Parks Department. And in. . .you know, when you're drawing up your guidelines
or whatever for. . .the plaques and whatever, I think that you should also keep in
mind that there are organizations who would. . .donate the cost of the plaque.
Maybe, you know, that would have some consideration that if you have a
standard type. . .and they wanna do something in excess of that standard type or
whatever, I mean, give some options so that organizations can also contribute to
that. . .not just the purchase, but for the ongoing maintenance of that, of that
plaque. And. . .you know in the. . .maybe the in the Adopt-a-Park programs, that
could be one of the things that people who adopt the park, that one of their
responsibilities would be to maintain. . .maintain the plaques. 'Cause I notice
that some of the ones that we have that are bronze, I think, yeah. . .the ones with
the big County seal on it. . .those need some, some work on it. And, and. . .and
sending out somebody with the right materials to scrub 'em and wash 'ern
down--it's not a, a real expensive item, but if there was a group that would take
that on as a responsibility, you know, just like the bus shelters are supposedly
painted by the Kiwanis Club, maybe we can get one of those service clubs like
the Rotary or somebody that. . .would take that on as their project--that they
would maintain some of these plaques in the, in the public facilities. That might
be a way, too, to keep some of the costs down for the Parks Department.
CHAIR JOHNSON: That's a wonderful suggestion. And just for the. . .Committee
Members. . .information, I. . .did mean to include that with the sending out of this
particular ordinance, that the item would be filed.
COUNCILMEMBER TAVARES: Okay.
CHAIR JOHNSON: So that's understood? All right. I, I sometimes forget to say that.
But anyway at this point in time, is there any further discussion?
. . . Seeing none. . .all those in favor of the motion, please say "aye".
COUNCIL MEMBERS: Aye.
CHAIR JOHNSON: Aye. All those who wish to vote no? Seeing none. . .the motion
passes, and it will be sent on the full Council.
VOTE:

AYES: Councilmembers Molina, Tavares, Vice-Chair Carroll, and
Chair Johnson.
NOES: None.
ABSTAIN: None.
EXC.: Councilmember Kawano.
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MOTION CARRIED.
ACTION: Recommending FIRST READING of proposed bill and
FILING of communication.
CHAIR JOHNSON: So I really thank you for your work. I think we've done...a lot
in...slightly less than an hour. And since Akaku has to get in here to test the
equipment, if there's no further business...this meeting is adjourned
.(gavel). . .

ADJOURN: 2:22 p.m.
APPROVED:

pr:min:011017

Transcribed by: Camille Sakamoto

- JAMES "KIMO" APANA
Mayor

JAMES B. TAKAYESU
Corporation Counsel
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DEPARTMENT OF THE CORPORATION COUNSEL
COUNTY OF MAUI
200 SOUTH HIGH STREET
OF
WAILUKU, MAUI, HAWAII 96793C
TELEPHONE: (808) 270-7740 FAX (808) 270-7152

October 15, 2001

MEMO TO: Jo Anne Johnson, Chair
Parks and Recreation Committee
F R 0 M: Ed Kushi, Jr., Deputy Corporation Counsel
SUBJECT: RULES GOVERNING CONDUCT AT COUNTY PARKS AND FACILITIES
(PR-2)

Per your request of October 10, 2001, we have reviewed your
proposed bill and offer the following:
1)
The current Section 13.04.080, Maui County Code ("MCC")
should be left intact, as said section specifically deals with fees
and custodial deposits and related, after-the-fact sanctions.
2)
More appropriately, the newly proposed proscribed
activities and sanctions should be incorporated into Section
13.04.120, MCC, currently entitled "Revocation." Accordingly, we
have attached a revised bill amending said section. Please note,
however, we have not included your proposed language "Conducting an
activity in any manner contrary to the peace, health, safety and
general welfare of the public", as we believe said language and
proscription would be too vague, ambiguous, and/or overbroad to
with withstand a challenge. A statute is void for vagueness if it
fails to state with reasonable clarity the act it proscribes and
fails to prescribe fixed standards for adjudging guilt when that
person stands accused. State v. Bloss, 64 Haw. 148, 637 P.2d 1117
(1981). Statutes must give a person of ordinary intelligence a
reasonable opportunity to know what conduct is prohibited so that
he or she may choose between lawful and unlawful conduct. State v.
Guzman, 89 Hawaii 27, 968 P.2d 194 (1998). When there is doubt,
doubleness of meaning, or indistinctiveness, or uncertainty of an
expression used in a statute, an ambiguity exists. Crichfield v.
Grand Wailea Co., 93 Hawaii 477, 6 P.3d 349 (2000). Statute is
unconstitutionally overbroad" when, although it is clear and
precise in its terms, it sweeps so broadly that constitutionally
protected conduct as well as unprotected conduct is included in its
proscriptions. State v. Kapela, 82 Hawaii 381, 922 P.2d 994
(1996).
"

Call if further discussion and/or clarification is needed.
S:\ALL\ESK\COUNCIL\Memos\memo to Johnson re parks.wpd

cc: Floyd Miyazono, Director, Parks and Recreation

ORDINANCE NO.
BILL NO.

(2001)

A BILL FOR AN ORDINANCE AMENDING SECTION 13.04.120,
MAUI COUNTY CODE, PERTAINING TO THE AUTHORITY OF THE
DIRECTOR OF PARKS AND RECREATION
BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:
SECTION 1. Section 13.04.120, Maui County Code, is amended to read as
follows:
"13.04.120 [ Revocation] Denial and revocation of permits.
A. Denial. The director shall have the authority to [revoke]
deny the issuance of a permit upon the [violation of any rule,
ordinance, or statute.] determination that an applicant, in previously
using any park facility has:
t
Operated or used the park facility in an illegal or
disorderly manner:
2.
Allowed or created a dangerous or intolerable
situation to occur: or
3.
Violated any applicable federal, state or county
laws or regulations, including but not limited to, the
prohibitions listed in sections 13.04.040(A) and (B).
B. Revocation. The director shall have the authority to
revoke an issued permit upon the determination that the permit
holder, in using the park facility, will:
1.
Operate or use the park facility in an illegal or
disorderly manner:
2.
Allow or create a dangerous or intolerable
situation to occur: or
3.
Violate any applicable federal, state or county
laws or regulations, including but not limited to, the
prohibitions listed in sections 13.04.040(A) and (B)."

SECTION 2.

Material to be repealed is bracketed. New material is

underscored. In printing this bill, the County Clerk need not include the brackets,
bracketed material, or the underscoring.

SECTION 3. This ordinance shall take effect upon its approval.

EDWARD S. KUSHI, JR.
Deputy Corporation Counsel
SAALUESKORD11304120amend.■vpd

