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CHAIR PONTANILLA:

(Gavel).

The Housing and Human

Services Committee meeting is now reconvened.
And for members of the public, please pardon

8

the noise that's out there.

9

maintenance that's being done on this building, so

10
11

Presently there is

please pardon the noise.
Good morning, Members.

This morning I'd like

12

to introduce the members that are here from the

13

Committee, Member Robert Carroll, Member Danny

14

Mateo, and Vice-Chair, Member Mike Molina.

15

joining US is members Wayne Nishiki as well as

16

Council Chair Dain Kane.

17

the Staff here yesterday.

18

Staff is Shannon Alueta, as well as Clarita Balala,

19

and our new Analyst, Shelly Espeleta.

20

21

ITEM NO. 4(1):

Also

Also forgot to introduce
Here with us from the

Good morning.

COUNCIL APPROVAL OF AFFORDABLE HOUSING
PROJECTS PROPOSED PURSUANT TO CHAPTER
201G, HAWAII REVISED STATUTES (WAIKAPU
AFFORDABLE HOUSING SUBDIVISION)

22

23

CHAIR PONTANILLA:

Okay! yesterday we left off with the

24

Department of Public Works in regards to our Q and A

25

on the affordable housing for the Waikapu area.
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1

this morning we're going to be having comments by

2

the Department of Water Supply as well as the Fire

3

Department.

4

bring up the Director of Water, Mr. Tengan.

5

MR. TENGAN:

6

CHAIR PONTANILLA:

7

MR. TENGAN:

So at this time, Members, I'd like to

Good morning, Mr. Chair, Members.
Good morning.

I don't have any opening statements, but I'm

8

prepared to answer any questions the Committee might

9

have.

10

CHAIR PONTANILLA:

Thank you.

11

for questions.

12

COUNCILMEMBER MATEO:

Members, floor is open up

Member Mateo.
Thank you, Chairman.

Good morning, Mr. Tengan.

13

Yesterday the

14

developer indicated that they'll be participating

15

with the -- is it a construction of a holding tank

16

that they will be participating in, and can you tell

17

us whether or not that participation is part of

18

them -- their assurances of water availability?

19

MR. TENGAN:

The storage tank has nothing to do with

20

assuring the source of supply.

21

requirement that's being placed on this particular

22

project to provide for storage for the subdivision.

23

COUNCILMEMBER MATEO:

The storage is a

So because they're putting in a

24

couple of thousand dollars, you know, at the least,

25

there is still -- I mean, in their discussion with
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1

the Department/ has the Department discussed with

2

them the potential for water?

3

MR. TENGAN:

I guess the primary discussion that took

4

place here is a letter to -- to Alice here regarding

5

the availability of water.

6

11th/ 2004.

7

This letter is dated May

I'll just read what it says here.

The project area is served by the Central

8

Maui system.

The main sources of water for this

9

system are the lao and Waihee Aquifers, the lao

10

Tunnel/ and the Iao-Waikapu Ditch.

11

2003 the Commission on Water Resource Management has

12

designated lao Aquifer as groundwater -- as a

13

groundwater management area.

14

not issue reservations for future meters until new

15

sources are brought on line.

16

As of July 21/

The Department will

The County will issue meters up to 800/000

17

gallons per day for those already -- for those ready

18

to receive service from the service area.

19

the Department issued meters equivalent to 273,300

20

gallons per day.

21

material, demand for this project will be about

22

240/000 gallons.

23

available until new sources are on line.

24

accumulated demand for this project, we recommend

25

the applicant develop source or participate in

As stated in the application

Water for this project may not be
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2

6

source development.
COUNCILMEMBER MATEO:

Okay, thank you.

So what you just

3

read verifies the fact that in order for them to --

4

part of the requirements would be that -- the

5

development of that holding capacity and still there

6

is no I guess assurances of water.

7

and I guess this would be to Ms. Lee, then, how

8

would the Department recommend approval of an

9

application for the construction of an affordable

10

11

So how would

housing project without any water availability?
MS. LEE:

Mr. Mateo, it's not unusual for the Council and

12

the Administration to approve the development of

13

projects without assurances of water but knowing

14

that there are plans to develop new sources within

15

the near future.

16

COUNCILMEMBER MATEO:

Okay.

Thank you.

So, Mr. Tengan,

17

you are preparing for the development of new source

18

in the near future?

19

MR. TENGAN:

Yes, we have a couple of projects ongoing

20

right now.

We anticipate that our capacity at

21

lao -- at the Iao-Waikapu Water Treatment Plant will

22

be increasing our capacity by about three quarter

23

million gallons per day, and we also are working

24

with the Paia community to put the Hamakuapoko Well

25

water into the Paia system, and that would relieve
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1

the lao, Waihee Aquifers by about half a million

2

gallons per day.

3

anticipate that we'll have over a million gallons

4

per day available.

5
6

7
8

9

COUNCILMEMBER MATEO:
this time.
CHAIR PONTANILLA:

So within a year's time we

Thank you.

Chairman, I'll yield at

Thank you.
Thank you, Member Mateo.

Any more

questions from the members of the Department?
COUNCILMEMBER HOKAMA:

10

CHAIR PONTANILLA:

11

COUNCILMEMBER HOKAMA:

Question.

Mr. Hokama.
Mr. Tengan, let me just share with

12

you what I can recall with Mr. Spencer, Jesse

13

Spencer, when he first came to mel I would say this

14

might be year and a half ago, around that timetable.

15

He had asked me if I had any comments about an

16

affordable housing project at the Kihei entrance

17

level, by that big Tesoro gas station, mauka area.

18

And he showed me his ideas, and I thought he had

19

some merits.

20

cannot be done because the County Administration

21

said there's not enough water.

22

And he returned to me and told me it

He comes to me months later with this project

23

and now he says the County says there's enough

24

water.

25

same source, the same transmission system, that at

I cannot understand when it comes from the
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1

one site he's told nOr do not proceed r and then at

2

this new site he's told to proceed.

3

be?

4

CHAIR PONTANILLA:

5

MR. TENGAN:

How can that

Mr. Tengan.

Mr. Chair r I wouldn't want to speculate on r

6

you know r what grounds the developer made his

7

statements r but as Mr. Hokama did stater the source

8

of the water would be the same whether it's in

9

wailuku or in Kihei.

10

COUNCILMEMBER HOKAMA:

Now r with the Mayor's new attempt

11

to give the State Water Commission the Waihee

12

Aquifer r does it have any impact potentially good or

13

bad on this projectr Mr. Tengan?

14
15

16

MR. TENGAN:

Mr. Chair r if Member Hokama is talking about

designation of the Waihee Aquifer?
COUNCILMEMBER HOKAMA:

Yes r and I'm just asking if there's

17

any related impacts good or bad as it may relate to

18

this project before us this morning.

19

MR. TENGAN:

The impacts on any ongoing projects -- there

20

wouldn't be any additional impacts on the assumption

21

that water is available now in any development that

22

proceeds with the project.

23

would make our same statement that water may be

24

available now but it may not be available at the

25

time service is requested.

Would -- you know, we
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9

COUNCILMEMBER HOKAMA:

Okay.

So we have to decide whether

. a 50/50 chance is good enough odds, Members.

That's

3

what we've been told, 50/50 chance that they can

4

have water or not have water.

5

Chairman.

6
7

8
9

CHAIR PONTANILLA:

Okay, thank you,

Thank you, Mr. Hokama.

questions, Members?
COUNCILMEMBER NISHIKI:

Any more

Member Nishiki.

George, have you ever been told

that if there are new sources on board, that the

10

Council may make that policy decision, or have you

11

ever asked that question?

12

perhaps we've never asked that question.

13

ever asked that question?

14

MR. TENGAN:

No, Mr. Chair.

Because I know that
Have you

I'm aware of the ordinance

15

that the Council can allocate water.

16

exact language of the ordinance, I'm not sure, or

17

I'm not clear.

18

designated by the State Water Commission, it might

19

have an impact on the application of that ordinance.

20

COUNCILMEMBER NISHIKI:

As to the

As I understand, if the aquifer is

My question is right now you just

21

told one -- in answer to a question about

22

availability that this new water source that's

23

coming up in Paia may be the one that we can use,

24

and I don't think this Council has ever asked the

25

question of can we so now make a policy decision
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1

that affordable housing units would be a priority

2

and therefore we can so create that policy question,

3

thereby -- then maybe Mr. Mateo or Mr. Pontanilla

4

needs to look at this possibility, thereby setting a

5

priority and a policy for Maui County that

6

affordable housing projects will now get first

7

water, if that's the policy that we set.

8
9

And I'd like us to look at this question.

We

asked the question, but somehow also I think we need

10

to know it to get an answer.

11

Administration is saying that they've got new

12

sources coming on board, I guess my question,

13

George, is how are you treating who gets that water,

14

or have you ever asked that question about setting

15

policy on who gets it first?

16

agriculture first, affordable housing second, and

17

hotel development last.

18

sewer treatment plant allocations, Mr. Chair, and I

19

see no difference until someone tells me not.

20

maybe it's something that we need to set.

21

Because if

Maybe it could be

I mean, I've seen a set

So

Otherwise, what many people say is true, that

22

those people that have the dollars that can get

23

readily their projects, and even if it's a million

24

dollar project, and that's what it is, then they

25

will get the water.

But is that what the nine of us
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1

want to see?

I don't know.

And maybe that should

2

be a question that should be answered as we see many

3

people standing in line for water.

4

you've not pursued that question, George --

So anyway,

5

CHAIR PONTANILLA:

6

COUNCILMEMBER NISHIKI:

7

MR. TENGAN:

8

COUNCILMEMBER NISHIKI:

9

Administration's

and you and Alice's answers

10

seems to be very

the same, oh, well, we've done

11

this before and, therefore, you know, they build the

12

water tank and if there's water available, then

13

they'll get it.

14

fair?

15

long running, but, I mean, come on, we as Council

16

members also, we need to look at this.

17

here's somebody spending all the time and money to

18

do the development, and yet we're not guaranteeing

19

them any water.

20

little bit too, Mr. Chairman, and see if this is a

21

sound policy just because it's being used.

22

Mr. Tengan.
-- as far as allocations?

Mr. Chair, no, I haven't.
So right now the

So I guess my question is is this

I mean, it's a policy that's been set and

You know,

And maybe we need to wise up a

Other problems, do we see priorities that we

23

set policy with?

I mean, we are the policy setting

24

body, and maybe we've not acted, and yet maybe we've

25

been given that power to act.

So here's a question
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1

that I would surely like answered t because I'm still

2

not accepting -- I don't know if many of you would

3

have accepted it, that this new water source that's

4

coming up from H'Poko is something that we have no

5

power to make a determination on who gets it.

6

And if the eight of you t and myself included t

7

continue to sit and accept itt then that's what's

8

going to be what the rule is.

9

we agree with that.

And I don't know if

So I think it's something that

10

we may need to ask the legal authority here to

11

research.

12

approve this t many of you will bring up the

13

argument t oh t okaYt wellt let's treat each other

14

fair -- each project fairlYt and that's what we've

15

been doing by approving them, and if water source is

16

available t then they'll get it.

17

there's no list.

18
19

CHAIR PONTANILLA:

Because I think that just as when we

And right now

I'm done.

Thank you t Mr. Nishiki.

Members t any more questions for the Director?

20

COUNCILMEMBER NISHIKI:

21

CHAIR PONTANILLA:

22

COUNCILMEMBER NISHIKI:

Yeah t I got a question.

Member Nishiki.
So Spencer puts up this --

23

participates in this water tank development that I

24

read here on June 8th t the water -- Affordable

25

Housing Division is participating in design and
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1

construction of a 1.5 million gallon storage tank

2

off of Kuikahi Drive.

3

money, and if there's no water, then tough luck,

4

saying it nicely.

5

money in and then we say tough luck, there's no

6

water.

7

they take?

So they put in all this

So developers putting all this

Is that -- is that -- is that the gamble

8

MR. TENGAN:

Mr. Chair, in one word, yes.

9

COUNCILMEMBER NISHIKI:

10

CHAIR PONTANILLA:

11

MR. TENGAN:

12

COUNCILMEMBER NISHIKI:

13

CHAIR PONTANILLA:

14

COUNCILMEMBER NISHIKI:

15

CHAIR PONTANILLA:

16

COUNCILMEMBER HOKAMA:

What's the answer?

Mr. Tengan, can you repeat that.

In one word, yes.
Okay, thank you.

Are you done, Mr. Nishiki?
11m done.

Mr. Hokama?
Mr. Tengan, do we currently have an

17

adopted water allocation plan for this Central Maui

18

region, Wailuku-Kahului, a current plan?

19

attempts have been made to update or revise plans.

20

Do we have a current adopted plan in place at this

21

time?

22

MR. TENGAN:

23

24
25

I know

Mr. Chair, I don't believe that there's any

allocation plan for the entire County.
COUNCILMEMBER HOKAMA:

I think Lanai has one, but welre

not part of the County system.

But we still follow
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1

county law, Chairman.

2

Mr. Tengan, can you tell us whether or not the two

3

main aquifers, lao of course being the main --

4

number one, and Waihee, are they both past 70

5

percent of sustainable yield, the pumpage?

6

MR. TENGAN:

Then at this point,

Mr. Chair, with respect to lao, we are

7

averaging about eight -- slightly below 18 million

8

gallons per day, which would be 90 percent.

9

COUNCILMEMBER HOKAMA:

Ninety percent, 18 million gallons per day.

10

MR. TENGAN:

11

COUNCILMEMBER HOKAMA:

12
13

Nine-zero percent?

Do you have a number for Waihee,

please?
MR. TENGAN:

For Waihee, on a 12-month rolling average,

14

we're pumping about 4 million gallons per day, which

15

would be 50 percent of the total aquifer.

16

you know, there are recommendations -- or there is a

17

recommendation by Mr. John Mink, a well-known

18

hydrologist and well respected hydrologist that we

19

shouldn't be pumping more than 4 million gallons per

20

day out of the southern half of the aquifer.

21

COUNCILMEMBER HOKAMA:

22

CHAIR PONTANILLA:

23

COUNCILMEMBER HOKAMA:

24

Chairman.

25

CHAIR PONTANILLA:

However,

Was that -- if I can

Go ahead, Mr. Hokama.
I'll tie it into the project,

Go ahead.
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1

COUNCILMEMBER HOKAMA:

Is that because of proximity to lao

2

Aquifer as part of the geology of the rock

3

formation/ Mr. Tengan?

4

MR. TENGAN:

Mr. Chair/ as I understand/ when you pump

5

from one aquifer, you probably would be affecting

6

the adjoining aquifers.

7

seems that Mr. Mink has sort of drawn an imaginary

8

line or some kind of line through Waihee Valley

9

and -- not Waihee Valley/ Makamakaole Valley --

In the case of Waihee,

10

Gulch and said -- and stated that we shouldn't be

11

pumping more than 4 million gallons south of that

12

portion, and if we need to develop more sources, we

13

should go north of Makamakaole Gulch.

14

COUNCILMEMBER HOKAMA:

Okay.

Well/ since lao definitely

15

has passed 70 percent/ then I believe Mr. Nishiki's

16

right/ we are required as a legislative body to

17

enact a water allocation plan by land use

18

categories, and even in the chapter it already

19

states that no person or permit can be processed

20

unless they sign this agreement/ which they

21

acknowledge that they may have no water at time of

22

request.

23

understanding of our code.

24
25

So Mr. Tengan is absolutely correct in his

So I don't know what happens/ Chairman.
We're 90 percent withdrawal out of lao.
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1

allocation plan that would address requests such as

2

this before -- before this Committee this morning,

3

is that a legal problem for us, Mr. Corporation

4

Counsel?

5

CHAIR PONTANILLA:

Mr. Kushi.

6

COUNCILMEMBER HOKAMA:

Should this body be concerned about

7

considering allocating water when there is no

8

allocation plan that is required by code?

9

MR. KUSHI:

Mr. Chair, if you're talking about that code

10

section, I think in previous discussions with this

11

body, and I think Member Kane knows this very well,

12

I think the code says that you may do an allocation

13

plan, but once the State comes in and designates

14

that aquifer, you lose jurisdiction.

15

case you're talking about the lao Aquifer, and soon

16

to be Waihee Aquifer.

17

has authority to allocate anything now.

18

essence, you need to amend your ordinance.

19

to amend that code.

20
21

COUNCILMEMBER HOKAMA:

MR. TENGAN:

23

COUNCILMEMBER HOKAMA:

25

And I don't believe this body
So in
You need

Does this request go before State

Water Commission for withdrawal, Mr. Tengan?

22

24

So in this

Mr. Chair, which request?
This water request that would take

water from lao, this housing project proposal?
MR. TENGAN:

No, it wouldn't.
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1

COUNCILMEMBER HOKAMA:

So since it's over 70, we designate

2

it, but any allocation that could have been done is

3

not to be considered, how do you consider this

4

request?

5

a decision to provide or not provide the water?

6
7

8
9

10

MR. TENGAN:

What do you

what is the basis of making

That determination would be made upon time of

request for the meters.
COUNCILMEMBER HOKAMA:

And they would have equal standing

with any other residential, business, agricultural
request at the same time?

11

MR. TENGAN:

That's correct.

12

COUNCILMEMBER HOKAMA:

13

CHAIR PONTANILLA:

14

COUNCILMEMBER KANE:

Thank you, Mr. Tengan.

Thank you, Mr. Hokama, Mr. Kane.
Thank you, Chair.

Mr. Tengan,

just

15

getting back to your May 11th letter, and so we can

16

be clear on some of the comments that you've made so

17

far this morning, in the first paragraph under the

18

source availability and consumption -- and I'm

19

sorry, Chair, I'll just -- as a reference, it's in

20

Appendix F in the back portion, Members.

21

five pages in.

22

consumption -- and these questions are more for

23

clarification.

It's about

Under source availability and

24

The reservation component, we already are

25

aware of, that you folks will not be issuing any
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1

reservations until there's new source, which we

2

haven't done yet, and in your letter you're saying

3

that the County will issue and has 800,000 gallons

4

that are available, and it's for those who are ready

5

to receive.

6

first come, first serve with no distinction between

7

ag, commercial, affordable housing, correct?

8

MR. TENGAN:

9

COUNCILMEMBER KANE:

So another way of saying that it's

Mr. Chair, that's correct.
Okay.

And then the 273,000 gallon

10

per day figure represents what?

11

number as of May 11th, 2004 1 what's already been

12

issued out of that 800,000 gallons?

13
14
15

MR. TENGAN:

Is that an accurate

Mr. Chair, I believe that's correct also.

That's the most updated figure we have.
COUNCILMEMBER KANE:

Does the Department have any

16

mechanism to determine what is anticipated to come

17

forward as far as requests to be put on line?

18

you have anything that would give you folks a heads

19

up that next month there's this project or three

20

months from now that project's going to be coming

21

forward with their request to come forward to ask

22

for water availability?

23

MR. TENGAN:

Mr. Chair

l

Do

we are aware of ongoing projects,

24

but we don't -- we don't receive any timetables from

25

developers as to exactly when they will be ready for
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1

2

the meters.
COUNCILMEMBER KANE:

Are you aware of any other department

3

that -- that would help you provide, as an example,

4

Planning Department or Public Works Department via

5

permitting processes that would give you folks an

6

idea of when requests for water is going to be

7

coming forward?

8

communicate this kind of information so you know

9

what to anticipate?

10

MR. TENGAN:

In other words, do you folks

I don't know that we worked directly with

11

other departments on a formal basis, but I do know

12

that, you know, consultants or developers would be

13

working with the Department as to when they expect

14

to be requesting meters.

15

interest that they do that.

16

COUNCILMEMBER KANE:

It's only to their best

Now, we were told that this project's

17

going to come in -- or anticipated -- and, Ms. Lee,

18

if you can just verify -- four phases, yeah, this,

19

at about 100 per phase, approximately?

20

MS. LEE:

Yes.

21

COUNCILMEMBER KANE:

Okay.

And that's stretched out -- I

22

think what was represented by Mr. Mark Spencer was

23

four to five years?

24

MS. LEE:

Yes.

25

COUNCILMEMBER KANE:

Okay.

Mr. Tengan, the 800,000
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1

gallons, and what's left of it right now is

2

approximately -- seven, six

3

approximately.

4

reservation component from water and when you folks

5

designate -- figure that you had 800,000 gallons

6

available prior to new source coming on line -- let

7

me back up.

8

made when, Mr. Tengan?

9
10
11

MR. TENGAN:

526,700 gallons

Since you folks removed the

The 800,000 gallon announcement was

That was back in July of 2003.

COUNCILMEMBER KANE:

Okay, so last year.

So about a year

ago?

12

MR. TENGAN:

Yes.

13

COUNCILMEMBER KANE:

Okay.

And, Mr. Kushi, if you can

14

clarify your comment too.

15

is designated, you're saying that we've lost

16

jurisdiction on allocation?

17

your comments, please.

18

MR. KUSHI:

19

what

20

If you can just clarify

Mr. Chair, I respond off the cuff not knowing

COUNCILMEMBER KANE:

21

way.

22

MR. KUSHI:

23

COUNCILMEMBER KANE:

24

MR. KUSHI:

25

Because the lao Aquifer

No problem.

And I'll look at it that

And you have to understand that.
No, no.

No problem.

So to respond to your question, I'm just

looking at Chapter 2.90A, which is entitled
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1

regulation of permits and water use.

2

reviewing that, basically says in Section 030, in

3

those areas where groundwater withdrawal reaches 70

4

percent of the sustainable yield, which in this case

5

it has, the Council shall set forth allocation of

6

water use withdrawn or transmitted or both through

7

the Department -- Department1s water system for

8

planning purposes.

9

And in

It goes on in section -- Subsection B, as in

10

boy, if the Commission, which is designated the

11

State Water Commission, designates a water

12

management area pursuant to Chapter 174C, Hawaii

13

Revised Statutes, withdrawals or diversions shall be

14

pursuant to that chapter.

15

It goes on in Section

o.

-- 040, procedure

16

for allocation.

17

F, as in Frank, the allocations shall continue so

18

long as the withdrawal exceeds 70 percent of the

19

sustainable yield of an area and until the State

20

designation area of water -- as a water management

21

area pursuant to Chapter 174C HRS.

22

It goes on and says in Subsection

Based on that type of language, I believe

23

we1ve been asked before and we1ve responded

24

consistently that because the State has designated

25

this area, this aquifer, any withdrawal or
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1

allocation plan, if you may, is in their

2

jurisdiction.

3

COUNCILMEMBER KANE:

4

MR. KUSHI:

Okay, thank you.

However, I'm just reading the chapter as is.

5

You as this body has a -- have a right to try and

6

amend this chapter and take on the State.

7

your attorney I'm just telling you what I'm reading.

8
9

COUNCILMEMBER KANE:

But as

No, and I appreciate your comments,

Mr. Kushi, Mr. Chair.

I think we've also been

10

notified by -- when we had previous discussions with

11

State Land Use Commission personnel that the reality

12

is that because they're so shorthanded on their

13

staffing and resources, that they would still be

14

willing to work with our recommendations even in the

15

designated area on -- on a proposed allocation plan.

16

And so I think -- I think instead of taking on the

17

State, I think maybe we should take their advice and

18

work with them and utilize what strengths we have as

19

having perhaps more resources than they have to

20

manage an area.

21

But getting back to this part here -- and,

22

Mr. Chair, my tendencies are to go into a bigger

23

picture discussion, and I know we need to stay

24

within the realm of this project, so I'll try to

25

keep it very limited.
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1

CHAIR PONTANILLA:

2

COUNCILMEMBER KANE:

Thank you.
Mr. Tengan, is there -- I'm trying to

3

understand if there's -- what sort of authority you

4

have as the Director.

5

and they say they're ready, would you have

6

grounds -- whether it's discretionary or from a

7

subjective point of view, would you have grounds to

8

say no, even if they do provide you with enough

9

information that they're ready to come on line?

When somebody comes forward

In

10

other words, do you have any -- that type of

11

discretionary authority to make that consideration?

12

MR. TENGAN:

Mr. Chair, I never thought about it in those

13

terms.

However, when

when a request for an

14

application for meter

a meter or meters are

15

brought into the Department, the engineers who would

16

review that -- the application and make that

17

determination whether they are in fact ready to

18

receive the meters, and one of the requirements

19

would be whether improvements are needed to service

20

that particular -- particular project or property.

21

If no improvements are necessary, then in all

22

likelihood that request would be honored.

23

COUNCILMEMBER KANE:

Thank you.

Finally, my final

24

question is because your letter references new

25

sources being brought on line before reservation
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1

reservation component of your policy maybe get

2

reconsidered, when do you folks anticipate a new

3

source in the Central Maui water system coming on

4

line?

5

anticipate coming on line as a result of that new

6

resource -- that new source development?

7

MR. TENGAN:

And how -- and how much water do you folks

Mr. Chair, we're looking at -- you know, as

8

we explained previously in the Water Resources

9

Committee, we are looking at developing in the

10

for the near future surface water treatment.

11

currently in discussions with a landowner to

12

develop -- or to have anywheres from 2 to 6 million

13

gallons per day plan constructed within the next two

14

years or so.

15

COUNCILMEMBER KANE:

Okay.

We're

And my last question on this

16

line.

Is there -- what is the nearest anticipated

17

coming on line for ground source development?

18

would think specifically to north of Makamakaole

19

Gulch, when is that going to be planned to come on

20

line?

21

MR. TENGAN:

And I

Mr. Chair, the next well to come on line

22

would be the Kupaa Well.

However, this well is

23

south of Makamakaole.

24

spread the pumping within the southern half of

25

Waihee.

One thing it will do is to
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2

3

COUNCILMEMBER KANE:

Okay.

So let's talk about the

north -- north Waihee, then.
MR. TENGAN:

Let me explain this portion first

l

Mr. Chair.

4

If we can show the State Water Commission that we

5

are spreading the pumping in the southern half,

6

maybe -- or, you know, they might give consideration

7

to increasing that 4 million gallons per day to a

8

figure above that 4 million gallons per day.

And

9

now getting back to your question, Mr. Kane.

We

10

were in discussions with a property owner north of

11

Makamakaole.

12

we were going through with that property owner in

13

the development of a well, the agreement fell

14

through and so we need to start allover again on

15

that.

16

COUNCILMEMBER KANE:

However, based upon the negotiations

So right now there is no anticipated

17

or projected time for a ground source development

18

north of Makamakaole right now?

19

MR. TENGAN:

There's nothing.

If I was to give you a timetable, I would say

20

we -- optimistically maybe we can put in a well in

21

four to five years out there.

22

COUNCILMEMBER KANE:

23

Mr. Tengan.

24

CHAIR PONTANILLA:

25

MR. KUSHI:

Thank you, Chairman.

Thank you, Mr. Kane.

Thank you,

Mr. Kushi.

Yes, Mr. Chair, just to -- I want to clarify
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the statements made to Member Kane so that we all

2

understand what's happening.

3

Chapter 2.90A and the process of the State Water

4

Commission, there's going to come a point where --

5

in fact this month's the deadline, that once the

6

State designates, then all users, including the

7

County, need to file water use application

8

allocation permits.

9

July of '04.

10

My reference to

The deadline is this month,

The Department has filed all of their

well permits.
And then the Commission -- and I can't be

11

12

certain on this, because I've never experienced it,

13

but then the Commission decides -- and it may go to

14

a contested case hearing, but the end result would

15

be the Commission would issue a water allocation

16

permit to the applicant.

17

allocation permit would then designate what

18

categories, commercial first, ag first, hotel, et

19

cetera, but that's the process.

20

happen starting this July, this month.

21

then the County will get a bulk water use allocation

22

permit, I imagine.

23

body or whoever can then --

24

COUNCILMEMBER KANE:

25

MR. KUSHI:

I'm not sure if that

And that will
Thereafter,

At that point in time maybe this

Allocation.

-- you know, divvy up what's left of the
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source, but the State comes first.

2

MR. TENGAN:

Mr. Chair.

3

CHAIR PONTANILLA:

4

MR. TENGAN:

Mr. Tengan.

I believe that the State Water Commission

5

would be doing a bulk allocation rather than an

6

itemized allocation of any water that's approved for

7

the aquifer.

8

CHAIR PONTANILLA:

9

COUNCILMEMBER KANE:

10
11

comments.
CHAIR PONTANILLA:

Thank you, Mr. Tengan.

Mr. Kane.

No, I appreciate the additional

Thank you, Chair.
Members, any more questions for the

12

Director?

Mr. Hokama.

13

COUNCILMEMBER HOKAMA:

One more.

And having perused

14

Chapter 174C, Hawaii State Statutes, I would say

15

Mr. Kushi's quite accurate in his understanding of

16

State law also, as well as the statement that --

17

from the Water Director.

18

Commission shall delegate -- according to State law,

19

Water Commission shall delegate to the County Boards

20

of Water Supply the authority to allocate the use of

21

water for municipal purposes.

22

board with that authority, it comes to us, so I

23

believe the State law supports the Council's role to

24

allocate its resources through policy.

25

However, Members, the

And since we have no

So we have a currently proposed policy,
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Mr. Tengan, regarding water from this system, which

2

is no drinking water for irrigation uses, not for

3

domestic (inaudible) but for irrigation uses.

4

Should that be applied in this project too, since

5

it's still coming from the same source, although the

6

end user is in a different location?

7

CHAIR PONTANILLA:

8

COUNCILMEMBER HOKAMA:

9

10

Mr. Tengan.
Do you have any comments,

Mr. Tengan?
MR. TENGAN:

Mr. Chair, I wouldn't want to make that

11

decision.

12

COUNCILMEMBER HOKAMA:

Are there any restrictions or

13

recommendations by your Department regarding water

14

consumption for this project?

15

MR. TENGAN:

Mr. Chair, we are using, as an average, 600

16

gallons per day.

17

that amounts to almost a quarter million gallons per

18

day.

19

did make some comments about water conservation and

20

some suggestions as to how water can be used without

21

wasting it.

22

Based upon the number of unit,

In our letter to Ms. Lee here we made -- we

COUNCILMEMBER HOKAMA:

That would be your standard thing

23

such as back flow preventers and I guess what the

24

code requires as far as flushing requirements and

25

anything else, Mr. Tengan?
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MR. TENGAN:

Mr. Chair, the back flow preventers are

2

primarily to protect the public water system from

3

any water going back into the public system from the

4

private property, especially in cases where farming

5

activities might be taking place where, you know,

6

the farmers might be mixing some fertilizer and

7

things like that, and, you know, if there's a hose

8

dipped into that tank or whatever container they're

9

using and there's a fire down stream, without the

10

back flow preventer, that water could all be sucked

11

back into the public system.

12

measure rather than a conservation measure.

13

So it's a protection

The conservation measures we suggest are like

14

use of low flow fixtures, maintain fixtures to

15

protect leaks, consideration of climate -- the

16

climate adapted plants and things like that.

17

COUNCILMEMBER HOKAMA:

Okay.

Thank you for that comment.

18

One thing I wanted to ask you, Mr. Tengan, so we

19

can -- in their report to us they are saying that

20

they're going to be working with your Department and

21

Hawaii Land & Farming and they're going to -- they

22

are planning to enlarge a mid-level tank project by

23

400,000 gallons to meet storage needs.

24

in the report it states that the project demand is

25

anticipated at 240,000 gallons.

Then further

Is that the normal
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1

adjustment of what they need to do?

2

you know, increase by another 50 percent plus the

3

amount of storage?

4

MR. TENGAN:

They need to,

Mr. Chair, it's not the percentage of the

5

storage that's required overall by both projects,

6

the Hawaii Land & Farming project and the Spencer

7

Homes project.

8

storage that's required would be required in any

9

case.

That additional 400,000 gallons of

If a tank was to be constructed

10

independently, that would be the size of the tank.

11

In this case here the -- I believe they're working

12

with Hawaii Land & Farming so that just one tank

13

needs to be constructed for operation and

14

maintenance considerations in the future, because

15

this tank is to be dedicated to the County.

16

COUNCILMEMBER HOKAMA:

Okay.

So what does this tank do

17

for this specific project?

18

that they're going to help pay for, what does it

19

mean to this project directly?

20

MR. TENGAN:

This 400,000 gallons

It provides the storage that's needed to

21

service the project and also to provide for fire

22

flowing for fire protection services.

23

COUNCILMEMBER HOKAMA:

So without this tank, does that

24

mean there's a possibility there's not enough water

25

flow to meet Fire Department standards in case of
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fire?

2

MR. TENGAN:

Mr. Chair, there wouldn't also be the storage

3

that's required to service the project on a daily

4

basis.

5

COUNCILMEMBER HOKAMA:

6

Mr. Tengan.

7

CHAIR PONTANILLA:

8

COUNCILMEMBER NISHIKI:

9

Thank you, Chairman.

Thank you, Mr. Hokama.

Thank you,

Mr. Nishiki.

And I thank Riki and the other

members and Water Director and the Corporation

10

Counsel for giving me a little more clarity on a

11

concern that I will now raise.
George, in a recent stat given by the

12

13

Realtors Association I think many of us may be

14

concerned about what is happening here in Maui

15

County.

16

there was a statistic given that of the -- and I

17

can't be specific, but I'll be quite general.

18

the new home sales that were over 500,000, I think

19

was the figure, single-family home sales, and over

20

that the stat given was that in this category 90

21

percent of the people that bought these homes were

22

non-residents, and it could be part-time residents,

23

but I think it was that stat given.

24

given was I think when it included condominium sales

25

and home sales, again, the stat given was that 90

And I raise the concern about recently

Of

The other stat
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percent plus were r againr people that did not live

2

in Maui County.

3

that when you read about what is happening here in

4

Maui County as far as homes being built and the cost

5

of itr as Water Director?

6

CHAIR PONTANILLA:

7

MR. TENGAN:

8

COUNCILMEMBER NISHIKI:

9

MR. TENGAN:

Are you concerned about things like

Mr. Tengan.

Mr. Chair r personally I am concerned.
Okay.

However--

10

COUNCILMEMBER NISHIKI:

11

MR. TENGAN:

Take the personal part out of it.

However r as Director of the Water Department

12

I cannot interject my personal feelings and do my

13

job.

14

COUNCILMEMBER NISHIKI:

OkaYr got it.

Now I come to the

15

part that you can.

16

comer first serve or whatever r and this is a result r

17

Council Members r of what is occurring.

18

concerned about how water is allocated and the

19

process that we're now using if what has been shown

20

recently is the result of this policy that this

21

County is following?

22

MR. TENGAN:

Because the policy is first

Are you now

I think the policy makers should give

23

provide the direction that we need.

Without that

24

direction r we can only continue as we have done in

25

the past.

If a change is needed r then the policy
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makers need to make the change so that we can have

2

the directions within which to operate.

3
4

5
6

7

COUNCILMEMBER NISHIKI:

You say policy makers.

Do you

know who these policy makers are?
MR. TENGAN:

In this case here, the only policy body that

we deal -- deal with is the County Council.
COUNCILMEMBER NISHIKI:

Thank you.

And I guess,

8

Mr. Chairman, in lieu of what has been said and now

9

when Dain pointed to this last communication of May

10

11th in which the County is now issuing up to

11

800,000 gallons, I would hope -- and I know perhaps

12

that the 9th floor isn't listening, but I would hope

13

that this 8th floor will ask the important questions

14

if we feel this way.

15

If the Water Department is saying we are the

16

policy makers -- and from what I can understand

17

and maybe I misunderstand, but if when Dain asked

18

the question about the allocation and Junior

19

mentioned the fact that the County's now requesting

20

the permit and we're going to probably be given the

21

power to allocate r I would hope that, Mr. Chairman,

22

we exercise, if that power is given to us, that

23

power to now

24

whatever water now is being issued.

25

that firemen, school teachers, policeman, core

if we have the power, to allocate
And if we feel
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people in this society -- in this community cannot

2

buy, I don't know, Alice may have the occupations of

3

those that fall into the 120 and below, but I would

4

think that they are all our residents.

5

here.

6

mountain list also.

7

They live

And then Mr. Spencer will have a 3,000

How serious are we about this?

And I think

8

somebody whispered in this chamber to me earlier and

9

said, you know, we can have this discussion, but I

10

think -- I think -- and I feel and my gut tells me

11

that it is us, you know.

12

pointed, but if it is us, then we better start

13

poking ourselves and moving in this direction, if we

14

feel that this is what we want, that affordable

15

housing is a priority over what stats that we've

16

heard the Realtor Association bring out to us.

17

And no blame -- no blame

And so that is my statement in regards to

18

water and water allocation, and let's begin a

19

sincere effort to move in this direction, if we have

20

that power, and I don't know -- I don't know, you

21

know, with what has been said, Riki, if we indeed

22

have it, but, you know/ if it is, then these kinds

23

of projects need to be told that, yeah, we're going

24

to move these along.

25

who will now say to nine of you, including myself,

And I think that a community
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2

my vote was well worth given to you.
CHAIR PONTANILLA:

Thank you, Mr. Nishiki.

I'm done.
Point well

3

taken in regards to setting priorities as well as

4

water allocation, especially for those people that

5

need affordable housing in our community.

6

of my recommendation -- not recommendation but I'll

7

be forwarding a letter to the Water Resource

8

Committee in regards to priority for water here in

9

Maui County, you know, trying to set a policy, if we

10

could.

Members, any more questions?

11

you very much, George.

12

call for a ten-minute recess.

And part

If not, thank

At this time the Chair will
(Gavel) .

10: 00 a.m.

13

RECESS:

14

RECONVENE:

15

CHAIR PONTANILLA:

10 : 12 a . m.

(Gavel)

This Committee meeting is

16

back in session.

17

the Parks Department.

Here with us this morning is

18

the Deputy, John Buck.

And if the deputy can make

19

opening comments regarding the project.

20

MR. BUCK:

At this time I'd like to call upon

Deputy Director of Parks, John Buck.

The

21

developer came in some months ago and talked to us

22

about this project.

23

his park dedication for acreage would be somewhere

24

around 500 square feet times 400, comes out to

25

around -- over 200,000 square feet, which is a

And when we sat down with him
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little under four acres.

2

going to be dedicating 10. -- I think it's over 10

3

acres.

4

in the ordinance.

5

In this project they're

So they're double the amount that's required

One of the concerns the Department has is

6

when -- is taking a look at park dedication and the

7

impact on the Department.

8

cash or the land dedication.

9

cash, of course that drives up the cost of the

And we can either take
When you take the

10

project.

11

no land for recreation activities.

12

define recreation activities more than just going

13

out and playing ball, soccer, or whatever.

14

includes able to walk around in a park-like setting,

15

just taking your kids and sitting down and maybe

16

reading to your kids under the tree, that's all

17

recreation activities.

18

Also, if you take the cash, then there's
And I should

It

So if we just took the cash in regards to

19

this project, we would make it more costly for the

20

developer to provide the affordable housing, but

21

also the people who wanted to go into a park-like

22

setting who lived in the neighborhood would have to

23

go seek elsewhere.

24

fields, our intent was

25

this project was that the -- we are trying to

As far as the lack of athletic
when we were looking at
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1

acquire from Brewer -- they keep changing the name,

2

but to get the Brewer Fields as far as the athletic

3

fields, which is within walking distance of this

4

project.
One of our concerns as far as taking

5

6

dedication is the impact on our personnel to

7

maintain this park, so one of the areas in the park

8

dedication is privately owned, privately maintained

9

but open to the public, and the developer has agreed

10

to that.

11

Department -- as far as providing the recreational

12

area for the residents.

13

works

14

being around the reservoir so you have a more

15

relaxing leisure-type park versus an active park.

16
17

18

So there would be no impact as far as our

Also, the separate park

works well for a more of a leisure park

CHAIR PONTANILLA:

Thank you, Mr. Buck.

questions for the Deputy?
VICE-CHAIR MOLINA:

Members, any

Mr. Molina.

Yeah, thank you, Mr. Chairman.

Mr. Buck, staying on the subject of the

19

20

impact the dedication would have on your personnel,

21

you're talking about the maintenance, the C. Brewer

22

park area?

23
24
25

MR. BUCK:

NOr

it would be the -- impact of the park land

inside the project itself.
VICE-CHAIR MOLINA:

Okay.

How much personnel are you
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1

talking about would be needed to maintain an area of

2

that size?

3

MR. BUCK:

It's about ten acres, so it would be about two

4

people assigned to it on a 40-hour week to properly

5

maintain it.

6

VICE-CHAIR MOLINA:

7

MR. BUCK:

And equipment wise you --

You would need a lawn mower, the drive time.

8

We felt that it was better just -- if they would

9

maintain it for the Department, then we could

10

concentrate more -- because of the design, it's a

11

little bit harder for us to maintain.

12

able to take that personnel that would be required

13

to maintain this park and when we do acquire the

14

Brewer Fields be -- our staff is probably a little

15

more specialized, be able to do a better job with

16

Brewer Park.

17

VICE-CHAIR MOLINA:

Okay.

We would be

You could get that -- say

18

eventually the Brewer Park, you could get it up to

19

that -- I guess the so-called national standards

20

that you were sharing with us?

21

or standard could you get that park up to utilizing

22

the personnel there instead of what was initially

23

offered in regards to the dedication?

24
25

MR. BUCK:

What kind of level

It would be a higher standard than

I mean

the Spencers are putting a lot of manpower and work,
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1

but with a full-time staff or a staff that's

2

dedicated over there on a regular basis, it would

3

be -- probably be a little bit better than it is

4

now.

5

comparable to some of our practice -- better

6

practice fields.

It would be -- hopefully we can get maybe as

7

VICE-CHAIR MOLINA:

Okay, thank you.

8

CHAIR PONTANILLA:

9

COUNCILMEMBER HOKAMA:

Thank you, Chairman.

Thank you, Mr. Molina.

Mr. Hokama.

Mr. Buck, if you can stay on that.

10

My understanding is this project is providing more

11

than double the square footage that the code

12

requires under the current formula system; that's

13

correct?

14

MR. BUCK:

That's correct.

15

COUNCILMEMBER HOKAMA:

You mention the existing Brewer

16

Fields on Waiko Road.

One, Brewer is already

17

exercising maintenance as well as providing water to

18

those current residents, specifically those that

19

work for the old C. Brewer company.

20

the people on Waiko, up by Waiko, below Wilikona,

21

those old subdivision

22

Plantation.

23

satisfy the new demand?

24

the older community and to satisfy their needs.

25

you telling us that's just going to substitute for

And those are

housing toward Tropical

So, one, is that being used to help
Because that was built for
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1

the new needs of this new community?

2

I don't feel to take Brewer's responsibility that

3

they owe their former employees and those residents

4

in Waikapu and just take that responsibility from

5

them.

6

because/ hey/ my nephews play on those fields.

And they maintain it good -- pretty good,

7

CHAIR PONTANILLA:

8

MR. BUCK:

9

Because, one,

Mr. Buck.

The current project does provide park land.

It

would be more the leisure -- leisure type/ which the

10

Brewer Fields do not offer.

11

want to go out and do whatever/ the parents want to

12

go out and play catch or whatever else/ they could

13

do it on the existing

14

existing design.

15

games, but you could -- there's enough space to be

16

able to throw the balls around or do whatever as far

17

as the leisure activities.

18

but it wouldn't be an organized sport like a

19

baseball game or a soccer game.

20

COUNCILMEMBER HOKAMA:

So if the kids just

in this project with the

You wouldn't be able to play

And you could do some/

So is there a deal with Brewer,

21

this project to get

22

to acquire this Brewer Fields to help satisfy

23

MR. BUCK:

and that's the deal/ we got

No/ it's not contingent.

It's just when we

24

looked at the park design, there was a possibility

25

if there was a need for -- to play games, that they
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1

could go over to the Brewer Field, which is within

2

walking distance.

3

COUNCILMEMBER HOKAMA:

And that is to also address the

4

needs of the project mauka of this proposal,

5

everything's to be shuffled down?

6

MR. BUCK:

At this point I can't answer as far as what's

7

up on top of the hill.

I do know that there is

8

projects up there and we are looking at some park

9

lands up there.

10

COUNCILMEMBER HOKAMA:

11

CHAIR PONTANILLA:

Thank your Mr. Buck.

Thank your Mr. Hokama.

Members r any more questions of the Director

12

13

of Parks?

Mr. Nishiki.

14

COUNCILMEMBER NISHIKI:

Johnr when I looked at site

15

location of this linear park -- under the hard cOPYr

16

Members r that Spencer passed out to us, page 1 of

17

their presentation -- it seems to be right on the

18

border of that reservoir that the Police Department

19

had some concern about.

20

MR. BUCK:

Has that changed?

When we first met with the developer, the

21

linear park was in there r but the configuration of

22

the houses were a little bit different.

23

was -- the original design they had more

24

cul-de-sacs r so a lot of the backyards would be

25

lining up along -- and they still dOr but there was
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1

more of the backyards lining up into the open area

2

to provide a green space, but no, it's changed, but

3

the design works great because then there are, in

4

our parks, and if you go early mornings and late

5

afternoons in a lot of our parks now, KCC,

6

Keopuolani, there's a lot of people walking.

7

this type of linear park could provide a -- walking

8

paths, including going walking around a path around

9

the reservoir.

10

COUNCILMEMBER NISHIKI:

Okay.

And

My concern is I know that

11

they were going to also make use of drainage ways as

12

a way to address the so-called linear park.

13

your discussions -- and I -- is that -- that's a

14

better one maybe, John.

15

entire linear park on that map there?

16

MR. BUCK:

17

COUNCILMEMBER NISHIKI:

So in

Is that green there the

From my understanding, that's correct.
That is it, then, huh?

So it

18

really surrounds the entire punawai there, that

19

reservoir?

20

MR. BUCK:

That's correct.

21

COUNCILMEMBER NISHIKI:

Do you know

and then this is my

22

concern, because I heard that it was going to use

23

some of that drainage way -- drainage ways comes

24

through that entire area there going from left to

25

right or whatever?

Is that where the drainage way
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is actually?

2

MR. BUCK:

3

CHAIR PONTANILLA:

4

5

I can't answer it, because I'm really not sure.
Can you answer that, Mark Spencer,

please.
MR. MARK SPENCER:

Good morning.

Mark Spencer.

No,

6

that's not -- I know a lot of developments will use

7

that for a drainage area.

8

being picked up through our street drainage system

9

and then it goes into the master drainage plan.

No, our drainage is all

10

What initiated the talk on that linear park is

11

that's where the existing County sewer line runs

12

through, so we had that issue to start with.

13

then we started looking at, well, we can't build

14

there, why not make it wide enough to where it's

15

usable, and so that's where the plan originated

16

from.

17

COUNCILMEMBER NISHIKI:

Oh, okay.

18

this.

19

punawai receive the water?

20

or is it a pipe system?

And let me ask you

How -- through what kind of system does that

21

MR. MARK SPENCER:

22

point.

Is it a surface system

I believe it's a pipe system at this

23

COUNCILMEMBER NISHIKI:

24

MR. MARK SPENCER:

25

And so

And where does it run?

I'm going to bring up Stacy Otomo from

Otomo Engineering for that.
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1

MR. OTOMO:

Good morning.

Stacy Otomo.

Councilman

2

Nishiki, there is a pipe system that feeds the

3

existing reservoir as well as there was this old

4

Kama ditch that basically went in from the reservoir

5

in a northerly direction to the right of the plan.

6

Ultimately when this thing is built out the Kama

7

ditch will be taken out.

8

Spencer said, the project's drainage would be all

9

diverted to the Kehalani off-site detention basin.

10

COUNCILMEMBERNISHIKI:

Okay.

So exactly what Mark

And I don't live in that

11

area, but I know the sheet flow off of the highway

12

when it rains from the mauka lands, how does that --

13

when the project is built, how is that water as it

14

sheet flows, say, off of the highway, and obviously

15

it's done pretty much damage because of what

16

happened to Waiko Road, how is that water now going

17

to be controlled as it comes mauka-makai into this

18

proposed subdivision?

19

MR. OTOMO:

We are going to make provisions off of the

20

highway basically to exactly take care of that water

21

from the -- the highway pavement.

22
23

24
25

COUNCILMEMBER NISHIKI:

And who controls how much water

goes into that punawai?
MR. OTOMO:

Right now our plan is not to allow more runoff

into the reservoir than it's -- what's presently
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2
3

4
5

6
7
8
9

going in there.
COUNCILMEMBER NISHIKI:

So all the water that is collected

in there is collected through the runoff?
MR. OTOMO:

There is also a pipe system I believe that

feeds into this reservoir.
COUNCILMEMBER NISHIKI:

And is that pipe system controlled

by -- manually?
MR. OTOMO:

I'm not sure how, you know, Wailuku

Agribusiness controls this, but we will be working

10

with them as far as, you know, rerouting some of the

11

lines within the subdivision.

12
13

COUNCILMEMBER NISHIKI:

Does that -- does that punawai

ever smell?

14

MR. OTOMO:

Not that I'm aware of.

15

COUNCILMEMBER NISHIKI:

16

MR. OTOMO:

17

COUNCILMEMBER NISHIKI:

Does that punawai ever dry up?

I've always seen water in the reservoir.
I'm concerned that -- just if you

18

have -- does that -- does that have any living

19

entities in it, fishes?

20

MR. OTOMO:

I believe there is.

21

COUNCILMEMBER NISHIKI:

Okay.

I just am concerned about

22

smell.

23

don't believe that people should breathe stench.

24

Does it have a mosquito problem?

25

MR. OTOMO:

And just because it's affordable housing, I

Not that I'm aware of.

We can verify with
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Wailuku Agribusiness if the reservoir ever dried uPr

2

but I've always seen water in the reservoir.

3

COUNCILMEMBER NISHIKI:

4

MR. OTOMO:

Has it ever flooded r then?

There is a spill way on the makai side where

5

after the water level reaches a certain elevation it

6

overflows down in Waikapu Stream.

7

COUNCILMEMBER NISHIKI:

So it will not in any way --

8

should we have a big storm that wiped out Waiko

9

Road r in any way create a hazard to any homes in

10

that arear Stacy

11

MR. OTOMO:

12

COUNCILMEMBER NISHIKI:

13

14

It's
-- the way your drainage runs and

the way you understand the rainfall?
MR. OTOMO:

Yes r like I said r we will not be putting more

15

runoff into the reservoir than what is going there

16

now.

17
18

COUNCILMEMBER NISHIKI:

Does anybody know if there's any

smell in that punawai?

19

MR. MARK SPENCER:

I've been there quite -- Mark Spencer r

20

by the way.

21

never noticed anything.

22

you're going on that r Wayne r is some of the big

23

detention basins that we're required to build

24

sometimes, on a heavy rain the rain will come in and

25

it will sit and it will just stay there and get

I've been there quite a few times r
I think maybe what -- where
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stagnant and get to what you1re talking about.

2

is really a living reservoir.

3

in, the water1s being released.

4

constant -- it1s being fed from the streams, you

5

know, up the mountains, so it1s a constant fresh

6

flow of water going through there, and I think that

7

takes away probably the concern you1re looking at.

8
9

COUNCILMEMBER NISHIKI:

This

The water1s coming
So it1s a

Well, I donlt know, because now

you plan to build -- to bring homo sapiens to live

10

there.

11

grasshoppers donlt complain when there1s any smell.

12

I donlt know how close the -- right now -- Riki may

13

know -- how close the closest residence is, and

14

which way the wind direction

15

You know what I mean?

COUNCILMEMBER HOKAMA:

Mosquitoes, locust,

It would be on Waiko Road, the old

16

plantation retirees along Waiko close to the

17

cemetery, and then there1s that one entrance just

18

before Waiko from the Wailuku side, there1s a left

19

turn for residences that1s depicted on the chart.

20

So they would be your closest ones impacted by any

21

noxious smells or that like, Mr. Nishiki.

22

COUNCILMEMBER NISHIKI:

Okay.

So then if any occurrence

23

should occur and that needs to be fixed, who accepts

24

the liability?

25

MR. MARK SPENCER:

My understanding, that would go to our
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homeowners association r and as any homeowners

2

association r they will develop a reserve fund for

3

any large commitments they have.

4

for that reservoir, I don't know what their dollar

5

amount will be, but they'll come up with a yearly

6

operating budget and also a worst case scenario to

7

try to build

8

something ever happened they'd have the money there

9

and they wouldn't have to go through an assessment

10

11

UPr

And so for that

you know r a reserve that if

process.
COUNCILMEMBER NISHIKI:

Okay, so then as far as you're

12

concerned, the County is not accepting any

13

responsibility of that reservoir.

14

MR. MARK SPENCER:

That is my understanding.

15

COUNCILMEMBER NISHIKI:

I don't

When all the dedications are

16

done -- and r Corporation Counselr I want you to

17

listen very carefullYr because I am going to make

18

sure that we have documentation written on this

19

proj ect .

20

So ...

MR. MARK SPENCER:

It's my understanding r because of one

21

of the requirements of the Parks Department that we

22

would privately own and maintain that entire green

23

arear I think that probably relieves some of that

24

concern.

25

association.

That will all be owned by the homeowners

RALPH ROSENBERG COURT REPORTERS r INC.
(808) 524-2090

49

HHS 7/7/04

1

COUNCILMEMBER NISHIKI:

Anyway,

I would hope,

2

Mr. Chairman, that that concern of the liability,

3

just because it was brought up by the Police

4

Department yesterday, really concerned me.

5

here we go again, litigation.

6

police person said, it's a lot different today

7

compared to yesteryear.

8

we got a lot of attorneys.

9

Counsel, I don't know how we're gOlng to protJct

I mean,

You know, and as the

People sue now.
And

SO~

Mr.

That's why

corpo~ation

10

ourselves when we accept this subdivision and park

11

and the entire liability concern, but I would hope

12

that we would have written documentation, wha

13

it is, even from today's meeting, just so

14

back us up that, Mr. Chairman l

we're not goin

15

we're not going to be liable.

And because th

16

is so close, maybe a slick lawyer will go, he

17

know, you guys put that park there and kids do

18

venture and that park was so close that why wouldn't

19

a child go there.

park

I'

you

20

So, you know, Mark, you mention, you know,

21

don't know what kind of thorns, but, you know, as

22

the police officer said, who knows.

23

the liability's what I'm concerned about as we

24

proceed with this project, Mr. Chairman.

25

ask the Corporation Counsel to protect us in this
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1

instant.
So then if in flooding there is an overflow

2
3

that eliminates any concern about any surrounding

4

residences there -- because we have pretty much the

5

entire punawai being surrounded by residents, Mark.

6

So your drainage plan is going to address that?

7
8

9

MR. MARK SPENCER:

We feel -- yeah, we do.

We feel

comfortable with that, Wayne.
COUNCILMEMBER NISHIKI:

Okay.

You are aware, Mark, that,

10

you know, every place on the island can be pretty

11

dry, but then you drive to Waikapu and boom, you

12

know, and I'm sure that many of you that live on

13

this island, sometimes you just drive and this

14

Waikapu area, man, wham, I mean it comes down heavy.

15

I mean people just -- I've had experiences where you

16

just pull off the side of the highway.

17

drive.

18

over that one there.

It's that heavy.

19

MR. MARK SPENCER:

20

COUNCILMEMBER NISHIKI:

You don't

So you don't have control

I sure don't.
No, I'm just -- No,

I'm serious.

21

I'm just hoping that, you know, you check with

22

Brewer and the way you redirect water now in the

23

scheme of the entire area, because that

24

mauka-makai's all going to be urbanized, that water

25

is directed in a way that we don't have any
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1

problems.

We're already -- and luckily I don't know

2

what Waiko

3

or why it ran into Waiko and cleaned out that entire

4

roadway, but that never happened.

5

something changed, you know.

Riki, I don't know how that water runs

Obviously

So, Mr. Chairman, I think we really need to

6

7

put some onus on a developer, and, Stacy, you guys.

8

I mean, you go to college, but you really need to

9

look at that Waikapu area and know exactly what's
happening.

11

you with your -- in that corner, but you guys really

12

need to help us out when it comes to this.

13

I'm done.

14

CHAIR PONTANILLA:

Munekiyo, you too, over there.

I see

10

Anyway,

Thank you.
Thank you, Mr. Nishiki.

Members, any

15

more comments of the Parks?

16

thank the Deputy for being here this morning.

17

you, John.

20

Thank

Okay, at this time I'd like to calIon the

18
19

If not, I'd like to

Fire Control Officer that's here this morning.
MR. MARTIN:

Good morning, Chair, Members of the Council.

21

Val Martin with the Department of Fire and Public

22

Safety, Captain with the Fire Prevention Bureau.

23

am familiar with this project.

24

initial conceptual drawing from the developer.

25

Initially we weren't satisfied because of the

I have seen the
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1

numerous cul-de-sacs.

2

drawing in front of us here with the loop system.

3

We have been in communication with the developer.

4

Right now we have no hurdles or anything that the

5

Fire Department can see that would prevent us from

6

approving the project from the Fire Department

7

standpoint.

8

CHAIR PONTANILLA:

9

10

We are satisfied with the

Thank you, Officer Martin.

time, Members, any questions?
VICE-CHAIR MOLINA:

Member Molina.

Thank you, Mr. Chairman.

Good morning, Mr. Martin.

11

At this

There was talk of

12

putting some traffic calming devices within the

13

subdivision.

14

do you see would impede you folks' response time?

15

Or, you know, obviously I'm sure there might be --

16

some people would want to request maybe some speed

17

humps, but I know the Fire Department may have some

18

concerns about maybe the heights of the speed humps.

19

Can you give comment on what types of traffic

20

calming devices you would like to see and maybe

21

types of traffic calming devices that you would not

22

recommend?

23

MR. MARTIN:

What type of traffic calming devices

The traffic calming devices are something

24

that we are very interested in.

Any developer or

25

association that wants to put in traffic calming
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1

devices, we recommend that you come and see us.

2

There are some that would give us a hard time.

3

would be roundabouts, depending on the size of the

4

roundabouts, the street widths, what truck we have

5

in that area.

6

the fire truck from the Wailuku station.

7

look at that.

In this particular case, it would be
We would

As far as speed humps go, that shouldn't be a

8
9

One

problem.

Our trucks are fairly high and we could

10

get over that, but I think probably the roundabouts

11

would give us a hard time.

12

in a median in the middle, we'd also want to look at

13

that to make sure that we do keep the recommended

14

widths so our fire apparatus can fit.

15

VICE-CHAIR MOLINA:

16

CHAIR PONTANILLA:

17

18

Thank you.

If you are going to put

Thank you, Chairman.

Thank you, Mr. Molina.

more questions for the Department?
CQUNCILMEMBER HOKAMA:

Members, any
Member Hokama.

So, Captain, tell us this morning,

19

with the proposed layout parking on both sides of

20

the street, your widest equipment, you are confident

21

that there should be no impediment of your equipment

22

to respond to a callout in this area?

23

MR. MARTIN:

Councilmember Hokama, that's a very good

24

question.

Like many of the departments, we have not

25

had the opportunity to review or look at details.
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1

We have been in contact with the developer and

2

they're happy to work with us.

3

positive response.

4

working and allowing us whatever requests.

5

see any problem.

6

because of the small lots.

7

subdivision differently, and because of the small

8

lots, we see that parking will be taking place.

9

we do have a footage that we would want to see here,

We have had a

He said that they will be
We don't

We are requesting wide roads
We look at each

10

but until the details are submitted to us, we

11

wouldn't be able to respond accurately.

12

COUNCILMEMBER HOKAMA:

So

So you couldn't tell us today with

13

confidence that a consideration would be to allow

14

only one side street parking and that we would

15

prohibit parking on both sides and just allow one

16

side to ensure vehicular traffic movement, whether

17

it be emergency equipment such as yours or ambulance

18

services?

19

MR. MARTIN:

From previous discussions with Mr. Mark

20

Spencer, the proposed width that he's willing to put

21

in would allow parking on both sides of the street

22

that would also give us room for the apparatus to

23

respond to emergencies.

24
25

COUNCILMEMBER HOKAMA:

What would be the minimum width to

satisfy that?
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MR. MARTIN:

In this particular case right now the Fire

2

Department's stance is we'd like to see in this case

3

a 32-feet width between curb to curb, and it is a

4

large width.

5

the subdivisions are 28 feet.

6

and our -- our reasoning behind that is because of

7

the small lots, we will have people probably parking

8

on the street.

9

home, people will park on the street.

Right now I believe the standard for
We do have a conflict

Usually if you have three cars to a
The Uniform

10

Fire Code right now requires a 20-foot width for

11

emergency vehicles, and that's unobstructed.

12

after cars have parked.

13

That's

Right now we do not meet a lot of the -- a

14

lot of the roadway in the County does not meet -- of

15

course it depends what the code was at that time

16

when it was constructed.

17

people will say that a 20-foot width is kind of over

18

doing it and

19

yeah/ that's correct/ but however that's what the

20

Fire Code states and it's my job to make sure that

21

we do follow the Fire Code.

22

A lot of

It is wide.

and at times my personal opinion is/

We do have -- we have addressed it in the new

23

Fire Code, which I hope will be before you soon.

24

there we have addressed

25

some solutions that we can look at.

addressed some of that/
It's not a hard
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1

fast rule, 32 feet, but in this particular case we'd

2

like to see it because of the small lots.

3

COUNCILMEMBER HOKAMA:

If for whatever, you know, physical

4

restrictions they cannot widen the road any more

5

with their unit count requirements or whatever

6

restrictions or parameters they need to work with,

7

you have objections to one-way traffic patterns

8

only?

9

MR. MARTIN:

What we could do right now is propose no

10

parking on one side of the street if we had to

11

reduce it below the 32 feet.

12

COUNCILMEMBER HOKAMA:

Okay.

And I don't know if the

13

Spencers have -- but they've made it quite clear to

14

me that one adjustment that they've made in project

15

was to increase the length of the driveway to ensure

16

that they're

17

your cars in your driveway to reduce pressure on the

18

streets for on-street parking requirements.

19

find that very, very helpful for us.

20

nonetheless, again, I just bring my concern because

21

I've seen how the Code -- how with curbs and gutters

22

have restricted, to me, safe movement of emergency

23

vehicles responding to a callout.

24

you, it disturbs me that the equipment cannot move

25

between those parked vehicles.

you have ability to double stack

But

And I can tell

Thank you, Captain.
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CHAIR PONTANILLA:

Members, any more questions for

2

Captain?

3

COUNCILMEMBER HOKAMA:

4

CHAIR PONTANILLA:

5

Member Carroll?
I'm sorry.

I'm sorry.

Member Carroll, any questions?

Member

Mateo?

6

COUNCILMEMBER MATEO:

7

CHAIR PONTANILLA:

8

COUNCILMEMBER HOKAMA:

I'm done.

Member Molina?

Mr. Hokama.

One last one.

You know, Captain,

9

earlier we heard about this storage tank, is that

10

part of your requirements also, to get the gallon

11

flow per minute calculations required for providing

12

fire safety in this subdivision?

13

MR. MARTIN:

Yes, that is correct.

Again, until we get

14

the details, we wouldn't be able to make a

15

determination.

16

the fire hydrants would be required to flow 1,000

17

gallons per minute, and that's at a two-hour minimum

18

fire flow rate.

19

out to 120,000 gallons.

20

COUNCILMEMBER HOKAMA:

21

MR. MARTIN:

However, in a situation like this,

So if we do the math, that comes

120,000 gallons, right.

My understanding that this development will

22

have a tank that's in excess of 1 million.

23

to double check that, but from --

24
25

COUNCILMEMBER

HOKA~~:

I'd have

You know, this Spencer project is

adding 400,000 to a proposed 1 million gallon tank,
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1

which is a requirement of Hawaii Land & Farming for

2

another project.

3

just to understand what this 400 / 000 gallons of

4

storage does for your Department.

5

of it is your thousand gallons per minute

6

requirement for fire from the hydrant 1 is it also to

7

help satisfy that 350 linear feet space in between

8

hydrants?

9
10

11

MR. MARTIN:

Okay.

And what I need to know is

Yes, that is correct.

And l againl part

We would also be

looking at that also.
COUNCILMEMBER HOKAMA:

And that's a pressure rating that

12

you're concerned with

13

water that can come out of those hydrants 1 is that

14

part of the calculation concerns with the storage?

15

MR. MARTIN:

l

the amount of pressure of

We look at the gallons per minute l but the

16

calculations and the water would be done by the

17

Water Department as far as the hydrants.

18

COUNCILMEMBER HOKAMA:

Okay.

You determine what they need

19

to ensure or they tell you what they can provide and

20

you adjust?

21

rear end?

22

MR. MARTIN:

Who's the driver in this and who's the

The Fire Department has the minimum

23

requirements that need to be met

24

what the minimum requirements are and they need to

25

meet that.

l

and we tell them
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COUNCILMEMBER HOKAMA:

They need to meet that.

Captain.
CHAIR PONTANILLA:

Members, any more questions of the

4

Captain?

5

being here this morning.

If not, I'd like to thank the Captain for

6

MR. MARTIN:

7

CHAIR PONTANILLA:

Thank you.
Members, that concludes all of the

8

Department in regards to comments for this

9

particular project.

10

11

Thank you,

Mr. Hokama, do you want the

Captain back?
COUNCILMEMBER HOKAMA:

you know,

No, I was wondering if

12

Mr. Alueta is here, and I don't know if he is --

13

he's able -- has the ability to share comments this

14

morning, because I would like to ask Planning

15

Department one or two more questions, and I don't

16

know if Mr. Alueta is

17

or do we need Mr. Foley?

18

CHAIR PONTANILLA:

19

MR. ALUETA:

20

CHAIR PONTANILLA:

21

COUNCILMEMBER HOKAMA:

can be permitted to respond

Mr. Alueta.

Good morning.
Mr. Hokama.
Thank you, Chairman.

And thank you

22

for joining us this morning, Joe.

23

the concerns I had, as I brought up to your

24

Director

25

communities.

l

You know, one of

was view planes and ag buffers between
And one of my proposals not to

RALPH ROSENBERG COURT REPORTERS
(808) 524-2090

I

INC.

HHS 7/7/04

60

1

permit -- not encroachment but encompassing of

2

neighborhoods whereby, you know, Waikapu would not

3

exist anymore.

4

made adjustments.

5

the internal service road is closer to Honoapiilani

6

to give another buffer and what not and they've --

7

you know, and I've shared my comments with the --

8

with the Spencers and I appreciated their

9

willingness to listen to my concerns.

SOl you know, this development has
They've now proposed the road --

Was there any discussion on your Department

10
11

level to maybe say no two story buildings or houses

12

within the first two rows of units closest to the

13

road so that you don't have to be so concerned about

14

height variations and ability to look toward

15

Kahului?

16

MR. ALUETA:

we did not take any of that into

We didn't

17

consideration or it was not brought up as a concern

18

as far as view -- view planes from that area.

19

COUNCILMEMBER HOKAMA:

Is there something as a planning

20

thing that's reasonable for us to consider?

We know

21

there's a slight elevation change, so there's an

22

automatic slope.

23

that we've encompassed in our plans is to maintain

24

view planes.

25

impacting the amount of units, I don't think it will

And of course one of the things

So I was just wondering if without
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1

impact the amount of units.

2

of the model choices for the units.

3

concerns or you have any comments, Mr. Alueta?

4

MR. ALUETA:

It might decrease some
Do you see any

Without any -- without a final grading plan

5

that shows what the differentiation between the

6

finished grade of the pads and the finished grade of

7

the highways, we wouldn't really be able to tell

8

what kind of view corridors or -- we'd want to

9

preserve.

Maui Coastal View Plane Study that the

10

Planning Department often refers to in particular

11

with regard to special management area projects I do

12

not believe has any view corridors referenced in

13

this area.

14

that we're looking for.

15

It's primarily along coastal highways

COUNCILMEMBER HOKAMA:

16

Mr. Alueta.

17

CHAIR PONTANILLA:

18

Mr. Alueta.

Thank you for your comments,

Thank you.
Thank you, Mr. Hokama.

Thank you,

19

Okay, Members, you know, we've gone through

20

all of the various departments here at Maui County

21

in regards to their comments of this project.

22

Mr. Nishiki.

23

COUNCILMEMBER NISHIKI:

Yeah.

I think I had some time to

24

think about some of the comments made by my fellow

25

Council members, and one particularly stuck out.
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1

And I think it's the most important one as far as

2

this Council's legacy as far as how good we listen

3

and how much we react.

4

Mr. Hokama's statement yesterday in regards to the

5

poor performance that we here in Maui County

6

government have done in regards to making sure we

7

collect on promises from developers.
And in thinking about itl I went

8
9

And it had to do with

what

I

I

you know

I cannot single out somebody in saying I trust

10

this person.

11

they're a good developer or she's a good developer.

12

I think that we've got to use objectivity and we've

13

got to use fairness right across the board.

14

that's how we were taught to play when we played

15

even games

16

that this policy question we need to look at

17

Mr. Chairman.

18

yesterdaYI and I kind of stuck it in my earl that

19

this County has a poor record of making sure that

20

conditions are followed when it comes to

21

affordability.

22

we collected -- and I think it wasn't too much

23

how much

24

COUNCILMEMBER HOKAMA:

25

COUNCILMEMBER NISHIKI:

I

I

I think he's a good developer or

play fair

l

don't cheat.

I meant

And I think
l

The fact that when Riki pointed out

And Riki pointed out that even had

Rikil thousands of units that we've lost?
According to the Department.
We've lost thousands of units.
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1

Maui County would not have been put in this

2

situation, Mr. Chairman.

3

brunt of a statement and criticism in not doing our

4

jobs very nicely, those of you that may not have

5

been elected, and so you have an easy way out by

6

saying, oh, I wasn't in office, you was, Wayne.

7

Well, that's fine.

8

about you now today?

9

you can have no excuse now, because you've heard it.

10

And so all of us bear that

I can accept that.

But what

What about you now today?

And

So now how does this Council take that of

11

what you heard and put it now into a document that

12

we know we can collect on?

13

201G fast track process, Mr. Chairman, we can't put

14

any conditions, but, Alice, when I look at who's in

15

charge, I can only say that you are.

16

you've heard us in some of our concerns, I don't

17

know how, Alice, we can now transfer those concerns

18

into written conditions that you deal with with the

19

developer.

20

And I know that in this

And now that

And if I'm wrong, then tell me so, but if we

21

are left out of the loop and a Committee report or

22

what we have here as far as minutes meeting a

23

developer's promises, I don't know if that's legally

24

binding, because maybe if we can pull records back

25

on past developments and if that's something that we
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1

can hold lem to, then maybe thatls what it is, or we

2

get reports, this Administration get reports from

3

the project status or this Administration takes

4

appropriate enforcement action.

5

Administrations change.

6

depending upon Alice Lee as that person with this

7

Council into making sure, along with our Corporation

8

Counsel, that we write up, Mr. Chairman, appropriate

9

agreements or whatever it takes.

But you know what,

So right now I think welre

if we canlt put the

10
11

conditions, then welve got to make sure that we

12

communicate to Alice, this Administration what we

13

want in those documents.

14

most we can do.

15

you know, youlve been in this Human Concerns -- and

16

I donlt see Mr. Andaya here.

17

whatls his position?

18

I called him the guru last time.

19

CHAIR PONTANILLA:

20

MS. LEE:

21

COUNCILMEMBER NISHIKI:

And I think that is the

And I donlt know how, Alice, but,

Whatls his name --

The affordable housing what?

Coordinator.

Coordinator.
Coordinator, okay.

But between

22

Alice and Mr. Andaya, we got to make sure that

23

whatever they say, they do.

24

sure that whatever we say as far as exemptions, we

25

give.

We also got to make

And welve got to make sure that whatever was
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1

represented -- and I want to make sure that some of

2

these things are included.

3

Mr. Chairman -- and maybe Mr. Corporation Counsel

4

can give us an idea on how this Administration deals

5

with this developer as we either pass, accept, or

6

reject this -- pass or reject this fast track.

I don't know how,

But I think that when he gave us the schedule

7
8

of A, B, C, D, E, F and the numbers that they're

9

going to provide in that category that we have that

10

as far as those numbers, 21 in A, 32 in B, 43 in C,

11

43 in D, 32 in E, 43 in F, and personally I think

12

that's pretty good what he schedules to build in

13

those price categories.

14

actually.

15

affordable, and then he said something about over

16

and above those they were going to try to

17

accommodate as much as possible for firemen and

18

policemen and teachers, which are not in the

19

affordable but they're going to try to make it so

20

that these people can buy.

I think it's excellent,

I think it's affordable, truly

I mean, you know, those

21

those are pretty

22

heavy statements you have said to this community,

23

and I mean that's -- now it's like how good is the

24

word?

25

them to this, you know.

You know, so I think that we need to hold
And that's being fair.
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cannot say I think he's pretty good/ Alice/

2

therefore we won't write anything down.

3

next one comes in, oh, but, you know, A&B's been

4

I don't like to use -- but you know what, they've

5

been here for a long time.

6

landowners and, you know/ they give to the community

7

and da, da, da, da and therefore we don't write

8

anything down.

9

us, because of what Riki said, we need to make sure

Or when the

These are major

I think each developer

and for

10

that now we follow through, if we pass this out,

11

that we collect.

12

from this Administration and future Administration

13

on how we deal with all of these projects.

14

And I think we need reports also

So personally I'm looking for help from all

15

of you today into crafting such a document and

16

making sure that our Corporation Counsel works with

17

this Administration to writing out these agreements,

18

having them written out and signed.

19

know if this is the most efficient way.

And I don't

20

And, Alice, I'm going to ask you the

21

question, because you know what/ when you appeared

22

before -- I don't know if -- maybe it was Joe's

23

Committee -- to answer the question about how we

24

lost all these different promises and conditions

25

that were placed on developments,

I'm sure that -- I
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1

think she answered in saying that some of the things

2

that the Council may have done was not strong enough

3

or whatever.

4

because -- and correct me, Corporation Counsel,

5

because 1 1m saying a lot of things.

6

saying is something that we cannot do, such as

7

putting conditions on this, then, you know, how the

8

Administration does it I think is important.

But I think in this situation here,

If anything 11m

So if we are pretty well left naked here in

9

10

addressing some of our concerns, Mr. Chairman, I am

11

looking for help from all of my fellow members and

12

this Administration to make sure that we now do it

13

to the best of our ability, knowing the past

14

mistakes that welve made, Alice.

15

my first attempt today, and I see Alice may want to

16

respond.

17

CHAIR PONTANILLA:

Okay.

So that is

Before the Department respond, lId just

18

like to add my response to your comments.

This

19

Committee had and through the County Council had

20

passed an ordinance which is now in the Planning

21

Department to be taken out to the community in

22

regards to the ensuring that affordable units are in

23

place.

24

the developer need to post a bond for those units.

25

So in five years I time the developer doesnlt pony up

Part of the ordinance to ensure this is that
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1

on their promises, then we'll take that money and

2

build those homes.
Director Lee, you want to comment?

3

4

MS. LEE:

Yes, Mr. Chair.

In response to Councilmember

5

Nishiki's concerns, absent explicit information in

6

an application, whether it's zoning or 201G, what we

7

do in order to interpret the intent of -- of what

8

the Council intended, we go back to minutes so that

9

we can establish legislative intent.

So if, for

10

instance, the developer applicant commits to a

11

breakdown of this kind, as you just mentioned, we do

12

go back to the minutes to verify exactly what the

13

legislative intent is.

14

Secondly, I notice that the Parks Department

15

is going to rely on a unilateral agreement for the

16

dedication of that private park and private

17

maintenance agreement.

18

request that the applicant provide us a unilateral

19

agreement on the breakdown of the affordable

20

housing.

21

because interest rates change.

22

percentage within -- up to 100 percent of median

23

income and then from that to 120 percent.

So, therefore, we could also

And I hesitate to use precise pricing,
Maybe we could go a

24

You know, to use these exact numbers is very

25

dangerous, because that's part of the reason why we
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1

don't have the inventory we're supposed to have

2

today is because people make commitments they can't

3

keep a lot of times.

4

wouldn't, but economic conditions change so

5

drastically sometimes that they are not able to --

6

to adhere to their original commitments on a

7

specific number.

8

use of percentages, 100 percent, 110 percent

9

percent, 130 percent, and so forth.

Not that the Spencers

That's why we always encourage the
I

120

But I can work

10

with the developer so that they will, through a

11

unilateral agreement, commit to a breakdown that is

12

similar to this using percentages, if that is

13

agreeable to members.

14

COUNCILMEMBER NISHIKI:

What about liability, one to one,

15

when they build, they build one to one?

16

know if you discussed also within the possibility of

17

self help and lots only to address the concern.

18

MS. LEE:

I don't

Yes, I did, Mr. Nishiki, and I think the

19

compromise would be instead of self help, he would

20

be willing to provide at least a couple of lots

21

only.

22

COUNCILMEMBER NISHIKI:

And I don't know what other

23

members have, but I've got -- what about an update

24

on the project to the Council, status reports?

25

MS. LEE:

We can ask them for an annual status report, if
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1

you wish.

2

one?

3

Mr. Nishiki, what did you mean by one to

COUNCILMEMBER NISHIKI:

Oh, like for everyone market you

4

build, then you have to build the affordable, an

5

affordable.

6

MS. LEE:

Mr. Nishiki, they have to build this entire

7

project within five years and their market is

8

really -- is really affordable, but if that's what

9

you wish, we can put that provision in there.

10

wouldn't even go one to one.

11

to one.

12

COUNCILMEMBER NISHIKI:

13

MS. LEE:

14

COUNCILMEMBER NISHIKI:

15

MS. LEE:

16

I

I'd go more than one

Huh?

I'd go a lot more than one to one.
Meaning?

Well, the majority of the affordables should be

done up front.

17

COUNCILMEMBER NISHIKI:

18

developer.

I'd like to hear from the

19

CHAIR PONTANILLA:

Mr. Spencer.

20

MR. MARK SPENCER:

Thank you.

Mark Spencer.

On the one

21

to one part of it, I actually think that's fair, and

22

we'd be more than willing to agree to do one

23

affordable for everyone market we do.

24

reality we will be more aggressive than that on the

25

affordable, but I think in terms of the agreement,
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one to one is what's fair.
As far as on the percentages, I want to make

2

3

sure we're clear here, is that we talked before

4

about what happens with interest rates and about our

5

goal about keeping as much of this project

6

affordable as possible, and we would not be willing

7

to enter into an agreement that listed some as 90

8

percent, some at 100 percent.

9

is these prices, and we will, you know, commit to

What we will show you

10

keeping that price structure.

11

interest rate goes, that means that house at 225

12

might fall at a different percentage.

13

Now, wherever the

Okay.

Again, we are -- we will always be bound by

14

the 51 percent at 120 percent or below.

15

something we per this legal agreement -- from my

16

understanding, there's no way we can get come back

17

and ask to get out of that.

18

is we will maintain this 225, 235, 245, and on price

19

structure.

20

income will vary according to the interest rate.

What we are telling you

And, again, where those fall in median

21

COUNCILMEMBER NISHIKI:

22

MS. LEE:

23

That's

Alice{ your thoughts.

I would say if the developer's willing to commit

to the precise numbers, that's fine with us.

24

COUNCILMEMBER NISHIKI:

25

CHAIR PONTANILLA:

Okay.

Thank you, Mr. Spencer.
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1

MR. MARK SPENCER:

2

COUNCILMEMBER HOKAMA:

3

CHAIR PONTANILLA:

4

Can I ask - - let's see.
Chairman.

Mr. Hokama{ if Mr. Nishiki will yield

to a question from --

5

COUNCILMEMBER NISHIKI:

Yeah t I'm sorrYt go ahead t Riki.

6

COUNCILMEMBER HOKAMA:

Chairman t if I may ask a question

7

of Mr. Spencer.

8

CHAIR PONTANILLA:

Sure t go ahead.

9

COUNCILMEMBER HOKAMA:

Since you're up here t Mark t any

10

comment about my question to Mr. Alueta from

11

Planning regarding maybe not having those two-story

12

units allowed on your top -- top level closest to

13

Honoapiilani HighwaYt just to reduce visual impact

14

looking towards Kahului area.

15

MR. MARK SPENCER:

What I would probably need to do is

16

take a break t talk to Jesse t talk to dad a little

17

bit on that.

18

arrived at -- to be -- that we could arrive at is a

19

certain percentage of those.

20

single stories -- one of the things it does too is

21

you go down a streett you know t there's something

22

called like a streetscape, and if we end up

23

concentrating all the single stories in one area,

24

which means we're going to concentrate two stories

25

in another areat it doesn't lend itself to a real

I think maybe what might be able to

To restrict it all to
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nice visual look as you go down the street.

And it

2

also, when you put a bunch of two-story houses

3

together, it starts looking more congested as well.

4

I would be willing for us to talk as we go on

5

about, you know, limiting the number of two stories.

6

I don't know how we do that in this -- in this

7

setting, but we would be open to talking about that.

8

You know, one thing I want to bring up too, we

9

talked about the different models and the different

10

numbers of them.

11

sure I stress that this is a guideline for us and we

12

will have to, you know, work directly with Alice on

13

that.

14

maybe you get in there and you've got more people

15

wanting us

16

desiring a certain model that fits their family life

17

better, and, you know, we -- we've been doing this

18

now for a while, so I have a pretty good feel on how

19

it breaks down to what houses people want, but not

20

exact.

21

You know, again, I want to make

There are occasions where all of a sudden

you know, in the affordable range

So there is -- I need to make sure that we're

22

clear that there needs to be some room in here, you

23

know, for a little bit of adjustment.

24

sometimes when we get into certain parts of the

25

development we'll find certain houses won't fit on
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1

certain lots very well.

And so what I have given to

2

you guys is our intent, and I want to make sure

3

Councilman Nishiki hears this.

4

what I've given you with the house models.

5

you know, there is a possibility of slight -- and I

6

say very slight alterations.

7

throw a percentage of what we can change on that,

8

because we do end up sometimes with certain lot

9

situations, buyer demand, you know, what people

This is our intent,
There

And if we want to

10

want.

Maybe all of a sudden we've got a bunch of

11

big families that fit in the affordable categories

12

so they don't want the three bedroom.

13

little bit more room.

They want a

14

So we just, again -- you know, I'll direct

15

this I guess to Alice is what we feel comfortable

16

with is agreeing to this 51 percent at 120 percent

17

or below as far as what we consider the main legal

18

binding part of this agreement.

19

that, we would express to you that it is our intent

20

to build that many per model, and however we want to

21

structure that, but I do believe that there needs to

22

be a small amount of flexibility.

23

quantifying what that flexibility is.

24

just be all of a sudden, well, we decided nobody

25

wanted the two lower models, you know, that's not

In addition to

And I don't mind
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what our intent is.

Just as we go through a

2

development of this, like you heard, this is

3

conceptual at this point and some of the lots may

4

end up causing problems to get certain houses on

5

them, but we will work within that.
One other comment I wanted to make, as far as

6
7

on our commitments, one of it is on the affordable,

8

and we talked about that on the one for one.

9

other one I would like to -- on our past I sometimes

On the

10

balk being grouped with developers, and we've got

11

some great developers on Maui.

12

developers that maybe didn't fulfill certain

13

commitments, for whatever reason, maybe good or bad.

14

We have fulfilled every commitment that's ever been

15

given to us by the County.

We also have some

On this project in particular we don't even

16
17

have

I don't think we even have room to not

18

fulfill it, because we have to build a storage tank

19

for water ahead of time, we have to do the detention

20

basin ahead of time, we have to do Waiale Road

21

complete before we can

22

houses enter into.

23

particular, through the civil process, we have no

24

chance of not fulfilling these commitments.

25

only one that's out there will be with the State

because that's where our

So on this project in
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with that traffic light and we'll enter into any

2

kind of legal agreement we need to.

3

the State Department of Transportation, on their

4

timing, I can't be responsible for how long it

5

takes, you know, on that process, but our commitment

6

is there.

Once it goes to

And Council -- or Committee Chair, and this

7

8

may not be the appropriate time, but at some point I

9

would like to address some of the issues on water

10

that came up earlier.

11

CHAIR PONTANILLA:

12

COUNCILMEMBER HOKAMA:

13

Mr. Hokama, are you done?
Yes, regarding the siting and

height concerns and ideas, thank you.

14

CHAIR PONTANILLA:

Okay, if Mr. Nishiki will yield.

15

COUNCILMEMBER NISHIKI:

Yeah.

What I wanted to say to you

16

is this, because none of those projects that you

17

built in Kihei -- I can't remember what you quoted

18

the price was going to be and what you actually sold

19

it at.

20

any developer, other developers, and that's fine,

21

okay.

22

And so I'm sure that they're going to demand when

23

they look at, oh, well, look at these exemptions

24

that the County's giving, you know, and work out and

25

say, hey, you gave it to Spencer and that's why

And, yeah, you don't want to be looped with

But in this arena here, they're watching.
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they're able to deliver it at this price, you know.

2

And they may give me some other reason like, oh,

3

well, we paid more for the land.

4

idea.

5

land.

And I have no

I never asked you how much you paid for the

But I hope you can understand what I mean by

6
7

fairness, because I -- you're going to be one

for

8

me, anyway, something that I can hold you to.

But I

9

know, because it's already come out in print of a

10

developer in Kihei that all of a sudden raised their

11

project and homes 20, 30,000.

12

reasons that they gave, I wasn't buying it, you

13

know.

14

hopefully, Alice, you know when we -- when we look

15

at projects and we've hired these specialists for

16

affordable housing, I mean we can -- we can get

17

and look and say, heYt look t you know, we know

18

approximately what the cost of the land is here and

19

the infrastructure and everything else and why these

20

people are asking whatever.

21

And when I saw the

And I -- this is the kind of things that

You know t I mean I've heard that -- from

22

people that are in the industry are saying t Wayne t

23

you know what t these guys are getting greedy and

24

they're coming in and saying these are affordable

25

unit and I see what they're charging.
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why, Alice, I was glad when you said, look, when I

2

see what affordables are and what our people can

3

afford, you said 120 percent and below is what it is

4

of median.

5

somebody with experience that at least can give us

6

some idea of what that market is and what it will

7

bear with the kind of people that work and live here

8

and those that I'm sure that Alice comes into

9

contact with all the time.

You know, I'm glad that we've got

So that's what I'm saying, Mark.

10

You know, I

11

hope -- and that's why I'm holding to the minutes

12

and everything else you, because you're already

13

asking for some flexibility from us, okay.

14

said, oh, well, depending upon what the families

15

want and everything else, but at least you said we

16

will hold to these -- we will try to hold to these

17

prices.

18

You know.

19

perhaps when I retire in day 55, and hopefully what

20

I heard and what you represented will be something

21

that I can honor.

22

You

I mean that is important for me to hear.
But this is only day 2.

I will see you

Because it is easy to come before eight

23

members here and say whatever you want to say, and

24

this is the reason why we're trying to hold, because

25

we've had bad experiences.

Excuse me.
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1

not you maybe, but there are people that have come

2

to Maui and we welcome them with open arms, and you

3

know what, they fill their arms full and they left.

4

And some of them are still here and some of them may

5

come before us also, and then -- and so, you know,

6

we've got a tough job here, because I can't read

7

somebody's heart, you know, but one thing we're

8

trying to do is develop affordable housing.

9

the process that they're coming through right now.

10

This is

And so with that representation, I mean it's

11

something that we want to see.

12

the other 49 with flexibility,

13

number that you've stated and represented in that

14

affordable, keep it in there.

15

wrong in your thought philosophy, remember that 51,

16

try to keep that there and go ahead and charge more

17

on the other side.

18

And so when you got
try to keep that

And if it rubs you

But I think the integrity is trying to keep

19

that affordable ones in the affordable range, for

20

me, anyway.

21

market ones and say, oh, that's the reason why this

22

one's got to be so high, that's not acceptable I

23

think for me personally.

24

you've outlined at 51 percent try to stay in there

25

and go ahead and charge a little more on the other

You know, because if you hinge on the

I want to see those that
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1

one as far as what that market can bear, because the

2

51 percent are the ones that our community is really

3

wanting to.

4

for this area of the cost of that housing, Mark.

5

I hope that you're not going to deviate too much.

And that's my final statement to you

6

MR. MARK SPENCER:

7

COUNCILMEMBER NISHIKI:

So

It is not our plan to deviate at all.
And I'd like to see it in all

8

those A, B, C, D, E, and F in that breakdown, and I

9

hope circumstances are not going lead to whereby I'm

10

11

going to see it all in that 285 range.
MR. MARK SPENCER:

That's all.

Well, I'll take exception to when you

12

say it's easy to come up here.

13

process to come -- to go through this.

14

necessary process, but it's not easy.

15

comments about your 55 days you're coming to see me,

16

I don't think we put Council members in our list of

17

outside of the lottery.

18

COUNCILMEMBER NISHIKI:

This is a tough

I don't mean 55.

It's a
And on

That was a

19

mistaken quote because -- that's only a month and a

20

half from now.

21

MR. MARK SPENCER:

22

COUNCILMEMBER NISHIKI:

23

That was an attempt at humor.
Way over the hill, like I've

gotten a lot of gray and a long beard.

24

CHAIR PONTANILLA:

Okay, Member Nishiki, are you done?

25

COUNCILMEMBER NISHIKI:

I'm sorry.
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CHAIR PONTANILLA:

Thank you very much.

Mr. Spencer, you

2

were going to provide some comments in regards to

3

the water.

4

MR. MARK SPENCER:

Yeah, I would like to do this, and it

5

is actually fairly precarious for us to do this, but

6

I think it's important to kind of layout a road map

7

of where we've come on this project and to give you

8

guys a little bit of a history on it.

9

I want to say in opening on this is that we're

And one thing

10

really good at affordable -- at building affordable

11

housing.

12

been through this level of an entitlement process

13

before.

14

after we do this, for the next four or five years

15

all we have to do is build houses.

This is not --

16

this is not our thing, and we hope

and we thank

17

you guys for helping facilitate this, that we can

18

get through this process.

19

That's what we're good at.

We have never

We -- this is not our thing.

We hope that

When we looked at land -- I want to clear up

20

something that, Riki, you had mentioned about dad

21

and the Kihei project.

22

from the Water Department was that we would have to

23

come up with water storage.

24

that property.

25

going to go buy a property, you go through due

We had -- the initial report

There's no storage for

So that was one of -- when you're
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1

diligence and you find all the things that might be

2

in there that might affect whether or not you can

3

pull off this project.

4

That was one of the items.

The other item was when we met with the

5

Planning Department we were heavily discouraged

6

against it.

7

before the Piilani Highway project was completed,

8

and, you know, we were going through traffic

9

nightmares in Kihei.

And in fairness to them, that was

And so there was concern, you

10

know, until that project got completed and they

11

could see what was happening to traffic, they were

12

very discouraging to anything in Kihei at that time.

13

So then we looked at the Waikapu -- you know,

14

that was the other site we had identified.

15

my father has said in the past, he searched all

16

over, and that was the other site we identified.

17

it turns out, we have to -- we have the same water

18

storage problem we had in Kihei.

19

were going to have it to that level here at this

20

project, and that's something that's come up as

21

we've gone on.

22

And like

As

We didn't think we

One of the things in due diligence -- the

23

biggest thing, obviously, is getting the

24

entitlements, going through this process.

25

the things that dad, Jesse, did was go meet with
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1

each of one you to try to get a feeling,

is this --

2

is it anywhere close to being receptive in nature of

3

what our concept is, knowing full well that we have

4

to go through the full process, find out all the

5

details to see if it gets approval.

6

that.

7

going to be water available, and it's a real

8

concern.

9

that, how does a developer go in there and spend all

Went through

Probably the next biggest thing is is there

Wayne and other members have brought up

10

this money and develop utilities and then hope he

11

gets a water meter?

12

concerns.

So that was one of our

We were also at one point thinking we were

13

14

going to get the exemption on water meter fees.

15

upon meeting with the Water Department and with the

16

Mayor -- and, again, I realize there's a little bit

17

of confusion right now from that Charter amendment,

18

and this is where I feel like it's precarious, that

19

I feel like I should -- I hope that these 410 buyers

20

don't get caught in the cross fire, and I believe

21

when I say the cross fire,

22

toward a common good to find out -- to honestly find

23

out who controls the Water Department right now, who

24

needs to make these decisions on where allocation

25

goes.

I think it's headed
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But at that time.

Meeting with the Water

2

Department and meeting with the Mayor, it was

it

3

was put out that he would guarantee water for these

4

affordable homes.

5

of you guys because of trying to find out who

6

should be making that call, but as a developer,

7

that's the assurance we got from the County of Maui,

8

from the head of the County of Maui.

9

our inexperience of this entitlement process we

That may not sit well with some
who

Now, maybe in

10

should have maybe looked a little bit, well, gosh,

11

they haven't determined yet who's controlling that.

12

Maybe we should be trying to figure out, talking to

13

the Council some, but again, that's kind of tough to

14

come that early on and figure that out.

15

So we continued on, and at this point we are

16

well past the due diligence period, and we still

17

have risk out there.

18

not you guys will accept this project, but one of

19

the risks that we put aside was that, okay, there

20

will be water available.

21

continued on.

22

We have the risk of whether or

And that's how we

And I would encourage you as Council members

23

beyond even our project -- I think some of the

24

discussion here has been really good for the County

25

of Maui as far as who's going to make those
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1

decisions on who gets water.

You know r I've heard

2

it said -- you know r and poor Ed has books and books

3

of laws and ordinances and statutes he has to look

4

at.

5

Council -- excuse mer the County Water Department

6

has already made allocations.

7

allocation of 800 r OOO gallons that they're going to

8

issue in water meters.

9

allocation.

From a common man's view of this r the

They first made an

That sounds like an

Then they came -- they actually have an

10

allocation policy already in place that's first

11

comer first serve.

12

they are following.

13

It is a policYr thoughr that

So as a common citizen r I can't understand --

14

I have a hard time understanding why you as -- you

15

guys should be the policy makers r should have any

16

reason why you can't do the same thing and come up

17

with your policYr instead of first comer first

18

server it will be this.

19

do that and I'll be willing to come to any Water

20

Resource Committee to testify on that.

21
22

CHAIR PONTANILLA:

And I -- I encourage you to

Thank you.

Thank your Mr. Spencer.

Wellr Members r we had almost ten hours of

23

meeting time in regards to this project.

24

heard from the various departments in regards to

25

their concerns and they answered questions to our
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1

concerns.

2

his last statement are valid concerns that we should

3

take a look at.

4

the Department of Housing as well as Corporation

5

Counsel in regards to comments that were made by

6

Member Nishiki, how do we guarantee that these

7

things will be done?

8
9

10
11

MS. LEE:

And what Member Nishiki brought up making

So at this time I'd like to calIon

Mr. Chair, how do we -- I'm sorry, how do we

guarantee -CHAIR PONTANILLA:

That the promises that were made is

going to be done.

12

MS. LEE:

Okay.

13

CHAIR PONTANILLA:

14

MS. LEE:

15

CHAIR PONTANILLA:

16

MS. LEE:

Or going to be met.

Pardon me?
Or going to be met.

As I said earlier, we would be happy to work

17

with the applicant to develop a unilateral agreement

18

which will include all the -- all that was mentioned

19

by Mr. Nishiki and others regarding the affordable

20

housing requirement.

21

the Council for your review.

22

it will be after the approval, but at least you will

23

have seen that -- that it is now in writing, the

24

requirement is now in writing and it will reflect as

25

close to the breakdown as Mr. Spencer went over on

And then we will send it to
Of course, you know,
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1

the different models as we can get it, including two

2

lots.

3

CHAIR PONTANILLA:

4

MR. KUSHI:

Thank you.

Ed, any comments?

Yeah, Mr. Chair, I guess I have to say

5

something, and believe -- understand, I haven't

6

talked to Director Lee about this, but a unilateral

7

agreement is fine.

8

recorded against the property.

9

they breach it?

It will work.

It will be

Problem is, what if

You know, what happens?

You know,

10

what kind of enforcement provisions do we have?

11

we not issue permits if they're in breach?

12

these conditions that

13

unilateral agreement, to my knowledge, are in your

14

booklet.

15

the application.

16

my concerns are enforcement.

17

Do

None of

terms that would be in the

So it's not an issue about a revision to
It's a follow-up, if anything, but

My second concern would be what if this body

18

passes this petition according to the 201G process

19

and the Department drafts up a unilateral agreement

20

proposal and the developer doesn't want to sign it?

21

What happens then?

22

Maybe you can catch it before it goes to the Land

23

Use Commission.

24

process.

25

You already passed this thing.

That's the final step in this

The other concern I had is this five years.
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1

I haven't talked to Alice and I don't see where it

2

has to happen in five years.

3

Then what, the rezoning reverts back?

4

kind of concerns that lawyer types like us have, but

5

aside from that, I don't see why it wouldn't work.

6

CHAIR PONTANILLA:

7

MS. LEE:

Thank you.

What if it doesn't?
These are the

Ms. Lee.

Mr. Chair, I'm not concerned about enforcement

8

because after the applicant leaves here, he goes

9

through the gauntlet of Administration, Parks

10

Department, Public Works Department, and this

11

project could stop at any point along the way, and I

12

have no doubt that I can execute a unilateral

13

agreement with the applicant and that we will have

14

the legal authority to stop this project along the

15

way, just as any department has with water, with

16

Public Works, with Parks, and all the Fire, Police,

17

and every other department that is involved.

18

Because this is not the end of public -- of the

19

County's approval process.

20

much longer process as they try and get all the

21

permits that are involved in a major housing

22

project.

23

CHAIR PONTANILLA:

24

COUNCILMEMBER HOKAMA:

25

CHAIR PONTANILLA:

As -- the next step is a

Thank you, Ms. Lee.
Chairman.

Mr. Hokama.
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1

COUNCILMEMBER HOKAMA:

Hearing comments from Ms. Lee and

2

Mr. Kushi, one, then, Mr. Kushi, if you look at the

3

first resolution attached to the May -- June 28th

4

submittal and you look at the resolve clause page,

5

if we delete Number 2, would that require them to

6

return?

7
8

9

MR. KUSHI:

Member Hokama, are you saying the second

whereas?
COUNCILMEMBER HOKAMA:

10

MR. KUSHI:

11

COUNCILMEMBER HOKAMA:

12

MR. KUSHI:

The second resolve clause.

Regarding final plans and specifications?
Yes, if you remove that.

If you delete that -- I mean in our mind

13

that's a requirement of a resolution, because it

14

merely cites the HRS statute.

15

would think it's needed.

16

would you want to delete it?

17

COUNCILMEMBER HOKAMA:

So -- for one, I

Secondly, I ask you why

Because we don't know what is the

18

final plans and specifications.

19

are to give it prior to receiving it.

20

we have before us is the preliminary plans and

21

specifications as it's stated in resolve clause one

22

as submitted to Council on June 28th, 2004.

23

MR. KUSHI:

We are told that we
Because all

Yeah, Member Hokama, I believe the statute is

24

set up for that process, the 201G 118 process is set

25

up as such in that they can only -- not they can

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

HHS 7/7/04

90

1

only, but they are allowed to present preliminary

2

plans and specs.

3

determined by the Director of Housing.

4

imagine one could have a developer to have the final

5

before an application, but ...

6

COUNCILMEMBER HOKAMA:

The final plans and specs will be
I would

No, I'm just thinking of your

7

comments, Ms. Lee's comments, Mr. Nishiki's concern

8

regarding, well, if you don't do it but you already

9

got their approval, what motivates you to do it?

10

And of course your concern was enforcement and

11

follow through.

12

additional department review.

13

satisfy Council.

14

option that was -- can be considered, or the second

15

option, which I don't have a problem of supporting,

16

which is to allow this project to go through but

17

still require them to get zoning and community plan

18

amendment.

19

it's very clear that we can impose conditions and a

20

clock.

21

Ms. Lee is confident that there's
But then that may not

So I'm just asking if that is one

Because through conditions of zoning

And we can initiate the zoning.

It doesn't

22

have to be from the Spencer group.

We can send a

23

resolution to Planning Commission that we want this

24

property zoned to what it's going to be actually

25

used for and the community plan designation will
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1

match and be in conformance with the actual use of

2

the land.

3

up and down the road we're back in executive session

4

dealing with another lawsuit and claim.

5

guess -- and we've heard from Corporation Counsel's

6

Office regarding special use permits and conditional

7

use permits, so we've discussed we should eliminate

8

those permits.

9

use designation through zoning and you can do what

Because a lot of times we set ourselves

And I

Either you get the appropriate land

10

you want to do or you don't do it.

11

a reasonable option?

12

completed

13

beginning of phase IV of their four-phase project.

14

That gives them three and a half years or less.

15

MR. KUSHI:

16

CHAIR PONTANILLA:

17

MR. KUSHI:

Period.

Is that

And we can say must be

zoning must be obtained prior to

Mr. Chair
Mr. Kushi.

-- Member Hokama, if I'm understanding your

18

proposition correctly, it's that to disallow the

19

exemptions from the general plan or community plan

20

and zoning and also put in additional conditions of

21

that -- that they'll have to go through the nine

22

yards and get it done by five years, our office

23

would just respond in this fashion, that the

24

application is a totally different animal.

25

have to disapprove this one and have them reapply
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1

again, which is consistent with our previous

2

opinions.

3

accept those conditions.

4

And furthermore, the developer may not

COUNCILMEMBER HOKAMA:

I understand, Mr. Kushi, just as

5

much as I understand we have a choice of either

6

saying yes or no either.

7
8

9

CHAIR PONTANILLA:

So thank you.

Thank you, Mr. Hokama.

Ms. Lee,

comments?
MS. LEE:

Mr. Chair, I would hope that the Council

10

Committee would consider some of the items talked

11

about like water allocation, the requirement of

12

rezoning on 201G projects as a lot bigger than this

13

one project.

14

more leaning toward enabling legislation affecting

15

all projects rather than just one project.

16

you require rezoning and community plan amendments

17

for this project, you would have to require them for

18

all projects past and present.

19

shouldn't be retroactive.

20

These are -- these are I would say

And if

I don't see why it

So because it would have long-reaching

21

impacts, I think that maybe this is a topic for a

22

separate discussion, as well as the water

23

allocation, because that -- that you'd have to have

24

many discussions with the Water Commission and many

25

other experts.

And so, you know, I would hope that
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1

although a lot of good thoughts came up today, that

2

you are ready to vote favorably on this project

3

today.

4

Thank you.

CHAIR PONTANILLA:

Thank you, Ms. Lee.

In regards to the

5

water allocation, this Committee will be sending a

6

PAF to Mr. Mateo's Committee in regards to priority,

7

and for the last comment you made, this Committee

8

will send a PAF to the Committee that's responsible

9

for that.

10
11

12

Okay, Members, are there any more questions?
Mr. Nishiki.
COUNCILMEMBER NISHIKI:

Yeah.

For Alice first, and I

13

don't know if we ever understood what this process

14

for this development is going to take.

15

is a 201G, is there a process already established as

16

to how and who will hold the lottery and the buy

17

back and the entire package?

18

Or is it something that the developer establishes as

19

far as the lottery and how he may deem how they will

20

do this?

21

MS. LEE:

Because this

Is there right now?

Generally we would continue to have more

22

discussions with the applicant, but the applicant

23

ultimately would be responsible for the lottery and

24

for qualifying the -- their home buyers.

25

it's time, they will forward that information to us
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1

where we will verify income qualifications, if

2

that's a requirement, and other criteria that was

3

imposed upon the project.

4

COUNCILMEMBER NISHIKI:

And may I ask you if you have

5

reached that point yet of discussing the lottery

6

process?

7

MS. LEE:

8

COUNCILMEMBER NISHIKI:

9

No, we haven't.
And what are your thoughts as far

as how you're going to proceed with it?

Is that --

10

is it something that -- a process that you do with

11

every G project?

12

MS. LEE:

We haven't had too many of 201G projects of this

13

size.

14

before.

In fact, we haven't had any of this size

15

COUNCILMEMBER NISHIKI:

16

MS. LEE:

Okay.

But what we would probably work with them on is

17

trying -- first of all, they would have to sort all

18

the applications according to income, which all need

19

to be verified, and then figure out a way where the

20

people who have applied will be contacted, and then

21

establish, if they haven't already -- normally what

22

we recommend from the very beginning is when you

23

receive a call or application that there's a time

24

stamp on it, and then -- then it will be all

25

after all the applications are sorted and reviewed
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1

and analyzed, be put into a big bowl of some kind

2

and names are picked.

3

COUNCILMEMBER NISHIKI:

That's how the lottery works.

Okay.

Because I just heard early

4

on yesterday the developer said they've never done

5

something this big, I guess, and I don't know if

6

they've got, you know, to hire people now to go

7

through the entire application process, but

8

MS. LEE:

9

COUNCILMEMBER NISHIKI:

10

11

They're going to.
-- has the County assisted any

developer just because this is a big project?
MS. LEE:

No, I would recommend -- once we start talking

12

again, I would recommend that they hire a Realtor,

13

which is the easiest, and work out, you know,

14

whatever the commission's going to be, and the

15

Realtor and the Realtor's staff would qualify the

16

people initially.

17

COUNCILMEMBER NISHIKI:

And what about buy back clause on

18

the affordables, is that something that the County

19

has an established policy right now?

20

MS. LEE:

Yeah, on the most heavily subsidized, ten years.

21

COUNCILMEMBER NISHIKI:

To the Corporation Counsel, you

22

know, you mention unilateral -- and, Alice, I guess

23

we've had many unilateral agreements and people that

24

have run away from them.

25

know, Riki tried to in some way close the concern,

So I don't know -- you
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1

because if we were to place conditions, there would

2

be no problem{ Alice, but I guess, Mr. Kushi, is

3

there a way that you can work with this with Alice

4

in trying to -- I know you mentioned some concerns

5

that you had, but is there a way that we can look

6

at -- number one, I'm concerned about that liability

7

also on the punawai, and, you know, these areas also

8

that the County stay clears of it -- is clear.

9

is there a way in which we can

I

So

I don't know how

10

to tighten up this whole process, and I'm sure

11

you've had discussions with Alice as far as

12

possibilities, but I think all of us are still

13

concerned about how we tighten up and hold

14

applicants to what they say and finally what they

15

do.

16

CHAIR PONTANILLA:

17

MR. KUSHI:

Mr. Kushi.

Yeah, Mr. Chair, Member Nishiki, of course we

18

can work with Alice.

19

her Department is my

20

COUNCILMEMBER NISHIKI:

21

MR. KUSHI:

Next to the Water Department,

What --

-- most busiest client, but, you know, in the

22

past we've done it.

23

her Department has worked on.

24

that in -- I recall -- I forget what project it was,

25

but in one -- I don't know if it was a rezoning or

We've reviewed agreements that
And let me inform you
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1

201G, the Director here did tell the developer, no,

2

you can't change these plans.

3

the plans, go back to the Council.

4

enforced these provisions before.

You want to change
So she has

In any event, though, we can work with the

5
6

Department and the developer.

7

developer submit a proposed unilateral, unless he

8

wants to wait for me to do it, but submit a proposed

9

unilateral with all these representations, not so

10

much as exemptions but representations, put it in

11

writing, sign off, and we'll look at it, record it

12

against the property, with the appropriate

13

enforcement provisions.

14

I would suggest the

In terms of your punawai liability issue, I'm

15

not sure if we want to have the County be involved.

16

We don't want to have any control.

17

control or even a semblace of control, then we're

18

liable -- we'll be liable.

19

developer would own it in fee subject to an easement

20

or reservation by Wailuku Sugar or Wailuku

21

Agribusiness, and I'd leave it alone.

22

COUNCILMEMBER NISHIKI:

23

MR. KUSHI:

24
25

Once we have

My understanding is the

Okay.

The park surrounding it will be private --

privately owned and maintained.
COUNCILMEMBER NISHIKI:

Okay.

Finally, you know that
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1

mention by our Chair here that he has a bill in the

2

Planning Department on that bond, is that a real

3

good safe guard that perhaps Alice can initiate and

4

not wait till we pass anything out?

5

MR. KUSHI:

Well, Member Nishiki, that bill, if I

6

remember, entitled this body in a rezoning

7

application to enforce these things, and I think it

8

was a five-year period.

9

didn't do it in five years for affordable units

And basically if they

10

type units, we'd collect on the bond.

11

passed yet.

12

CHAIR PONTANILLA:

13

MR. KUSHI:

14

15
16

No, it's being circulated among --

Send that to your Planning Commissions, but

I'm not sure if you can put it into unilateral.
COUNCILMEMBER NISHIKI:

MR. KUSHI:

18

COUNCILMEMBER NISHIKI:

20

I would hope that you would look

at it.

17

19

That hasn't

Well, yeah, only -If it is, then is that something

good?
MR. KUSHI:

It's kind of onerous on the developer's side.

21

You're going to bond the whole project for five

22

years?

23
24
25

COUNCILMEMBER NISHIKI:
this.
MR. KUSHI:

I don't know much about stuff like

Riki probably does.
Well, again --
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1

COUNCILMEMBER NISHIKI:

2

MR. KUSHI:

3

COUNCILMEMBER NISHIKI:

4

MR. KUSHI:

You're saying that it's not a --

I'm saying it's not the law right now.
Okay.

And even if it was the law, even if your

5

Planning Commissions looked at it and brought it

6

back and you passed it, his exemption is asking that

7

you don't even look at a rezoning.

8
9

COUNCILMEMBER NISHIKI:

In other words, it's not germane

in this instance.

10

CHAIR PONTANILLA:

11

COUNCILMEMBER HOKAMA:

Okay, I'm done.

Thank you.

Mr. Hokama.

Chairman, one suggestion I would

12

recommend to you as Chair of this Committee would

13

be, then, taking into account comments from

14

Corporation Counsel and the Department.

15

this unilateral agreement option is maybe the only

16

viable one left for this Committee that it could

17

recommend to the full Council to support, and my

18

understanding is August 6th would be the last

19

Council meeting available before the time expires.

20

So you could do one of two things, Chairman.

21

can ask your Committee to pass out both resolutions.

22

If the unilateral is not executed officially and

23

recorded by the August 6th deadline, reject the

24

application.

25

approval.

I think

You

And if it is, then consider the

Because I think that's enough time to
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1

2

work out an agreement, a month.
CHAIR PONTANILLA:

Mr. Hokama, I think the August 6th

3

deadline is for the Council meeting.

4

meeting?

5

if we do it the same timer yeah.

6

Yeah.

COUNCILMEMBER HOKAMA:

The Council

So got to be done before that, or

Because I think the deadline is

7

what, the lOth, August lOth -- August 11th,

8

officially?

9

CHAIR PONTANILLA:

Yeah, and our intentions is to -- if

10

this thing should go forward, that the action should

11

be taken at the full Council on August the 6th.

12

COUNCILMEMBER HOKAMA:

August 6th, yeah.

And that's why,

13

Chairman, both -- you know, our representatives as

14

well as Mr. Spencer's representatives will have a

15

month to work out a unilateral agreement.

16

they are able to, Council can consider approving it.

17

If it doesn't, we can reject it.

18

last decision that can be made by the body, whether

19

or not the unilateral is going to go or not,

20

Chairman.

21

if it's not, then might deal with itr but it's up to

22

the Committee to make that recommendation to the

23

full body.

24

CHAIR PONTANILLA:

25

MS. LEE:

And if

That's the only

If that's important to this Committee and

Alice.

Mr. Chair r I'm not sure that technically that
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you could accept and reject a project at the same

2

time.

3

the direction you want to follow, that you forward

4

the item to the Council without a recommendation.

So I would suggest that if this is, you know t

5

COUNCILMEMBER HOKAMA:

6

CHAIR PONTANILLA:

7

COUNCILMEMBER NISHIKI:

8

COUNCILMEMBER HOKAMA:

9

That's one route.

We could do that.
Good idea.
Or you would discharge the

Committee of the item.

10

COUNCILMEMBER NISHIKI:

11

MS. LEE:

12

CHAIR PONTANILLA:

13

MS. LEE:

14

COUNCILMEMBER NISHIKI:

15

CHAIR PONTANILLA:

Is that good for you?

Yeah, we'll get it done.
Okay, fine.

We'll get the unilateral agreement.
That makes 'em do it.

Okay, fine.

Members, any more

16

discussion in regards to this particular project?

17

If not, I'd like to entertain a motion to move this

18

thing forward with no approval or disapproval at

19

this time and take up action at the Council meeting

20

on August the 6th in regards to this particular

21

project as well as the unilateral agreement.

22

VICE-CHAIR MOLINA:

23

COUNCILMEMBER CARROLL:

24

CHAIR PONTANILLA:

25

So moved.
Second.

Thank you.

It's been moved by Member

Molina, seconded by Member Carroll.

All in favor,
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say

II

aye .

II

2

COUNCIL MEMBERS VOICED AYE.

3

VOTE: AYES:

4

5

NOES:
ABSTAIN:
ABSENT:
EXC. :

Councilmembers Carroll, Mateo,
Vice-Chair Molina and Chair Pontanilla.
None.
None.
None.
Councilmember Johnson.

6

MOTION CARRIED.

7
ACTION:
8

9

CHAIR PONTANILLA:

Recommending FORWARDING of proposed
resolutions to full Council.

Thank you, Members.

Thank you for

10

bearing ten hours of good discussion, and I think in

11

this fast track project here, you know, discussed a

12

lot of issues in regards to our infrastructure as

13

well as providing affordable housing to this County.

14

And again, Members, thank you very much.

15

meeting is adjourned.

16

ADJOURN:

(Gavel) .

11: 54 a.m.
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7
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9
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