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CHAIR HOKAMA:

(Gavel)

The Council's Committee on Budget

22

and Finance will come to order this day,

the 17th of

23

September 2002.

24

the record, we have Mr. Arakawa, Mr. Kane,

25

Ms. Johnson, Mr. Molina, Mr. Nishiki, and

Members, present this morning,
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3

Ms. Tavares.

2

COUNCILMEMBER ARAKAWA:

3

CHAIR HOKAMA:

Good morning, Chair.

Excused is

good morning.

Excused at

4

this time by the Chair is both Mr. Carroll and

5

Mr. Mateo.
Members, we do have two items that we have

6

7

posted for your review this morning.

The first item

8

is Item 25 r parentheses r write-off -- excuse mer

9

quote r of an accounts receivable balance of

10

approximately $462 r OOO for the Hale Makana 0 Waiale r

11

and BF Budget Item No. 61r contracts for the Lahaina

12

Recreation Center expansion r which we did r members r

13

review earlier in the term.

14

through the Committee's portion of this morning's

15

meeting r we will take testimonYr and we do have

16

Mr. Jim Smith requesting to provide that testimony.

17

SOr Mr. Smith r you are aware that we do have

Okay.

Before we do go

18

three minutes initiallYr a minute to concluder and

19

if you need an additional r since at that time you're

20

the only requestor for testimonYr you may continue.

21

So good morning r Mr. Smith.

22
23

.BEGIN PUBLIC TESTIMONY.

MR. SMITH:

Good morning r Chairperson Hokama r members of

24

the Budget and Finance Committee.

25

Smith.

My name is Jim

I am here because in 19 -- in 2001 r

RALPH ROSENBERG COURT REPORTERS r INC.
(808)

524-2090

I

BF 9/17/02

4

1

believe, February, February 2nd, 2001 I participated

2

at a meeting of the -- I guess it was Human Services

3

and Economic Resources Committee.

4

there was another project that was taken up, and

5

during the discussion on that other project the

6

question was raised regarding finances and loan

7

debts and such.

8

of the nonprofit organization that's at issue today

9

participated in that in responding to a question by

At that meeting

And I believe the executive officer

10

Councilmember Nishiki stating that it was the intent

11

to repay all debt, that it was

12

let that go away as a personal or even as a -- as a

13

company.

14

to be self sustainable.

15

dependent on something, you will overcome your

16

dependence so that you will be self sustainable.

17

that he would not

His organization promotes and teaches one
In other words, if you are

Now, that seems to me to be something that

18

must be taught by example.

19

means.

20

lS

21

debt, and I think there's a need to examine

22

thoroughly this problem.

23

way in which this matter came before this Committee.

24

I note that a letter appears in your binder, but

25

there are no documents attached to the letter.

--

You live within your

It would seem, then, that this company now
this corporation now is unable to pay its

I'm very suspect of the
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1

There's no -- nothing that I as a citizen can

2

reference or validate or whatever.
I would say that there are assumptions made

3

4

in the letter regarding the duty of the Finance

5

Director.

6

grant to this organization or somehow eliminated the

7

requirement to payment, that, to me, is a Council

8

authority, or it is Grants and Review Committee

9

authority, yet this is approved by a signature.

If in fact the County in 1998 gave a

10

J.P. Schmidt approved this action, and I think this

11

needs to be examined.

12

now we are saddled with -- or proposedly saddled

13

with a debt.

14

activity?

15

examine.

16

It's the end of a term and

Has there been any fraudulent

I don't know, but I think we need to
$460,000 is a lot of money.

There are several questions that I would ask

17

that you explore.

18

write-offs -- quote, write-offs occurred prior to

19

this one and what the amounts of those write-offs

20

were and how can this be put into that context.

21

think there's a requirement in our Charter that

22

people who handle money have a surety bond.

23

surety bond, I'm not sure what that is, but if

24

you've made a mistake, why should the company eat

25

it?

One of those is how many

I

A

Why should the County have to pay that $460,000
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1

if the responsibility belongs to an individual or if

2

the responsibility is covered by some sort of a

3

protective insurance.
I think the assumption that we must, quote,

4

5

write this off, ignores the fact that this is public

6

money.

7

and should be getting, and not a finance company or

8

a bond marketeer in New York.

9

to examine the motives of these people to ensure

10

that no such conduct occur in the future, and in

11

addition to that I would say that the answer is not

12

in regulation.

13

appear that somehow the law was faulty.

14

to be something else.

15

call it entrepreneurial zeal, I don't know, but

16

it's

17

MS. KOLLER:

18

MR. SMITH:

19

This is something that someone else needs

It does not appear -- it doesn't
It appears

Call it creative financing,

Three minutes.
-- painful if it takes $460,000 out of needy

hands.

Thank you very much .
. . END OF PUBLIC TESTIMONY . .

20
21

And I would ask you

CHAIR HOKAMA:

Thank you, Mr. Smith, for your testimony.

22

Members, any questions for Mr. Smith this morning

23

regarding his testimony?

24

very much, Mr. Smith.

25

Seeing none, thank you

The Chair will again ask anyone either in
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1

here or in my -- in the sound of this request

2

wishing to provide testimony to please make

3

yourselves known to the Committee Staff.

4

"WRITE-OFF" OF AN ACCOUNTS RECEIVABLE BALANCE
OF APPROXIMATELY $462,000; HALE MAKANA 0
WAIALE (C.C. No. 02-143)

BF-25:
5

6

7

CHAIR HOKAMA:

Seeing none or hearing none,

I will now

8

move forward to the Committee's deliberations and

9

discussions regarding Item 25.

Now, members, this

10

Committee did receive recently Communication 02-143

11

from the Director of Finance, Mr. Wes Lo, informing

12

the Council of the Department's intentions to write

13

off an accounts receivable balance relating to the

14

development of Hale Makana 0 Waiale as an

15

uncollectible account, and that is what is before us

16

this morning.

17

Mr. Lo if he has any opening comments he wishes to

18

share with the Committee before the Chair opens it

19

up for member's questions.

20

MR. LO:

I believe at this time will I ask

Mr. Lo.

Mr. Chair, Council members, I thought I'd give a

21

little background on this.

The transmittal was

22

basically just to notify you of the potential

23

write-off of this large amount, and feeling

24

uncomfortable with the ability to write off these

25

sums, I did want to at least inform Council of this
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8

potential action.
I have had -- I apologize this was not

2
3

transmitted sooner to you, but I think I can walk

4

you through some documents that lIve had staff hand

5

out to you.

6

saying status of prior year findings and

7

recommendations still applicable.

8

sheet.

9

actually from the management letter from our

The first is just a single page sheet

It's a single

That's just for your background.

This is

10

auditors in regards to the accounts receivable

11

balance from Maui Economic Concerns of the Community

12

in regards to the Waiale rental housing project.

13

This is just for background to let you know that

14

this has been on our management audit for two years

15

now.

16

that's just for your -- for your reading pleasure.

17

We have been trying to resolve this issue.

So

Now, as it relates to the transaction, I have

18

also handed out something called the loan repayment

19

agreement, and if I may ask you to turn to page 4 of

20

that loan agreement.

21

financing, this is really the

22

items in this agreement, and this agreement is by

23

and between the County of Maui and Maui Economic

24

Concerns of the Community.

25

documenting the repayment of the bond by Maui

On page 4, under B, permanent

This agreement is
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Economic Concerns of the Community for this Waiale

2

housing project.

3

reimbursable bond.

4

We -- I will refer to this as the

In this paragraph B it states,

"The County

5

agrees to make available long-term loan to the

6

borrower," the borrower being Maui Economic Concerns

7

of the Community,

8

$4,255,000 in loan bond funds.

9

to use the loan bond funds to pay the County the

"for a sum not to exceed
The borrower agrees

10

balance of the grants loans balance," and it refers

11

to Exhibit A, and then the key sentence here is,

12

the extent that the loan bond funds are less than

13

the balance of the grant loan balance, County hereby

14

agrees not to require borrower to pay County the

15

remaining grants loan balance."

16

"to

The critical portion of this is that this --

17

prior to this document being signed, when the bond

18

was floated,

19

like to point out a few things.

20

Exhibit A attached to this agreement either on our

21

copy or on Maui Economic Concerns of the Community's

22

document.

23

there was a shortfall of 462,000.

24

the bond should have been floated for approximately

25

$462,000 more to cover that amount.

it was short by $462,000.

So I would

There was no

Exhibit A would have referenced that
In other words,
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1

The problem we have is that -- well, there's

2

several problems.

One of the issues that we have at

3

hand now is we advance

4

authorization back in 1996, I believe, that provided

5

for bond funds for this project.

6

the General Fund, as we normally do, prior to

7

floating the bond.

8

there's now a receivable, and the bond fund, when we

9

floated it, was not adequate to cover that $462,000

there was a bond

We advanced from

We advanced monies, and so

10

balance.

11

462,000 due back to the General Fund.

12

So on our books we have a receivable of

I've been in discussions with our auditors on

13

how we deal with it, and the first thought was to

14

write off the receivable.

15

off a receivable is it requires you to expense it.

16

So I think what I'm struggling with right now if we

17

expense this, it looks like we may need another

18

appropriation for this 462,000 to properly cover

19

this amount.

20

The problem with writing

I would like to state for the record that we

21

have talked to Mr. Charlie Ridings in regards to

22

this balance, and the couple issues that I think the

23

Council should be informed of is, one is he had

24

requested for bond fund monies early in November,

25

and typically he said he was surprised when the
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bond, which was floated in April, that they didnlt

2

confirm the final amounts with him, so he was

3

unaware of the final amount until after the bond was

4

floated.

5

requested that this be over a 25-year amortization

6

and this actually is on a 15-year amortization.

This is per Mr. Ridings.

Also, he had

Now, Mr. Ridings has -- welve been in

7
8

conversation for several years on this -- has

9

indicated that he would be willing to repay this

10

amount.

live looked at the cash flows on this

11

project, and I do not see the ability for this

12

company to repay this amount over the life of the

13

loan.

14

ability to even -- to -- you know, the agreement

15

does not -- the County -- again, the County hereby

16

does not require borrower to repay this amount, and

17

the fact that they canlt repay the amount is the

18

reason 11m looking at -- towards writing off this

19

amount.

So at this point in time, since we have no

So thatls just a general synopsis of the

20

21

transaction, and lid be happy to answer any

22

questions in this regard.

23

CHAIR HOKAMA:

Thank you, Mr. Lo.

Members, you have

24

received -- and I, again, am giving you out some new

25

documentation that I wish you to review, but
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1

before -- is there any questions at this time that

2

the members would like to ask?

3

with Mr. Arakawa and work our way down.

4

Mr. Arakawa.

5

COUNCILMEMBER ARAKAWA:

6

CHAIR HOKAMA:

7

COUNCILMEMBER ARAKAWA:

Okay.

We'll start

Yeah, two things.

Yes.
First I'd like to take about ten

8

minutes to be able to read this document, since we

9

just got it.

10
11

12

CHAIR HOKAMA:

The Chair has already taken that and we

will call for a recess shortly.
COUNCILMEMBER ARAKAWA:

Just for clarification, you were

13

saying that Mr. Ridings was unaware of the bond

14

amount.

15

CHAIR HOKAMA:

16

COUNCILMEMBER ARAKAWA:

When was this?

Who--

Mr. Lo.
-- authorized the bond and why

17

wasn't Mr. Ridings aware of the bond amount?

18

was working with him?

19

MR. LO:

Who

Mr. Chair, Councilmember Arakawa, again, this is

20

secondhand information through Mr. Ridings.

21

Mr. Ridings indicated to me that they had discussed

22

the issuance of a bond.

23

back in 1996, the actual bond fund amount.

24

the latter part of 1997, they discussed -- according

25

to Mr. Ridings, they discussed an amount of

I

This--

mean, this was authorized
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1

approximately $4.2 million.

2

Mr. Ridings.

3

to him, there was just some general discussions.

4

The actual bond was floated I think in April of

5

1998, and Mr. Ridings indicated that he was

6

expecting them to, you know, start firming up the

7

numbers as they got closer towards the actual

8

issuance of the bond.

9

exactly what transpired during that period, as it

10
11

Again, this is per

And there was just some -- according

So, again, I'm not aware of

was prior to my -- any knowledge that I had on that.
COUNCILMEMBER ARAKAWA:

So in 1998 when they floated a

12

bond, he was not aware of how much was necessary, or

13

you're saying that there's a deficit there and that

14

the amount that was floated -- and I'm just trying

15

to understand what you're saying.

16

there was a deficit amount that was floated, and I'm

17

trying to understand how that -- when you're

18

floating a bond, where that agreement was lacking.

19

How can you be 400-and-something thousand dollars

20

off when you float a bond than what you really need?

21

MR. LO:

Okay.

You said that

To the best of my understanding,

22

Mr. Chair, Councilmember Arakawa, there were several

23

sources of financing for this project.

24

a loan from First Hawaiian Bank through the Housing

25

and Urban Buy Back Fund, which was authorized by --
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1

through the Maui County Code.

There was a General

2

Fund loan, which was part of that bond fund

3

ordinance, and those were the construction monies.

4

Now, the -- what I call the take-out financing or

5

the permanent financing consisted of HOME funds,

6

some tax credits, low income housing tax credits, as

7

well as this taxable general obligation bond.

8

my understanding, it is -- you know, usually when

9

you do a tax credit deal, you don't know exactly how

From

10

much they're going to pay for tax credits, and also

11

tax credits only come into existence once you meet

12

certain operating and vacancy criterias.

13

So it's my understanding that there was some

14

issues with regards to the ramp up and the tax

15

credits so that there was -- before they did the

16

bond -- I'm not sure what transpired at that point

17

in time, but usually you go and reconfirm your

18

amounts prior to getting the final take-out

19

financing.

20

amount which was guesstimated back in November

21

sometime and floated the bond without doing a

22

sources and uses so that there was actually

23

April there was -- I mean they knew that there

24

was -- I mean you would have known what -- what

25

monies you would have to pay back, but there was

It appears that they just relied on the
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1

it wasn't -- the bond was not adequate in amount.

2

I'm not sure -- I'm probably not answering your

3

question directly, because I don't know what

4

transpired during that period.

5
6

COUNCILMEMBER ARAKAWA:

I'm getting a little bit

more confused than when I started.

7

CHAIR HOKAMA:

8

COUNCILMEMBER ARAKAWA:

9

Okay.

It is not a very simple issue right here.
I understand that, but I'm just

trying to get clarification so that I can understand

10

what's going on.

11

I'll stop at two, is in doing a contract like this,

12

and I guess we'll read it, the ability to repay what

13

was funded, there was -- there must have been a

14

calculation on the ability to repay, and all these

15

years -- I mean this is not like this happened

16

yesterday.

17

to repay, what was calculated to be the repayable

18

amount and how were we going to generate that income

19

to repay the bond and what has been the actual

20

performance?

21

MR. LO:

22

CHAIR HOKAMA:

23

MR. LO:

The other question I have, then

This is over several years.

The ability

Mr. Cha i r .
Tough question.

Mr. Chair, I apologize, I do not know what

24

analysis was done back in 1997 and 1998.

25

the record, provide you some information on what has
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1

transpired on the actual repayment of the

2

reimbursable bond.

3

second here to the agreement, and I know you folks

4

haven't had a chance to read it, but on that same

5

page 4, and I'll synopsize this, it says,

6

Repayment," Item No.2, and I'll read it real

7

briefly, says,

8

paid by the borrower to the County shall be the

9

lesser of the maximum annual loan payment," which is

You know, if I can digress for a

"Method of

"The actual annual loan payment to be

10

the bond debt service,

11

cumulative cash flow balance," you know, so on and

12

so forth.

13

"or 90 percent of the

Having said that, for the first several years

14

of the loan debt service on the bond was repaid.

15

Commencing September of last year the payment on

16

that bond was the lesser of the debt service and 90

17

percent of cash flow, which was their cash flow

18

balance, so that the actual payment last year was

19

240,000.

20

bond was approximately 469,000.

21

we just received a payment for 200,000, where the

22

debt service on the bond is, again, approximately

23

469,000.

I believe that the debt service on the
This year September

24

Now, the agreement provides that they pay the

25

lesser of that amount, and if any amount accrues, on
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1

page 5, Item No.3, it says that any amount will be

2

repaid to the County in annual payments commencing

3

December 31st, 2013 and continuing for a period

4

ending no later than December 31st, 2035 at terms

5

and conditions agreed upon by both parties.

6

that's just a synopsis of where we are right now.

So

Now, I do want to point out that there's two

7

8

separate issues there, and I know your question's

9

regarding the ability for the project to pay back

10

the loan, but the 462,000 is a separate issue.

11

issue is that there was a bond floated,

12

adequate to the cover the construction financing,

13

and the agreement essentially waives repayment.

14

That's one issue.

15

forward payments on the bond for what is the amount

16

of the bond floated.

17

too much on that.

18

COUNCILMEMBER ARAKAWA:

That

it was not

The other issue is the going

I hope I'm not confusing you

Well, just for clarification in my

19

mind, you're saying the 469,000 -- when they were

20

went for construction to actually do the project,

21

they were short $469,000?

22
23
24
25

MR. LO:

462,000, right.

Sort of like when you get your

mortgage -- you do a construction loan on your -COUNCILMEMBER ARAKAWA:

So if they were short, how did

they get that extra 460 whatever?
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1

MR. LO:

2

COUNCILMEMBER ARAKAWA:

3

From the General Fund advance.

cover that?

4

MR. LO:

5

COUNCILMEMBER ARAKAWA:

6

7

So somebody -- it was advanced to

Right.
So they actually had the regular

mortgage plus this advance.
MR. LO:

Let me see if I can put it in a homeowner's
If you went to a bank, bank A, and you

8

situation.

9

got a loan for 490,000 to build -- I mean 490

10

let's say you got a loan for 500,000 to build a

11

house and you went to bank B to repay that loan to

12

construct the house.

13

490,000, so that means bank A still had 10,000 owing

14

on that.

15

were bank A.

16

over simplifying it, but because there was an

17

authorization by the 1996 budget ordinance to float

18

a bond up to I think it was approximately 5.9

19

million, we funded money from the general fund to

20

help pay for construction, the bank A part, but when

21

they actually floated the bond, they floated it for

22

less than the construction.

23
24
25

Bank B gave them a loan for

That's essentially what happened is, we
We were -- I mean essentially -- I'm

COUNCILMEMBER ARAKAWA:

So what you're saying is we paid

out more than we actually got -MR. LO:

Correct.
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1
2

COUNCILMEMBER ARAKAWA:

MR. LO:

4

COUNCILMEMBER ARAKAWA:

Correct.

MR. LO:

7

COUNCILMEMBER ARAKAWA:

9
10

11

Not an authorization, but the actual issuance.

MR. LO:

COUNCILMEMBER ARAKAWA:

than what we actually were

authorized to issue?

13

COUNCILMEMBER ARAKAWA:

16

So we made an

Right.

MR. LO:

15

Okay.

overpayment

12

14

according to what the

authorization was?

6

8

Yeah, issue.
And -- but just for clarification,

you did say they were willing to repay this?
MR. LO:

They have indicated they are willing to repay it

based on available cash flow.

17

COUNCILMEMBER ARAKAWA:

18

CHAIR HOKAMA:

Okay.

Thank you.
So the Chair's understanding is at

19

this point in time MECC is not in default of any

20

payments according to the agreement of this

21

documenti is that correct?

22
23

So

we actually made an overpayment --

3

5

-- a bond authorization for.

MR. LO:

Not that I am aware of.

They are -- no, I'm not

aware of any default they are on this agreement.

24

CHAIR HOKAMA:

Okay.

25

COUNCILMEMBER ARAKAWA:

Thank you.
Willing to pay.

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

20

BF 9/17/02

1

CHAIR HOKAMA:

Yeah, officially they are not at default in

2

the financial terms or banking terms.

3

questions?

4

and, you know, we'll work our way down and we'll see

5

how it goes, and of course the Chair has already

6

indicated we will take a recess for you to be able

7

to -- at your -- have the ability to read the

8

documentation that's been provided for you in

9

detail.

10

Mr. Kane,

And, again, members, take two, three

Mr. Kane.

COUNCILMEMBER KANE:

Thank you, Mr. Chairman.

Mr. Lo, in your opening remarks, and so I was

11

12

reading through your communication to this body and

13

then referencing what you were talking about in the

14

agreement, but you mentioned something about 1996, a

15

loan being made.

16

you -- I was trying to keep up with you, but you

17

talked about 1996 and monies were borrowed and I

18

guess there's still a balance on that.

19

didn't catch that.

20

MR. LO:

I'm sorry, can you clarify what

I'm sorry, I

Can you clarify, please?

Mr. Chair, Councilmember Kane,

I'm looking at the

21

budget ordinance for the Fiscal Year ended June

22

30th, 1997.

23

$5.95 million.

24

this budget, there was a General Fund loan, which

25

is -- you know, any time there's a bond fund,

There was a bond fund authorization for
Accordingly, right after approval of
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1

typically we will advance from the General Fund

2

until we float the bond.

3

again, I only have some summary data in front of me,

4

but I believe the initial portion of the advance of

5

a total of 5

6

on July 17th of 1996.

7

of the 1997 ordinance and it was to fund --

8

partially fund the construction of the Waiale -- I

9

mean transitional housing project.

10
11
12

COUNCILMEMBER KANE:

There was an advance --

approximately 5.9 million was done
So this was per authorization

And there's a repayment schedule on

that as well or, I mean -MR. LO:

Again, this was the construction loan.

This,

13

along with the First Hawaiian Bank loan and just

14

some miscellaneous other monies, was just to

15

construct it.

16

there were three main sources of financing for the

17

county of Maui's obligations.

18

general obligation bond, which I'll call the

19

reimbursable bond.

20

and tax credits of approximately 3.6 million.

21

a nutshell, the construction monies was

22

approximately 8.8 million, the take-out monies

23

totaled about approximately 8.3 million, so we were

24

short by about 461,000.

25

COUNCILMEMBER KANE:

Upon completion of the construction,

One was the taxable

There was 500,000 in HOME funds,

Okay.

Next question, Mr. Chairman.
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CHAIR HOKAMA:

Proceed.

2

COUNCILMEMBER KANE:

You pointed out that number -- in

3

method of repayment under Number 2 -- and I believe

4

we had a discussion in Committee of the Whole

5

regarding this, if I'm not mistaken, recently, but

6

anyway, with that, the actual annual loan payment

7

shall be the lesser of, and then it goes through

8

that portion.

9

kind of -- I'm sorry, I'll clarify.

What's the status of that?

And you

You did point

10

out that it was paid up until the last couple of

11

annual payments, which were short, I think is what

12

you stated.

13

they were paying it.

14

of how they were able to pay that?

15

money corne from?

16

where did they -- I mean how did they corne up with

17

this money?

18

MR. LO:

Up until the time that they were short,
How were they -- are you aware
Where did that

Was it cash reserves or -- and

Where did this money show up from?

Mr. Chair, Councilmember Kane, to my

19

understanding, the initial debt service payments

20

were made through cash reserves.

21

what I understand from our accounts staff, there

22

were some HOME monies that were funded to the

23

project for operating reserves.

24

to make their payments in 19 -- I believe 1998,

25

1999, and 2000, but at all times the cash flow from

I believe, from

So they were able
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operations was inadequate to pay it so they were

2

using their cash reserves.

3

are now short to be able to pay us the entire amount

4

is because the operating cash flow is not adequate

5

to generate cash.

So the reason that they

So therefore, they have this 90 percent in

6
7

their agreement.

Again,

I do want to state for the

8

record that they are not in default.

9

signed an agreement that allows them to do this and

They have

10

they are living to the letter of the law.

11

they're short by 90 -- I mean they are paying the

12

90 percent of the cash flow balance, which is

13

approximately 200 -- 260,000 this year or shorter,

14

approximately, of the actual bond debt service.

15

COUNCILMEMBER KANE:

So

Yeah, just to follow up on that,

16

Mr. Chair.

The cash reserves, where did that money

17

come from?

You said it came from somewhere.

18

a loan to them to provide money in their cash

19

reserves or --

20

MR. LO:

No,

Was it

I believe it was from HOME monies, and again,

21

I need to verify that, but I believe it was from

22

HOME monies.

23

COUNCILMEMBER KANE:

24

MR. LO:

25

What does that mean, HOME monies?

HOME is -- it's -- I believe they're Federal

monies.

I'm sort of looking for -- they're Federal
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1

monies that are administered by the County

2

government, I believe.

3

acronym is for.

4

COUNCILMEMBER TAVARES:

5

MR. LO:

6

COUNCILMEMBER KANE:

7

MR. LO:

8

COUNCILMEMBER KANE:

9

MR. LO:

So it was a grant, then?

Correct.
It was a grant of monies?

Correct.

COUNCILMEMBER KANE:

11

MR. LO:

13

It's a program under HUD.

Yeah, it's a HUD program, right.

10

12

I'm not sure what the

And it was intended to

Provide operating reserves for the project, as I

understand it.
COUNCILMEMBER KANE:

And so at this point -- and this is

14

my final point on this.

15

operating reserve monies which was intended for

16

operations is exhausted?

17

MR. LO:

18

COUNCILMEMBER KANE:

19

CHAIR HOKAMA:

So at this point that

Those monies are, yes.
Thank you.

Thank you.

Ms. Johnson, any questions at

20

this time?

21

COUNCILMEMBER JOHNSON:

22

agreement.

23

transition period I guess from '97 to '98 when the

24

new Administration came in, because I notice Martha

25

Suzuki's signature on the document, was it possible

Yes.

Wesley, I've looked over the

Is there any -- let's say during the

RALPH ROSENBERG COURT REPORTERS, INC.
(808)

524-2090

25

BF 9/17/02

1

that there was simply a problem in terms of, let's

2

say, the transition over from one Administration to

3

another'and maybe not being totally clear on what

4

the amount was that was actually supposed to be

5

floated on the bond that resulted in this shortfall?

6

CHAIR HOKAMA:

7

MR. LO:

Mr. Lo, tough question.

Good question.

Mr. Chair, Councilmember Johnson, if I could just
I am -- I am somewhat

8

make some factual statements.

9

hesitant of this, because this is a sensitive

10

subject.

11

sorry, I believe it was May of 1998.

12

repayment agreement was signed on December 28th of

13

1998.

14

I do not know what transpired during that period,

15

and I think I'll just leave it at that.

16

The bond was floated in April -- I'm
This loan

I do not know -- or December 29th, I'm sorry.

COUNCILMEMBER JOHNSON:

Okay.

I mean, I don't blame

17

anyone for this, because I think that what's

18

happening, though, is it's giving the appearance, In

19

my opinion, Mr. Chair, that somehow something was

20

done improperly on the part of, you know, the

21

Mr. Ridings' foundation, which was not the case.

22

MR. LO:

Correct.

23

COUNCILMEMBER JOHNSON:

I mean, I can see that very

24

clearly by looking at the document.

25

there was any attempt to defraud.

I don't think
I think there was
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simply an error made ln the amount that the bond --

2

because had the bond been floated -- if I'm

3

understanding this correctlYt had the bond been

4

floated for the proper amount t we wouldn't be

5

sitting here with this problem right now.

6

MR. LO:

In regards to the 462 OOO
t

t

you are correct.

In

7

regards to the future repaymentt there might still

8

be some issues.

9
10

COUNCILMEMBER JOHNSON:
MR. LO:

Right.

Which is not at hand right now

t

11

correct.

12

you what I know from Mr. Ridings t is that he was

13

just as surprised that the amount of the bond was

14

not adequate to cover.

15

been some discussion between the date that he found

16

out t which is probably somewhere around April or

17

MaYt

18

But you're rightt you are correct

19

authorization was there to cover this shortfall.

20
21

I believe -- and again t

but that is
I can only tell

So I believe there must have

and December when this agreement was signed.

COUNCILMEMBER JOHNSON:

MR. LO:

23

COUNCILMEMBER JOHNSON:

that the

And that's all I'm really trying

to determine t Mr. Chair.

22

t

I think we're all human.

Right.
There's miscommunication that

24

occurs t and I just don't want to leave the public

25

with the impression that somehow there's something
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spurious going on behind closed doors when it could

2

be something

3

MR. LO:

Correct.

I agree with you entirely.

In my

4

discussions with Mr. Ridings, again, it's -- perhaps

5

the term victim of circumstances may be appropriate,

6

is that, you know, he needed to rely on certain

7

things to happen and he was under the impression

8

that they would.

9

personal estimation that there was anything

So I certainly do not put in my

10

malicious going on on Mr. Ridings' behalf on this,

11

because in fact

12

default.

13

I almost feel that he was -- I mean he needed to

14

figure -- they needed to work out.

15

how the agreement was

16

et cetera, but the fact of the matter is -- more

17

importantly is that we do have this shortfall that

18

we need to deal with, so that's the purpose for

19

bringing this up.

I mean, again, they are not in
I mean he

This is an agreement that

20

COUNCILMEMBER JOHNSON:

21

Mr. Chair.

22

CHAIR HOKAMA:

Okay.

23

COUNCILMEMBER MOLINA:

Okay.

I do not know

you know, this was created,

Thank you very much,

Thank you.

Mr. Molina.

Yeah, thank you, Mr. Chair.

Was

24

Mr. Ridings asked to be here at today's proceedings

25

for this item?
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CHAIR HOKAMA:

The Chair, because, again,

I don't believe

2

this is Mr. Ridings' or his organization's -- how

3

can -- and again, as Mr. Lo used the word,

4

sensitive.

5

matter that we needed to deal with within the

6

Department and the Council, and so I did not request

7

Mr. Ridings to be here this morning.

8

you feel his presence would be of assistance to you

9

and this Committee, I have no reservations to

I thought this was more of a financial

However, if

10

request his presence, and that's all I can

11

request his presence.

12

COUNCILMEMBER MOLINA:

I can

Or maybe what might be sufficient

13

for me is to get a response from him in writing,

14

rather than having to come here in regards to the

15

previous questions that was asked by Councilmember

16

Johnson.

17

hear from his side of the story.

Just to balance things out, at least to

18

CHAIR HOKAMA:

Which would be fair.

19

COUNCILMEMBER MOLINA:

20

CHAIR HOKAMA:

We could do that.

Which would be very fair.

The Chair has no

21

problems of forwarding the request and asking him to

22

respond in writing to this.

23
24
25

COUNCILMEMBER MOLINA:

Very good, Mr. Chair, and if I

could ask one question of Mr. Lo.
CHAIR HOKAMA:

Proceed, please.
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COUNCILMEMBER MOLINA:

Mr. Lo, can you comment on the

2

specific -- maybe you did earlier, on the specific

3

cash flow from MECC and was it considered to have a

4

portion of that $462,000 paid back in spite of the

5

insufficient cash flow to reduce the amount of the

6

write-off?

7

at least to lessen the amount of the write-off, at

8

least to get something back?

9

MR. LO:

Was that bandied about or -- you know,

Mr. Chair, Councilman Molina, I ran some cash

10

flows based on some information provided by

11

Mr. Ridings and I did my own forma projections.

12

problem -- or the issue that we have is that this is

13

a low income housing tax credit deal, so any excess

14

cash flow, the way that I understand that the

15

agreement is structured, for the next 15 years must

16

stay within the project for the low income housing

17

tax credit.

18

able to be repaid any amount.

The

So for the next 15 years we will not be

There is a short period after that, as I

19
20

understand it, that there will be some excess cash

21

flow on that, but for -- after that three or four

22

year

23

there's a period after that 15 years that there will

24

be no obligations -- annual obligations other than

25

the first -- the tax reimbursable bond issue, but

I'm sorry, I can look for it shortly, but
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after that -- they also got monies from the State

2

Rental Housing Trust Fund, which is, if you will,

3

kind of a sleeping mortgage.

4

approximately $3 million and there's no repayment

5

until year

6

year 2019, something to that effect, but I guess as

7

I looked at the cash flow, and based on what

8

information I had,

9

to pay the Rental Housing Trust Fund monies.

10

They lent

you know, I think it comes in like

I do not see them even being able

So throughout the period we have two issues.

11

We have -- remember, the 462,000 is, for lack of a

12

better word, in last place.

13

deal with your operating expenses.

14

to deal with the bond debt service, or in this case

15

it's the 90 percent of cash flow, and before

16

anything else gets paid is, since it's been short,

17

there's this amount that will continue to accrue.

18

That needs to be repaid first, because there's

19

actually an obligation lined out in the agreement

20

that says that, oh, we'll have to negotiate this at

21

some point in time, but they've got to pay it before

22

2035.

23

First you've got to
Second you need

Depending on how you accrue that interest,

24

because remember, we -- the County of Maui is paying

25

interest on this bond.

This amount continues to
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grow because it's short every year/ so I do not see

2

at any point in time that they would be able to

3

repay based on the priorities of the cash flow.

4

there's two things that come to my mind/ is there

5

may be ability to pay at some point in time that I

6

don't know of/ but the conservative approach from an

7

accounting thing is to write off that thing/ and if

8

we can collect it later/ you apply that back/ but

9

my -- from a financial standpoint/ I can't see

10

telling people I'm going to collect and entering

11

into an agreement when I don't feel that they may

12

have the ability to repay it in the foreseeable

13

future.

So

The other problem is if I accrued the 462/000

14
15

at some reasonable rate and didn't write it off/ it

16

would grow.

17

I accrued it at 6 percent/ let's say/ and our bond

18

is actually at 6 1/2 percent/ that would grow -- in

19

2013/

20

$1.1 million as opposed to 462/000.

So -- and I've

21

talked about this with Mr. Ridings.

Again/ he is

22

certainly willing to do that/ and he's been sort of

23

caught in some circumstances here/ but the logical

24

thing to me is to write that off.

25

is going to be/ I believe/ and I still need to

I think I ran a figure through 2013 if

if they couldn't pay it/ we'd be talking about

Now/ the problem
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figure this thing out r is that we will probably have

2

to do an appropriation at some point in time to

3

allow us to do the write-off.

4

COUNCILMEMBER MOLINA:

5

CHAIR HOKAMA:

6

7

Okay.

Okay.

Thank you.

Thank you.

Mr. Nishiki r any

questions at this time?
COUNCILMEMBER NISHIKI:

You know r WesleYr we build youth

8

centers and we don't charge anybody for it.

9

County absorbs it.

The

We float it in the bond and we

10

payoff for youth centers.

11

swimming pools and we pay it off.

12

circumstance the County decided to go into an

13

affordable housing project based on the fact that it

14

would be a loan.

15

grant r but it wasn't.

16

owed now r we could probably look at it and

17

you know r here's a grant and now we're going to

18

forgive

19

YOUr

Same thing r we build
In this

Perhaps it should have been a
So when I look at what is
gOr

wellr

but we'll call it a grant.

However r my concern is this.

Jim Smith

20

brought up an interesting concern r and it is with

21

the intention that when we were questioning about I

22

think a future projectr the Lahaina projectr I think

23

the concern was, you know, are we going to get this

24

outstanding amount that we knew these people owed to

25

us and how we fronted them that moneYr but I think
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1

as Council members we don't know the inner workings

2

of how Mr. Ridings is getting monies to pay -- and I

3

don't know what the entire loan amount was.

4

million from the County was just a portion of loans

5

that he had to borrow to make this project go.

That 4

I guess my question is he's probably had to

6
7

make, Wes, and correct me, and this is the but that

8

is really confusing, but I'm sure that they had to

9

have their numbers together when they applied for

10

all of these loans.

11

pay Maui County off for the loan.

12

else he owes.

13

Revolving Fund or whatever.

14

himself -- I don't know where he's getting these

15

annual monies.

16

whatever that he rents all these units to?

17

where the bulk of the money that he is getting to

18

repay these loans?

19
20

MR. LO:

I don't know what

Like you said, he owes the State
He's got to assure

Is it from the State rental or
Is that

Is that where it is?

Yes, Mr. Chair, Councilman Nishiki, I don't know

the intricacies --

21

COUNCILMEMBER NISHIKI:

22

MR. LO:

23

COUNCILMEMBER NISHIKI:

24

MR. LO:

25

Right now he may be having to

Right.

-- of what it is, but it is, yes -That's where the money

Transitional housing is rental income and there

are some miscellaneous other incomes, probably such
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1

as Laundromats and things like that, but basically

2

it's from rental income from the transitional

3

project there.

4

COUNCILMEMBER NISHIKI:

I guess 11m taking your word on

5

this, because welve not had a chance to audit this

6

or anything, Mr. Hokama, and I would think that

7

somebody's auditing this whole project.

8

CHAIR HOKAMA:

9

audits?

10
11

12

Is there?

Mr. Lo, are you aware of any specific

COUNCILMEMBER NISHIKI:

Do they have to show a

financial -MR. LO:

Yes.

Right, there is a -- well, there's two

13

forms of audit that are happening on it, and 11m not

14

sure it satisfies what youlre referring to as an

15

audit.

16

the County of Maui audit, which it brought up this

17

receivable balance.

There is our audit, which the -- you know,

18

COUNCILMEMBER NISHIKI:

19

MR. LO:

Right.

So they look at it on a very cursory level, and

20

they also have an audit by their auditors, Nishihama

21

and -- I canlt remember the name of the firm, but

22

does an audit on them and they go and

23

had some -- we have to go and respond to certain

24

things, but that's just a financial audit, and

25

again, they are not in default.
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COUNCILMEMBER NISHIKI:

Right.

Okay.

Now, I guess the

2

key question that I heard you say is that there is

3

no way Mr. Ridings can go increase anybody's rent to

4

be able to pay for this shortfall and catch up on

5

these payments.

6

MR. LO:

7

COUNCILMEMBER NISHIKI:

8

do things.

9

MR. LO:

You know what

No, I understand exactly.
I'm just looking at it from how we

The issue -- I think you're -- a lot of your

10

statements are pretty much right in line with my

11

thoughts, is we have a transitional housing project,

12

which is meant to be an affordable project, which

13

means that it should be subsidized to some extent,

14

you know.

However--

15

COUNCILMEMBER NISHIKI:

16

MR. LO:

Yeah.

And the reason I made some assumptions on looking

17

at the future cash flows is the only time they feel

18

that they're going to raise the rents is when the

19

expenses goes up, operating expenses, because they

20

want to keep it within an affordable range.

21

believe on the low income housing tax credit there

22

probably is some restrictions, and I don't know this

23

off the top of my read, on that they have to

24

probably be within a certain percent of HUD median

25

income or to some extent, and also I guess by the
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very nature of the transitional housing project,

2

these are people who have just come from the

3

homeless shelter and are in there for a temporary

4

period until they can go out into the market.

5

does not -- I don't know where the restrictions come

6

into play.

7

that -- you know, he's not going to go around and

8

start charging -- you know, I'm being facetious

9

$5,000, because then it no longer would be a

10

11

So he

I'm sure there are, but he does not view

transitional use.
COUNCILMEMBER NISHIKI:

Yeah, so in regards to paying the

12

note on the bond, we're going to be out because of

13

this amount.

14

in default.

15

I'm just saying that would we be defeating the

16

purpose if on this 462,000 we say, you know what, I

17

know you can't pay this amount every year at the

18

rate that we'd like to see you pay it, so how about

19

just giving us $5,000 a year more?

20

and just cut a deal with him?

Now, the question is you said he's not
I guess I'm trying to make it simple.

21

MR. LO:

22

COUNCILMEMBER NISHIKI:

Can you do that

You know what I mean?

Right.
Because for him to pay it all at

23

one time is not, but if you can make a deal and go,

24

okay, I'll pay you $5,000 a year, but at least we

25

won't have to write it off and we can see that

RALPH ROSENBERG COURT REPORTERS, INC.
(808)

524-2090

37

BF 9/17/02

1

there's some sincerity in him paying it back.

2

can't you do anything like that?

3

simple?

4

MR. LO:

Why

Isn't it that

Well, Mr. Chair, Councilman Nishiki, I guess
again, there's a priority of things.

5

there's

6

There's an agreement that he has to pay us back on

7

the bond and then the Rental Housing Trust Fund,

8

which actually has a mortgage on the project.

9

you know, obviously -- it's probably a bad example,

So,

10

but usually you pay your mortgage first before you

11

pay your credit cards, because it's your house, and

12

a credit card is basically --

13

COUNCILMEMBER NISHIKI:

14

MR. LO:

Understood.

So from his priority standpoint, he needs to

15

satisfy

16

there's tax credits available to make any payment on

17

any other debt, period, other than what -- you know,

18

what he has agreements with now.

19

any future debt until 2013.

20

Rental Housing Trust Fund which surfaces somewhere

21

around 2019.

22

not only his 90 percent of cash flow, again, I'm

23

probably repeating myself, but he also is accruing

24

this amount that he says he will repay already.

25

he could probably make some kind of promise, but the

I think he's restricted as long as

He cannot get in

Then there's this

So they're -- but he still has to pay
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problem is is you pay your credit card last, right?

2

I mean, these other guys have official documented

3

reasons for him to repay.

4

COUNCILMEMBER NISHIKI:

This $462,000 does not.

Yeah, Mr. Chairman, I guess you

5

can look at it that way, but I'm looking at it from

6

the point that if we hope to recoup it -- I mean, I

7

don't mind saying, okay, you don't have to pay it

8

now and we write it off or whatever, but I think

9

that if there -- and I don't know if the Corporation

10

Counselor you have really looked at legally what we

11

can do to recoup it.

12

MR. LO:

13

COUNCILMEMBER NISHIKI:

14

MR. LO:

15

COUNCILMEMBER NISHIKI:

16

Certainly.
Is what --

Certainly.
-- what I think you need to answer

to us about.

17

MR. LO:

Right, certainly.

18

COUNCILMEMBER NISHIKI:

19

MR. LO:

Okay.

Let me digress a little bit here.

I -- you're

20

exactly correct.

21

make a -- let's say we make an appropriation to

22

grant it or whatever you want to call it, that

23

doesn't mean I stop collecting.

24

an agreement, and I believe he would agree to it, to

25

say that you owe me 462,000

Just because I write it off and we

~n

I could enter into

2035, what we call a

RALPH ROSENBERG COURT REPORTERS, INC.
(808)

524-2090

BF 9/17/02

39

1

bullet loan, you know, so that some day you owe this

2

money, period, when it comes to maturity.
But the reason I want to write it off is,

3

4

first of all, nobody would enter into a normal

5

agreement if they hold a receivable on their book

6

where it's not going to be repaid for 35 years.

7

other thing is I don't want it to accrue interest.

8

I told you a figure of 1.1 million, 2013.

9

went to 2035, when I feel is probably a more

The

If we

10

reasonable period, it's going to -- you know, like

11

3, 4 million.

12

So I would rather write it off and enter into

13

an agreement, and I'd be more than happy to do that,

14

and I'm sure Mr. Ridings -- basically say, hey, pay

15

me 462,000 some day.

16

have it paid by.

17

appropriation and cover, frankly,

18

the financial implications of it.

19

exactly correct, and I intend to do something to

20

that effect, which is at some point in time he --

21

he's willing to sign an agreement.

22

2035 is the date you have to

At least we've made the
the budgetary and
But you are

It's just that I -- again, the point is not

23

write it off to say give him the money, don't chase

24

him.

25

to say that, okay, we mayor may not get this back.

I mean not that we have to chase him, but just
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By the time we can get it repaid, it's such a long

2

time away, let's just say, okay, we've done our job,

3

we've appropriated -- if it comes in later, it

4

becomes income to the County.

5

COUNCILMEMBER NISHIKI:

Yeah, and I only speak for myself,

6

because I think that when we were discussing,

7

Mr. Chairman, that whole Lahaina situation and we

8

worked out something whereby it was a loan and, you

9

know, I thought it was a good deal for the County

10

and maybe many of you still have question marks, but

11

I just feel that better than give away money, it's

12

better to loan people money and hopefully we can get

13

it back.

14

had, and he made that representation that he surely

15

would not want to get away from paying us back.

16

That was a concern that I think some of us

Wesley, what I was hoping is that we don't

17

allow you to go make a deal whereby he doesn't pay

18

it back till after 2035.

19

say, yeah, eliminate this, and we can understand

20

why, because of the interest that you said is going

21

to accumulate and we can't collect it right now,

22

that you would at least come back to this Committee

23

with a document in hand showing us that, look,

24

Mr. Ridings has promised and is within the law and,

25

you know, he still needs to pay the County back and

I would hope that if we
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he's going to pay us at the rate of this much a

2

year.

3

structured, Mr. Chairman, or somewhat in that

4

direction, and that's all I've got to say.

5
6

7

And I hope that's how this deal would be

CHAIR HOKAMA:

Okay.

Thank you very much for your

questions and comments.
COUNCILMEMBER TAVARES:

Ms. Tavares.

Yes, thank you.

A lot of the

8

questions I had were kind of asked already, but I do

9

have a couple of things.

Because they're using or

10

have used HOME monies, they are subject to a Federal

11

audit also, aren't they, and have been?

12

aware of any findings or discrepancies that have

13

come up as a result of the Federal audits on this

14

program?

15

MR. LO:

So are you

I have not been made aware of anything, and

16

again, I know I'm repeating myself, but they are in

17

compliance with the loan repayment agreement.

18

COUNCILMEMBER TAVARES:

Okay.

As far as their program

19

operation and stuff like that too.

20

had was can the entire bond be refinanced and

21

authorized to include this $462,000?

22

CHAIR HOKAMA:

23

MR. LO:

The question I

Mr. Lo.

We had explored that some time ago.

The cost of

24

refinancing a $4 million bond is exorbitant, and

25

also the market for it is tough.

I mean, we
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we'll continue to look at possibly doing that.

Some

2

of the issues that came up when we did our analysis

3

probably a year -- a year or so back was that you

4

basically are adding not only the 462,000 but

5

probably 100,000 in additional costs, and depending

6

on what rate you are, it may make the cash flow

7

worse.

8

to look at that.

9

treasurer, Mr. Fujita, Wayne Fujita, and at the time

So -- but, yeah, we certainly can continue
I discussed this with our

10

he recommended that we don't look at that and that

11

perhaps a better way is --

12
13

14

COUNCILMEMBER TAVARES:

Or could this be authorized as

part of a new bond float?
MR. LO:

Well, bonds you don't really repay.

You've got

15

to what they call defease it, which means, you know,

16

people buy a bond and expect to get a certain income

17

stream for 20 years, or 15 years in this case, and

18

so you have to have at least -- you know, the

19

benchmark that we use is at least a 3 percent

20

increase in savings in the rate, otherwise it

21

doesn't make sense.

22

COUNCILMEMBER TAVARES:

23

financing.

24

MR. LO:

25

COUNCILMEMBER TAVARES:

You know, I mean, aside from the

Right.
Let's say the County of Maui
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1

floats bonds every so often for a number of

2

projects.

3

this?

4

5

MR. LO:

What is the possibility of including

I think there might be a problem with that

because this is a taxable bond.

6

COUNCILMEMBER TAVARES:

7

MR. LO:

8

9

10

Itls a tax

Because of the low income housing tax credits, I

believe.
COUNCILMEMBER TAVARES:
MR. LO:

Okay.

So that itls not our general obligation which is

11

nontaxable.

We may be able to float it as a

12

separate -- a separate issue, perhaps a separate

13

series, but lId have to look into that further.

14

COUNCILMEMBER TAVARES:

15

CHAIR HOKAMA:

Okay.

Okay.

Thank you.

Before we take a recess, I have just

16

one or two questions for you, Mr. Lo.

17

executed loan repayment agreement, which was done on

18

the 29th of December 1998, and again, you referred

19

us to page 4, capital letter B, under permanent

20

financing,

21

provide this Committee the Exhibit A which is

22

missing from this documentation?

23

MR. LO:

Since this

is there any way you have the ability to

Mr. Chair, again, as stated before, we do not

24

have Exhibit A in our files, and I asked Mr. Ridings

25

if he had Exhibit A in his files and he did not
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also.

Exhibit A would --

CHAIR HOKAMA:

Because I'm assuming -- and again, I'm

3

saying to my Committee members that I'm assuming

4

Exhibit A, from what I can see with the remaining

5

attachments, would have shown some kind of cash

6

flow, and if there was a shortfall, it would have

7

more than likely shown the shortfall.

8

MR. LO:

Correct.

9

CHAIR HOKAMA:

Okay, members, I'm going to ask for a --

10

I'll be taking a short recess, as well as I have

11

available for you -- and staff will be dispersing

12

additional documentation that I would like to have

13

you review when we come back in session, and so the

14

Chair will call a recess till 10:15 a.m.

15

members, recess.

Okay,

(Gavel).

10:00 a.m.

16

RECESS:

17

RECONVENE:

18

CHAIR HOKAMA:

10:29 a.m.

(Gavel).

Okay, members, we will reconvene

19

the Budget and Finance Committee meeting for

20

September 17th, 2002.

21

would like to apologize for going past the scheduled

22

break announcement, since the Chair had additional

23

copies that were made for your information, one

24

which is a copy of a guarantee agreement dated

25

January 30th of 1998, as well as the financial

And first of all, the Chair

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

45

BF 9/17/02

1

procedures, which is part of the Fiscal Year 1997

2

budget document which was passed into ordinance and

3

is County law.
At this time the Chair would like to ask

4

5

Mr. Lo/ regarding the handout I gave to the members/

6

Mr. Lo, which is from the 1997 budget document under

7

financial procedures/ under Section 16/ toward the

8

end of that first big paragraph and about two-thirds

9

down.

The ordinance states that the fund from which

10

transfers or loans are made shall be reimbursed by

11

the Director of Finance from the proceeds of the

12

sale of general obligation bonds or notes upon the

13

eventual issuance and sale of such bonds or notes.

14

Within 30 days after each transfer or loan/ the

15

Director of Finance shall report to the Council on,

16

one/ the amount of transfer or loan requirement/

17

two, the reason or justification for the transfer or

18

loan/ three/ the source of funding to reimburse or

19

repair the transfer or loan, and four, the time

20

schedule proposed for reimbursement or repayment of

21

the transfer or loan.

22

reimbursed or repaid within one year after it is

23

made subject to waiver by Council resolution.

24
25

The transfer or loan shall be

Can you inform the Committee at this time, as
far as what the ordinance of the Fiscal Year 1997
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budget, whether or not these conditions have been

2

met and Council did provide a waiver regarding this

3

particular advancement, General Fund advancement?

4

MR. LO:

Mr. Chair, there are several sources of funding

5

for the construction, again, most importantly a

6

First Hawaiian Bank loan, which was repaid that was

7

originated in June of 1997, and the General Fund

8

loan, which we on our books have as outstanding.

9

I guess based on that, the full amount of the

10

General Fund loan has not been repaid since the

11

origination date of July 17th, 1996.

12

CHAIR HOKAMA:

Would you be aware of what you have in our

13

records or Mr. -- MECC's records, whether or not a

14

waiver request was presented to Council for

15

consideration?

16
17
18

MR. LO:

So

I'm not aware of any -- we have a request made to

Councilor any resolution.
CHAIR HOKAMA:

Okay.

Now, we did hand out for the

19

Committee's information a January 30th, 1998

20

guarantee agreement, which in my review of this now

21

throws a new loop in this request to write off the

22

462,000 because now this precedes the original loan

23

agreement of December '98 whereby the

24

Administration -- then Administration agreed to fund

25

any short falls.

Is that an accurate way of stating

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

47

BF 9/17/02

1

2

it, Mr. Lo?
MR. LO:

Mr. Chair, this guarantee agreement it, as I

3

interpret this agreement, provides for two basic

4

things.

5

the County of Maui, was guaranteeing to Hawaii

6

Affordable Housing Fund

7

second.

8

purchaser of the tax credits.

9

some of you may know them as the Hawaii Community

Number one is that the guarantor, which is

if I can digress for one

Hawaii Affordable Housing Fund was the
This is actually

10

Reinvestment Corporation, which is a consortium of

11

banks.

12

buy tax credits.

They have various funds underneath them that

In any event, it looks -- appears that this

13

14

fund asks the County of Maui to guarantee that,

15

number one, it would make sure that there's

16

satisfactory funds complete the project per specs

17

plans and specs, and also that during the IS-year

18

period of the tax credit life that if there's any

19

ever any operating deficit, the County of Maui would

20

fund those amounts.

21

this document.

22

CHAIR HOKAMA:

Okay.

That's my interpretation of

Now, this would be for Ms. Fujita

23

Villarosa.

Can -- is it possible for any

24

Administration to commit County finances in an

25

unknown amount without Council's being -- without

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

48

BF 9/17/02

1

Council -- Council being informed and authorizing

2

the commitment of public money?

3

MS. FUJITA VILLAROSA:

Normally whenever we have

4

multi-year agreements we usually insert language in

5

there stating that -- basically that the agreement

6

is conditioned on approval of funding by the Maui

7

County Council.

8

agreements that commit the County for future

9

funding

10

CHAIR HOKAMA:

11

So normally we don't enter into

unknown future funding.
Okay.

Have you had a chance to review this

guarantee agreement, Ms. Fujita Villarosa?

12

MS. FUJITA VILLAROSA:

13

CHAIR HOKAMA:

Yes.

Wouldn't this be in a way -- and again, I

14

don't know if this will hold up in court, but the

15

way, you know, it shows all the parties have, I

16

would assume, freely and knowingly agreed to the

17

conditions of the agreement as stated in this

18

document, would this be considered something that

19

the County would be required or the Council would be

20

required to fund, which it had no previous -- as I

21

can find in our files, that the Council had

22

knowledge of?

23

MS. FUJITA VILLAROSA:

I think that's something that our

24

office would have to -- you're basically asking if

25

whether or not this legal -- this document is
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legally enforceable, if I understand what youlre

2

saying, and I --

3

CHAIR HOKAMA:

And I know lim asking for a very quick

4

verbal response without having time to -- possibly

5

you need to review certain other documentation and

6

laws.

7

and if youlre not comfortable giving a response, the

8

Chair would definitely understand your position.

9

So, again, I would -- I just appreciate

MS. FUJITA VILLAROSA:

Yeah, this is something that our

10

office would have to take a look at before I

11

could -- lid have to give you a response in writing.

12

CHAIR HOKAMA:

Mr. Lo, would you be able to share with the

13

Committee, since 11m now looking -- I know what the

14

low side is that welre looking at, that 462, which

15

is just the difference, but since we have a

16

guarantee document thatls been executed, what would

17

be the high side that the Council would be required

18

to consider to make good on this agreement,

19

providing that the cash flows stay the same, certain

20

factors remain constant?

21

difficult question, but potentially with the

22

interest and the term of the program, and I think it

23

goes to 2035 or the initial 15-year period, either

24

one, what would be the potential outlay of peoplels

25

money that a Council -- I donlt think it would be

And again, it is a
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this one -- but a Council be required to consider if

2

we are to fulfill this agreement as a guarantor?

3

MR. LO:

Mr. Chair, I need to make a few assumptions on
I'm assuming that the 462,000 is just what it

4

this.

5

is and remains at 462,000 and is written off, since

6

they are not legally obligated to repay that

7

462,000, but the guarantee -- I guess, I mean, if

8

I'm understanding the correction -- the question

9

correctly would ensure that there's adequate funds

10

to meet all obligations, which would include

11

repayment to the County of Maui.
If the cash flow remained the same and we

12
13

receive -- I did run a -- I did run a cash flow

14

assuming that we get repayment of $200,000 a year,

15

and again, our bond debt -- annual bond debt service

16

on this is closer to 469, 470,000 in any given year,

17

and I ran a cash flow on this and assumed that any

18

accrued interest

19

accrue at 5 percent per annum and to see when they

20

could repay this -- and again, this is just my cash

21

flow.

22

CHAIR HOKAMA:

23

MR. LO:

24

CHAIR HOKAMA:

25

or interest would continue to

In 2035, if this continued to accrue
Give us a range.

-- it would be -Can you give us a range?

I know it's

difficult.
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MR. LO:

It would be approximately $11 million in 2035 if

2

the amounts continue to accrue interest on the short

3

falls.

4

CHAIR HOKAMA:

The County of Maui would have to ante up

5

$11 million approximately of General Fund money to

6

make good on this?

7

MR. LO:

I guess it's a -- it's making the assumption that

8

we don't repay until the end, because of the cash

9

flow.

I have some -- I have a period of one, two

10

maybe about six years that they make some repayment

11

on that, and it assumes interest continues to accrue

12

throughout the life and it's annually compounded.

13

So, I mean, it's very general assumptions.

14

if I may, Mr. Chair, one of the things I've been

15

pondering on this is -- again, because they are not

16

in default on this.

17

CHAIR HOKAMA:

18

MR. LO:

I think,

That's correct.

But one way is to reduce that amount.

I mean,

19

amounts tend to grow, if you look at them in our

20

future value standpoint.

21

obviously, if we were to fund it in the present,

22

present tense.

23

to give them adequate monies in a sinking fund

24

today, we would probably be -- need to give them

25

additional 2 to $4 million so they would not have to

It's a smaller amount,

It's my guesstimate that if we were
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1

worry about this, and I know Mr. Nishiki brought up

2

a good point, is what I need to figure out is that

3

exact amount and try to come into some agreement

4

with the

5

it would be -- I would say the conservative approach

6

would be to grant them the money through a grant

7

loan so that we acknowledge that we've given them

8

the money.

9

back, but if they don't -- can't repay it, then, you

10

CHAIR HOKAMA:

12

MR. LO:

14
15

If we receive it back, we receive it

know, there's

11

13

with the entity to repay that, although

Find a way to stop the interest.

Right, correct.

And, you know, I mean it's

not -- the legal obligation is a little bit lesser.
CHAIR HOKAMA:

Okay.

Mr. Lo, I know you're a financial

and banking person, so --

16

COUNCILMEMBER ARAKAWA:

17

CHAIR HOKAMA:

Mr. Chairman.

Hold on one second, please, Mr. Arakawa.

18

So the Committee can understand, what is a sinking

19

fund?

20

MR. LO:

Oh, basically putting -- instead of having this

21

thing accrue interest, what it would take -- what

22

kind of money they would need to have, and if they

23

could invest it at a certain rate today, let's say 3

24

percent or 5 percent, that they could basically

25

cover their cash flow.

So it would be sort of put
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in an account for them to use to supplement their

2

cash flows and we would never

3

come back -- I guess in theory never come back to

4

the County for any additional monies.

5

CHAIR HOKAMA:

6

COUNCILMEMBER ARAKAWA:

7

CHAIR HOKAMA:

8

COUNCILMEMBER ARAKAWA:

9

CHAIR HOKAMA:

10

they would never

Okay, thank you.
Mr. Chairman.

Yes, Mr. Arakawa.
Just clarification.

Proceed.

COUNCILMEMBER ARAKAWA:

Page 25 B 2, Mr. Lo keeps talking

11

about interest.

12

paragraph, and I'll quote the last part of it,

13

"Guarantor to the partnership under Section 2 of

14

this guarantee agreement shall be treated as a

15

non-interest bearing loan repayable from cash flow

16

or the partnership."

17

then all of this interest that we're talking about,

18

am I mistaken, that this is interest bearing?

19

MR. LO:

20

CHAIR HOKAMA:

21

MR. LO:

Doesn't page 25 B 2, that

If it's non-interest bearing,

That's a good point.
Mr. Lo.

I'm sorry, Mr. Chair.

Actually that's a good

22

point as I look at that.

This is kind of a weird

23

situation.

24

but as a matter of fact, there's another agreement,

25

you know, the loan repayment agreement, which

This guarantee agreement says one thing,
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1

guarantees that we'll -- they'll never actually get

2

into this guarantee part because the most that we

3

can ever collect from them is 90 percent of their

4

available cash flow, but you are correct.

5

wanted to make a zero percent -- accrue it at zero

6

percent, we could certainly do that.

7

COUNCILMEMBER ARAKAWA:

If we

Again, I'm just reading what you

8

just gave me, and I'm trying to follow your logic in

9

what you're discussing with the Chairman, and when I

10

see that there is the non-interest bearing, I don't

11

believe you can charge an interest or calculate an

12

interest when it specifically states non-interest

13

bearing.

14

CHAIR HOKAMA:

And, Mr. Arakawa, you have a good point,

15

but if you notice, the loan repayment agreement came

16

after this January document, approximately one year

17

later, so someone could argue that now this is the

18

new agreement of conditions of how to treat this

19

money.

20

MR. LO:

Mr. Cha i r .

21

CHAIR HOKAMA:

22

MR. LO:

Mr. Lo.

Maybe I could add one other point of

23

clarification.

The reason I came up with this

24

figure of approximately 2 to $4 million is -- just

25

from a conceptual standpoint is we are paying 6.57
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1

percent interest on this reimbursable bond until

2

2013.

3

get all our money back would be approximately $5.4

4

million.

5

wouldn't be charging them interest going forward, I

6

mean, if we ever got into this guarantee

7

arrangement.

So I assume that at that end of the period to

So if we gave them that money, then I

8

Now, the loan repayment agreement doesn't

9

really supersede this, but it doesn't -- I don't

10

think that the guarantee will ever become in effect

11

because it is a separate agreement.

12

never -- we basically guaranteed them twice.

13

we're saying you don't have to pay all your cash.

14

They'll always have cash flow.

15

if there isn't cash flow, which, I mean, it's kind

16

of a strange thing to say, then the guarantee kicks

17

in, but the thing is we're not asking them to pay --

18

they'll never pay more than 90 percent of their cash

19

flow to us.

20

COUNCILMEMBER ARAKAWA:

We will
One is

The second thing is

Just let me understand one thing,

21

and I'm just -- because it's what you're talking

22

about.

23

notarized and signed that we can take as an

24

agreement?

25

information for us to look at and this is what I'm

Is this agreement an agreement that was duly

I mean you're passing out this
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1

reading from, and at the same time you're saying,

2

well, it doesn't mean anything.

3

a contract or we don't have a contract.

4

guarantee agreement

5

CHAIR HOKAMA:

6

COUNCILMEMBER ARAKAWA:

7

CHAIR HOKAMA:

Now, either we have
This

And you're correct, Mr. Arakawa.
-- does it mean something or not?

And that's why we're asking Corporation

8

Counsel to please help us know which documents have

9

standing and which documents may not have standing

10

so we can all work -- and again, the guarantee

11

agreement was provided to us with -- from

12

Mr. Ridings, who has been very cooperative, so at

13

this time I thank him for that cooperation because

14

we have nowhere in our files this agreement.

15

COUNCILMEMBER ARAKAWA:

Okay.

Well, I'm seeing this was

16

approved for form and legality by our Corporation

17

Counsel, and I also see a signature of the Mayor, so

18

with all the signatures that are on this agreement,

19

I would -- and again, you know, that -- you passed

20

this out for us to look at.

21

agreement whereby it's not a recorded agreement or

22

for some legal reason it's not a real agreement, we

23

can throw it aside and not look at it, but since you

24

passed it out and asked us to read it, I'm looking

25

at this as --

If it's not a real
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1

CHAIR HOKAMA:

And again

2

COUNCILMEMBER ARAKAWA:

3

CHAIR HOKAMA:

-- documentation.

-- Mr. Ridings provided this to bring

4

forward because he thought this may be helpful in

5

how we review this request or this intent to write

6

off $462,000, Mr. Arakawa.

7

COUNCILMEMBER ARAKAWA:

Again, all I'm interested in at

8

this point, just because I'm trying to follow what's

9

happening with the documentation we've been asked to

10

read, is to understand what is real and what is not

11

real.

12

side as not applicable and we go through the other

13

stuff and try to find out what's real, but this is

14

the only thing that I have at this point that really

15

covers those details.

16

If it's not applicable, then we put it on the

CHAIR HOKAMA:

Hopefully this will help each member,

17

including myself, to get some sense of sequence of

18

how this thing progressed through a time period,

19

Mr. Arakawa, and if it doesn't help you, you know,

20

so be it.

21

has been provided to us that Finance was able to

22

provide as well as through Mr. Ridings' good

23

cooperation that he feels may help us in making a

24

determination regarding how we're going to deal with

25

this future,

But againr I am sharing information that

I guess, request for an appropriation
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1

to deal with this -- with this project and how we

2

can --

3

COUNCILMEMBER ARAKAWA:

4

CHAIR HOKAMA:

5

COUNCILMEMBER ARAKAWA:

Again, Mr. Chairman.

-- do it the right way.
All I'm doing is I'm sitting back.

6

I'll listen to what's going on.

I'm just trying to

7

clarify with the information that I have in front of

8

me based on what I'm looking at.

9

information that disqualifies part of the

If there's more

10

information that I'm looking at, then so be it.

11

just -- as you're going along asking the questions,

12

I was just trying to clarify because of the

13

documentation I'm looking at, trying to understand

14

what was being said.

15

CHAIR HOKAMA:

I'm

Because, again, yeah, Mr. Arakawa, and I

16

just share with you what I have received, because I

17

was not even aware of this January document.

18

just assumed this December document, and so I'm

19

trying to understand what was the sequence and how

20

much or how little did we know from the start or

21

midway through this project's implementation that

22

there was never ever going to be sufficient funds to

23

cover the repayment.

24
25

COUNCILMEMBER ARAKAWA:

Yeah, because I believe that's

critical.
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CHAIR HOKAMA:

Because I believe you had some concerns,

2

Mr. Nishiki raised concerns, and again, we're just

3

finding ways to do things better, and if we need to

4

revise County laws, then that's what we may be

5

proposing, but I would hope we would not continue to

6

find us in situations like this.

7

do things a lot better, and again, make the taxpayer

8

know that when we do projects, what we talk about as

9

the project cost is the project cost, not later find

I

believe we can

10

that we need to ante up 1 million, 10 million, $11

11

million more to make up something that Council was

12

not made aware of and now we're asking the taxpayer

13

you have -- we are guaranteed to now make a payment

14

or an appropriation.

15

because I share that same concern, Mr. Arakawa.

16

you have a question for Mr. Lo?

17

COUNCILMEMBER ARAKAWA:

So I appreciate your concern,
Do

I've got a lot of questions for

18

Mr. Lo, but I

19

explaining that and I'm reading something exactly

20

contrary, I just needed that clarification.

21

in --

22

CHAIR HOKAMA:

23

a

24

MR. LO:

25

--

because you were -- because he was

Excuse me.

I'm sorry.

Now,

Mr. Lo, you had

Councilmember Arakawa, I apologize if it's

somewhat confusing.

I guess I didn't mean to imply
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1

that the guarantee agreement was not good.

2

was stating was that you are correct! the guarantee

3

says that if we exercise on the guarantee, it will

4

be no interest.

5

ever exercise against the guarantee, because there's

6

another agreement, this loan repayment agreement!

7

which states that we'll only collect 90 percent of

8

what cash they have on hand.

9

it's kind of a subset of things happening.

10

I

COUNCILMEMBER ARAKAWA:

What I

do not believe that they will

I

mean, you know, so

Right, but in totality when you're

11

looking at the two agreements and we're collecting

12

90 percent of their cumulative flow -- cash flow and

13

you're saying that we're collecting something like

14

$200,000 rather than 460! because of the way the

15

agreement was set up initially we were taking other

16

monies but now we're looking at just their cash

17

flow, you're also saying that that's going to be

18

accumulating a larger and larger balloon debt at the

19

end that will end up in a huge deficit at the end of

20

the time period for this loan because it's not

21

repaying even the amount that would be necessary to

22

just cover the interest.

23

understanding you're saying.

24
25

MR. LO:

Correct.

I

mean that's what I'm

To some extent I think you're right on

on that! is that my assumption is that! you know!
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1

that deficit that continues to accumulate, my

2

feeling is that they should at least

3

agreement says at rates and terms to be agreed upon,

4

you know, I have not agreed upon anything with the

5

borrower yet, but you would think they should at

6

least pay the interest on the bond back to us, since

7

we're paying that already anyway.

8

cash.

although the

It's not our

It's actually borrowed money.
So I assume that through the period of the

9

10

bond it would be worth approximately 5.4 million

11

based on certain assumptions I've made to 2013, and

12

then I looked at the cash flows, you're correct, at

13

2013 it would be worth 5.4 million.

14

to accrue it at 5 percent thereafter to 2035, yes,

15

it would grow to much larger sums, which is a little

16

bit misleading because if you -- it depends on what

17

assumptions you make, and if you took the present

18

value of it, as is was my point, was that we could

19

probably

20

now to make this financial scheme proper, I'm going

21

to guess it would be probably about 2 to $4 million.

22

If we continue

if some money were appropriated to them

COUNCILMEMBER ARAKAWA:

And again, I'm losing it there

23

because what I am understanding is the County has

24

a -- has floated the bond.

25

MR . LO:

Ye s .
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COUNCILMEMBER ARAKAWA:

And the County paying the debt on

that bond, which is being supplemented by --

3

MR. LO:

No.

4

COUNCILMEMBER ARAKAWA:

-- 200-and-something thousand

5

dollars is being paid in, that's supplementing what

6

the total debt is, which means the County at this

7

point, if you're looking at the total debt

8

repayment, we're at a deficit.

9

paying out more than we're receiving, to the tune

We're actually

10

of -- if it was 462, then we're probably around 50

11

percent deficit.

12

Every year we'll be paying that for the balance of

13

the loan, unless we just pay it off.

14

give this group another $2 million to give us -- to

15

return to us over time, I think we would be better

16

off to just settle the debt.

17

MR. LO:

So the taxpayers are paying that.

Correct, you're right.

You know, to

And this is what I

18

struggle with.

I think you're right on on your

19

thoughts there.

20

is this was a taxable -- what they call a

21

reimbursable bond.

22

represented to the bond rating companies and the

23

bond holders that we have debt of approximately 4.2

24

million that will be repaid by some entity.

25

this year during our bond -- last year during our

Number one, just for clarification,

So that means that we have
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1

bond rating they noticed -- I had to disclose that

2

although they're not in default, they're not paying

3

the full amount.

4

reimbursable bond, but that's another matter.

So we're no longer calling it a

But you're correct that you could continue on

5

6

in subsidizing it, and it's just that is that a

7

proper way to appropriate for that, because every

8

year we appropriate debt service but we kind of lump

9

it in a category, and following your point is why

10

don't we just continue to pay the debt service on

11

it.

12

you could also pay it now.

13

loan repayment agreement and --

14

We certainly could do that, but as an alternate

COUNCILMEMBER ARAKAWA:

I mean, again, we have a

According to the loan repayment

15

agreement, they are satisfying the terms of the loan

16

agreement.

17

MR. LO:

Right, right.

18

COUNCILMEMBER ARAKAWA:

What I understand you're trying to

19

do, and correct me if I'm wrong, is you're trying to

20

clean up the bookkeeping so it doesn't look like

21

we're subsidizing a debt.

22

were --

23

MR. LO:

24

COUNCILMEMBER ARAKAWA:

25

It looks like if we

Correct.
-- to float them the additional

amount of bond money, then they would be paying the
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1

debt so when we're coming to look at the people that

2

are doing the bond rating we can say, yes, we're

3

receiving this full amount, therefore, we don't have

4

a deficit here.

5

MR. LO:

Right.

6

COUNCILMEMBER ARAKAWA:

7

MR. LO:

Is that what you're trying to do?

Yes, I think that that's the intent, and --

8

because otherwise -- I guess the struggle that I

9

have is if we continue to pay the debt service on it

10

for let's say the next ten years, do we have the

11

authority to do that knowing -- because we're

12

appropriating money in a future period.

13

have an issue with that.

14

proper way to do it.

15

that that is -- my intent, I guess as stated, was to

16

clean it up.

17

much more conservative approach.

18

that necessarily it's the proper -- I mean it is the

19

only way to do it.

20

way is to perhaps have further discussions with

21

Corporation Counsel and just continue to pay the

22

debt service and alter this loan repayment

23

agreement.

24

COUNCILMEMBER ARAKAWA:

25

So I don't

I mean maybe that is a

I think you're correct there,

It will be much easier for me and a
That doesn't mean

I agree with you that the other

The discussion that we're having

today, if I'm following this whole process, is what
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1

the best technique is to be able to take care of

2

this problem.

3

correct me if I'm wrong, originally there was an

4

authorization to float a bond covering the entire

5

amount of the project.

6

floated an amount that was not sufficient.

7

we floated an amount that was not sufficient, we

8

created this hole in our schedule that we're trying

9

now to cover and trying to make it whole, but the

You have a situation, and, again,

When we floated the bond, we
Because

10

process that we go through doesn't allow it in a

11

comfortable fashion,

12

how we're going to do it.

13

exercise is?

14

MR. LO:

so we're trying to figure out
Is that what the whole

Correct, although I would like to make one

15

addition to that.

16

mean it's the same concept, which is there's two

17

separate issues.

18

the fact -- and perhaps maybe it might be premature

19

to be bringing this up, but there is also another

20

problem, is that they are not repaying -- I am

21

struggling with the fact that they also are paying

22

what they're supposed to pay back by a lesser

23

amount.

24
25

That's the first part of it.

There's the 462,000.

I

There's also

So there's two issues, both -- you are right.
I want to come to some resolution on how to deal
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1

with this because we need to -- you know, once you

2

have knowledge, we should deal with it from a

3

financial perspective, but you are correct that the

4

premises for these two issues, one is the 462,000

5

shortfall and the second one, which is the fact that

6

there's this shortfall that's going to accumulate

7

every year on the debt service, is that I need to

8

figure out ways to properly deal with it that is

9

also -- I would like Council to -- frankly I would

10

like Council to be part of that decision-making

11

process, because it is a little bit too awesome a

12

responsibility for anyone person, I believe, in

13

this County to be making those decisions.

14

COUNCILMEMBER ARAKAWA:

Just a closing before I pass on,

15

you know, Councilmember Nishiki made a point earlier

16

that I believe is very valid.

17

just give grants and when we1re doing services and

18

people are -- and contributing to the services we

19

want, we grant funding.

20

tried to work out a scheme whereby we would actually

21

get repayment.

22

actually wanted to go out there and not get a

23

straight grant but try and help with the repayment

24

of it, and what they are doing is way over and above

25

what normally happens.

In a lot of areas we

In this particular case we

This group is one of the few that
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If that is the case, then perhaps we should

1
2

follow Councilmember Nishiki's suggestion, do a

3

grant, fix it, so that we cover whatever deficit is

4

going to be accrued and at the same time fix this

5

little patch of $460,000 that through some paperwork

6

miscue was not put in as a -- in the original amount

7

that should have been, that deficit.

8

perfectly willing to go along with trying to fix

9

that by putting additional funding there, because it

But I would be

10

could have been rectified at the very beginning and

11

because this whole project could have been done by a

12

grant rather than trying to get money back.

13

So if we had done this whole thing by a grant

14

originally, this organization would not be paying us

15

a penny back, and what they're trying to do is

16

they're trying to make payments over time to try to

17

give the County back as much as possible.

18

anything that they give back is a positive over what

19

most organizations do, so I can see supporting this

20

in that level, and I hope that's what I'm

21

interpreting the intent of what you're trying to do.

22

MR. LO:

23

COUNCILMEMBER ARAKAWA:

24

25

Right, correct.
And I'm trying to portray where my

position is on this.
MR. LO:

So

So thank you, Mr. Chairman.

Mr. Chair.
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1

CHAIR HOKAMA:

2

MR. LO:

Yes, Mr. Lo.

If I may, I think you've actually provided one

3

other possibility, I guess, and I'm not sure that

4

legally we could do it.

5

percent, is that we were doing a transitional

6

housing project, which I believe, just as a general

7

matter, is that you need to look at possibly

8

subsidizing any affordable type project, because

9

it's affordable.

I agree with you 100

So the fact that they're willing

10

to repay is how do you approach that and we really

11

want to clean that up.
So the intent is not to say that, you know,

12
13

nobody's not willing to repay it.

14

guess my question to

15

do it

16

I guess one way is -- I think what -- if I was

17

hearing is that perhaps turning this loan repayment

18

into a grant loan.

19

sure that they're prepared to answer at this point

20

in time, but Corporation Counsel would be -- would

21

we be able to go back to the 1997 ordinance and

22

change a bond fund ordinance which just says Waiale

23

affordable housing project to a grant loan

24

affordable housing project, is one way.

25

I

think -- I

there's possibly two ways to

is how do you properly authorize this?

I guess what I would -- I'm not

Another way perhaps is to actually go in a
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1

new budget amendment and have to recognize some

2

revenues, some way to subsidize it properly going

3

forward.

4

appropriate that we discuss this now so that when we

5

move into the budget session, I can make the

6

appropriate adjustments.

7

frankly,

8

this, that I'm making the proper agreements that

9

everybody can live with moving forward on this.

And again, I think it's probably

And I really wanted,

the Council to be standing by my side on

10

Because, I mean, it's -- I think there's a lot of

11

things that we need to -- we need to recognize what

12

is is, as opposed to, you know, assuming that -- you

13

know, the way it's written now, I think we have some

14

issues that we would have to deal with.

15

with you.

16

your tact on that.

17

I agree

I guess the bottom line is I agree with

COUNCILMEMBER ARAKAWA:

Because the reality, Mr. Chairman,

18

is, as I'm reading this document, if the affordable

19

housing project were to get down to the point where

20

they're only collecting a dollar, they would only

21

give us 90 percent of that dollar.

22

MR. LO:

Right.

23

COUNCILMEMBER ARAKAWA:

So no matter what their situation

24

is financially, it could get down to the point where

25

we actually get virtually nothing.
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1

they are giving us by the way this agreement is

2

written, you know, is good faith effort to try and

3

help us pay the loan.

4

better they do with the project, the better they've

5

been trying to repay that.

6

anticipated, in the way this agreement was written,

7

that this situation would occur about the time it's

8

occurring, because you ran out of the original

9

Federal funding, and that was anticipated that was

10

And the more that they -- the

I think it was

going to happen, and this is a secondary part of it.
But it still leaves us in a situation where

11
12

we have to deal with a deficit amount.

13

that deficit amount is will always -- they'll always

14

be able to repay it until they get down to virtually

15

no money and be in full compliance.

16

Council have to deal with it from a budgeting

17

standpoint and looking at this as if we were getting

18

no money back we'd have to fund the whole thing.

19

trying to look at a way to adjust it within our

20

budget I think is real, and assuming that they're

21

giving us the best and most good faith effort, and

22

everything that you said to this point indicates

23

that they have not tried to cheat on this at all,

24

they're in full compliance.

25

times.

So we as a

You've said that many
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We just have to deal with it, and looking at

1

2

this as a grant and trying to figure it out in the

3

next budget session or this -- if there are extra

4

funds in this budget session how we're going to deal

5

with it, that's just the reality of it.

6

really have a choice.

7

deficit that was in the original loan, the bond

8

float.

9

probably should not have been there, but at the same

10

We don't

We have to deal with the

That 460,000 I think was an oversight that

time it's a reality we have to deal with.
And again, if we were doing this, most other

11

12

projects we wouldn't be looking at the repayment

13

portion at all.

14

grant.

15

that from a real standpoint if we had to pay for the

16

whole thing, we would have had to disregard how

17

we're going to deal with this particular project as

18

is right now.

19

CHAIR HOKAMA:

It would have just been a straight

So I'm willing to start looking at the fact

Thank you, Mr. Chair.

Okay.

Thank you, and again, it's always

20

easy being the Monday morning quarterback.

21

Mr. Carroll, any questions for Mr. Lo?

22

Ms. Johnson.

23

COUNCILMEMBER JOHNSON:

Mr. Kane?

Wesley, if we were to put this in

24

the form of just, say, grant and not try and collect

25

it and then during this next budget cycle try to
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actually deal with retiring, you know, this debt

2

load with earmarking funds so that we don't incur,

3

you know, any more interest on this, just pay it

4

down, how would that work or would it not work?

5

CHAIR HOKAMA:

6

MR. LO:

Mr. Lo.

Mr. Chair, I think one possibility -- and again,

7

I'm shooting from the hip here -- is I would imagine

8

that we could probably go for a multi-year

9

appropriation to cover the debt service and we'd ask

10

for the Council's approval to acknowledge that

11

amount.

12

taxpayers' money, so we would -- I would encourage

13

the Council that we -- you know, we do speak to it

14

very specifically.

15

And again, this would ultimately be

Another way is, again, you set aside a

16

certain amount of money and you're just saying,

17

okay, this is for debt service.

18

some kind of financial transaction where they can

19

draw on that money to pay it, then it's just your

20

present dollars and it's within the authority of the

21

Council.

22

not that, you know, we don't want to necessarily

23

subsidize affordable housing.

24

authority to do this has been -- you know, we need

25

to make sure that the proper authority is given

We'll figure out

I think that issue that we have at hand is

It's that the
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first to these various transactions.
But I think there's certainly ways that we

2
3

can approach it.

4

be recognized and appropriated for this behalf, so

5

it will be reflected in the budget and it will,

6

again, ultimately be, you know, part of the funnel,

7

you know, we start a part of the appropriations

8

going forward.

9

COUNCILMEMBER JOHNSON:

It will end up causing revenues to

And the only reason I ask that,

10

Mr. Lo, is because of the fact that if we're running

11

a deficit because of just how their cash flow

12

situation is structured and if we know that that is

13

interest that's being incurred on that bond or that

14

debt that we actually owe, I would like to try to

15

limit that in whatever manner we can so that at

16

least the debt service that we're carrying is on a

17

more equitable plane with the amount that they are

18

actually able to repay.
Now, if you're saying one is tied in with the

19
20

other and that we can't get there from here, you

21

know, that's another matter, but I just want to try

22

to control any expenditure that we would have every

23

year where we're going to be always operating at a

24

deficit on that particular portion of this debt

25

load.

So I just want to keep that to a minimum or
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1

eliminate it altogether and then somehow grant over

2

the 400-some thousand dollars so that that also, I

3

believe, in their financial picture may help them

4

with other things that they plan on doing, if it's

5

not this Damocles hanging over their head

6

financially.

7

all I believe want to serve the homeless population

8

and we want to serve those in the community that are

9

less fortunate.

I mean, which is ultimately we -- we

So I believe they want to do it and

10

we want to do it and it's a question of to what

11

extent we're going to partner in that.

12

MR. LO:

Right.

I think one way is, again, you

13

appropriate a mUlti-year appropriation of

14

approximately $270,000 a year for the next 13 years

15

so each year it hits on your revenues as an

16

appropriation, or you would probably choose some

17

figure like 2 or $3 million and set it aside, but we

18

certainly can do that.

19

And I guess based on the information --

20

again, this came up just to notify you of this

21

amount because, again, I don't relish the role of

22

writing off 462,000 by the myself, but we certainly

23

can move forward on the budget to come up with

24

various proposals.

25

opportunity to have some discussion about this and

I'm glad we've at least had the
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we can -- I can work on some financial --

2

COUNCILMEMBER JOHNSON:

3

MR. LO:

4

COUNCILMEMBER JOHNSON:

Scenarios.

-- scenarios I guess is a good -And I had one final question,

5

Mr. Chair, and it's just on the interoffice

6

correspondence, April 29th, 2002, page 2, down in

7

the -- I guess it would be the last section, where

8

the paragraph -- it says -- there's an amount shown.

9

The auditor observed the County reflected an account

10

receivable balance of 426,000, and then it refers

11

again to the 426,000.

12

462,OOO?

13

MR. LO:

I

apologize.

So how did 426,000 become

We actually caught this as a typo

14

earlier and

15

462,000.

16

We had caught that in the -- in reading that and I

17

just --

18

the page in the correspondence, so

19

I

never replaced the page.

It is

I apologize, and I will replace that page.

I

have it in my file.

COUNCILMEMBER JOHNSON:

Okay.

I

just didn't replace
I

apologize.

That was my only question,

20

because, you know, I just thought the same thing,

21

that the numbers had been transposed, but I wanted

22

to make sure what the real number was that we were

23

dealing with.

24

CHAIR HOKAMA:

25

COUNCILMEMBER MOLINA:

Thank you.

Thank you.

Mr. Molina?

No questions.
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1

CHAIR HOKAMA:

Mr. Nishiki?

2

COUNCILMEMBER NISHIKI:

3

CHAIR HOKAMA:

4

COUNCILMEMBER TAVARES:

5

COUNCILMEMBER KANE:

6

CHAI R HOKAMA:

7

COUNCILMEMBER KANE:

8

Mr. Lo.

9

standard type of agreement that is done for any

No.

Ms. Tavares?
No.

Mr. Chair.

Mr. Kane.
I just have a general question to

This guarantee assessment, is this a

10

particular reason?

11

understand why would this type of agreement be

12

initiated?

13

MR. LO:

Can you help -- help me

Mr. Chair, Councilman Kane, I can only speak from

14

my past experience in the financial industry and

15

having also worked with Mr. Tarleton's group.

16

agreement would be required typically when the

17

lender, or in this case the holders of the tax

18

credits, were worried about the cash flow of the

19

project.

20

simpler terms.

21

inferences made on this example, but if Dain Kane

22

went to buy a used car and it looked like he made

23

$500 a month and the payment was $600 a month,

24

somebody would ask for a guarantee, probably, to

25

make that loan.

This

In other words -- why don't I put it in
If you were in a -- you know, no

I suspect that there was some
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concerns about the cash flow on this project,

2

otherwise this wouldn't be required, because usually

3

tax credits are pretty much non-recourse deals.

4

mean -- and non-recourse being that they look

5

straight to the cash flow of the project.

6

suspect that that's the reason for the guarantee.

7

COUNCILMEMBER KANE:

So I

So -- and I like when you use car

8

terminology, because this is a recourse deal

9

basically.

10
11
12

MR. LO:

I

In a strange way it's not recourse to the

borrowers.

Recourse to the County of Maui.

COUNCILMEMBER KANE:

That's what I mean, but there's

13

recourse on this.

14

it's just the obligation of the person who's paying

15

the note.

16

MR. LO:

17

COUNCILMEMBER KANE:

18

It's not a non-recourse where

Right, right.
They're ultimately responsible, in

this case this is

19

MR. LO:

The County of Maui.

20

COUNCILMEMBER KANE:

21

MR. LO:

22

COUNCILMEMBER KANE:

Yeah.

As far as I understand the document.
And that's what I thought it was.

23

let me ask you this now, Mr. Chairman, so this

24

financial procedures page that was passed out, I

25

think you noted that the original loan date was
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1996, July 17,

2

original loan amount was accounted or encumbered; am

3

I correct in saying that?

4

MR. LO:

'96, so the money was loaned, the

Yes, the original General Fund advance -- we

5

start from the first General Fund advance under a

6

certain project -- was done on July 17, 1996.

7

COUNCILMEMBER KANE:

And what's the significance of that

8

time and date of that advance with respect to this

9

recourse agreement?

Is there any -- what's the

10

connection?

11

going to get into this, and then when was the

12

bond -- the bond was executed, which was less than

13

the original advance, I guess.

14
15
16
17
18

MR. LO:

Yes.

It's like we forwarded the money, we're

The bond was actually

the closing date

of the bond was on May 6th, 1998.
COUNCILMEMBER KANE:
that.
MR. LO:

And this agreement was done prior to

This was done in January.

Yes, it looks like -- I mean just from knowing

19

these types of transactions, it looks like the

20

project was getting close to completion and they

21

were trying to get all their sources of funding tied

22

together.

23

then in -- later in that year they floated the bond

24

for looks like pretty much the balance.

25

like there was just some additional HOME funds given

So they went first to the tax credits and
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in June of that year.

2

COUNCILMEMBER KANE:

3

CHAIR HOKAMA:

Thank you.

Thank you, Mr. Chairman.

Mr. Lo, so we all can understand Mr. Kane

4

and you used the term recourse.

5

what are we saying?

6

COUNCILMEMBER KANE:

In layman's terms,

That the financial institution -- or

7

in this case the County of Maui is guaranteeing the

8

loan.

9
10

MR. LO:

Yeah.

COUNCILMEMBER KANE:

In other words, if there's a -- if it

11

ultimately ends up in default, the person who is

12

defaulting is not ultimately responsible for the

13

repayment.

14

MR. LO:

The County is in this case.

Or maybe another way to look at it is on a real

15

estate transaction there's -- they use this term

16

pretty frequently.

17

similar to a loan on the Kaanapali Golf Course where

18

the ERS can only go after the golf course and cannot

19

go after Amfac.

20

this case it appears that we -- this guarantee, it

21

basically says, yeah, you can go after MECC but if

22

they can't pay, the County of Maui will have to pay

23

it.

24

project itself or the cash flow of the generating

25

entity.

A non-recourse loan would be

That is a non-recourse loan.

So in

So there is somebody obligated beyond the
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1

COUNCILMEMBER KANE:

2

CHAIR HOKAMA:

3

COUNCILMEMBER KANE:

Mr. Chairman.

Yes, Mr. Kane.
And just -- I mean, from my

4

experience in the automobile industry and being in

5

the financial part of that industry for several

6

years, it's basically we know -- if I'm loaning

7

money to somebody and so my relationship with the

8

bank -- the car dealership and the bank -- in this

9

case the bank and County, we make a determination

10

and the original -- I guess the bond monies, they're

11

looking at this as a high risk and therefore they're

12

saying, you know what, you've got to recourse on

13

this.

14

up, because right now, the way it looks, they're not

15

going to be able to repay.

16

dealer, me as the finance manager, to make a

17

decision at that point, you know what, okay, we want

18

to sell this project or we want to sell this car and

19

we want to sell it enough to where we say we're

20

going to guarantee it.

21

You've got to -- you've got to back this loan

And so it's up to the

And a lot of times it's a calculated risk.

22

There's just a certain percentage of things in the

23

car industry that you know are going to go bad and

24

so you have to weigh that out in the scheme of

25

things and overall picture.

So the analogy would be
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in this case we knew going in -- the County knew

2

going in that this was not something that we're

3

going to get our money back, and yet, you know, for

4

whatever reasons

5

well intentions, as far as, you know, it's a housing

6

project, affordable housing and what not, we're

7

going to move forward.

8

doing, but keeping it in perspective that we knew

9

going in that we weren't going to get this money

10
11

and good

I'm sure good --

And that's what we ended up

back.
And I'm assuming that's why we have the

12

non-recourse, i.e., the guarantee agreement, and

13

then later on at the end of the term of that

14

Administration the loan repayment agreement, which

15

kind of broke down the repayment structure, which in

16

this case we're actually getting less, from my

17

understanding, with the two comments you made or the

18

two examples of September 2001 we've got 240,000 or

19

220,000 and then the year after that,

20

we just got 200 out of the 469 -- or, excuse me,

21

yeah, 469 that was owed.

22

it's coming now.

23

these repayments.

24

guaranteed -- we're guaranteeing the loan.

25

I understand now.

And so now here it is,

Now we know we're not going to get
So that's why we -- we're

Thank you.
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1

CHAIR HOKAMA:

So to bring it back to perspective, Mr. Lo,

2

the banks or the financial institutions that -- I

3

guess the word is purchased the tax credits wouldn't

4

have purchased it for this project if the County did

5

not guarantee the loan?

6

MR. LO:

7

CHAIR HOKAMA:

8

9

I'm not aware.
Because they knew that there was not --

there was insufficient cash flow.
MR. LO:

That certainly is a possibility.

However, I

10

wouldn't be able to answer that.

11

I've been involved in other tax credit deals -- put

12

it this way.

13

deals that there was no guarantees.

14

CHAIR HOKAMA:

I do not know

lIve been involved in other tax credit

Okay.

And again, we just have a few

15

members that have the advantage of institutional

16

knowledge and experience on this specific project.

17

My understanding is there was discussions before

18

authorization, and I donlt know if it was generated

19

from the magistrate, but my understanding is the

20

Committee of the Council did consider a grant or

21

funding a portion of this project as a grant.

22

that be correct, some of our more senior members?

23

COUNCILMEMBER ARAKAWA:

24

CHAIR HOKAMA:

25

COUNCILMEMBER ARAKAWA:

Mr. Chairman.

Mr. Arakawa.
If I remember, when we were
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discussing this project, you know, it was a novel

2

idea to try and get the agencies -- non-profit

3

agencies away from a straight grant.

4

we were pretty much doing straight grants.

5

somebody came to us and wanted to put up a building,

6

we would say, well, how much do you need?

7

a million dollars or $2 million, we would grant that

8

amount never expecting any money to come back.

Up until then
If

You need

In this particular project, they actually

9
10

were trying to make an attempt to try and pay back

11

some of that funding, and because this was an

12

affordable housing -- affordable rental project and

13

we were getting away from the affordable housing, we

14

were looking at trying to construct affordable

15

rental.

16

were spending a lot of money trying to subsidize and

17

most of the affordable housing projects we made

18

county was losing tremendous amounts of money.

19

we were trying to do is trying to go into affordable

20

rental and see how economical it would be.

21

Up to that point we were subsidizing or we

What

I believe that when this project was first

22

put up we had discussions about, you know, whether

23

it would -- where we would end up on the economic

24

structure, and the fact that they were trying to pay

25

was a positive.

We didn't know where it was going
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1

to end up, but it seemed like a good direction, the

2

first time somebody's actually offering to pay back

3

the County some funds.

4

So the attempt was to try and work with the

5

group to try and construct an agreement that would

6

be palatable.

7

County would just flat front the money and no

8

attempt to repay.

9

the money but with the contingency of trying to get

10

some money back, and the group, realizing that, you

11

know, it was new, we get some portion of it back,

12

realizing that we may not and we may have to deal

13

with it later on, but it was in lieu of just doing a

14

flat grant.

15

to the point that we actually have gotten some money

16

back, versus getting no money back from other

17

agencies.

18

In other words, prior to this, the

This way the County is fronting

And I believe it's been a big success

So the housing project is actually -- the

19

County has benefitted a great deal because we wanted

20

to do affordable rental.

21

rentals.

22

community.

23

money back from what would normally have been just a

24

flat grant program and we are recovering that and we

25

can look forward to future recoveries, even though

We do have affordable

We've taken care of that segment of our
At the same time we have gotten some
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it may not be a total amount.

2

a lot of it is just how we're going to structure it.

3

If you look at the way this was structured, even the

4

operation -- the operational expenses for a lot of

5

the projects, the County fronted the money for.

6

This one even says if you cannot operate this

7

project, you're going to run at a deficit for

8

operations, the County is agreeing for the first 15

9

years to go in and supplement.

10
11

CHAIR HOKAMA:

Okay.

That's why I'm saying

And that's -- and that's -- we've

hit the nail on the head, Mr. Arakawa.

12

COUNCILMEMBER ARAKAWA:

13

CHAIR HOKAMA:

Yeah.

While I would say that -- and the problem

14

with this is while no one is arguing the virtue of

15

the transitional housing program and the intent to

16

help those less fortunate,

17

the way I'm seeing this now after hearing this

18

discussion this morning and questions various

19

members have asked, is what was Council's

20

understanding in approving the bond and whether or

21

not the Administration proceeded in a manner that

22

followed the intent of what Council had intended.

23

I believe the concern,

And while I agree with the virtues of the

24

project, I would say how the funds -- and now that

25

we are aware of now that we have to ante up more
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money because, like you say, if it was a grant and

2

Council knew up front it was going to put up $5

3

million, $10 million and that's the request to get

4

this project implemented -- constructed and

5

implemented and running, that's one thing, but to

6

inform Council for one thing, ask for the money, and

7

then structure it in a way that youlre not

8

fulfilling Council

9

appropriation approval, that I believe is the

IS

understanding of its

10

problem or the concern, and that I think is

11

what's -- we as a Committee would want to recommend

12

to Council on how to avoid future situations like

13

this.

14

time that eventually X amount of dollars would have

15

to be asked in the future,

16

Council would have made regarding the decision of

17

the project.

18

Because, again, if that Council knew at that

COUNCILMEMBER ARAKAWA:

I don't know what that

And again, Chairman Hokama, what

19

Ilm saying is this the first time this type of a

20

repayment was looked at by the Council, and we were

21

looking at it as a positive, rather than just a flat

22

grant, trying to work this program and see how it

23

would come out.

24

were discussing it -- I believe we were aware that

25

there was a possibility that we might have to go out

So the Council at that time when we
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1

but it was better than just doing a flat grant with

2

no possibility of repayment or no expectation of

3

repayment.

4

This way we didn't know how it was going to

5

end up in totality, but if you were to look at the

6

entire project, if we were to just have funded it,

7

all of the monies that we've collected and all the

8

monies that we're going to be collecting in the

9

future voluntarily by this group, and I do mean

10

voluntarily, is a positive that the community did

11

not payout.
So in that sense we were trying to save the

12

13

community a lot of money by doing it this way and

14

trying to restructure something that was new at the

15

time.

16

the Council was not deceived.

17

of the fact that this was an innovative try to do

18

something that would be a little bit more cost

19

effective than a flat grant, which is just paying

20

for everything up front with taxpayer dollars.

21

even the repayment of loan, the bond float,

22

had floated a bond for this, it would all be 100

23

percent taxpayer dollars.

24

getting that extra money that these guys are paying

25

to at least subsidize that.

That's my -- that's how I remember it.

The Council was aware

524-2090

And

if we

In this case we are

It's not 100 percent
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subsidy.
CHAIR HOKAMA:

Well, nonetheless, the budget ordinance was

3

approved and signed off is very clear on that

4

Council needed to be informed and that if it was not

5

going to be done the way it was agreed upon a

6

resolution would have been proposed to ask for that

7

waiver, which, as we understand, was never

8

submitted.

9

trying to deal with this situation.

So here we are now many years later

10

COUNCILMEMBER TAVARES:

11

CHAIR HOKAMA:

12

COUNCILMEMBER TAVARES:

Members--

Mr. Chairman.

Yes, Ms. Tavares.
If I may make a few comments.

I

13

think this -- this was an unusual kind of attempt at

14

creative financing or at a way -- that was presented

15

at the time, a way to get the money back for the

16

construction, the operation of the homeless shelter.

17

Maybe the agreement -- there's something wrong with

18

the way the agreement was made up, and it was an

19

attempt at that time and it seemed okay, but then

20

conditions change.

21

So perhaps what should be considered is if we

22

enter into another agreement whereby there

23

commit, you know, 90 percent or 80 percent of their

24

cash flow, whatever it is, to the County until the

25

whole thing is paid up but that we will be paying in
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1

advance of that whatever the balance is, instead of

2

saying it's this or 90 percent and then what happens

3

to the difference, which is what I think we're stuck

4

with right now.

5

throughout the life of this project.

6

they aren't making money.

7

and albeit most of it is also tax money, but it's,

8

you know, Federal tax money coming in as a subsidy

9

for housing, whatever, that we in turn get back.

10

But there is going to be cash flow
It's not like

The monies are coming in,

So perhaps we should be doing -- you know,

11

figuring that we're going to write -- we're going to

12

take the responsibility for the bond in this and in

13

future projects like this but that the revenues that

14

they get, that say -- if we're going to say 80

15

percent of their cash flow,

16

and then that cash flow or whatever that 80 percent

17

payment is then goes into our affordable housing pot

18

so that we can perhaps get other affordable housing.

19

just leave it at that

I mean, there's some options that way, but I

20

think we'd be cleaner in not having to do with

21

differences between 90 percent and 100 percent.

22

even if -- you know, what would happen if they

23

couldn't make it?

24

90 percent, we'd still have to make up that

25

difference because the debt service is due.

Even if the agreement didn't say
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1

can't not pay it.

2

CHAIR HOKAMA:

3

COUNCILMEMBER TAVARES:

We have to pay it.

That's right.
So it's better off if we just, you

4

know, take it as we're going to fund it and we're

5

going to be responsible for that but then make an

6

agreement so that whoever it is will be committing a

7

certain percentage of their income to the County of

8

Maui for the privilege of having borrowed this money

9

up front or whatever.

You know,

just so that we've

10

got that flow going and that the Finance Department

11

then knows exactly where they stand each time, and

12

we, the Council, would know where we stand each time

13

too to make it easier.

14

CHAIR HOKAMA:

I think that's a very good suggestion,

15

Ms. Tavares.

16

about in -- as a second to the response, since you

17

did make this Committee aware from a general

18

regular general obligation bond to a taxable bond if

19

there's -- if it makes any difference at all, and if

20

it doesn't, well, we would like to know that,

21

please.

22

MR. LO:

Mr. Lo, any comments?

And also think

Mr. Chair, I don't think it makes, in the whole

23

scheme of things, much difference on the taxable or

24

general obligation bond in the repayment.

25

is issued and we need to pay it.

It's pretty basic.
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1

I think we can sort of like look at the agreement in

2

the form that Ms. Tavares had mentioned,

3

Councilmember Tavares had mentioned, just from a --

4

I probably still would want to call it in the budget

5

period some type of grant loan because, again, as

6

Councilmember Johnson brought up, you don't want to

7

continue to accrue interest.

8

a grant loan, then it's a loan and you can't charge

9

zero percent on a loan because that's not an arm's

If it's not considered

10

length transaction.

There's a variety of reasons

11

that you have to have a market rate on it.
So if we call it a grant loan, I think

12
13

Councilmember Arakawa had mentioned that also, that

14

we could probably enter into some kind of agreement

15

like that.

16

having this in perpetuity, you know, they just

17

continue to pay 90 percent of their cash flow

18

forever.

So, I mean, we certainly can move forward

19

on that.

Now

20

on that path.

21

this.

22

on that and can move forward in that direction.

23

CHAIR HOKAMA:

I actually kind of like the idea of just

yeah, so I think -- I will continue
I appreciate Council's indulgence on

I think that provides me a lot more guidance

Okay.

Thank you, Mr. Lo.

The Chair at

24

this point in time, members -- and again, I know

25

this is not easy.

It's been a sensitive as well as
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1

difficult item to review this morning.

2

for,

3

the Chair will continue to work with Mr. Lo and

4

Mr. Ridings to come up with hopefully one or more

5

options of how to address this concern and that

6

prior to reposting this in the near future that the

7

Chair will submit in a transmittal to all of you

8

those findings and options for your consideration.

9

Is there any objections to the Chair's

10

I will ask

first of all, a deferral of this item.

Second,

recommendation?

11

COUNCIL MEMBERS:

No objections.

12

COUNCIL MEMBERS VOICED NO OBJECTIONS (RH, AA, RC, JJ, DK,
MM, WN, CT).

13

DEFER pending further discussion.

ACTION:

14
15

CHAIR HOKAMA:

16

Mr. Lo.

17

Chair officially defers this item?

18

MR. LO:

19

CHAIR HOKAMA:

Okay.

Hearing none.

We thank you,

Any closing comments, Mr. Lo, before the

None.
Okay.

Item 25, as listed on the agenda

20

will be deferred, and again, the Chair will follow

21

through on it so hopefully we can prepare a

22

recommendation for the next Council and its budget

23

deliberations.

24
25

BF-61:

CONTRACTS FOR THE LAHAINA RECREATION CENTER
EXPANSION (Contract Nos. C1564, C1564-1,
C0677-1)
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CHAIR HOKAMA:

Okay, members, under Item 61, the heading

2

contracts for the Lahaina Recreation Center

3

expansion deals with specifically two contracts

4

excuse me, three, I believe.

5

C1564-1 between the Maui -- between the County of

6

Maui and David P. Ting and Sons, Inc. for the

7

construction of the Lahaina Recreation Center

8

expansion, as well as Contract No. C0677-1 between

9

the County of Maui and Chris Hart & Partners

10

Contracts C1564 and

relating to the same project.
We did review this item before, members, and

11
12

the Chair was going to present to you, unless

13

there's additional information that needs to be

14

requested and reviewed -- and we also have Mr. Pat

15

Matsui from the Department of Parks and Recreation

16

present to answer questions.

17

and I'll be up front, is the filing of this matter.

18

So it is before you at this time.

19

request for testimony on this item, and I will ask

20

Ms. Johnson if she has any further questions on

21

this.

22

COUNCILMEMBER JOHNSON:

Yes.

The Chair's intention,

There is no

The question that I had was

23

in reading the contracts I noticed that there were

24

certain dates whereby performance was to be executed

25

under the contract, and as you know, the date is far
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1

beyond the 120 days which was stated in the contract

2

and the facility's still not open, and I know that

3

Mr. Miyazono had real concerns about there's so much

4

rock that was not yet removed from the topsoil,

5

there were a lot of problems with this particular

6

site.
So I don't know exactly what Mr. Ting -- you

7

8

know, I've read through the scope of this, and I'm

9

not a person that is used to knowing exactly what --

10

because I'm not an engineer, what the scope of the

11

work was on this particular project, but I am

12

concerned that if there is any defect in any of the

13

workmanship or anything that was executed, what is

14

our recourse and has this been delivered in the time

15

that was allotted under the contract?

16

doesn't -- at least just from a lay person's view

17

point, such as mine, it doesn't appear that the

18

facility's open yet.

19

of guidance on what's going on?

20

MR. MATSUI:

Okay.

Because it

And can you give us any kind

If you recall, this contract -- or

21

this project was done in two phases.

The first

22

phase was actually paid for by Amfac, and that had

23

to do with the grading removal of the rocks, which

24

we had some problems with, and we eventually

25

resolved it with the contractor going back and
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1

removing the rocks to our satisfaction.

Grassing,

2

irrigation system, rest room, and the parking lot,

3

and upon completion of that and acceptance by that

4

from our Department the land was turned over.
We awarded the contract to Duane Ting to

5
6

complete the park, which included fencing,

7

construction of backstops for two ballfields, one a

8

softball field and one a baseball field, installing

9

an irrigation well for the irrigation system,

10

lighting for the softball field, score keepers

11

booths, and bleachers.

12

time.

13

So that has been done on

Initially we bid out all of those items.

We

14

were short so we cut back on the lighting and the

15

backstops for

16

and we awarded the initial contract, and if you

17

recall, we subsequently got some Federal funds

18

and -- just recently, and we added those items back

19

into the contract.

20

extended time period.

21

performed within his contract requirements.

22

just about done now.

23

score board and pave some of the walkways and

24

they'll be done, and we're trying to get Maui

25

Electric to hook up so we can start -- test out the

and some bleachers for the fields

So that's why you have an
But the contractor has
They're

They've just got to put up the
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lights, that kind of things.
COUNCILMEMBER JOHNSON:

That pretty much sums up, you

3

know, what my questions were on this contract,

4

because there was such a long protracted period of

5

time when I wasn't sure why it was taking long, and

6

that was basically questions that had been raised

7

from members of the public too, and then when I

8

looked at it, you know, it just seemed that it was

9

taking twice as long as it should have.

I'm sure

10

that the community will be happy to know that, and I

11

think that we all look forward -- and particularly

12

the kids that want to play ball back there, they

13

look forward to at least having that as the site to

14

replace the Malu-Ulu-Olele site, which they haven't

15

had for some time.

16

Mr. Matsui.

So I do appreciate that,

Thank you.

17

CHAIR HOKAMA:

Thank you.

18

COUNCILMEMBER MOLINA:

Mr. Molina.

Yeah, thank you, Mr. Chair.

19

Mr. Matsui, again, what is the projected finish date

20

for the score board and the paving of the walkways?

21

Do you have that information now?

22
23

MR. MATSUI:

They're looking at finishing by the end of

next week.

24

COUNCILMEMBER MOLINA:

25

CHAIR HOKAMA:

Okay.

Thank you.
Mr. Nishiki?
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1

COUNCILMEMBER NISHIKI:

2

CHAIR HOKAMA:

3

COUNCILMEMBER TAVARES:

4

CHAIR HOKAMA:

5

COUNCILMEMBER ARAKAWA:

No.

Ms. Tavares?
No.

Mr. Arakawa?
Yeah, Pat, originally when we

6

accepted that property there were some flaws in the

7

ownership.

8

CHAIR HOKAMA:

9

MR. MATSUI:

10

Has that all been settled?

Mr. Matsui.
Yeah, I believe it has.

COUNCILMEMBER ARAKAWA:

How was it settled?

Do we have

11

clear title to those properties now or is it clear

12

title with flaws?

13

MR. MATSUI:

I think the area that the title was still

14

had flaws in was that intersection and it is not

15

part of the park parcel that was given to us.

16

was given to us had clear title.

17
18

COUNCILMEMBER ARAKAWA:

What

So everything we have has clear

title?

19

MR. MATSUI:

That's right.

20

COUNCILMEMBER ARAKAWA:

Because I remember that there were

21

parts of the field when we were looking at it that

22

there were some flaws within the field structure.

23

could be wrong about that, but if you're saying we

24

have clear title, I'll accept that.

25

MR. MATSUI:

Yeah, that's true.
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COUNCILMEMBER ARAKAWA:

The original agreement with Amfac,

2

they only did the grading?

3

do the grassing as well?

4
5

6
7

8
9

10

11
12

13
14
15

MR. MATSUI:

They weren't required to

They did the grading, grassing, irrigation

system, parking lot, and the rest room.
COUNCILMEMBER ARAKAWA:

And what we are doing is the

backstops, the -- what was that?
MR. MATSUI:

Backstops, irrigation well, fencing --

perimeter fencing, ballfield fencing, ballfield
lights, score keepers booth, bleachers.
COUNCILMEMBER ARAKAWA:

Are we doing storage for the

equipment, equipment storage for the teams?
MR. MATSUI:

Yes, we have a storage room behind both of

the score keepers' booths.
COUNCILMEMBER ARAKAWA:

Okay.

Thank you.

I was down

16

there this past weekend and the field looks really,

17

really nice.

18

give them our congratulations.

19

doing an excellent job.

20

MR. MATSUI:

21

CHAIR HOKAMA:

22

23

So whoever is working on that field,
I think they're

Thank you.

Thank you.
Thank you.

Mr. Carroll?

Mr. Kane?

Anything else, Ms. Johnson?
COUNCILMEMBER JOHNSON:

I was just looking in the contract

24

too, in the one that was in 2001, it was actually an

25

update of the earlier contract, but in there it had
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1

a completion of 120 days.

2

amendment was executed, would that be 120 days,

3

then, from the date that the second amendment was

4

executed?

5

MR. MATSUI:

6

COUNCILMEMBER JOHNSON:

Now, when the second

That's correct.
Well, if that was executed in

7

September of 2001 and they're still not done with

8

it, that's like way over 120 days.

9
10

11

MR. MATSUI:

I think the amendment was -- I think it was

sometime in June.
COUNCILMEMBER JOHNSON:

Well, the amendment that I was

12

looking at that's in our binder was September of

13

2001.

14

just these two, and, I mean, if you say that they

15

complied with the contract, I'm taking you at your

16

word, but I just want to tell you what we've got

17

before us just said that it was 120 days from the

18

date that the contract was executed, and if that

19

date was September of 2001, it's September of 2002,

20

which is 365 days.

21

they could comply with a contract term of 120 days

22

when it's three times as long.

23
24
25

MR. MATSUI:

So, I mean, I don't have anything other than

Okay.

So I just am curious as to how

You said the original contract was

signed September?
COUNCILMEMBER JOHNSON:

There are two contracts.
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1

one that's September

2

there's a subsequent -- I'll just look at the dates

3

real quickly here

4

COUNCILMEMBER ARAKAWA:

5

CHAIR HOKAMA:

thereabouts t of 2000 and then

t

Mr. Chair.

t

August 1st t

2001.

Mr. Matsui t do you need copies of that

documentation?

6

7

MR. MATSUI:

Yeah.

8

COUNCILMEMBER JOHNSON:

One was December 8th of 2000.

assuming that was the first one.

9

I'm

Then was Chris

10

Hart's contract t which was December 19th of 2000.

11

That was only for 2 250

12

was December -- oh t

13

reincorporation of December of 2000.

14

look at the update.

15

those are the only dates that I have to deal with.

t

16

?:

17

COUNCILMEMBER KANE:

18

CHAIR HOKAMA:

19

MR. MATSUI:

20

CHAIR HOKAMA:

21

COUNCILMEMBER JOHNSON:

22

RECESS:

23

RECONVENE:

24

CHAIR HOKAMA:

25

t

and then the third contract

that's still -- that's a
Let me just

September 24th of 2001.

So

This one was for Federal funds.
Recess.

Mr. Matsui t do you need time?
Yeah

t

I need some time to look at it.

OkaYt

three-minute recess.

(Gavel) .

Thank you.

11:48 a.m.
11: 50 a.m.

(Gavel).

We shall reconvene the Council's

Committee on Budget and Finance.
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1

MR. MATSUI:

Yeah, you're correct in that the contract

2

states 120 days for completion, but it is from the

3

notice to proceed, and initially we could not issue

4

notice to proceed until we got the title.

5

probably was what -- what the delay was.

6

COUNCILMEMBER JOHNSON:

Thank you.

So that

And the only reason

7

I'm asking, it seems like a really minor point,

8

Mr. Chair, but because so many times contract

9

compliance is so important because we have only a

10

certain number of days in which we have to seek

11

recourse from the date of completion.

12

want there to be any misunderstanding about what

13

dates are applicable, having any questions, because

14

if there are defects and we don't recognize those

15

within that period of time, then it's the taxpayer

16

that pays again.

17

So I don't

So I just want to understand for my own

18

purposes if there are problems, if there's something

19

that is not done that's up to whatever the

20

specifications were that were in the contract, I

21

don't want to have, once again, you know, taxpayers

22

have to pay for something because we didn't do our

23

homework or we didn't ask the questions.

24

the only reason in asking this.

25

dealt with this on condominium boards before too,

Because I know I've
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1

where you have certain number of days to execute

2

some kind of a commentary about any defect that you

3

find, and I want to make sure that whoever's signing

4

off on these things has checked for any possible

5

defects so that the taxpayers don't have to get

6

stuck with the bill in the end.

7
8

9
10
11

CHAIR HOKAMA:

Okay.

Thank you.

Thank you.

Any further questions,

members, for Mr. Matsui?
COUNCILMEMBER ARAKAWA:
CHAIR HOKAMA:

No.

Your recommendation.

Chair's recommendation is to file the item

and all attached documents.

12

COUNCILMEMBER ARAKAWA:

13

COUNCILMEMBER MOLINA:

14

CHAIR HOKAMA:

So moved.
Second.

I have a motion from Mr. Arakawa, seconded

15

by Mr. Molina to file Item No. 61 with all

16

attachments.

17

all in favor say "aye."

18

COUNCIL MEMBERS:

19

CHAIR HOKAMA:

20

VOTE: AYES:

21
22
23
24
25

NOES:
EXC. :
ABSENT:
ABSTAIN:

Any discussion, members?

Aye.

Opposed say no.
Councilmembers Arakawa, Carroll,
Johnson, Molina, Nishiki, Tavares,
and Chair Hokama.
None.
Councilmembers Kane and Mateo.
None.
None.

MOTION CARRIED.
ACTION:

Seeing none,

FILING of contracts.
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CHAIR HOKAMA:

Motion is carried.

Thank you, members.

2

That is the end of today's agenda.

3

announcements before we adjourn?

4

you very much for being here this morning.

5

meeting is adjourned.

6

ADJOURNED:

Any
Seeing none, thank

(Gavel) .

11: 52 a.m.

7

8

9

10
11
12
13
14
15
16
17
18
19
20
21
22
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24
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C E R T I F I CAT E

1

2

STATE OF HAWAII

3
4

SS.
CITY AND COUNTY OF MAUl

5

I, Jessica R. Perry, Certified Shorthand Reporter

6

7

for the State of Hawaii, hereby certify that the

8

proceedings were taken down by me in machine shorthand and

9

was thereafter reduced to typewritten form under my

10

supervision; that the foregoing represents to the best of

11

my ability, a true and correct transcript of the

12

proceedings had in the foregoing matter.

13

I further certify that I am not attorney for any of

14

the parties hereto, nor in any way concerned with the

15

cause.

16
17

DATED this 16th day of September, 2002, in Honolulu,
Hawaii.

18
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