PUBLIC SERVICES COMMITTEE
Council of the County of Maui

MINUTES
November 18, 2009
Council Chamber

CONVENE:
PRESENT:

9:01 a.m.
VOTING MEMBERS:
Councilmember Wayne K. Nishiki, Chair
Councilmember Joseph Pontanilla, Vice-Chair (in 9:04 a.m.)
Councilmember Jo Anne Johnson (in 9:12 a.m.)
Councilmember Sol P. Kaho'ohalahala (in 10:17 a.m.)
Councilmember Danny A. Mateo
Councilmember Bill Kauakea Medeiros
Councilmember Michael P. Victorino
NON-VOTING MEMBERS:
Councilmember Gladys C. Baisa

STAFF:

Scott Jensen, Legislative Analyst
Scott Kaneshina, Legislative Analyst
Clarita Balala, Committee Secretary

ADMIN.:

Jo-Ann Ridao, Deputy Director, Department of Housing and Human Concerns
Kimberly A. B. Sloper, Deputy Corporation Counsel, Department of the
Corporation Counsel

OTHERS:

David DeLeon, Government Affairs Director, REALTORS® Association of
Maui, Inc.
Sylvia Cabral
Mercer Chubby Vicens
David Goode, President, KSD Hawaii
-

-

PRESS: Akaku: Maui Community Television, Inc.
CHAIR NISHIKI: . . .(gavel). . . The Public Services Committee meeting please come to order.
Let the record show the presence of Committee Members Victorino, -COUNCILMEMBER VICTORINO: Good morning, Chair.
CHAIR NISHIKI: --Mr. Mateo, -COUNCILMEMBER MATEO: Good morning.
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CHAIR NISHIKI: --Bill Medeiros, -COUNCILMEMBER MEDEIROS: Aloha. Good morning.
CHAIR NISHIKI: --and Gladys Baisa.
COUNCILMEMBER BAISA: Good morning, Chair.
CHAIR NISHIKI: Good morning. We'll turn to Item No. 2.
ITEM NO. 2 AMENDMENTS TO THE RESIDENTIAL WORKFORCE HOUSING
POLICY (c.c. No. 09-25)
CHAIR NISHIKI: Let the record show also the presence of Deputy Corporation Counsel,
Kimberly Bal Sloper, representing the Corporation Counsel. Good morning. Also
representing the Department of Housing and Human Concerns, Jo-Ann Ridao.
MS. RIDAO: Good morning.
CHAIR NISHIKI: Good morning, Jo-Ann. And then our Committee Staff, our Legislative
Analysts, Scott Jensen and Scott Kaneshina. Good morning to you. And also our
secretary, Clarita Balala.
I'll first accept public testimony. We've got two people signed up to testify. Mr. Dave
DeLeon, representing the REALTORS® Association of Maui, and I think in front of you
there is a prepared written statement. David.
...BEGIN PUBLIC TESTIMONY...

MR. DELEON: Good morning. Thank you. Dave DeLeon, representing the REALTORS®
Association of Maui. I have basically three points to make about what's, what's on the
table here.
One is the reduction of maybe 40 to 30 percent is that it's an interesting step to take.
What the realtors really believe that needs to happen with this, this ordinance is that it
needs to be connected to the market place. If there isn't any investment coming in to the
community, then it's unlikely that that ordinance is going to produce any housing.
Meanwhile, this ambitious ordinance remains...while remains active is going to deter
new investment to our community.
The citizen's advisory committee...that the citizen's advisory coalition that first proposed
this ordinance clearly stated that it should be tied to market conditions. They recognize
that when investments dries up, there will be little chance of realizing housing goals...the
housing goals of the ordinance.
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We therefore propose that the ordinance be tied to economic conditions. When
investments in the County drops below a certain point, then the ordinance requirements
are to be reduced or to be deactivated. When the market comes back, then the
requirements can be restored. The Director of Housing and Human Concerns could be
given the criteria and the authority to make those adjustments. Without such flexibility,
this ordinance is a millstone tied around our economy.
Secondly, we would like to point out this is an incomplete ordinance. It's supposed to
have incentives and that has not happened to date. Lastly, we'd like to point out in
response to the Chairman's indication that the...that the Committee is considering
imposing this ordinance on commercial development as well. If you don't want to see
any more commercial development happen in Maui County for quite a while, that would
be a good move.
The news about real estate has been mostly about the residential market and how tough
it's been in the residential market. The residential market is, is a cakewalk compared to
the commercial market right now. The residential market is held up by federal
intervention with FHA and other kinds of interventions that keep the market alive. There
is no interventions holding up the commercial market. Right now there is $1.4 trillion in
loans coming due in the commercial market and with no foreseeable source of income of
refinancing that. We're looking at...the economists are looking at $430 billion in
defaults in the near future in the commercial market. And the vacancy...the commercial
vacancy rate around the United States is around 20 percent and I'm told Maui County is
about the same.
Given that picture, is it realistic to expect that a Maui County ordinance will be able to
produce any level of workforce housing from the commercial sector. The whole idea of
inclusionary zoning ordinance is to wring equity out of those who do not...who have,
have it in order to be able to aid the creation of housing for those who do not. The
commercial sector is on its back and it's going to be there for a long time before it gets
strong again. Any new commercial requirements must take market conditions into
consideration.
When this ordinance was first applied against residential development there was a hope
that any...that it may produce much needed workforce housing. Given the current
condition of the commercial market, there is no chance of applying...of applying this
ordinance against that sector and producing new housing. What it will do is chase away
any new...any new investment in commercial real estate and hurt our community's
chance for economic recovery. Thank you.
CHAIR NISHIKI: Thank you. Any questions for Mr. DeLeon? Mr. Mateo.
COUNCILMEMBER MATEO: Good morning, Mr. DeLeon.
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MR. DELEON: Thank you.
COUNCILMEMBER MATEO: Thank you...thank you for your, your comments with us this
morning. Just wanted to touch bases with you and get additional comments regarding
what you just...your last comments regarding the, the commercial part of inclusion for
the policy. In terms of looking at who should be providing the affordable housing
components, is it your impression or your understanding that it is just those who develop
housing units that should be responsible for contributing to the affordable housing needs
for this County?
MR. DELEON: I don't think we have a policy one way or another in our association about that.
We believe that there should be some workforce housing developed — yes. But where
they would...primarily should be coming from, from the residential district.
COUNCILMEMBER MATEO: Yeah, but during, during the process when the policy was being
drafted, there was many calls that it, it be shared evenly across the board, not only with
subdivision or home developments, but with the commercial entities that also had an
impact on communities as well. Can you also comment?
MR. DELEON: Well, I think I'd like to go back to our original comment here which is it needs
to be market-orient...I mean it has to be tied to the economic conditions. If you don't tie
it to economic conditions, you can...you can pass all the ordinances you want, but you're
not going to get any housing out of it. Because if the market's down, then there isn't
going to be any...anybody producing.
Now, if the commercial sector is robust and producing all kinds of demand for workforce
— sure. But it's not robust and it" s not going to be robust for quite a while.
COUNCILMEMBER MATEO: Yeah — no. And point, point well taken. It was just that the
policy was developed in a totally different time when we didn't...we weren't going
through these difficult periods. But it" s just interesting to, to go from couple of years ago
when the policy was developed to the point of equality versus now that only one segment
should do it. That...that's kind of more than just addressing the hard times.
MR. DELEON: We're saying that if you do it now, you're going to stop any kind of commercial
development in the near future.
COUNCILMEMBER MATEO: That's your opinion.
MR. DELEON: Yes, sir.
COUNCILMEMBER MATEO: Thank you.
CHAIR NISHIKI: Any other questions for Mr. Deleon? Seeing none, thank you.

PUBLIC SERVICES COMMITTEE MINUTES
Council of the County of Maui

November 18, 2009

MR. DELEON: Thank you.
CHAIR NISHIKI: Last testifier, Sylvia Cabral, speaking as an individual.
MS. CABRAL: Good morning. I just want to state that I know this process aid a lot of different
departments, but I would like to state that I would like to see some wording where the
developer cannot offer or take it away. I think that it should be, you know, forever. I
think the workforce housing should be forever, not that if it doesn't sell in three months,
which the current rule is, the developer can put it in and take it away and sell it. And
there's a lot of ways for the developers to manipulate those numbers, put them at a little
bit higher price, make a subdivision that isn't really appealable to people, you know, by
overcrowding it or whatever the ruse is to save money for themselves. And I really
would like to see some wording where it stays workforce housing. I was very shocked
and dismayed when I saw units going for regular price after 90 days. Thank you.
CHAIR NISHIKI: Thank you, Sylvia. Any questions for Sylvia? Seeing none, thank you again.
MS. CABRAL: I did have one question. If I may?
CHAIR NISHIKI: Go ahead.
MS. CABRAL: I just wondered why is this on the table today. What brought this up?
CHAIR NISHIKI:
I'll answer. We are mandated to have a review of the ordinance — a
two-year review of it. And so it is by law that the Council now is reviewing this
ordinance and so that is why it is before this Committee today.
MS. CABRAL: Thank you.
CHAIR NISHIKI: You're welcome.
. . .END OF PUBLIC TESTIMONY . .

CHAIR NISHIKI: Okay. Committee Members, we'll turn to PS-22...2, excuse me. This item
relates to the Residential Workforce Housing, Chapter 2.96, Maui County Code. The
ordinance was enacted in 2006 for the following purposes: 1) to encourage the provision
and maintenance of residential workforce housing units for both purchase and rental, and
2) to meet the needs of income qualified households for the workforce, students, and
special housing target groups. The Maui County Code requires the Council to review the
policy every two years in order to assess our impact. The Chair's primary intention today
is to view the overall effectiveness of this ordinance in fulfilling its stated purpose.
Today we will be continuing that discussion that we have engaged in throughout this term
and I will be directing the Committee's attention to the proposed bill transmitted by
correspondence from the Corporation Counsel dated November 10 th . That's the last
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communication in...just before 2-1. So if you would turn to that bill and we will have
Corporation Counsel discuss it because I think that there may be some amendments to it.
COUNCILMEMBER MEDEIROS: Mr. Chairman, would you give us a reference date again?
CHAIR NISHIKI: Oh, yeah. It's the last communication.
COUNCILMEMBER MEDEIROS: Okay.
CHAIR NISHIKI: Just turn to the last one before 2-1, Bill.
COUNCILMEMBER MEDEIROS: Okay.
CHAIR NISHIKI: Let the record show the presence of Committee Members Pontanilla — good
morning — and Jo Anne Johnson — good morning.
COUNCILMEMBER MEDEIROS: November 10 th .
COUNCILMEMBER BAISA: The last one.
COUNCILMEMBER MEDEIROS: That's the last one.
CHAIR NISHIKI: Staff...that's the one, Joe.
COUNCILMEMBER VICTORINO: November 5 th or November 10 th ?
COUNCILMEMBER BAISA: The 10 th .
CHAIR NISHIKI: The last...November 10 th .
COUNCILMEMBER MEDEIROS: Okay.
COUNCILMEMBER VICTORINO: Well, Mr. Chair, my book goes to November 5 th . I do not
have a November 10 th one.
CHAIR NISHIKI: Okay, then we will have -COUNCILMEMBER VICTORINO: Sorry.
CHAIR NISHIKI: --Staff provide you with a copy.
COUNCILMEMBER BAISA: It's stuck together.
COUNCILMEMBER MEDEIROS: Maybe.
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COUNCILMEMBER BAISA: It's stuck together. Yeah.
COUNCILMEMBER VICTORINO: No, I did not have it. Thank you.
CHAIR NISHIKI: Okay. Danny, Bill, you got it?
COUNCILMEMBER MEDEIROS: Yeah. Thank you.
CHAIR NISHIKI: Okay. Jo Anne? Gladys?
COUNCILMEMBER BAISA: Yes. Yeah.
CHAIR NISHIKI: Joe? Okay. Kimberly, go ahead.
MS. SLOPER: Thank you. The proposed bill for an ordinance amending Section 2.96.040 of
the Maui County Code is only amending Subsection A. Actually, really only amends
Subsection A(1) and that's the...to reflect the discussion from the last Public Services
Committee meeting to change the percentage requirement from 40 percent to 30 percent
where new units or lots are sold for less than $600,000. The only other...I guess the
other section to look at is Section No. 3 on the second page of the bill, which states that
the ordinance...this ordinance shall not apply to any development for which an affordable
housing agreement or residential workforce housing agreement has been executed. So
just so that there's clarity in case any questions come up later if there already is an
agreement.
CHAIR NISHIKI: Is there any language change that you thought may be needed that we may
need to amend before we have discussion and pass this ordinance?
MS. SLOPER: There, there was a discussion that I had with Council Staff on that Section 3
because Chapter 2.96 already does exempt development for which there is an affordable
housing agreement so whether that would be redundant in Section 3 to include that or not.
So we can amend Section 3 to take...so it would state...the second sentence of Section 3
would state, this ordinance shall not apply to any development for which a residential
workforce housing agreement has been executed.
CHAIR NISHIKI: Okay. Any questions from or for the Corporation Counsel -COUNCILMEMBER JOHNSON: Mr. Chair?
CHAIR NISHIKI: --from Committee Members? Jo Anne.
COUNCILMEMBER JOHNSON: Yes, and, and I just with regard to the statement that you just
made about where there is an executed agreement. Some of these agreements have
stipulations in them that refer actually to whatever the current policy is as far as units
required. Now, if a project is being done, for example, let's say there's phases, and they,
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they were I guess executing this contract that already is in existence, how will that
integrate with this policy? Will there be a change? Will that automatically amend that
contract? Or...and I'm only talking about contracts that specifically referred to the
residential workforce housing that is in place 'cause I, I don't know the wording – maybe
Jo-Ann does. But I just want to know how that's going to be handled.
MS. SLOPER: I think and I may be wrong here, but I think that there are some I guess
conditions of zoning that reflect things or that have statements in them that say that the
development must comply with the Residential Workforce Housing Policy. To my
understanding the actual residential workforce housing agreements that the Department
of Housing and Human Concerns would enter into with the developer would not
state...they're much more specific so they have the actual number of units required, the
dollar amounts if they're going to provide in-lieu fees so there wouldn't...it wouldn't be
as I guess vague.
COUNCILMEMBER JOHNSON: Okay, and, and I guess my question would then be if
someone, let's say for example, has not yet gotten to the point where they're actually
contracted. You know, maybe their project hasn't been moving forward too rapidly and
they're not at that point where they can pencil out and know what, you know, the
agreement would actually say so they haven't executed it. But let's say that is a
condition of zoning 'cause I think some of the wording that we put in was...we said
whatever the residential workforce housing is at the time or percent, whichever is
greater.
MS. SLOPER: Okay.
COUNCILMEMBER JOHNSON: Now, how would that be applicable? Like, let's say if they
were at that point in time, let's say they were under the 50 percent policy which exist now
and they got their land use change, how, because this new contract has not been entered
into, how will that be dealt with? 'Cause the zoning is very specific. Will that take
precedence over any contractual agreement?
MS. SLOPER: Well, the change in zoning would also be an ordinance which would also be a
law that would need to be followed. right? So if the ordinance changing the zoning has a
requirement that states—and this is all kind of hypothetical if...sorry. follow the
Residential Workforce Housing Policy or a certain percentage, whichever is greater, then
the greater would apply.
COUNCILMEMBER JOHNSON: Okay. 'Cause and, and perhaps Staff at some point,
Mr. Chair, might be able to look at some of those arrangements that we have so that those
people are very clear that if anything has changed, if that is a requirement, our condition
of zoning, they would and this would be my understanding, they would either have to
seek some kind of, you know, revisiting of that particular requirement under their change
in zoning through an amendment coming back to the Council or they would have to
adhere to the policy, you know, the greater. Okay. Thank you.

PUBLIC SERVICES COMMITTEE MINUTES
couneii of the Count). of Maui
November 18, 2009

CHAIR NISHIKI: Any other questions from Members?
COUNCILMEMBER MATEO: Chairman?
CHAIR NISHIKI: Mr. Mateo.
COUNCILMEMBER MATEO: Yeah, Chairman, just wanted to follow-up on Ms. Johnson's
questions for the Department. When the Department meets and seats with the developer
and you work out the agreement, is there any understanding of how long a period of time
the developer has to actually implement the project?
MS. RIDAO: We...in reality, we've only done four agreements and a timing issue does come
into play because before the developer can do his market project he needs to have his
affordable agreement, you know, he...he's completed his affordable portion of his
agreement so that he can do his market. He won't get his market building permits until
he's done his affordable portion.
COUNCILMEMBER MATEO: Okay. So there is no actual inclusion in the agreement that, that
cites a period of time for the project to be initiated?
MS. RIDAO: No.
COUNCILMEMBER MATEO: Okay. Thank you.
CHAIR NISHIKI: Mr. Pontanilla.
VICE-CHAIR PONTANILLA: Thank you. Chairman, this morning we're just going to
concentrate on A...A(1), the forty to thirty?
CHAIR NISHIKI: The Chair is looking at passing this out today.
VICE-CHAIR PONTANILLA: Okay.
CHAIR NISHIKI: And then we will go on to this morning, 2.96.040B, and I'm going to have a
presentation on B to look at some of those so-called in-lieu fees.

VICE-CHAIR PONTANILLA: Okay.
CHAIR NISHIKI: And, and have a discussion and show you people what we may need to
change and look at.
VICE-CHAIR PONTANILLA: Thank you and that's the handout you provided us this
morning'?
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CHAIR NISHIKI: Yes, and I will again get to that after we pass out the ordinance.
VICE-CHAIR PONTANILLA: Thank you. Just a fast question to -CHAIR NISHIKI: Yes.
VICE-CHAIR PONTANILLA: --Corporation Counsel regarding Section 3. So those
agreements that were signed previously and according to Ms. Ridao, four of 'em, there's
no chance as far as appealing those agreements that were signed based on the economic
condition of today. You know, yesterday we had a meeting. There's $70 million of
projects in DSA that is being held up because there's no financing.
MS. SLOPER: My understanding from discussions with the Department that the four
agreements that have been executed actually fall under Subsection A(2), not A(1), so the,
the prices...the sales prices are all over $600,000. So this amendment that we're
discussing today would not actually affect them.
VICE-CHAIR PONTANILLA: Not apply?
MS. SLOPER: That's correct.
VICE-CHAIR PONTANILLA: Okay. Thank you. Thank you, Chairman.
CHAIR NISHIKI: You're welcome. Okay, Members, if you will again look at this bill in front
of you so we can discuss this specifically and then we'll move on to the others. I know -COUNCILMEMBER BALSA: Chair?
CHAIR NISHIKI: --Gladys has some also — input on this. Gladys, go ahead.
COUNCILMEMBER BALSA: Chair, thank you very much. I just wanted a little bit more on
the information shared with the Committee by Ms. Ridao. She mentioned that there have
only been four agreements. Jo-Ann, can you help refresh my memory? Who are those
four? What are those projects?
MS. RIDAO: Yes. The four agreements are...I want to make sure I get 'em right. Na Hale 0
Kilinahe, which is the David Goode project in Makawao, and that is to meet his
requirement for Pulehu Farms. And then there was the Mahana Development, which is a
Maui Land and Pine development in Kapalua. And then there's the Everett Dowling
agreement with Hale Mahaolu for cash. And then there was a Hyatt agreement, but Hyatt
has rescinded their agreement and we have agreed to that and they are not pursuing their
project at this time.
COUNCILMEMBER BALSA: So that essentially leaves us with three.
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MS. RIDAO: Three. Correct.
COUNCILMEMBER BAISA: Okay. Thank you very much. I'll wait, Chair, -CHAIR NISHIKI: Okay.
COUNCILMEMBER BAISA: --until you're ready to get into it.
CHAIR NISHIKI: For you other input?
COUNCILMEMBER BAISA: Yes.
CHAIR NISHIKI: Okay.
VICE-CHAIR PONTANILLA: Chairman?
CHAIR NISHIKI: Mr. Pontanilla.
VICE-CHAIR PONTANILLA: Thank you. Just for some clarification. So projects like
Kapalua Mauka, Wailea 670, we haven't consummated any agreements on those two
projects?
MS. RIDAO: Not yet. There may be prior agreements prior to the 2.96 but I did not research
that for today's meeting.
VICE-CHAIR PONTANILLA: Okay. Thank you.
MS. RIDAO: There are, you know, prior agreements regarding housing and affordable housing
prior to 2.96.
VICE-CHAIR PONTANILLA: Similar to Makena Resort?
MS. RIDAO: Yes. Yeah.

VICE-CHAIR PONTANILLA: So if this thing goes forward, then the 30 percent apply or the 50
percent apply or 40 percent apply?
MS. RIDAO: If this bill goes forward...I mean this amendment goes forward? Then we would
apply it only to those projects that are going to be sold at 600,000 or less per unit. Yeah.
VICE-CHAIR PONTANILLA: Okay. Thank you. Thank you, Chairman.
CHAIR NISHIKI: Yeah. This is...don't forget we're changing this based on recommendations
from...what was that group Gladys that you participated in?
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COUNCILMEMBER BAISA: The Maui Nui Housing Task Force.
CHAIR NISHIKI: Those are the nonprofits and then of course, I think we've heard from many
small developers that thought that that percentage is too high, especially for the 600,000
and below. So I think that this is an attempt to drop that percentage. Okay.
Mr. Victorino.
COUNCILMEMBER VICTORINO: Thank you. Thank you, Chair. Just to make sure that I'm
clear with this. Ms. Ridao to go back to Mr. Pontanilla's question and I just want this
perfectly clear and I...and maybe Ms. Sloper, you have to chime in. Ms. Johnson I think
asked you earlier any pre-existing conditions that we put out 670, I don't care which
one. and we worked on many if they exist as they are today, this law would not be
applicable to them, especially when we either put a specific percentage or a specific more
than. Okay. And I think you answered that question, but I want to... `cause Ms. Ridao
kind of said something else and I just want to make sure I don't have any confusion in my
mind and the public's mind that we are working on something that would become
applicable for those, a) that have not come in yet, and b) who have pre-existing
agreements but those agreements would steadfast, not be changed by this law unless that
pre-existing just said whatever the workforce policy would be at the time of permitting,
construction, whatever. Ms. Sloper.
MS. SLOPER: Yes.
COUNCILMEMBER VICTORINO: Okay. So I answered my question. But I just want to
make sure because I kind of was -MS. SLOPER: No, it.. .
COUNCILMEMBER VICTORINO: --almost getting a different answer.
MS. SLOPER: It's...
COUNCILMEMBER VICTORINO: I just don't want...it's 30 percent being mixed up with
what has already been agreed to in the past.
MS. SLOPER: And, and that's because what we're talking...I think we're kind of confusing the
issue because we're talking about conditions of zoning -COUNCILMEMBER VICTORINO: Right.
MS. SLOPER: --and also Section 3 in this proposed bill has...is referring to any previously
executed residential workforce housing agreements which, for example, Wailea 670,
there aren't any residential workforce housing agreements that have been executed so that
wouldn't apply to that project. However, there are...I mean and I'm not sure what they
are, --
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COUNCILMEMBER VICTORINO: Yeah, those conditions.
MS. SLOPER: --there are specific conditions of zoning that they would have to comply with as
well.
COUNCILMEMBER VICTORINO: So those conditions would, again, supersede this change in
the law.
MS. SLOPER: If it...if it's stated something to the effect-COUNCILMEMBER VICTORINO: Yeah.
MS. SLOPER: --that we were discussing before.
COUNCILMEMBER VICTORINO: Okay. Just so that we're clear on that that anything that
does come forward would be something that either hasn't been executed, has no
conditions attached to it, and/or something new coming out that we haven't discussed yet
to this point.
MS. SLOPER: Right. And that, that's why that Section 3 is in there to try to make it so that it, it
will not...this amendment will not apply retroactively.
COUNCILMEMBER VICTORINO: Good. Okay. I think that's fine. Next question I have was
for Ms. Ridao in regards to the Hyatt project. What was the ration...what was the reason
for pulling that one back? Why, why did Hyatt pull back? Because they worked very
hard on that so that's.. .
MS. RIDAO: Primarily, it's the economy.
COUNCILMEMBER VICTORINO: Okay.
MS. RIDAO: I'm, I'm assuming they will be coming back -COUNCILMEMBER VICTORINO: Okay.
MS. RIDAO: --but they're not pursuing anything at this time.
COUNCILMEMBER VICTORINO: So you think it's the economy more than anything else?
MS. RIDAO: Yes.
COUNCILMEMBER VICTORINO: Okay. 'Cause I just wanted to have clarity on that one
also.
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MS. RIDAO: Yeah.
COUNCILMEMBER VICTORINO: The last question I have for you, Mr. Chair, if we decide
on whatever we decide on this portion here and then we've been given other things, we
would then go into discussion for those other issues that have been put on our desk this
morning'?
CHAIR NISHIKI: That is correct.
COUNCILMEMBER VICTORINO: Okay. Thank you. Thank you, Mr. Chair.
CHAIR NISHIKI: This ordinance was discussed at our last meeting and since there was no
objections from Members, we told Corporation Counsel to draft this for your revisit and
the Chair is also recommending...will recommend after discussion the passage.
COUNCILMEMBER VICTORINO: Thank you, Mr. Chair.
CHAIR NISHIKI: Okay. But I will now have more discussion prior to entertaining a motion.
Thank you. Mr. Mateo.
COUNCILMEMBER MATEO: Chairman, thank you and for Corporation Counsel again. I
don't know how we would be able to hold a developer to the numbers that we've already
dealt with because of the appeals process that's available to them. And the simple fact
that the project hadn"t moved forward and the economic climate we're in . . . (change
tape, start I B). . . right now, you know, I can just anticipate appeals when projects are
ready to move forward. And by all means, the appeal would, would come in with the
developer indicating the need to now comply with the existing policy as it exist today
because they had not moved forward to the agreement process with the Department. So
once we move this number down and, and I think personally, you know, I support the
reduction, I think we had all better be prepared for appeals to come in for a lesser number
of affordables that was initially agreed upon. Because economic climate, you know, the
times have changed — more difficult — and those are part of considerations in the appeals
process. Thank you, Mr. Chair.
CHAIR NISHIKI: Any other discussion? I have one now that this area of discussion has
occurred. So under Section 3, Kimberly, despite that you're recommending that we
change the language to say in the last sentence, this ordinance shall not apply to any
development for which — and the change is — a residential workforce housing agreement
has been executed. Is that germane to the discussion that we just had?
MS. SLOP'ER: Well, I think that it's better to be clear that the ordinance is not going to apply
retroactively to any project that has already been...that an...for which an agreement has
already been executed rather than have it kind of be up in the air -CHAIR NISHIKI: Right.
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MS. SLOPER: --as far as -CHAIR NISHIKI: Okay.
MS. SLOPER: --whether the 30 percent will apply or the 40 percent.
CHAIR NISHIKI: And then in anticipation perhaps of an appeal then we'll deal with that when
that happens.
MS. SLOPER: If that happens.
CHAIR NISHIKI: Okay. Committee Members, are you real clear?
COUNCILMEMBER MATEO: Yeah.
COUNCILMEMBER VICTORINO: Yeah.
CHAIR NISHIKI: And, and, and Mr. Chairman of the Council, now your words are well taken
and, and, and, and so we should expect it. And I think that this action is really being
sensitive to the market conditions and so, you know, I feel real good about it. You know,
we're being sensitive and we're acting quickly. So anyway, anymore discussion because
I, I don't want to be the last to speak. Gladys, go ahead.
COUNCILMEMBER BALSA: Thank you, Chair. And I do want to speak in support of the 30
percent and I also want to support what Chair Mateo is cautioning us about. I think that it
just makes sense. You know, we're caught up in a very highly unusual situation here.
It's been years and years that this County has been in the financial slump that, that it is in
right now and I don't see that coming, you know, being cured very quickly. We still have
the need for the housing. We still have the need for people to build homes. We need the
business. We need the jobs. And so I think this Council is being very prudent in taking a
look at this law and saying, hey guys, this...we need a better law for this time. And
because this law is just a law that's written in paper and not in stone, it's possible that a
few years from now another Council could be sitting here looking at this and saying,
well, this is ridiculous, what were they doing with 30 percent, maybe we ought to go for
40 or 50 again, but things could be totally different. So I think it's very good of the
Council and it's a good perception that we're willing to look at the laws we make and
change them and adapt them to present situations. So I, I really appreciate this
opportunity, Chair. Thank you.
CHAIR NISHIKI: Thank you so much, Gladys.
VICE-CHAIR PONTANILLA: Chair?
COUNCILMEMBER VICTORINO: Chair?
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CHAIR NISHIKI: Mr. Victorino, followed by.. .
COUNCILMEMBER VICTORINO: I'll let Mr. Pontanilla go first. He had his hand up before
me.
CHAIR NISHIKI: Mr. Pontanilla.
VICE-CHAIR PONTANILLA: Thank you. You know, I share the same comment like my
colleague from Upcountry, and you know, I can support the 30 percent. In fact, one
testifier, you know, provided us with testimony in regards to the softening of the housing
market. And when I look at affordable housing in general, you know, we as a County
have supported projects through nonprofit organizations in creating those affordable
housing for our community, and you know, I'm glad that we created an affordable
housing fund so that we, we as a County can provide those units, but Chairman, I just
want to say I'm in support of your recommendation and I await your recommendation.
Thank you.
CHAIR NISHIKI: Thank you. Mr. Victorino.
COUNCILMEMBER VICTORINO: Thank you, Chair, and I will echo the same sentiments and
add that it is the responsibility of, of this Council, and you said this many times,
Mr. Chair, that we are the legislative arm of government and we set the laws and policies
for which the departments must implement. So with that said, I think at this time many
of us feel that we see the residual effects out there in the market place. We see how many
people have had loss of hours, loss of jobs, even this Maui Land and Pine, you know, is
going to add another 200 and...or maybe 300 people out of work unless something is
resolved in the next few months and hopefully something will. But there is more and
more indications that we need to work on this. Another key indication is when we offer
the first time homeowner's program, 300 applications came in and we had to stop
because we don't have enough money to continue. We had to say no, enough. Three
hundred people came running in — first time homeowners — and we could take no more.
So it's indicative of the market place, it's indicative of what we have, and Mr. Chair, with
your leadership and Chair Mateo's leadership, you know, we can make this change and
go look at whatever else later. But this change I think is a step in the right direction. Is it
a perfect step? No. Just like everything else, we always come up with this idea that we
trying to get the perfect law, perfect bill, perfect ordinance, and they all never seem to
come up. But are we willing to change when we see the change needed? That is the
mark of a good Council. I think this Council has always reacted in that respect — looked
for the changes that were needed when it was needed. And so I can support your
recommendation when you send it down, Mr. Chair. Thank you for my time.
CHAIR NISHIKI: Thank you. Any other comments prior to recommendation? Mr. Mateo.
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COUNCILMEMBER MATEO: Chairman, thank you very much and echoing the same
sentiments I will gladly support the Chairman's recommendation. I think the 30 percent
is, is a fair number at this point in time. Times have changed and I think it only
appropriate that we start to address those changes. I do want to make mention that had
the original policy that, that mean 40 percent and the 50 percent, we have to remember
those were compromised numbers. The number would have been 80 percent. I hope all
of you remember that. So we have in fact come a long way. So what we're dealing with
today is just trying to deal with the times. So I fully support the Chairman's
recommendation and I will definitely continue to look forward to more changes in the
policy because what we actually are dealing with is what was said many years ago. This
is a working document and this working document is a living document for us because it
will continue to evolve as times change and people change. So I'm excited about the
implementation of change, and I thank you, Mr. Nishiki, for bringing this forward.
Thank you.
CHAIR NISHIKI: Any other discussion? So I'm looking at all of you down there and you're
like the little bamboo trees -COUNCILMEMBER BAISA: Swaying.
CHAIR NISHIKI: --and as the wind blows, we sway. ... (Chuckles). . . Okay. Anyway, the
Chair would like to recommend a bill for an ordinance amending the residential
workforce housing requirements, and also in Section 3, as recommended by the
Corporation Counsel, the last sentence shall read, This ordinance shall not apply to any
development for which a residential workforce housing agreement has been executed."
-

VICE-CHAIR PONTANILLA: Mr. Chairman, I move that we move forward the proposed bill
entitled A BILL FOR AN ORDINANCE AMENDING THE RESIDENTIAL
WORKFORCE HOUSING REQUIREMENTS".
-

CHAIR NISHIKI: Moved by Mr. Pontanilla, second by Mr. Mateo. Any discussion?
VICE-CHAIR PONTANILLA: That include the filing of the communication?
MR. KANESHINA: Chairman?
CHAIR NISHIKI: No, this is going to. . .
VICE-CHAIR PONTANILLA: Oh, I'm sorry. Yeah. No, no. Okay.
CHAIR NISHIKI: Thank you. Jo Anne, followed by Gladys.
COUNCILMEMBER JOHNSON: I just, you know, and, and I'm certainly willing to see if this
works. I guess what we do...this is an experiment, if nothing else, to see if we can
produce housing. I think there's a couple of things that happened on the last policy and
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one, the biggest thing of all, is the economy. That was not a factor when we first...and in
fact, Mr. Carroll began it and Mr. Mateo finished it out. This was a long process and
over that time one of the reasons why this may not have worked is because the economic
conditions that existed at the beginning were not the same as the ones at the end.
One of the things I want to be clear about though is that when we look at 30 percent you
know, I, I, I know we've had this discussion before and I just want to be crystal clear in
my mind that I, I do better with ratios than I do with percentages because of the
ambiguity. Like for every three homes let's say, well, I guess it would be whatever the
percentage is, I want to know how much we're going to get. Like if we have one marketpriced house, then it means that 30 percent of that amount, you know, so in other words if
you just apply it straight, it would be easier if it was 25 percent. I'll use that example. If
you have four market-priced units, is one of those market-priced units then going to be
the, the, the unit, you know, that's required to be delivered. Because in, in...we got into
this discussion before because people said, oh, no, no, if you delivery four units, that
means you have to give one extra unit. So there would be four market-priced units and
then one extra unit. And there was an interpretation and I just want to be clear about how
this is going to actually...when it hits the ground so everyone's clear about how this is
going to be uniformly applied, I personally would rather see rather than just doing it the
way or the language that's here, I'd say for every three units that are market-priced one of
them must be a, you know, an affordable unit, or for every four units one of them must be
an affordable unit, however that works out. But you understand, Corporation Counsel,
what I'm saying though is that we have had this problem before on the interpretation. Is
it...is it the unit being delivered based on I guess added to or as a part of the units to be
delivered? If I'm confusing the issue, I apologize. But I think, Mr. Chair, you, you know
what I'm speaking about because we had this discussion before.
CHAIR NISHIKI: Are you, you seeking an answer to that question?
COUNCILMEMBER JOHNSON: Well, I, I want to be clear about what we're actually voting
on because if I say, if there's 100 units that are going to be delivered, are...is and 30
percent of 100 is 30 units. Am I correct? So 30 out of the 100 must be affordable.
MS. SLOPER: No. Member Johnson, because of the different and I think that we're going to
get into this discussion today because there are four different...basically, four different
ways that a developer can satisfy the requirement. One of the ways,...and I know that we
did have this discussion earlier is for actual units to be developed off-site. So if you have
100 units...100 market units, the requirement for talking about units that are going to,
you know, more than 50 percent are going to be for sale for less than $600,000, -COUNCILMEMBER JOHNSON: Right.
MS. SLOPER: --which is what I'm talking about today, then 30 percent, so 30 units would need
to be provided as affordable or as residential workforce housing units. Not...I mean it
could be provided on the same site, it could be provided within the same community plan
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area, which would not necessarily be in that same development — that 100 units that kind
of sparked or caused all of the requirements to come into play at all.
COUNCILMEMBER JOHNSON: Okay. So, so just let me be clear about what you're saying.
So the 30 units are in addition to the 100. Is that what you're saying?
MS. SLOPER: For 100 units that are market units, there's a requirement that there are...be 30
workforce housing units. They can be provide...1 mean it depends on how. ..
COUNCILMEMBER JOHNSON: I know the formula. Right.
CHAIR NISHIKI: We're going to look at that today.
COUNCILMEMBER JOHNSON: Yeah. And, and ... (coughs). . . excuse me, Mr. Chair, but
the reason I'm asking this is because if you take the whole total number, if you take 130
units and you take 30 units as a percentage of the 130.. .
MS. SLOPER: No, but that's.. .
COUNCILMEMBER JOHNSON: So are you saying then out of 100 units if, if somebody's,
you know, going to construct 100 units, 30 out of those units have to be affordable?
Thirty of those units must be affordable?
MS. SLOPER: No. If they have 100 units that they're selling at market rates, right, their
requirement is to provide 30 units for an in-lieu fee or partner. So it's not necessarily that
they.. .
COUNCILMEMBER JOHNSON: You're confusing me even more because I'll tell you I'm
trying to determine is the 30 percent in addition to or a percentage of?
MS. SLOPER: The 30 percent is a percentage of the market units, but it's not.. .
COUNCILMEMBER JOHNSON: Yeah, but.. .
MS. SLOPER: You don't, you don't add on to it.
COUNCILMEMBER JOHNSON: But, but that's not what you're saying. I'm saying if you're
constructing 100 units, 30 of those units must be affordable. That's my understanding. Is
that, that...is that not correct?
MS. SLOPER: It's one way of...it is one way of satisfying the requirement, -COUNCILMEMBER JOHNSON: Yeah, but all I'm saying is right now -MS. SLOPER: --but it's not.. .
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COUNCILMEMBER JOHNSON: --we're just talking about...I'm not talking about all those
other satisfaction things. I'm just saying if we're saying if they're going to satisfy it
through the delivery of units only, then if you're constructing 100 units, 30 of those units
would be affordable.
MS. SLOPER: And I, you know, I'm sorry that I'm making it more confusing, but because
there's different...because of the way that you have -COUNCILMEMBER JOHNSON: I understand all that.
MS. SLOPER: --the community plan area that, that is where--and I know that we've had this
discussion about on-site versus off-site and should there be different requirements--the
way that it's written right now there's no difference if you... if you're going to provide
the units off-site, that's still going to be 30 units off-site.
COUNCILMEMBER JOHNSON: Yeah, I...Mr. Chair, I just want to be clear as to what the
devil we're voting on because I don't want to have this discussion and have another
argument with the developer somewhere down the darn line that, oh, well, you guys
weren't even clear about what you voted on. So I want to be crystal clear. So can
someone answer the question?
MS. RIDAO: That is...the way Corporation Counsel explained it is the way we're doing it. If
it's 100 market rate...a proposal for a 100 market units, the developer must provide 30
percent which is 30 units. Now, if the developer wants to do it right there on-site right
next...right next to them or if they want to do it off-site, they can do it off-site.
COUNCILMEMBER BAISA: Chair?
COUNCILMEMBER JOHNSON: Maybe Gladys can.. .
COUNCILMEMBER BAISA: Chair, may I try?
CHAIR NISHIKI: Go ahead, Gladys.
COUNCILMEMBER BAISA: Let me see if I can...I think sometimes you just have to use real
numbers. I am developer whoever and I want to build 100 units. They are going to be
under $600,000 so the requirement of 30 percent they were talking about will apply. It is
my understanding on what I think we're voting on or suggesting or what I'm suggesting
that 70 of those units will be sold at that -COUNCILMEMBER JOHNSON: Market.
COUNCILMEMBER BAISA: --market, market or whatever affordable rate — no, market rate,
and 30 homes of that 100 must be sold as affordable units. But it's not 100 and 30 more.
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COUNCILMEMBER JOHNSON: It's not in addition to.
COUNCILMEMBER BAISA: It's not in addition to. The total number of homes constructed
are going to be 100 — 30 of those must be affordable, not 130...plus 30. Because if that's
what we're doing, I have a problem.
(NOTE: Short pause.)
CHAIR NISHIKI: You guys need a recess? Need time for recess'?
VICE-CHAIR PONTANILLA: Chairman?
CHAIR NISHIKI: You want to clarify?
VICE-CHAIR PONTANILLA: No. . . (chuckles). .
CHAIR NISHIKI: Okay.
VICE-CHAIR PONTANILLA: If maybe Corporation Counsel can give us or even your Staff,
give us some examples on paper so that it makes it more clear for all of us, you know,
what constitutes 30 percent. Thirty percent of 100 market? If 100 market is going to be
built, yeah, I can see 30 percent of that being as affordable. So maybe some examples
could clear this thing up.
MR. JENSEN: Mr. Chair?
CHAIR NISHIKI: Yeah, I think...I, I think that...Scott?
MR. JENSEN: Yeah. Mr. Chair, if it may be helpful during a brief recess, Staff could make
copies for the Members of an opinion written by Deputy Counsel Sloper in response to
this request for clarification from Member Anderson that was dated December 8, 2008,
and that does have some examples and at least.. .
CHAIR NISHIKI: If there are no objections, the Committee will be in recess 'till 10:05.
Committee in recess.
. (gavel).. .
RECESS:

9:54 a.m.

RECONVENE: 10:17 a.m.
CHAIR NISHIKI: ... (gavel). . Meeting please reconvene. Let the record show the presence
of Councilmember Kaho'ohalahala.
COUNCILMEMBER KAHO'OHALAHALA: Thank you, Chair.
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CHAIR NISHIKI: I don't think anything has become clearer in regards to that, that question.
However, the Chair would like to, to deal with this concern because given the two
scenarios, a 100 percent and when you read the resolution, you would read that it says 30
percent of the total of units. So then if you look at that, I would say that 30 percent of the
total units which is 30 units. Now, the question is, is 30 percent meaning that out of the
100, 30 would be dealing with the residential workforce, or...or if you have 100 units and
then you take 30 percent, then you add it to the 100 units and you get 130 of which 100 is
market and 30 is not. I think that Administration needs the direction from this Council
and so you, you, you veterans there supposedly had this discussion.
COUNCILMEMBER JOHNSON: Yeah.
CHAIR NISHIKI: And I'm not trying to squeak out of it. I'm just trying to see where, where
that policy is and let's make a decision. That's all. It's really simple. And Jo-Ann I
don't know if...because we've had very few projects come in where you've had to deal
with it, I don't know if you can...you would like to share some light to help us and Kim
also, and then we've got to deal with it. And if it's not clear, then I will defer this — plain
and simple. So, Jo-Ann.
MS. RIDAO: I, I will attempt...I may further confuse people but the way that we have actually
been doing it is, if a developer comes in and he wants to do--I mean a good example here
is, is Pulehu Farms and David Goode is here also--so he has chosen to do 34 ag lots. Of
the... so he's required to do--we know it's going to be 600,000 and more so he's going to
be doing 50 percent--he was required to do 17 affordable units which he chose to do
off-site and he's completed part of that agreement. When a developer comes in and
we've done that agreement and that's how that one actually is, when a developer comes
in and this has not yet happened in an agreement and they're doing, say they're doing a
planned development and they're going to do 100 units. Of those 100 units, 30 will be
affordable and 70 are going to be market. In that planned development we would agree
to that. That's the way I'm doing it...I mean that's how I'm interpreting it now. I'm not
saying, okay, you have 70 market and 30 affordables within this planned development,
you got to give us 30 more, which would mean 160 units. So.. .
CHAIR NISHIKI: I, I, I guess I'll be the first to speak and then I'll, I'll allow Members to speak
because then those are two different ways of calculating it -MS. RIDAO: Yeah.
CHAIR NISHIKI: --and, and that's not consistent. But I don't know if we're going to allow
Administration to have that much flexibility. The Chair would not want to, but I'd like to
hear from other Council Members. That's interpreted in two different ways.
Mr. Medeiros.
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COUNCILMEMBER MEDEIROS: Mahalo, Mr. Chairman. Yeah, I think the interpretation
part like anything else is always very difficult. But in the current ordinance and I'm
hoping it's current what's in our binder, similar to the bill that we're looking at where it
describes how the percentages would be applied.. .
CHAIR NISHIKI: Can you, can you reference this so that we can turn to what you're looking
at?
COUNCILMEMBER MEDEIROS: Okay. Yeah, I'm looking at the ordinance which would be
the second, I think it's second...no, the third...no. the fourth document in our binders
from the front.
CHAIR NISHIKI: Cover letter?
COUNCILMEMBER MEDEIROS: There's no cover letter. It just says, Residential Workforce
Housing Policy.
COUNCILMEMBER VICTORINO: In back of what number? One.. .
COUNCILMEMBER MEDEIROS: It's in the back of the article from The Maui News, which
was dated February 8, 2009. It's further in back of the other Maui News and the first
document in the binder is...
CHAIR NISHIKI: Okay. Staff, will you help Members so that we can all get.. .
COUNCILMEMBER MEDEIROS: February 9 th is the first document.
MR. JENSEN: Chair, for those looking, it's Chapter 2.96 -COUNCILMEMBER MEDEIROS: Yeah.
MR. JENSEN: --of the Maui County Code. The Chair in a meeting reproduced that for your
convenience.
COUNCILMEMBER MEDEIROS: It's about the number four document from the front of the
binder in that section.
CHAIR NISHIKI: You talking about 2.46, Scott?
COUNCILMEMBER MEDEIROS: 2.96.
CHAIR NISHIKI: 2.96? It's a single...you can look at your -COUNCILMEMBER JOHNSON: It's a single sheet.
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CHAIR NISHIKI: --single piece of paper -COUNCILMEMBER MEDEIROS: Oh, the small print. Yeah. This one is -CHAIR NISHIKI: --that we produced.
COUNCILMEMBER MEDEIROS: --one, two. right. This one.. .
CHAIR NISHIKI: 2.96.040 and it says one of two.
COUNCILMEMBER MEDEIROS: Okay. This one is...the one in the binder is 14 pages. It's
2.96, the Residential Workforce Housing Policy.
CHAIR NISHIKI: Yeah, but isn't it at 2.96.040?
COUNCILMEMBER MEDEIROS: Oh, you mean the part I'm talking about?
CHAIR NISHIKI: Yeah.
COUNCILMEMBER MEDEIROS: Oh, okay. Let me go back there. Yes, that's correct.
CHAIR NISHIKI: Okay, and then under where?
COUNCILMEMBER MEDEIROS: Well, it's describing how the 50 percent and the 40 percent
is applied which is the current ordinance right now. Now we're, you know, now we're
voting on 30 percent, but that has no bearing. But I just want to say that in...now,
Mr. Chairman, the single sheet that was passed out, is that different from -MS. RIDAO: No, it's not.
COUNCILMEMBER MEDEIROS: --this 14? No? Same? Okay. So for instance, well, it
doesn't matter which one, but let's go to number one under 2.96.040.
CHAIR NISHIKI: (A)(1).
COUNCILMEMBER MEDEIROS: (A)(1), correct.
CHAIR NISHIKI: Okay.
COUNCILMEMBER MEDEIROS: And it says when more than 50 percent of the dwelling
units and/or new lots in the development offered for sale for less than 600,000, currently
40 percent of the total, 40 percent is what is applied now. But it says 40 percent of the
total number of units and/or lots. I don't see anyplace where it says that the affordable
units will be in addition to the total number of units, and that, that's my question about
how do you go from 100 units to 130 if it's done off-site because it changes the
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percentage. And, and for instance I also ask the Administration because it says and/or
lots, but the ordinance we looking at doesn't say anything about lots. Are we intending to
have the same meaning in our new bill that we're reviewing that it's only units, not lots,
or are lots considered units in the new bill that we're looking at? Because I asked the
Administration if you can sell affordable lots without a residence on it and if I can ask the
Administration that again just to be sure I heard the right answer. So Ms. Ridao, can we
under this ordinance sell just affordable lots or it has to come with a resident structure on
it?
MS. RIDAO: You could sell just lots, yes.
COUNCILMEMBER MEDEIROS: So if our new bill doesn't include lots are we changing the
ordinance to mean that it's only residential units and not lots, is one question. The other
question is if a developer comes in, he's subdivided his project into 100 lots and then we
say there's an option of you can provide lots off-site. . . . (change tape, start 2A). . . So
he has to go find, you know, that percentage of lots off-site if he wants to do that to sell.
And I guess that was explained by Ms. Ridao, but...that, that's what happened in the
project Upcountry. But what happens if the developer doesn't have off-site? He has to
do it within the project that he has applied for. And if it's a 100 lots, then on-site project
would mean, you know, if we talking 30 percent, 30 of those lots would be affordable, 70
would be market, not 130 because you can do it off-site. So that...those are my two
questions. Are we being consistent with the existing ordinance that it includes and/or lots
or we're not because in the new bill, the bill we're considering, it doesn't show lots?
CHAIR NISHIKI: No, it doesn't change really. We're only changing the percentages.
COUNCILMEMBER MEDEIROS: So.. .
CHAIR NISHIKI: Language is not being changed.
COUNCILMEMBER MEDEIROS: Oh, okay. But.. .
CHAIR NISHIKI: Yeah.
COUNCILMEMBER MEDEIROS: So in, in the new bill it has lots? Oh, I'm sorry -CHAIR NISHIKI: Yeah.
COUNCILMEMBER MEDEIROS: --I thought I read it without. Okay. So that answers that
question.
CHAIR NISHIKI: That answers that question.
COUNCILMEMBER MEDEIROS: Right. But the other question is --
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CHAIR NISHIKI: Next question.
COUNCILMEMBER MEDEIROS: --I don't see where it says in addition to. It says the total
number of units — 40 percent or 50 percent or 30 percent will be a part of the total number
of units.
CHAIR NISHIKI: Okay. You have a question for us?
COUNCILMEMBER MEDEIROS: So that's my question.
CHAIR NISHIKI: Yeah, you have a question for Corporation Counsel?
COUNCILMEMBER MEDEIROS: Yeah, that's the question and, and you know, I know they
may have a different interpretation, but I think as you say, Mr. Chair, we got to be really
clear on this before we take final action.
CHAIR NISHIKI: No, -COUNCILMEMBER MEDEIROS: Thank you.
CHAIR NISHIKI: --you're right.
MS. SLOPER: Thank you. Member Medeiros, I think if you look at the December 8, 2008
opinion that I wrote to Councilmember Anderson at the time.
COUNCILMEMBER MEDEIROS: And that's the one Staff just passed out?
MS. SLOPER: Yes.
COUNCILMEMBER MEDEIROS: Okay.
MS. SLOPER: On page...on Page 4, -COUNCILMEMBER MEDEIROS: Page 4.
MS. SLOPER: --I think that question that you just asked which is...and I'll just read from the
letter underneath that first paragraph that's numbered four it says, Your letter further
asks whether section 2.96.040 requires 40% (and 50%) of the total number of units", or
of only the market priced units". And so when our office looked at this request from
Ms. Anderson at the time, you know, when you...when you look at the entire section that
phrase, total number of units", we interpreted that to mean the total number of units to
be developed in any particular project. So when a developer comes to the County saying
that they want to develop a 100-unit or 100 lot, you know, for instance, development, that
project has a total number of units of 100.
-

-

-

-

-
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COUNCILMEMBER MEDEIROS: Right.
MS. SLOPER: The requirement under 2.96 will be calculated based on that 100.
COUNCILMEMBER MEDEIROS: Right.
MS. SLOPER: Right? So...and this is where I know I frustrated Councilmember Johnson
earlier, but I think it's very important because the way that the, the ordinance is written
there are options for the developer in that. So to provide units, to provide lots, to pay an
in-lieu fee, and if you look, you know, further on in the...on that page on Page 4, it gives
you examples. So the middle paragraph there if, for example, a developer proposes a
project with 100 units, like we were talking about, -COUNCILMEMBER MEDEIROS: Uh-huh.
MS. SLOPER: --all of which are to be priced at more than $600,000, they would have the 50
percent requirement under the Code.
COUNCILMEMBER MEDEIROS: Right.
MS. SLOPER: So an alternate way of satisfying the requirement would be to pay, subject to
your approval, an in-lieu fee based on...based on the calculation using the 50 percent
number which would be 50 in this case.
COUNCILMEMBER MEDEIROS: Uh-huh.
MS. SLOPER: The developer would still be able to build those 100 units in the proposed project
so that would be the 100 units that the developer's building in the project itself plus there
would be the in-lieu fee that they're paying. So it's not that they would only be able to
build 50 units because they're paying based on the total number of units in the project.
COUNCILMEMBER MEDEIROS: Okay. Thank you for your interpretation. What I find
difficult to understand is that it encourages the developer to be able to build the
maximum amount and try to take advantage of in-lieu which doesn't give us any units. It
gives us an in-lieu or it gives us, you know, other allowable options to the developer.
Also, if it's built off-site and that's in addition to, then it encourages the developer to do
that also because then you have more market units to sell. When it's do it...done on-site
as part of the total number of units, then it's clear that if it's a 100-unit development and
70 are marketable and 30 are affordable, to me there's no question, you know, what the
numbers are. In other scenarios that you describe, it increases the number of units and,
and somehow...let me ask the Administration one more question. When the application
is done and the developer comes in and they say they're development is for a 100 units, is
it all drawn out already or it's just a preliminary application that this is their plan? Or do
they have to come in with a drawn out plan that these are our 100 units here or these, you
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know, because I'm not sure what the process is when they apply for the afford...for this
policy benefits.
MS. SLOPER: Like I.. .
CHAIR NISHIKI: Okay, you know what? Stop. Stop, stop, stop. . . . (laughter). . . You guys
are really... Bill, you really muddying the water.
COUNCILMEMBER MEDEIROS: Well, I, I think.. .
CHAIR NISHIKI: And, and I want to tell you this, -COUNCILMEMBER MEDEIROS: Yeah.
CHAIR NISHIKI: --okay.
COUNCILMEMBER MEDEIROS: I think unless we have it...a clear understanding and it's in
writing that, that's the interpretation of everybody -CHAIR NISHIKI: Yeah.
COUNCILMEMBER MEDEIROS: --it's always going to be muddy.
CHAIR NISHIKI: No.
COUNCILMEMBER MEDEIROS: We going to look at appeals all the time.
CHAIR NISHIKI: No. And, and, and, and that's the reason why I think it is going to be the
County...the Council's policy to, to set this up whether it's going to be, when you say a
100 is that 40 percent or 30 percent. So let's use 40 percent, gonna be 40 units of that
100 which would give you 60 market, 40 workforce, -COUNCILMEMBER MEDEIROS: Affordable.
CHAIR NISHIKI: --or it's going to be...out of the 100 it's going to be -COUNCILMEMBER JOHNSON: In addition.
CHAIR NISHIKI: --40 more to the 100. And when I look at...when I look at just on the
surface, and, and, and, and nothing more, it would seem for the developer that he would
rather see to be able to build that 100 market and then build the extra 40. It, it, it would
be...give 'ern a financial edge that way.
COUNCILMEMBER MEDEIROS: Yeah, and --
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CHAIR NISHIKI: No matter how you look at it.
COUNCILMEMBER MEDEIROS: --yeah, Mr. Chair, I agree.
CHAIR NISHIKI: But I'm not sure.. .
COUNCILMEMBER MEDEIROS: I agree as long as it's made clear how we interpreting it and
what the wording is.
CHAIR NISHIKI: That's fine.
COUNCILMEMBER MEDEIROS: Yeah. I, you know, and for, for me, you know, I did submit
an amendment and I think to be able to build it off-site and even out of the community
plan area is helpful, too, to the developer and to rural areas like Hana, Molokai, and
Lanai. But I agree that it has to be very clear how we put the wording on this.
CHAIR NISHIKI: Yeah.
COUNCILMEMBER MEDEIROS: Yeah. Okay. Mahalo, Mr. Chairman.
CHAIR NISHIKI: Yeah, and, and, and in this area, which we will be discussing next under (B)
those are when the developer has the choices and so I just feel that Members need to look
at how you want to distinguish that calculation, yeah. And, and I don't...I don't know if
you are ready. So some input and then if not, then I, I will defer this item and move on to
the next. Jo Anne.
COUNCILMEMBER JOHNSON: Yeah. And, and I've always been, you know, clear in my
interpretation 'cause I don't agree with the interpretation of the in addition to. When we
looked at other projects, we looked at the overall impact. Member Medeiros is right.
When a project comes in, you got a 100 units. You look, especially if it's in a SMA area
or if it's in really...if it's infill, you've got to look at how that whole thing is going to
operate. Now, if you got 30 units in some other part of the County, how are those units
going to integrate? How are you going to account for the impact of those 30 units? So to
me, if somebody wants to do a 100 units, you know what, you've given us the
calculations, you've given us the environmental impact statements or the justification,
how the traffic's going to operate, how it's going to integrate in the community, how
many bus stops you need, parking, everything, but then when you add on...if you add on
the extra 30 in addition to, there's never any accountability as to what the impact of those
additional units is going to be and depending on where they are. So, excuse me, but I'm
saying if you have a 100 units, if 30 of those are affordable, the 70 should be the market.
That's my interpretation 'cause then you can legitimately say, okay, we've looked at a
100 units, we've looked at the impact, we have the analysis, we have the traffic impact
reports, we have this engineer saying we need drainage, all that stuff is considered just
based on the core number of units, not anything extraneous, and those other things are
usually not addressed unless there's a significant number of off-site units. So that's my
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way...that's the way I would prefer and if you have to spell it out by giving an example
to say, for example, if a 100 units are going to be constructed, then 30 of those units
based on this formula must be affordable, whether they're on- or off-site — plain and
simple. Thank you.
CHAIR NISHIKI: Okay. Thank you, Jo Anne. Because I, I can really see what she, you know,
but that maybe never was considered. If you do those units outside that area, the project
area, is there discussion on those impacts? And I don't know if that discussion ever
occurs. It doesn't. That could be big and something we need to look at. Anymore
discussion? Gladys.
COUNCILMEMBER BAISA: Thank you, Chair. I certainly see it the way Member Johnson
does so that's not an issue for me. I'm very clear.
CHAIR NISHIKI: Uh-huh.
COUNCILMEMBER BAISA: And I think maybe the language 30 percent of the total units
constructed whether they're on-site or off-site or whatever, and if you want to build a 100
here and 30 someplace, then you still have to stick with the 30 percent. Maybe that
would be clarifying. Right now it's confusing because it's not in there. But anyway, I
have a procedural question. Right now you're looking at 2.96.040(A)(1) and is that 30
percent the only change that we're considering and will you be looking at further
changes?
CHAIR NISHIKI: No. That is the only change that has been considered in today's bill — period.
COUNCILMEMBER BAISA: Will there be an opportunity then to propose any amendments?
Remember you invited those who...that were -CHAIR NISHIKI: Yes.
COUNCILMEMBER BAISA: --here to submit things and I have submitted one. I'm wondering
if there would be another chance. Otherwise, should I talk about it now'?
CHAIR NISHIKI: No. You will have many more because I, I'm just trying to keep the
discussion to the ordinance.
COUNCILMEMBER BAISA: Thank you, Chair. I think we got to have some order or we're
going to have disorder. Thank you.
CHAIR NISHIKI: You can go all over the place.
COUNCILMEMBER BAISA: Thank you.
CHAIR NISHIKI: Thank you. Any, any more discussion?
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VICE-CHAIR PONTANILLA: Chair?
CHAIR NISHIKI: Are Members ready to act with clarity or, or you're not? Mr. Pontanilla, go
ahead.
VICE-CHAIR PONTANILLA: Thank you. I think Ms. Sloper had provided us with good
information regarding how it's interpreted, and you know, when I read it, when you say,
for instance, if we're going to go 30 percent within a 100 lot subdivision, I look at it 30
percent of those total units. And if we're going to do it outside of that one particular area,
it would be 30 percent of the total which again, you know, the question, now you looking
at 130. So that, that's the issue that we need to clarify. But the...what's written in here
on 2.96 is clear, is clear. It's only when we go outside of the project area to a different
location that becomes questionable. Thank you.
CHAIR NISHIKI: Mr. Mateo.
COUNCILMEMBER MATEO: Chairman, thank you very much and I, I agree with
Mr. Pontanilla. So the question would be right to...right back to Corporation Counsel.
The original intent was exactly what Ms. Johnson commented on. Okay, that was the
original intent. It started to get cloudy when addressing the policy we started to allow the
opportunity for the developer to develop off-site. So at this point, you understand the
dilemma we're in, you understand now the complexity of just trying to address this one
factor in 2.96. As our legal person, can you not work on it to make it a little more
concise so there is no question?
CHAIR NISHIKI: In, in other words, Kimberly, if I...if I may ask you, you understand where
most of us are going? That in that 100 percent, 70 is market, 30 is residential workforce
— period. That's how you calculate it. Nothing more.
MS. SLOPER: For the...so for the 100 unit project, right?
CHAIR NISHIKI: Yeah.
MS. SLOPER: So you want there to be a limit on the number of market units that are allowed?
Is that what you're saying?
CHAIR NISHIKI: No. The, the limit has already been set. Out of a 100, 70 is market, 30 is
workforce.
MS. SLOPER: Because then I think that you get into an interpretation problem of having 70 be
the basis for your calculation instead of a 100. Because if you're, you're calculating the
percentage requirement based on the number of units or lots that are being sold for a
certain dollar amount, right? Either greater than...$600,000 or greater or less than
$600,000.

PUBLIC SERVICES COMMITTEE MINUTES
Council of the County of Maui

November 18, 2009

COUNCILMEMBER MATEO: But...Mr. Chair?
CHAIR NISHIKI: Go ahead, Danny.
COUNCILMEMBER MATEO: But what you're actually dealing with then is not the original
submission of the applicant with a 100 homes. You're looking at an addition to and that
seems to be an interpretation of the policy. So it is nothing to do with an addition to. It
has to do with what the original number of units that this applicant has submitted for
consideration of their project.
MS. SLOPER: Okay, and I understand that I think now that...I think the dilemma that is going to
arise from any further clarification...and I think that will clarify things as far as if the
developer is going to provide actual units or actual lots. In the instance where you then
have a developer who opts to choose the in-lieu fee or partnering with a nonprofit or
community land trust, then.. .
COUNCILMEMBER MATEO: That has no bearing because the units are not going to be built.
The formula is going to kick in for them to cough up the monies to provide for these units
elsewhere. So that does not have any bearing on the -MS. SLOPER: But the.. .
COUNCILMEMBER MATEO: --total number -MS. SLOPER: But the.. .
COUNCILMEMBER MATEO: --with the formula we're looking.
MS. SLOPER: But the difference is that if a developer opts to provide to pay money rather than
provide the actual units, they're going to have a starting point of 100 market units as
opposed to the developer who has to provide the actual units and is only able to provide
or only able to sell 70 market units out of their 100 units. Does that make sense?
COUNCILMEMBER MATEO: Yeah, it does.
COUNCILMEMBER VICTORINO: It does.
COUNCILMEMBER MATEO: Yeah.
MS. SLOPER: There's a disparity then.. .
COUNCILMEMBER MATEO: Yeah, and Mr. Chair, this, this is all part of keeping this
poli...the policy constitutional. . . . laughter) .
(
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MS. SLOPER: Yeah, exactly. . . (chuckles). . . So it has to be equal application.
CHAIR NISHIKI: Yeah.
VICE-CHAIR PONTANILLA: Okay.
COUNCILMEMBER VICTORINO: Okay.
CHAIR NISHIKI: Okay. And we need to have more discussion.
COUNCILMEMBER MATEO: Yeah, Mr. Chair, I.. .
CHAIR NISHIKI: And, and, and we're going to have the discussion on the in-lieu.
COUNCILMEMBER MATEO: Yes.
CHAIR NISHIKI: That's what was scheduled to happen. But, you know what, if there are no
objections, I'm going to defer the...this interpretation and have more discussion on the
in-lieu fees. Actually, my sharp group of two here was ready to do it and they're real
good, but I don't think it's going to give us enough time and I know that we've got a
pretty heavy meeting this afternoon. So any more discussion because the Chair is really
going to, to defer this item and, and...for another day. Joe.
VICE-CHAIR PONTANILLA: Do we have a motion on the floor?
CHAIR NISHIKI: Yes.
COUNCILMEMBER JOHNSON: Yes.
VICE-CHAIR PONTANILLA: Do we need to remove that motion?
CHAIR NISHIKI: Yes. But I, I don't know if there was any more discussion because -VICE-CHAIR PONTANILLA: Oh, okay. Fine.
CHAIR NISHIKI: --you may want to give the Committee more direction.
VICE-CHAIR PONTANILLA: Okay.
CHAIR NISHIKI: Any Members have that? Okay. Seeing none, the Chair would ask that the
maker of the motion and the seconder [sic] withdraw that motion.
VICE-CHAIR PONTANILLA: Mr. Chairman, I withdraw my motion.
COUNCILMEMBER MATEO: Withdraw my second.
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CHAIR NISHIKI: Okay. Any other discussion? Okay. Seeing none, there's not going to be
any action today. I, I, you know, you know, what is in front of you now. I don't know if
there's any more that you want to give as an input to deal with this circumstance. The
direction of that 30 percent I think was a very sincere one. It's just that the, the
calculation is the one that kind of stirred the pot and created this concern. But we need to
deal with it. We still need to deal with it. And so we'll look for your input.
Kimberly, Danny asked you about looking at dealing with it from the aspect of the 100,
but then I think the, the concern of the in-lieu needs to take place, and so we'll have that
at our next meeting, yeah. So forget that request also. . (laughter). Okay.
COUNCILMEMBER VICTORINO: Gee, thanks, Chair.
CHAIR NISHIKI: I, I, I hope that's clear with you, you people about even that request. Okay.
Anyway, thanks for this discussion, Jo Anne, but -COUNCILMEMBER JOHNSON: . .(chuckles). . . Sorry.
CHAIR NISHIKI: --we'll, we'll move on and, and, and, and, and hopefully, we can get it to
where we...where we want it. Okay. Again, thank you so much. This meeting is
adjourned. . . . (gavel). .
ACTION: DEFER PENDING FURTHER DISCUSSION.
ADJOURN: 10:49 a.m.
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