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CHAIR KAHO' OHALAHALA: . . . (gavel). . . Good afternoon everyone. The Chair would like
to reconvene our meeting of 9:00 am on March 1, 2010 and then we'll call this meeting to
order. As you recall, Members, this reconvened meeting is on the topic of the
Countywide Policy Plan which is part of the General Plan update. This afternoon we are
joined by the Planning Department. We have Planning Director, Mr. Jeff Hunt. We have
Long Range Planner, Senior Planning Administrator, John Summers and Senior Planner,
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Simone Bosco. We also have with us the Deputy Corporation Counsel--I need to slow
down--Mr. Michael Hopper. Okay. Welcome. And then also our Staff, David Raatz and
Clarita Balala. For the record, let it show that present for today's reconvened meeting is
Member Mike Molina.
COUNCILMEMBER MOLINA: Good afternoon, Chair.
CHAIR KAHO'OHALAHALA: Member Gladys Baisa.
COUNCILMEMBER BAISA: Good afternoon.
CHAIR KAHO'OHALAHALA: Vice Chair, Member Jo Anne Johnson.
VICE-CHAIR JOHNSON: Hello.
CHAIR KAHO'OHALAHALA: Member Bill Medeiros.
COUNCILMEMBER MEDEIROS: Aloha, Chair.
CHAIR KAHO'OHALAHALA: And Member Michael Victorino.
COUNCILMEMBER VICTORINO: Aloha and good afternoon, Chair.
CHAIR KAHO'OHALAHALA: And excused for today's meeting is Member Wayne Nishiki.
He went home sick so. So if we can get back on track. Testimony has been closed on
this item and we have only two remaining sections in which to go through. So, Members,
if you can pull out the appropriate items that we are going to deliberate on. First of all,
it's a communication summary of a proposed amendment which was listed as Item 2(e),
and it's dated February 19, 2010, and it's entitled Maui County Council Summary of
Proposed Amendments, and this is Item 2(e). And the Chair at this time would accept the
motion to approve the amendments proposed here to Bill 9.
VICE-CHAIR JOHNSON: So moved, Mr. Chair.
COUNCILMEMBER VICTORINO: Second for discussion.

CHAIR KAHO'OHALAHALA: Okay. Thank you. We have a motion by Member Johnson,
seconded by Member Victorino to accept the proposed amendments in Item 2E. And if
you would look at this particular handout you will see that the motion calls to amend
Bill 9 on Page 28 of Exhibit A-1 to strike the word "then" between the word "less" and
the number "10" and insert the word in its place "than". So that's one of the changes.
Two, on Page 38 through 40 of Exhibit A-1 insert the phrase "Maui County Today" as
the header, okay. And three, on Page 35, underneath the picture of the airplane, insert the
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caption "Interisland Air Travel". Okay. These amendments have no substantive effect to
the bill itself so at this point in time are there any discussions on the amendment? Okay,
seeing none, then all those in favor of the amendment signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR KAHO'OHALAHALA: Opposed, no? Okay, the amendment is carried into Bill 9.

VOTE:

AYES: Councilmembers Baisa, Medeiros, Molina, Victorino, Vice-Chair
Johnson, and Chair Kaho' ohalahala.
NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Nishiki.

MOTION CARRIED.
ACTION: REVISE BILL 9 BY INCORPORATING THE REVISIONS AS
STATED IN THE SUMMARY OF PROPOSED AMENDMENTS,
DATED FEBRUARY 9, 2010, FROM COMMITTEE CHAIR
KAHO' OHALAHALA.
CHAIR KAHO'OHALAHALA: Okay, now remaining, Members, would be Item 2(f) and if you
would pull out of your binders. This was a...was submitted for the Council written
testimony by Mr. Dick Mayer on February 19 th , relating to the Countywide Policy Plan's
goals and intent. And at this time the Chair would entertain a motion to accept the

amendment proposed.
VICE-CHAIR JOHNSON: So moved.
COUNCILMEMBER VICTORINO: Second for discussion purposes.
CHAIR KAHO'OHALAHALA: Okay. Moved by Member Johnson, second by Member
Victorino to accept the proposed language change in this, presented as Item 2(f). And
essentially I think what is before us is aside from some grammatical changes here, the
main thrust of this is to remove the section, the last sentence I believe that says, Because
the policy plan is largely general and aspirational in nature it is not intended to be used in
the review of applications for ministerial permits. Members, discussion on this proposed
amendment?
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COUNCILMEMBER VICTORINO: Yeah, Chair?
CHAIR KAHO'OHALAHALA: Member Victorino.
COUNCILMEMBER VICTORINO: Okay. Yeah, I'd like the Department's take on this
because again, this was something that I think has been coming up time in and time out.
What is your, your take by removing this? What effect would that have as far as your
position on this part of the present version versus the version that they're trying to
reintroduce?
CHAIR KAHO'OHALAHALA: Go ahead, Department.
MR. HUNT: Let me give some examples of what ministerial permits are.
COUNCILMEMBER VICTORINO: Go ahead.
MR. HUNT: Building, electrical, plumbing, driveway, grading, grubbing, signs, landscaping,
work within a County right-of-way, wastewater discharge, even driver's license and
liquor licenses could be considered ministerial permits. The Department inserted this
language with the intent not to change the existing process of permit review, but merely
to reflect the existing process of how permits are currently being reviewed against the
1990 General Plan, which is what the Countywide Policy Plan will replace.
The intent of the language is to remove any ambiguity. During the review of the
Countywide Policy Plan, many people came to the Department and questioned how that
plan would be used. And we've even had a testifier suggest that the language in 2.80B
that all County actions would be reviewed against the Countywide Policy Plan 400-plus
policies. We estimate 420. However, we put the language in to clarify that that's not the
case now and we don't believe it should be the case in the future.
Policy plans are general in nature and they're not regulatory, especially at a higher level.
When we get down to the Maui Island Plan we will be suggesting some regulations and
when you get at the community plan, even perhaps more regulations. The way governing
bodies usually regulate administerial, ministerial actions is they adopt specific ordinances
and codes, electrical codes, plumbing codes, et cetera. We have zoning which has
ministerial regulations, setbacks, building heights.
We want to be very clear that SMA permits and subdivisions are not ministerial. They
are now and they would still be reviewed against the Countywide Policy Plan because
that's spelled out in the standards for those permits. Likewise all discretionary permits
would be reviewed against the Countywide Policy Plan. I discussed the proposal to
remove this language from the Policy Plan with the Director of Public Works and with a
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manager within the Department of Environmental Management and they share... all three
of us share the concern of removing this language and reviewing...as a result reviewing
ministerial permits against the Countywide Policy Plan. We believe it would severely
lengthen the time to review these permits and delay the issuance of these permits. As a
result, it would add staff costs, it would add cost to the homeowner who's going through
basic permitting. It would add cost to the developers. It would divert staff resources
away from other priorities.
So in summary, again the language is intended to remove ambiguity, clarify the existing
process and what's the intent of the future process, and the Department, you know,
normally we can go along with some of your suggestions. We've been working with you
over the past several days and if it's...we can live with it, we pretty much let it go. I'm
going to come right out and say the Department strongly objects to the motion to remove
this language from the Countywide Policy Plan.
COUNCILMEMBER VICTORINO: Thank you, Mr. Hunt. I think you make it perfectly clear
and I think you're also indicating that this could have some very, very high costs,
unintended consequences if we were to put it in the form that is being proposed, isn't that
right?
MR. HUNT: That's my opinion, yes.
COUNCILMEMBER VICTORINO: Thank you. Thank you, Mr. Chair.
CHAIR KAHO'OHALAHALA: Okay. Member Johnson then followed by Member Baisa.
VICE-CHAIR JOHNSON: Yes, and because this is one that's being proposed by Mr. Mayer, is
there an opportunity because I just want to understand better from his perspective? I've
heard from the Planning Department but there's always two sides to every issue so if
there are no objections, I really would like to just hear his justification.
CHAIR KAHO'OHALAHALA: Members, are there any objections?
COUNCIL MEMBERS: No objections.
CHAIR KAHO'OHALAHALA: Okay. Mr. Mayer, would you come to the podium please?
Member Johnson.
VICE-CHAIR JOHNSON: Yes. Dick, and you heard the response from the Administration and
Planning and I just want to understand, because if we're going to change this I don't want
to complicate things. But if you feel strongly about why it should be removed, you
know, in that reference, I just want to hear it so that I can make a decision.
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MR. MAYER: Certainly and thank you very much for giving me that opportunity. First, I want
to go back to 2.80B, the law that governs all of these plans where it says...and right in the
very beginning, all agencies shall comply with the General Plan. So right away, if you
put this in and allow this to happen, that would be an exception to the ordinance 2.80B
where all agencies have to comply with the General Plan. That would be my first point.
The second point is that although Mr. Hunt, you know, listed a number of permits,
that...driver's licenses and certain other ones, there's some other decisions that need to
be made. And I'm not sure...he used two terms that I hadn't heard differentiated before.
He talked about discretionary permits and ministerial permits. My understanding was
discretionary permits were things that the Council might give a permit for through some
process or a planning commission or cultural resource, urban review. Somebody else
may give a discretionary where a decision like that has to be voted on. But there's some
permits that are given out which are not quite so simple as a driver's license and some of
the others that were listed.
For example, when a project district comes up, it goes through three phases. It goes
through two initial phases where discretionary decision, but then the third phase, which is
a broad set of things, looks at the overall project to make sure it meets a whole bunch of
criteria that were put into the project district. And that would be, as far as I understand it,
would be a ministerial permit because it would be made by a department and it could be
quite broad. Now the Countywide Policy Plan has a number of provisions in there, most
of which are as was correctly stated, general and broad. But I would hate to see that
some of those general and broad statements were violated or some, some person in the
bureaucracy in the Public Works Department or the Planning Department or Housing
Department or whatever would say, oh, I can do that because I don't have to follow the
Countywide Policy Plan.
For example, the Countywide Policy Plan talks about protect, enhance, and expand
access to public shoreline and mountain resources. I would hate to see some project go
in, whatever it might be, where an access was blocked, for example. And he says, well, I
don't have to follow the plan because it says here, ministerial permits don't have to be
complied with...the Countywide Policy Plan doesn't have to be complied with if I have
this ministerial decision. Or another example, preserve the public's right of access to and
continuous lateral access along all shorelines. I think all of you would agree, that's a
wise policy to have. But what happens if somebody comes in and wants to put a small
boathouse right on, on the shoreline? Now that would be usually done as what's called a
minor SMA permit, and it's just listed there and the Planning Commission doesn't
usually or doesn't ever, as far as I know, ever review those kinds and there's no
discretionary decision. That's sort of a rubber stamp type permit. Well, I would hate to
see that a small boathouse, which might be considered a minor SMA thing, would
somehow block a lateral thing and somebody in the bureaucracy would be able to do
those kinds. And so that's what I'm getting at and there may be others.
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Now I don't think the electrical--I went through the Countywide Policy Plan--I don't
think that there, there even electrical permits have been mentioned in there, I don't think
a lot of things. So I don't think that we're talking about blocking or enhancing the work,
increasing the work for people and costing a lot of things, but I think that if a person in
the bureaucracy has an obligation to or has the right to give out ministerial permits, which
probably won't even go up to the director of a particular department, I would hope that
they would be familiar with the General Plan and the Countywide Policy Plan and in this
case the Countywide Policy Plan, enough to know in their area of expertise, they should
know what the plan says. And should be able to relatively quickly say, I don't have to go
back and read it, I know that lateral shoreline things shouldn't be violated.
VICE-CHAIR JOHNSON: Yeah and we got a communication--I don't know if you've seen this
from Mr. Vanderbilt--where I understand what Mr. Hunt's saying, but I also hear what
you're saying. And he's suggested taking out some of the language but saying the Policy
Plan will be used in the review of applications for discretionary permits as defined herein,
but is not intended to be used in review of applications for ministerial permits as defined
herein which include plumbing and electrical permits among others. So, I mean, I don't
know because, you know, I'm kind of looking at that language as well, as long as we
come up with clear definitions. How do you feel about that kind of...
MR. MAYER: I couldn't quite follow... it was so fast that...
VICE-CHAIR JOHNSON: Yeah. Okay. Well...
MR. MAYER: I believe that, you know, we don't have any definition of ministerial permit, how
far it...how it goes at all. It's not clarified he...I don't even think it's in the glossaries of
your, of the plan, if there is a glossary prepared.
VICE-CHAIR JOHNSON: Okay.
MR. MAYER: So it's not defined and the examples that were given, I, for the most part would
agree with almost all of them. I don't think any of those conflict with concepts in the
plan but there are some other areas such as the project district, a minor SMA--I tried to
give you two examples--where there may be a problem.

VICE-CHAIR JOHNSON: Yeah and that's where I have, you know, without these definitions,
that is a problem for me, Mr. Chair, but I thank you, and you know, if other Members
have questions, fine.
CHAIR KAHO'OHALAHALA: Members, any questions for Mr. Mayer?
VICE-CHAIR JOHNSON: Thank you.
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CHAIR KAHO'OHALAHALA: Okay. Thank you very much.
MR. MAYER: Thank you very much.
CHAIR KAHO'OHALAHALA: Okay. Member Baisa. Followed by Member Molina.
COUNCILMEMBER BAISA: I guess I'm going along the same track as Member Johnson.
And wondering if the Planning Director has seen this communication from
Mr. Vanderbilt? And if he has, this statement that he amends to say the Policy Plan will
be used in the review of applications for discretionary permits as defined herein but is not
intended to be used in review of applications for ministerial permits as defined herein
which include plumbing and electrical permits along others. Does that it make any sense
and is that something that, you know, you could support or, and if not, what, what bothers
you about it? I think we want to make the right decision here so we're very open to
hearing the whole thing.
CHAIR KAHO'OHALAHALA: Okay, Department.
MR. HUNT: I think the Department could be supportive of Mr. Vanderbilt's proposed
amendments. Let me clarify a few things before we get into it. A project district goes
through a public hearing process for step one and step two. During that review, it is
the...the project is reviewed against the General Plan. And then the step three which is
an administrative approval that has to be in...consistent with the step two. So the project
district is a discretionary permit. It is not ministerial. It is reviewed against the General
Plan. Likewise, the State requires that any SMA permit be reviewed for compliance and
consistency with our General Plan. So all SMA actions would be reviewed against the
Countywide Policy Plan. In terms of this language, the Department is fine with adding
the clause, will be reviewed in the review of applications for discretionary permits. I'm
not sure the rest...I would prefer to keep the language, rather than deleting the largely
general and aspirational in nature, I don't see any harm in adding that. It tends to explain.
So, conceptually, the Department is fine with making some amendments to this policy or
this...it's not a policy, it's a statement. We can work with you on that.
COUNCILMEMBER BAISA: Thank you, Director. I'm trying to...I think that what is
bothering most of us is this definition of ministerial. You know, it's not something that
we're very familiar with, like you are and we don't really understand the spectrum of
what is involved. And we hear something from you and then we hear something from
Mr. Mayer, who, you know, is very involved in this and very knowledgeable. So we just
want to make sure we understand and make the right decision. I think a definition of
ministerial and in Mr. Vanderbilt's statement, he does say as defined herein but we don't
know what that definition is. We don't have it before us. You know, it's something
we've talked about but we don't have it in writing in front of us.
-8-

PLANNING COMMITTEE MINUTES
Council of the County of Maui

March 4, 2010

MR. HUNT: We...
CHAIR KAHO'OHALAHALA: Go ahead, Director.
MR. HUNT: We have...we came prepared. We have several definitions we can offer you. We
understand that perhaps people don't...they're not used to the term ministerial, I imagine
it's not a common term at the dinner table.
COUNCILMEMBER BAISA: And certainly not religious in nature. So, I think, Chair, that
would be a very big help in trying to resolve this, would be having that before us. What
is included in this ministerial permit definition?
MR. HUNT: The American Planners Association Dictionary defines a ministerial decision as
decisions based on a set of facts in a prescribed manner. The University of Hawaii
Department of Urban and Regional Planning in Senate Bill 2818 which is before the
Legislature right now, that bill, not to digress, but that bill is trying to improve the
environmental review process. They are suggesting a definition of a ministerial approval
and that definition would be a decision involving only the use of fixed standards or
objective measurements. So there's a couple others I researched. I researched some
other jurisdictions and I even went to Webster's online and there seems to be two areas
where the definitions converge and one is a set of facts. The other is decisional involving
fixed standards. So again the distinction between a building setback, is the building six
feet from the property line as prescribed. Is it or is it not? That would be a ministerial
action. Is the design of the building consistent with existing community character? That
would be a discretionary decision. So we can craft a...or we can craft a definition of
ministerial right here. We'd probably ask for a five minute break or something and then
come back if that's the will of the body.
COUNCILMEMBER BAISA: I think it's really important because, you know, this is...seems to
be the sticky wicket, is you know, we hear one thing from you and we hear another thing
from Mr. Mayer. And we're kind of trying to figure out, okay, what are we actually
dealing with? You know, for you as a planner, an expert planner, when you hear the
word, it doesn't bother you at all because you know exactly what it means to you. But
none of us are professional planners so I think it would give us a comfort level if we had
something to look at. Chair, I would request that.
CHAIR KAHO'OHALAHALA: Okay. Before we move to that, Member Molina, you also had
questions.
COUNCILMEMBER MOLINA: Yeah, it was more just for clarification from the Director's
earlier comments about the Department's objections. More...you stated that also Public
Works had concerns about the original proposal as stated.
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MR. HUNT: Public Works, as well as the Department of Environmental Management.
COUNCILMEMBER MOLINA: Okay. Just for Environmental Management why...how would
it affect...it would affect Environmental Management, just out of curiosity's sake?
MR. HUNT: The example that was given to me of their ministerial permit is a wastewater
discharge permit, where somebody applies for a permit to put grease or some other
material into the wastewater system and apparently they have a very clear set of standards
on which they can issue that permit. Those standards are either adopted through
ordinance or through rules and then they administer the permits based on those standards
and rules.
COUNCILMEMBER MOLINA: And then by removing this language that would create a
hindrance, a delay, in issuing, I guess, permits for that....
MR. HUNT: Yes.
COUNCILMEMBER MOLINA: Alright, thank you. Thank you, Chair.
CHAIR KAHO'OHALAHALA: Go ahead, Member Johnson.
VICE-CHAIR JOHNSON: DeGray goes on to note on the second page of his submittal, on
Page 80, Policy 4F, it says...he's making a suggestion, one other alternative might be to
insert the reference to ministerial permits on Page 80 in the Good Governance section of
the Policy Plan, where there already exists the following policy statement. And he goes
on to show...review discretionary permits for compliance with Countywide Policy Plan
and that's already in that section, on the Good Governance section. And then he's
suggesting a new policy statement could be added that might read ministerial permits as
defined herein should not be subject to review for compliance to the Countywide Policy
Plan. I'm not sure if I agree with that, but I'm going to throw something out here,
because where it gets weird for me is like, when I'm trying to differentiate between the
two. If you would ordinarily be issuing a permit, in a particular situation that, let's say,
it's a standard permit and you have your criteria already laid out. That's not
discretionary, that would be a ministerial, is that correct?
MR. HUNT: If the criteria is quantitative in nature-VICE-CHAIR JOHNSON: Right.
MR. HUNT: --based on facts, involves little or no discretion or subjection...
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VICE-CHAIR JOHNSON: Yeah, you know, so let's say somebody's in compliance and they
have just come forward and they have this permit that would ordinarily be a ministerial
permit, but now all of a sudden, let's say that the permit that they want to get, basically
would result in a...the addition of a structure or the addition of something that might be
contrary to the Countywide Policy Plan. How do you differentiate unless you check that
original permit against the Policy Plan?
MR. HUNT: The staff person would review that permit against the standards that are set up that
are adopted by law. And in adopting those standards there's an analysis or there should
be an analysis that those standards implement and are consistent with the overall policy
documents of our General Plan.
VICE-CHAIR JOHNSON: Yeah, and that's where the problem comes in, Mr. Chair, because
what I'm looking at is, there's an assumption. Well, we assume. So, because we're
trying to stipulate and I know this is like a generality and what not but I would hate like
heck to say somebody technically qualifies for a permit, but in the enactment or in the
execution and the issuance of that permit, they basically are doing something that may be
adding to a problem that already exists because it may be inconsistent with the
Countywide Policy Plan.
So I guess what I'm saying, is you could be technically correct in your issuance of the
permit because they meet all the criteria but because of the first statement, you know,
let's say the spirit of the law and the letter of the law, those things may not be quite as
clear. Then you're crossing over into an area which calls into question, well, should they
be issuing that or should they not? 'Cause I've seen what I consider to be ministerial
permits, I've seen Public Works issue a...I guess it would be a SMA minor permit where
they're making a judgment or they're basing their issuance of that particular permit on
the representation made by the developer that the cost of the improvements are less than
$125,000. But I've seen these issued where, clearly, they're way over $125,000, and
they're basically being issued in an area that probably, there's other violations or there's
other things that are at issue in compliance. So, I don't want to muddy the water but for
me, we got to work on this a little bit more, because when you're looking at this kind of
document, I want to be crystal clear. I don't want there to be wiggle room or discretion
or interpretation, or oh well, we thought that this was checked and heck, it wasn't.
`Cause sometimes, you know, even our Plan Review Waiver and other things having to
do with Montana Beach or lime kiln project, it's gotten us into some hot water. So, if
you want to take a break, Mr. Chair, it's fine, you know.
CHAIR KAHO'OHALAHALA: The Chair wants to give the Members ample opportunity to ask
questions before we even go there, so...okay, Corporation Counsel.
MR. HOPPER: Just to inform the Committee about sort of the current state of the law. If you
review various permitting requirements and there are many throughout the County Code,
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the instances in which those permits are required to comply with the General Plan and
community plan or in this case, the Countywide Policy Plan, are set forth in the
ordinances themselves. Meaning the ordinance will say, such permit shall comply with
the community plan, Countywide Policy Plan, or what have you. Some examples, and
these would not be ministerial permits, they would be discretionary permits would be
SMA permits, minor or major, both have to comply with General and community plans,
subdivisions, capital improvement projects, bed and breakfast permits now have been
added and changes in zoning. And those are the only specific examples that I know of
that are in the Code right now, that require prior to issuance of that permit, that they
comply with the plans.
It is certainly possible for the Council to amend permitting regulations, to state in those
regulations themselves that the permit is required to comply with the General and
community plans. The solution for ministerial permits, which, for example, a building
permit, which sets forth, certain defined standards of what needs to, you know, be
complied with prior to the issuance of a building permit would be either to state that those
permits if you... if the Council wanted them to have to comply with the General and
community plans would be to amend the building permit ordinance and state that it needs
to be reviewed based on those plans. Or if there are specific policy statements made in
those plans to amend and the ordinance would allow the issuance of permits that are in
violation of those standards, the solution would be to amend those standards to comply
with the plan. If the plan is....says discourage developments, you know, that are in a
certain manner, and I don't know any offhand, then those set of permitting standards
should be revised in order to prohibit that type of development in that area.
But it's, I think relatively basic to determine which permits need to comply with the
General and community plans because one would need to open up the Code and see in
the Code, in the standards for those permits, does this say that the permit has to comply
with the plan? In my opinion, changing this language in this particular plan would not in
and of itself make ministerial permits be reviewed related to the Countywide,
Countywide Policy Plan. I think you would need to go into whichever specific
ministerial permits you wanted to be reviewed, whether they be Parks permits, CORA
permits, grading permits, building permits. And do what you have right now in place for
SMA permits and subdivisions in the Code, which is a statement that these permits need
to comply with the General Plan and community plans. It's clearly not been in the law
that those ministerial permits are all reviewed in accordance with the General and
community plans. Right now, not... building permits that are reviewed are not reviewed
in accordance with the plans, they're reviewed in accordance with the Zoning Ordinance.
And if there's a statement in the plan that says the land use is a certain way, that's why
it's very important that the zoning be amended to conform to that plan because it is the
zoning that is going to determine the use for that property. The exceptions being with
subdivision, SMA and changes in zoning. I think SMA is a very important one, that is
State law that says that community plans have the force and effect of law in the SMA,
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whether it's the issuance of a major or minor permit. Those are clearly discretionary
permits. They are not ministerial permits. And I think frankly, any permit that you add
the requirement of compliance with the community plan would become, not a ministerial
permit anymore. It would be a discretionary permit, because someone would need to
review that permit in accordance with the plan and give a determination, which most
likely would require the exercise of discretion in order to review that permit. And that's
certainly an option but I do not think that this amendment alone, whether you leave the
language as it is or you change that language would be sufficient to immediately require
review of building permits in accordance with the plans without further amendment.
Mainly because if you look at the building permit ordinance, it does not say anywhere in
that in ordinance that compliance with those plans or review of those plans is part of that
review. And that's the opinion I would have at this point.
CHAIR KAHO'OHALAHALA: Okay. Members, any clarification on Corporation Counsel's?
COUNCILMEMBER VICTORINO: Well, thank you.
CHAIR KAHO'OHALAHALA: Go ahead, Member Victorino.
COUNCILMEMBER VICTORINO: Alright. I guess what you said in a mouthful was no
matter what we do, the effect, the cause and effect in this language will have no effect on
what ministerial, discretionary or any permitting would be. Is that what you're trying to
tell us, Mr. Hopper?
MR. HOPPER: I can see Mr. Hunt's and the Department's issue with the language because the
language that's currently there is a statement of the law and I think, even it's deleted
would still be the statement. So clarity would be the issue, but for me, looking at a
substantive legal effect, I don't think changing that...taking that language out would have
substantive legal effect.
COUNCILMEMBER VICTORINO: Okay, so, so, if we leave the language in, you're saying
basically would have no, no, no major differences? And I'm sorry if I'm...I...you know,
Mr. Chair, I...that was a lot that I...whew. I try to listen real intently and I may be the
only one in this room but boy, did that get by me real quick. So I'm sorry Mr. Hopper,
I'm sorry, Chair. Excuse me.
MR. HOPPER: The ministerial permits are not reviewed in accordance with this plan and I think
that's a statement in the plan itself.
COUNCILMEMBER VICTORINO: Okay.
MR. HOPPER: You would just be taking that language out. And if you just take out the
language that says this is not reviewed in accordance with ministerial permits, just taking
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that language out, wouldn't then make all ministerial permits then have to be reviewed in
accordance with the plan.
COUNCILMEMBER VICTORINO: Okay.
MR. HOPPER: But what's there is a clear statement of what the status is and I think that's...and
the Director can speak for his Department obviously, but I think that's what they're
concern was. But I think taking it out would not change, would not change that in my
opinion.
COUNCILMEMBER VICTORINO: Okay. If we could get something from Mr. Hunt on what
Corp. Counsel has tried to clarify to us?
CHAIR KAHO'OHALAHALA: Okay. Director Hunt, go ahead.
MR. HUNT: I believe there's ambiguity right now and ambiguity causes problems in the future.
You've had a testifier come before you and say that they interpret 2.80B to require that
all County actions must be reviewed for compliance with the General Plan. So people are
already making that interpretation. During the drafting of the Countywide Policy Plan a
number of people came to me and asked that question. How is this going to be used? As
the policy number grew, and it got to be so large, 420, I think it is, people said how...are,
are we going to use this for reviewing regulation...or for permits? And so the ambiguity
is there. I agree with Mr. Hopper, that legally, it's not going to have an effect but the
intent is to clarify and set the record clear and make it clear to our community that this is
what the intent of the plan is.
COUNCILMEMBER VICTORINO: Okay, so, basically you're saying the version that we
presently have, makes it much clearer for the community at large, in your, your best
professional opinion, versus the one Mr. Mayer is presently presenting.
MR. HUNT: Yes, and I think it will prevent arguments and perhaps even litigation in the future.
It just makes it very clear to our community, this is what this plan is intended for.
COUNCILMEMBER VICTORINO: Okay. Thank you. Thank you, Mr. Chair.
CHAIR KAHO'OHALAHALA: Okay. Corporation Counsel, just a comment on the statement
by the...Mr. Mayer about the agencies must comply to the General Plan in 2.80B and
what Director Hunt has indicated.
MR. HOPPER: With respect to Mr. Mayer's statement about agency compliance, the
Department of Corporation Counsel has issued two legal opinions in 1999 and there was
extensive committee discussion on this issue in the past. We can provide those to the
body if required. But, our office's opinion in reading that statement is that, that, that does
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not, in reading that statement in accordance with the rest of the County Code, which I
think is the important thing, does not in and of itself, require all ministerial permits to
then get...to then have to comply with the Countywide Policy Plan and General Plan,
because those are decision making guidance documents. A review of case law makes it
pretty clear in a variety of jurisdictions that the County regulates land uses for example,
by the Zoning Ordinance. It's...the zoning powers that the County get, get from the State
rather than those General Plan powers that are really the regulatory authority over land
uses. And ministerial permits, by definition, do not require the exercise of any discretion.
It means that you look at a certain set of criteria and decisions are made based on that
criteria. Since the plans are there to guide decision making, those building permits, for
example, would not be required to have any decision making guided for them since
there's a defined set of standards. It is certainly within the power of the Council, I
believe, to, to take those ministerial permits and require compliance with them by stating
in the ordinances that govern their approval that they need to comply with the
Countywide Policy Plan. But that language that says that the agency shall comply, we do
not read that to state that all ministerial permits of those agencies are, are required to
comply with the plan absent a particular statement in the ordinance governing that permit
or approval, that the permit or approval needs to comply with the plan. Examples would
be subdivision. Where if you read the Subdivision Ordinance it says all subdivisions
shall be consistent with and conform to, among other things, the General Plan and
community plans. So that would be one example of how in the Code that's specifically
referenced. I also believe that bed and breakfast permits now, state specifically that bed
and breakfast permits, some language to the effect that they are required to comply with
the community plan of the area or, or as further limited by the community plan. So it's
statements like that that we would look for in the ordinances that govern the specific
approvals that determine when an agency needs to open up the plans and review all of the
policies in the plans to determine if they should be issuing that permit. And if it's a
building permit and there's a list of criteria for the building permit and a zoning
ordinance, that plan is not another document that's required in that review unless there's
a separate ordinance saying that this plan needs to be reviewed in...along with the
building permit. And we can provide you with those, those opinions. They're certainly
still in effect and there was a long committee discussion, years ago, on discussing
whether or not to change that practice and at that time, the Council did not want to
change the practice that ministerial permits were not reviewed in accordance with the
plan. Perhaps several of you were here. I've only read the transcripts for those meetings.
Just to give you some history on this particular issue.
CHAIR KAHO'OHALAHALA: Okay. Member Johnson, go ahead.
VICE-CHAIR JOHNSON: Yeah and I'm just looking at this where it says under 2.80B.030
General Plan and it starts out in Section B, all agencies shall comply with the General
Plan, notwithstanding any other provision. And then I'll just read the part that pertains to
administrative action it said, all administrative actions by agencies shall conform to the
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General Plan. So, whether it's an issuance of a ministerial permit or a discretionary
permit, you know, if it's an action that's being performed by the Administration, this is
what, this is what our ordinance says right now. So I just think we need to define because
it seems to be that what we are is, if this is the way it is now, then, we really are deviating
and saying...or even in practice, I need to know what we're doing or what we're not
doing. I'm not a part of the Administration, but we better make it crystal clear because
this muddies the water even further.
CHAIR KAHO'OHALAHALA: Okay, at this point, Members, the motion made on the floor is
an amendment to remove this, this language. So that's what's before you right now.
Okay. So, the question I have, the Department has asked for some time to come up with
some language that we might want to consider so, is there any objections
to...Department, you still require time or did you whip it all up while we were busy
talking?
MR. HUNT: We could use a couple minutes.
CHAIR KAHO'OHALAHALA: Okay. How much, how much time do you need? Five
minutes? Okay.
VICE-CHAIR JOHNSON: Okay.
CHAIR KAHO'OHALAHALA: Then recess for five minutes.
VICE-CHAIR JOHNSON: Okay.
CHAIR KAHO'OHALAHALA: Okay, so we will reconvene at five minutes to 4:00. Recess.
. . . (gavel).. .
RECESS:

3:49 p.m.

RECONVENE: 3:59 p.m.
CHAIR KAHO'OHALAHALA: . . (gavel). . . Okay, Members, you have a handout that was
put together by the Director, so at this time, I'll have him just explain what has been
handed out to you. Okay, Director.
MR. HUNT: The handout is an attempt to offer a definition for ministerial permits. We pulled
up several from the Internet. We, we looked at the UH Urban and Regional Planning
definition that they've offered recently. We looked at the American Planner's Association
Dictionary of Planning Terms. We finally pulled one up from Riverside, California
which seemed to address two areas that seem to define ministerial actions and one is the
use of judgment and the other is the fixed standards. So before you is a proposed
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definition and we can certainly massage it, but it speaks to both judgment and fixed
standards. And it reads, ministerial permit means a permit that involves little or no
personal judgment and involves only the use of fixed standards or objective
measurements. In talking to our legal counsel, or your legal counsel, we believe it might
be best remove the word personal and-VICE-CHAIR JOHNSON: Yeah.
MR. HUNT: --add discretion after judgment.
COUNCILMEMBER VICTORINO: Okay. So it's probably more ...(inaudible).
MR. HUNT: So in that case, it would read, ministerial permit means a permit that involves little
or no judgment or discretion and involves only the use of fixed standards or objective
measurements.
CHAIR KAHO'OHALAHALA: Okay, just some clarification then, Department. With this
definition, you are asking that this be placed where in the document? And are you now
saying that this is what you would like to consider for inclusion, taking the, the language
that was presented by Mr. Vanderbilt?
MR. HUNT: Yes, we would suggest that the definition be added, I believe we've been putting
definitions in 2.80B for the Countywide Policy Plan. You should check with Mr. Raatz
on that. We...we're conceptually okay with the proposal from Mr. Vanderbilt, we would
suggest some massaging of that and I can work on that when you're ready.
CHAIR KAHO'OHALAHALA: Okay, Members, questions? Do you understand what is before
you?
COUNCILMEMBER BAISA: Let me, let me try and jump in here. If we change this and look
at DeGray's proposed wording, the Policy Plan will be used in the review of applications
for discretionary permits as defined herein but is not intended to be used in review of
applications for ministerial permits as defined herein, which include plumbing and
electrical permits, along...among others. And then of course, this definition which says
ministerial permit means a permit that involves little or no judgment or discretion. What
we were looking for was some kind of a laundry list so that we have a better idea of what
a ministerial permit is and we wanted it in this language. Right now all we have if we
adopt DeGray's thing is plumbing and electrical permits. I think we're still wanting
more, so that we don't have this confusion about land, or, or grading or, you know, major
issues that are going to get treated ministerially [sic]. I think we want a little better
definition of, of what is involved and this definition that we're given is even, I mean,
doesn't help at all. It talks about judgment or discretion and, you know, we all know
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that's a big open whatever. So I think that's what we're trying to...what we're not
comfortable about.
CHAIR KAHO'OHALAHALA: Okay, Department, comments?
MR. HUNT: We can add more examples either in the text language...
COUNCILMEMBER BAISA: Yep.
MR. HUNT: That's where I would suggest rather than in the definition. Some of the examples,
we would add would be building permits, plumbing permits, electrical permits, sign
permits, driveway permits, grading permits, grubbing permits. I would caution the
Council that a ministerial permit can become a discretionary permit depending on the
standards that are adopted. For example, most jurisdictions, a subdivision is a ministerial
action but not in Maui County because our Subdivision Ordinance specifically says that
subdivisions are to be reviewed for consistency with the General Plan. So during the
adoption of those standards that created a discretionary permit. So you could conceivably
have a grubbing permit that could become a discretionary permit if it has to be reviewed
against the General Plan. So if you list them out, that may be true today, but in the future
it may change. But we're okay with that, we can deal with that in the future.
CHAIR KAHO'OHALAHALA: Okay, Corporation Counsel.
MR. HOPPER: Just as a comment. I can understand the desire for clarity. I would just
comment that one, it will be impossible to put every single ministerial permit obviously.
And, and sometimes statutes do give examples of several things to sort of state that like
permits will be reviewed. But keep in mind this is something that is in the plan, this not
amending Title 19, the Zoning Ordinance, to provide a definition for ministerial permit.
And it's not amending...and each one of these permits, by virtue of being in the Code
and being permits, has a defined set of standards and a review process for it. And to me,
rather than trying to catch all of those permits now, I would advise looking at a particular
permit and looking at those standards to see, should this be reviewed in accordance with
the plan? Or should it not? Rather than having a definition and have it up to someone
reviewing the permit to determine for themselves, should I be reviewing this in
accordance with the plan? Well, if I look at the instructions, it doesn't say that. If look at
subdivision instructions, it does say that. That would probably be the clearest way. So I
think you could do examples. Another point, and your, your analyst has reminded me of
this, that you might not want to lock yourself in and I think Mr. Hunt said that. If you list
a permit, you could in the future decide as a body that you do want that permit to be
reviewed in accordance with the plan and you don't want it to be a ministerial permit.
Building permits, for example. So that could be a decision later.
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COUNCILMEMBER BAISA: We were not...I was not looking and I don't think any of us are
looking for a complete list. We just wanted this to be enlarged and-VICE-CHAIR JOHNSON: Examples.
COUNCILMEMBER BAISA: --with more examples and it also includes the language as you
notice, DeGray put in there among others. So, you know, this was not intended to be a
complete list of everything, 'cause that's ridiculous. We know we're going to miss some
and have problems. I think, you know, what we're arguing about is really not about
ministerial permits. I think what we're talking about and the fears that are being
expressed are about a bigger issue. And that bigger issue is what rules? Does the
General Plan rule and does every action has, have to be looked at in its relationship to the
General Plan. And I think that's the real issue here, rather than the language we're
looking at.
CHAIR KAHO'OHALAHALA: Okay. Member Baisa, I think that we resolved that issue in our
previous discussion. What I think is being challenged here is the idea of discretion.
UNIDENTIFIED SPEAKER: ... (Inaudible)...
CHAIR KAHO'OHALAHALA: Discretion versus ministerial-COUNCILMEMBER BAISA: Yes. Exactly.
CHAIR KAHO'OHALAHALA: --and so now, we're trying to define what one is so we can
understand that it...everything else then should be discretionary.
COUNCILMEMBER BAISA: Correct.
CHAIR KAHO'OHALAHALA: So I think I agree with the, the Corporation Counsel as well as
Staff that this is general language about what should be considered in the General Policy
Plan. By putting in here...if we're going to look at adopting this language provided by
Mr. Vanderbilt, that I think that it should not consider a list of, of examples because that I
think is limiting and that's not what the General Policy Plan would be and that the idea of
ministerial permits, if it were defined in, in this document, to make clear that that's what
it means. That it in part is trying to give some distinction between discretion and
ministerial. And I think that's where the whole thing is, you know.
COUNCILMEMBER BAISA: It's interesting to hear you say that because that's been one of the
comments from the public, is that this plan goes to far and it's too...has too much
specificity in it for a General Plan. But you know, I can go with the flow, I just want to
make sure that we don't make anything worse than what we're doing right now. We
really don't need to be restricted by anything more than we are already.
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CHAIR KAHO'OHALAHALA: And then remember, now, the other comments made by the
Corporation Counsel and the Department is that you still have as a Council the ability to
go back into the codes and make those specific changes there when you want to cite back
to a requirement against the General Plan. So that's still left to be done, irregardless of
whether we adopt this or not, you know. So, okay, so, Member Johnson.
VICE-CHAIR JOHNSON: Yeah, and you know, when I was reading the definition, the thing
about personal judgment, you know, troubles me, but anyway, I kind of looked at this
differently. I said a ministerial permit refers to those permits that are issued based on a
clear set of established criteria, standards and/or measurements consistent with existing
laws. Now that was my, my definition. And I think, to me, mine is very clear. I don't
particularly like--with all due respect--I don't really, I don't really care as much for their
definition. So-CHAIR KAHO' OHALAHALA: Okay.
VICE-CHAIR JOHNSON: --I...
CHAIR KAHO'OHALAHALA: We do, we do have motion...
VICE-CHAIR JOHNSON: Yeah, I realize. And what I'm thinking is I need to withdraw that
motion because that would be to strike the whole area because if we're going to deal with
Mr. Vanderbilt's...
CHAIR KAHO'OHALAHALA: Okay, so if you would proceed with that then.
VICE-CHAIR JOHNSON: I will proceed by withdrawing my motion.
CHAIR KAHO' OHALAHALA: Okay. And your second?
COUNCILMEMBER VICTORINO: That's fine.
CHAIR KAHO' OHALAHALA: Okay.
VICE-CHAIR JOHNSON: Oh, okay.
CHAIR KAHO' OHALAHALA: Then the floor is still open.
VICE-CHAIR JOHNSON: Okay. Okay. Yeah. Anyway and then do you want me to
propose...the Planning Department said they had some other language to word smith, Mr.
Vanderbilt's language. 'Cause I...
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CHAIR KAHO' OHALAHALA: ... (inaudible) ... do you have something?
VICE-CHAIR JOHNSON: Do you have that?
MR. HUNT: We would try and simplify Mr. Vanderbilt's language for the text.
VICE-CHAIR JOHNSON: Okay.
MR. HUNT: And then again we would propose the definition of ministerial as we have. So-VICE-CHAIR JOHNSON: Okay.
MR. HUNT: --we would suggest...we would suggest that the statement read as this Policy Plan
is not intended to be used in the review of applications for ministerial permits as defined
within this plan. So we don't...we're fine with taking out the-VICE-CHAIR JOHNSON: Okay.
MR. HUNT: --language about general and aspirational [sic] in nature.
VICE-CHAIR JOHNSON: Okay.
MR. HUNT: We don't think we need to say what it...that it will be used for discretionary
permits. We simply say that it will not be used for ministerial review.
VICE-CHAIR JOHNSON: For ministerial.
MR. HUNT: And that's simpler and...
CHAIR KAHO' OHALAHALA: Okay. Do you understand?
UNIDENTIFIED SPEAKER: Yeah.
CHAIR KAHO'OHALAHALA: ... (inaudible) ... it's not quite the same as...
VICE-CHAIR JOHNSON: Yeah, it isn't quite the same as DeGray's but...
CHAIR KAHO'OHALAHALA: Okay. Go ahead, Member Baisa.
COUNCILMEMBER BAISA: Chair, I understand. But I also want to be sure that we have that
definition of ministerial somewhere.
VICE-CHAIR JOHNSON: Yeah.
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CHAIR KAHO'OHALAHALA: Yeah, that would be the second ... (inaudible)...
COUNCILMEMBER BAISA: If we have that two together then I can go.
CHAIR KAHO'OHALAHALA: Okay, Member Johnson.
VICE-CHAIR JOHNSON: Yeah. Do you want me to make a motion?
CHAIR KAHO'OHALAHALA: Well, I thought you were trying to get some idea of what the
language was being offered.
VICE-CHAIR JOHNSON: Yeah, and that's what I am. So, Mr. Hunt, if you could re-read that
again.
MR. HUNT: This Policy Plan--and that's capital "P" for both of that--is not intended to be used
in the review of applications for ministerial permits as defined within this plan, and then
we would add a definition to 2.80B.
VICE-CHAIR JOHNSON: And that's of the ministerial, ministerial permits as defined in this
plan. Okay. Mr. Chair, then I move that the following statement be substituted for the
language in, I guess it's on Page 43, and it should read, this Policy Plan is not intended to
be used in review of ministerial permits as defined in this plan.
COUNCILMEMBER VICTORINO: I second that. But, Mr. Chair, where does that fall as far as
in the version, does that fall after we go that carried out plan and then it goes from that
point?
CHAIR KAHO'OHALAHALA: Yeah. Let me take the second and then we'll take that under
discussion then. Okay.
COUNCILMEMBER VICTORINO: Yeah. I just want to know where it goes, yeah?
CHAIR KAHO'OHALAHALA: So the motion is the language presented by the...
VICE-CHAIR JOHNSON: The language presented by Mr. Hunt.
CHAIR KAHO'OHALAHALA: Okay. And moved by Member Johnson, seconded by Member
Victorino. The question I think is where this is going to be...
VICE-CHAIR JOHNSON: Going to be inserted.
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COUNCILMEMBER VICTORINO: Yeah, where it's going to be inserted. Just to be

...(inaudible)...
MR. HUNT: It would substitute for the last sentence in the second paragraph on Page 43.
CHAIR KAHO'OHALAHALA: So we would remove the because...
COUNCILMEMBER BAISA: Right.
COUNCILMEMBER VICTORINO: This? That's all we remove?
COUNCILMEMBER BAISA: Right.
CHAIR KAHO'OHALAHALA: This.
COUNCILMEMBER VICTORINO: Okay. Okay.
CHAIR KAHO`OHALAHALA: Okay.
VICE-CHAIR JOHNSON: Yep.
CHAIR KAHO'OHALAHALA: And this will be inserted in it's place.
COUNCILMEMBER VICTORINO: Alright. Thank you.
CHAIR KAHO'OHALAHALA: Okay. Okay. Members, discussion on the amendment before
you? Hearing none... Director?
MR. HUNT: Just to be very precise, I believe I said in the review of applications for ministerial
permits.
VICE-CHAIR JOHNSON: Oh, applications.
MR. HUNT: We review applications, we issue permits.
COUNCILMEMBER BAISA: Right.
VICE-CHAIR JOHNSON: Applications, okay. Alright. Applications for ministerial permits
then? Okay. Sorry I missed that one. Didn't write fast enough.
CHAIR KAHO' OHALAHALA: Okay, all those in favor of the amendment signify by saying
"aye".
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COUNCIL MEMBERS: Aye.
CHAIR KAHO'OHALAHALA: Opposed, "no"? Okay, the amendment is carried.
VOTE:

AYES: Councilmembers Baisa, Medeiros, Molina, Victorino, Vice-Chair
Johnson, and Chair Kaho'ohalahala.
NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Nishiki.

MOTION CARRIED.
ACTION: APPROVED AMENDMENT TO BILL 9, EXHIBIT A-1, PAGE
43, RELATING TO THE REVIEW OF APPLICATIONS FOR
MINISTERIAL PERMITS.
CHAIR KAHO'OHALAHALA: Then we need another amendment.
VICE-CHAIR JOHNSON: A definition.
COUNCILMEMBER BAISA: A definition.
COUNCILMEMBER MEDEIROS: Definition.
CHAIR KAHO'OHALAHALA: Yes. For the definition.
VICE-CHAIR JOHNSON: Mr. Chair, I don't know whether I should put forward my definition
or, you know, let me ask Corporation Counsel first, before I even make my motion. If
I... would you like me to re-read what I wrote?
MR. HOPPER: Well, I think that you had taken out the portion about judgment or discretion
and-VICE-CHAIR JOHNSON: Right.
MR. HOPPER: --I honestly think that judgment or discretion or the lack there of is essential to
what a ministerial permit is.
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COUNCILMEMBER MEDEIROS: Right.
MR. HOPPER: Mr. Raatz emailed me two Hawaii Supreme Court citations involving the Courts
review, not only of ministerial permits but of ministerial actions. And in both cases, the
issue, one from the Superferry case he emailed me said, ministerial consent means a
consent, sanction, or recommendation from an agency upon a given set of facts as
prescribed by law or rule without the use of judgment or discretion. And then from, I'm
sorry, and then in a separate case, it states that a duty is ministerial where the law
prescribes and defines the duty to be performed with such precision and certainty as to
leave nothing to the exercise of discretion and judgment. So the lack of discretion or
judgment, I think, is a very important part-VICE-CHAIR JOHNSON: It's the criteria. Okay.
MR. HOPPER: --in a ministerial permit. So I, I did help Mr. Hunt with the definition, the one
that I had was a permit that involves no judgment or discretion and involves only the use
of fixed standards or objective measurements. There's probably a variety of ways to
define it, but I do think the lack of discretion or judgment is very...
VICE-CHAIR JOHNSON: Is critical.
MR. HOPPER: Yes.
VICE-CHAIR JOHNSON: Okay.
CHAIR KAHO'OHALAHALA: Okay. Member Baisa.
COUNCILMEMBER BAISA: Yes. I like it. It's getting better and better. But I, I still want to
ask a question to Corp. Counsel. This fixed standards or objective measurements, is it
necessary that we try to say what those are, you know, are they County...a part of County
Code, or part of, you know, things that we've adopted or, I mean, which standards and
whose fixed standards and whose objective measurements? Should we kind of clarify
that?
MR. HOPPER: This is one reason why these plans, particularly at this high of a level are not
zoning ordinances or ordinances like that. It's really with each of those permits. You're
going to have a totally different set of standards for a building permit than you would
have to determine if you get a Parks permit or something like that, for example. So
whatever the type of permit is, that's kind of why the definition is broad, because it's got
to cover permits in various different departments. And the issue would be does the
person review those list of permits and see, you know, does this meet this criteria, or is it
something like for a SMA permit for example, it says would this have an adverse
environmental or ecological affect? That to me, is not a clear set of standards and gives
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discretion for the decision maker to determine is this going to have an adverse
environmental effect. So I don't know if it would be required to define standards set
forth by the County. Sometimes there are State law permits maybe that could be
requirements-UNIDENTIFIED SPEAKER: ... (Inaudible)...
MR. HOPPER: --Federal government, you're right. So I don't know if we...what I would be
required or...and I don't think we'd even be able to say where all the standards are
coming from. It's usually going to be the County Code for this plan, but I'd say leaving
it broad at this stage of the plan is probably okay because the, the Code or whatever
permit you're talking about that's in question is going to have to have those standards in
it. And it's with those standards if you determine if it's a clear set or is it something, that
for example, the Planning Commission might have discretion to approve or deny.
CHAIR KAHO'OHALAHALA: Okay. Member Baisa.
COUNCILMEMBER BAISA: I would like to put my mind at rest. I still have a concern, I
mean, what is a fixed standard? Who sets it? And what is an objective measurement,
who determines that? I mean, we have a jillion things around here, we have electrical
codes, plumbing codes, you know, building standards, building codes, but they all are
lumped into one kind of thing that they are standards that we accept. Even the Council,
you know, we approve the latest electrical code or the latest plumbing code or whatever.
So, I'm looking for something that says it's something that we've approved, that
everybody agrees to that's going to be used in these ministerial permits. I think it's too
broad right now. That's my opinion.
CHAIR KAHO' OHALAHALA: Okay. Department, do you want, do you want to help to
clarify that then?
MR. HUNT: Ventura County uses the phrase complies with a set of standards. The...
UNIDENTIFIED SPEAKER: ... (Inaudible)...
COUNCILMEMBER BAISA: That doesn't satisfy me, a set of who's standards?
MR. HUNT: A set of adopted standards.
CHAIR KAHO'OHALAHALA: I think that, you know, Member...the standards are already
within the codes.
MR. HUNT: Right, exactly.
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CHAIR KAHO'OHALAHALA: And you're looking to sort of, embrace or encompass that
standard but I think what Corporation Counsel is saying that for us to try and define the
standard itself is already done, within the Code.
UNIDENTIFIED SPEAKER Right.
MR. HOPPER: I mean, your standard is almost always going to be set by you, the Council. If
you use the Electrical Code, it's adopted by you, the Council. SMA permits have their
own rules, they're made by the Planning Commission, sets its own rules in accordance
with State law. But for almost all ministerial permits, I think it's going to be the Council
that sets forth those standards. There could be some exceptions though.
UNIDENTIFIED SPEAKER: Right.
MR. HOPPER: But it all depends on the permit. It can vary from permit to permit, who set
forth those particular standards.
COUNCILMEMBER BALSA: Okay, I'm going to say it then. I think that...while I definitely
understand it, don't get me wrong, okay. But there's a trust issue here. Whose standards,
whose objective measurements? Is it something that has been accepted, adopted by law
and is a, you know, fixed standards, fixed by whom? Objective measurements, whose
measurements? Does it have to be something that is part of law? That has been adopted?
Generally accepted? I liked some of the words that Director Hunt mentioned because
what if it's Director Hunt's standard? Or his objective measurement?
CHAIR KAHO'OHALAHALA: Then that's discretionary.
COUNCILMEMBER BAISA: You know what I'm saying? And this doesn't cover it.
CHAIR KAHO'OHALAHALA: Okay. Do you want to add to some...go ahead, Member
Johnson.
VICE-CHAIR JOHNSON: Yeah, and I hear what Gladys is saying. I've been trying to kind of
find a way to get around this. I'm going to throw this out. A ministerial means a permit
that excludes personal judgment and/or discretion and is issued based on established
criteria, a set of adopted standards, or a set of adopted standards as established by law.
MR. HOPPER: I think the as established by law is a way to satisfy Member Baisa's question.
VICE-CHAIR JOHNSON: Yeah, yeah.
MR. HOPPER: The rest of it, I, you know, that's up to Planning sort of it melds
. . . (inaudible).. .
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VICE-CHAIR JOHNSON: Do you want me to reread it again, Mr. Hunt?
CHAIR KAHO'OHALAHALA: Yes, go ahead, Vice-Chair Johnson.
VICE-CHAIR JOHNSON: Okay, I'll read it again. A ministerial permit means a permit that
excludes personal judgment and/or discretion and is issued based on established criteria,
or a set of adopted standards as established by law.
MR. HUNT: We would prefer does not involve, and the rest of it we're okay with.
VICE-CHAIR JOHNSON: Oh, does not involve personal judgment?
MR. HUNT: Judgment, I think your legal counsel suggests judgment, rather than personal.
VICE-CHAIR JOHNSON: Oh, okay. That excludes, that...what did you say? What's the first
part?
MR. HOPPER: That does not involve-VICE-CHAIR JOHNSON: That does not involve...
MR. HOPPER: --judgment or discretion.
VICE-CHAIR JOHNSON: Oh, judgment or discretion. Okay. Mr. Chair, then, I move to add
this section. Ministerial permit means a permit that involves...what did you say?
CHAIR KAHO'OHALAHALA: Does not.
VICE-CHAIR JOHNSON: That does not involve judgment and/or discretion and is issued based
on established criteria or a fixed set...or a set of adopted standards as established by law.
CHAIR KAHO'OHALAHALA: Okay. As a friendly amendment.
VICE-CHAIR JOHNSON: As a friendly amendment to...well, we didn't really get on
the...yeah, I guess, did we get there already? I guess it's amendment to add, to
clarify...well, actually this is a separate addition of a section.
CHAIR KAHO' OHALAHALA: Amendment. Okay.
VICE-CHAIR JOHNSON: Right, so I'm not amending anything but.
CHAIR KAHO'OHALAHALA: Okay. No, you're amending the...
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VICE-CHAIR JOHNSON: Well, I guess I'm amending the main...
CHAIR KAHO'OHALAHALA: Yes.
VICE-CHAIR JOHNSON: Yes.
CHAIR KAHO' OHALAHALA: Okay. So we have an amendment. Do I hear a second?
COUNCILMEMBER BAISA: Second.
CHAIR KAHO'OHALAHALA: Moved by Member Johnson, seconded by Member Baisa, to
include this definition that will be inserted into Section 2, which is 2.80B.020 of Bill 9.
And shall we read it again?
VICE-CHAIR JOHNSON: Yeah, I'll, I'll say it again.
CHAIR KAHO' OHALAHALA: Go ahead.
VICE-CHAIR JOHNSON: A ministerial permit means a permit that does not involve judgment
and/or discretion and is issued based on established criteria or a fixed or--eliminate fixed-or a set of adopted standards as established by law. Do you have that, David?
CHAIR KAHO' OHALAHALA: Staff, you got that?
VICE-CHAIR JOHNSON: Okay.
CHAIR KAHO'OHALAHALA: Okay. Members, then further discussion on the amendment?
COUNCILMEMBER BAISA: Thank you very much. I don't have any questions but I'm
wondering if Planning is okay and if legal is okay, then we're ready to go.
CHAIR KAHO'OHALAHALA: Okay. Department?
MR. HOPPER: I think I would have no...but just keep in mind this is not a Title 19 definition.
VICE-CHAIR JOHNSON: Right, right.
MR. HOPPER: This is for this plan, this is for 2.80B.
VICE-CHAIR JOHNSON: Just this.
CHAIR KAHO'OHALAHALA: Yeah.
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VICE-CHAIR JOHNSON: Yeah.
MR. HOPPER: This would probably effect community plans and if it's put in 2.80B, it would
probably effect all of 2.80B, but this is not a Title 19 zoning change, so.
VICE-CHAIR JOHNSON: No.
CHAIR KAHO'OHALAHALA: Okay. Department?
NOTE: Pause

VICE-CHAIR JOHNSON: My goodness.
CHAIR KAHO' OHALAHALA: They're planning.
MR. HUNT: We're okay.
CHAIR KAHO'OHALAHALA: Okay. Thank you. Members, further discussion then?
VICE-CHAIR JOHNSON: No.
COUNCILMEMBER BAISA: No.
COUNCILMEMBER MOLINA: Mr. Chair? Yes.
CHAIR KAHO'OHALAHALA: Go ahead, Member Molina.
COUNCILMEMBER MOLINA: I would like to get comments--whatever the outcome of the
vote--from the other departments as well. I mean, I know we heard from Planning I can
respect that, but, you know, we had other departments, Public Works, Environmental
Management, so as a request, with regards to...
VICE-CHAIR JOHNSON: When it comes up, when it goes to the Council.
COUNCILMEMBER MOLINA: Yeah, yeah. I just want to make sure, you know. It looks like
this may pass, but at this point, I still have some reservations because I didn't hear from
those other departments. So, anyway, I'll leave it at that, Chairman. Thank you.
CHAIR KAHO'OHALAHALA: Okay. Then, Members, if there is no further discussion, then
all those in favor of the amendment, signify by saying "aye".
VICE-CHAIR JOHNSON: Aye.
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COUNCILMEMBER BAISA: Aye.
COUNCILMEMBER MEDEIROS: Aye.
COUNCILMEMBER MOLINA: With reservations.
CHAIR KAHO'OHALAHALA: Opposed, "no"? One with reservations so, and.. .
COUNCILMEMBER VICTORINO: And, Mr. Chair, I vote no.
CHAIR KAHO'OHALAHALA: Okay, so we have five ayes, one with reservations, and one no,
and one excused, Member Nishiki.
VOTE:

AYES: Councilmembers Baisa, Medeiros, Molina, Vice-Chair Johnson,
and Chair Kaho'ohalahala.
NOES: Councilmember Victorino.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Nishiki.

MOTION CARRIED.
ACTION: APPROVED AMENDMENT TO BILL 9 TO INCLUDE
DEFINITION OF MINISTERIAL PERMIT.
CHAIR KAHO'OHALAHALA: Then, Members, then the last thing that is before us is that, a
motion to approve Bill 9 as amended, and pass for second and final reading.
VICE-CHAIR JOHNSON: And that's the main motion that we already have?
CHAIR KAHO'OHALAHALA: That's . . . (inaudible). . . motion.
VICE-CHAIR JOHNSON: Okay. Call for the question.
CHAIR KAHO'OHALAHALA: Okay. Okay. So all those in favor of the main motion, signify
by saying "aye".
COUNCILMEMBER MOLINA: Wait, wait.
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VICE-CHAIR JOHNSON: Wait.
COUNCILMEMBER MOLINA: Chair, can we additional discussion? So we're voting on the
bill today and...
VICE-CHAIR JOHNSON: As amended.
COUNCILMEMBER MOLINA: As amended for first reading.
CHAIR KAHO'OHALAHALA: No.
VICE-CHAIR JOHNSON: Second.
COUNCILMEMBER MOLINA: This will be for second I mean, excuse me. So this would go
to Council, assuming it passes out of Committee for the March 19 th Council meeting.
VICE-CHAIR JOHNSON: 19 th , yep, yep.
CHAIR KAHO'OHALAHALA: Correct.
VICE-CHAIR JOHNSON: Yep.
COUNCILMEMBER MOLINA: Okay. Again, I have some reservations at moving it out but,
we'll see.
CHAIR KAHO'OHALAHALA: Okay. Members, then the motion before you is to pass Bill 9
on second and final reading as amended. So all those in favor signify by saying "aye".
VICE-CHAIR JOHNSON: Aye.
COUNCILMEMBER BAISA: Aye.
COUNCILMEMBER MEDEIROS: Aye.
CHAIR KAHO'OHALAHALA: Opposed?
COUNCILMEMBER VICTORINO: No.
COUNCILMEMBER MOLINA: No.
CHAIR KAHO'OHALAHALA: Let's see.
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VICE-CHAIR JOHNSON: So, we're not going to make it.
UNIDENTIFIED SPEAKER: You got three . . . (inaudible). .
CHAIR KAHO' OHALAHALA: Four to three [sic/. Okay.
UNIDENTIFIED SPEAKER: No, you need only four.
VICE-CHAIR JOHNSON: Oh, oh, we are.
CHAIR KAHO'OHALAHALA: Okay, then the motion passes.
COUNCILMEMBER MOLINA: Roll call.
VICE-CHAIR JOHNSON: Oh, it does pass.
CHAIR KAHO'OHALAHALA: Okay. Yeah. Chair votes aye. So that would be one, two,
three, four ayes, and two noes, and one excused. Okay.

VOTE:

AYES: Councilmembers Baisa, Medeiros, Vice-Chair Johnson, and Chair
Kaho'ohalahala.
NOES: Councilmembers Molina and Victorino.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Nishiki.

MOTION CARRIED.
ACTION: RECOMMENDING SECOND AND FINAL READING OF
BILL 9, AS AMENDED.
VICE-CHAIR JOHNSON: Okay.
CHAIR KAHO'OHALAHALA: Okay. At this point then, there is no further business on this
item. Thank you, Members, and the Department. Thank you, Corporation Counsel and
Staff. This meeting is now adjourned. . . . (gavel).. .

ADJOURN: 4:29 p.m.
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