MAUI PLANNING COMMISSION
REGULAR MINUTES
JANUAR Y 26, 2010

A.
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CALL TO ORDER

The regular meeting of the M aui Planning Co mmission w as called to order by Chairperson Wayne
Hedani at approxima tely 9:05 a.m ., Tuesday, January 26, 2010, Planning Conference Room, First
Floor, Kalana Pakui Building, 250 South High Street, W ailuk u, M aui.
A quorum of the C om mission w as present. (See Re cord of Attendance.)
Mr. Hedani: Planning Comm ission meeting of January 26th will co me to order. Public testimo ny w ill
be taken at the start of the meeting on any agenda item in order to acco mmodate those individuals
who cannot be present at the meeting when the agenda item is considered by the commission.
Public testimo ny w ill also be taken wh en the agenda item is taken up by the commission. Maximum
time limits on individual tes timony is three minutes. A person testifying at this time will not be
allowed to testify again when the agenda item comes up before the commission unless new or
additional information will be offered.
Before we begin with the people tha t have signed up for public testimony, the Planning Program
Administra tor has asked to make a few comments.
Mr. Clayton Yoshida: Go od morning Mr. Ch air, M em bers of the Co mmission, Clayton Yoshida,
Administrator of the Current Planning Division. I’m here substituting for Planning Director Jeff Hunt.
As you know there is a Council meeting, full Council meeting occurring this morning and one of the
items before the Co uncil is a first reading on the Countywide Policy Plan. I’m sure the commission
can appreciate the amount of time that the GPAC and the planning commissions have put into the
Countywide Policy Plan. So the Planning Director will be here after the Council takes up that
agenda item. So he will be joining you sometime during the course of the meeting.
Secondly for point of info rmation w ith respect to the Item E-3 on the SMA Exemption for the
Department of Environmental Management’s replacement of the injection wells no. 1 and no. 2 at
the Kahului Wastewater Treatment Plan t, I would inform the commission that yesterday the DIRE
Coalition of M aui and Save Kahului Coalition filed a request for the director to reconsider his
decision and/or appeal of the issu ance of the exem ption.
Looking toward your rules with respect to appeals and I distributed copies of excerpts from your
SMA Rules, Section 12-202-31 states, that the commission, this is a contested case. Also, Section
12-202-32, disposition of the appeal, the commission is the decision maker on the appeal so in the
context of public testimony I would caution the commission against m aking position statem ents
because you are the judges on the appeal and so we don’t want to prejudice or one of the parties
states that you should be recused because you have already established a position before the
contested case hearing has occurred. I believe the same set of facts applies to Item C-2 on the
Ha na Beachfront Asso ciate s appeal of the director’s decision to require an SMA M ajor permit.
Also we would note that with respect to Item C-3, Friends of Mokuula requesting a four-year time
exte nsion, we have a report prepared but it ha sn’t been distributed to the commission so I guess
the departme nt would reques t if that could be placed on the next February 9 th agenda so the
commission wo uld have a dequate time to review the repo rt and we could bring the m atter before
you. With that, tha t’s our com me nts M r. Cha ir.
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Mr. Heda ni: Comm issioners, any objection to moving Item C-3 to Fe bruary 9 th? No objection. Go
ahead and place that on the F ebruary 9 th.
Mr. Yoshida: Thank you.
Mr. Hedani: Okay with that, we’d like to go ahead and open it up for public testimony. I have four
people that have signed up. First person is Cheryl, K. Okuma.
The following individuals te stified at the beginning of the m eeting:
Ms. Cheryl Okuma - Item E-3, Dept. of Environmental Management, SM5 2009/0360
Mr. David Taylor - Item E-3, Dept. of Environmental Management, SM5 2009/0360
Mr. Ho wa rd H anzawa - Item B-3, Proposed Amendm ents to Chapters 19.32, 19.36A, 19.40, 19.45
Mr. Clyde Murashige - Item B-3, Proposed Amendm ents to Chap ters 19.32, 19.36A, 19.40, 19.45
Ms. Irene Bowie - Item E-3, Dept. of Environmental Management, SM5 2009/0360
Their testimony can be found under the item on which they testified on.
Mr. Hedani: Are there any oth er m em bers of the public that would like to offer testim ony at th is
time ? Seeing none, public testim ony is close d. Clayton.
Mr. Yoshida: Thank you Mr. Chair. Our first public hearing item is a request from Mr. Rodrigo
Bumanglag for a Special Managem ent Area U se Permit in ord er to construct two other m ain sing le
fam ily dw ellings on a 27,225 square foot lot in the R-2 Residential District at 357 South Kihei Road,
TM K 3-9-041: 006, Kihei, Ma ui. The staff plan ner is Jim Buika.
B.

PUBLIC HEARINGS (Action to be taken after each public hearing.)
1.

MR. RODR IGO BUM ANGLA G requesting a Special Managem ent Area Use
Perm it in orde r to c onstru ct tw o other m ain single family dwellings on a 27,225
squ are foot lot in the R-2 Resid ential District at 357 South Kihei Road, TMK:
3-9-041:0 06, K ihei, Island of M aui. (SM1 200 8/0026) (J. Buika)

Mr. Jim Buika: Good morning Commissioners, Chairman Hedani, Corporation Counsel and
Planning Director. My na me is Jim B uika and I’m a planner in the Planning Dep artment just give
you briefly an outline of my presentation.
What I’ll first do is present the purpose of the application and review the proposed project from the
Planning De partment point of view and from the land use perspective. I also have with me the
owners as we ll as the owner’s repre sentative M r. Wil Spence, who’ll provide the com missioners
with a short power point presentation ove rview of the project. My comments are about five minutes
long and the consultant’s presentation will be no more than 10 minutes long. Following the
consultant’s presentation we can answe r any of your questions. Following that I’ll provide my
recommendation of approval of this SMA project. Is this acceptable to the Chair?
Before I start I had handed out an Exhibit 21 w hich is the preliminary drainage plan for the project.
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And also this morning there are four letters of testimony, written letters of testimony in front of you
that are in support of the project from neighbors as a result of a neighborhood meeting that they
had in January.
The purpose of the project o r the purpose of the application is to approve the applican t’s request
for the Special Management Area permit in order to construct to additional main single fam ily
dwellings and the pertinent utilities on a 27,225 square foot lot in the R-2 Residential District at 357
South Kihei Road. There is another SMA permit for a separate garage structure that has already
been permitted that has not been constructed yet but it is behind the m ain house and there is no
ohana planned for the property because the two new homes and the garage will maximize the
useable space of the property.
The property is located mauka of South Kihei Road and is not located within the shoreline setback
area and the two proposed houses are loca ted mauka of the existing single fam ily dwelling and
clea rly ou tside of the shoreline setback area.
The property presently has one single family dwelling located on the mauka side of South Kihei
Road by a loca l fam ily Mr. and M rs. Rodrigo Bumanglag. The reason for the project is to provide
two hou ses for their tw o sons on the sam e lot. As far as consistency, the project is fairly
straightforward. It’s consisten t with the land use requirements and is also consiste nt with the
special management area review criteria. The project is consisten t with surrounding uses, sing le
fam ily residential and the property to the north, directly to the north also has multiple dwellings on
it on a n R -2 zoned lot.
And there is an SM A trigger, the reason w e’re here today is because of – there’s a trigger in the
SMA law even though the project conforms with the land use designations the development is – you
can only have one exempted single family home per property so this is – because we’re building
the second and third it’s considered a development and also because it is triggered by the valuation
which is a half a m illion dollars for the two homes combined we are required by the SM A criteria to
hold a public meeting and m ake it a SMA Major. So that’s really the reasons w e’re here today.
As far as testimony, again, there was no written testimony prior to the ones that we gave you for
today. And finally, I’ll just conclude my comments with review ing the mitigation activities related to
the project and also agen cy com men ts, there were very few agenc y comments. I’ll just list them
very qu ickly. Again, there w ill be no w ork perform ed in the shoreline setback area.
The project is in the 100-year flood plain b ut it will be, it w ill comply with Maui County Code the
Flood Hazard Ordinance 19.62 and the houses will be raised on a pad at least one foot above the
base flood plain elevation.
Best management practices will be used during construction to protect the shoreline and marine
environment and there will be no increase in runoff dow nstream caused by th e project. I’ll allow Wil
Spence to show you the preliminary drainage plan on that. With the additional homes, the two
homes, there will be an increase calculated of about .76 cubic feet per second. There will be four
sm all landscaped drainage basins created on the property that will mitigate that additional runoff.
So there w ill be no predeve lopment, post deve lopment runoff as ca lcula ted.
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No archaeological monitor will be required for the construction because the grading is minimal plus
no cultural resources will be impacted. An archeological assessment report was completed and
the property was accepted by – the report was accepted by State Historic Preservation Division.
As far as fees, there w ill be a Departm ent of W ater Supply meter fee, $6,000. W astew ater will have
an assessment fee of $7,800. There will be a Department of Education fee levied to be determined
by Act 245. There is no Parks and Rec fee at this level of development. There’s minimal impact
to public services and infrastructure and no significant public view plains will be altered. So those
are – our review of the m itigation activities as far as the department. There wa s a public meeting
held in January just recently with the neighbors and the applica nt is w illing to provide mitigation to
a neighboring property that borders the property at the request of the neighbor and that’s a ctually
written up in some of the testimony from the neighbor. And again, the project com plies with all the
drainage requirements of the Maui County Code. That concludes my remarks and at this p oint, with
the permission of the chair to have Wil Spence to do a short review of the project. Thank you.
Mr. William Spence: Good morning Comm issioners, Chairman Hedani. My name is Wil Spence.
I’m here with my clients, Rudy and Vangie Bumanglag and we also have M ark with Stacy O tom o’s
Office if the commissioners have any qu estions on drainage.
Staff pretty much explained the basis of the project. They want to build two more homes on the
property. This is for two – they have three children, one is still a minor. They have two children
they wa nt to build ho mes for them . You know the housing is very expensive. When they purchased
this property back in 1990 and then they subsequently built their own home, you know, they
purchased a large lot with the idea that they could build m ore for their kids.
This is the loca tion map. South Kihei Road is right here. This is North Kihei. Ohukai Road, Kenolio.
You can see that the property is one of four fairly large lots right in a row , probably an old fam ily
subdivision. It’s ab out 66 feet wide, 411 feet long, fairly deep. Right across the street and
somebody is going to correct my pron unciation, it’s M ai Po ina ‘Oe La ’u Pa rk. It’s the Korean
Mem orial Park, Korean War M em orial Park.
This is off of Google Earth. This is my client’s property right here. You can see the existing home
on it and the depth of it. The property just to the north is developed four homes. These have been
condominimized. The two adjacent properties just to the south are undeveloped except for the one
home here. The very large lot here , that’s now Kai Makani. It came be fore commission a number
of ye ars ago. It’s fully built out n ow .
This is a little walk through the neighborhood, vario us type s of homes. Mo st of them are pretty
modest. You have a couple that are very large. This one’s about 4,700 square feet. Som e w ith
ohanas, some without. And then of course, Kai Makani which is built out now, this is three
properties down from my clients.
This is my client’s home, this is Rudy and Van gie’s house. It appears a lot larg er than it is. Actually
about 3,500 square feet. But they have the wrap around lanai that m akes it look a lot b igger. This
is the m ostly unde velop ed tw o pro perties next door. This is the property to the north with the four
units on it. The condominimized property. On e of the units was I believe one tim e w as for sale.
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This is their current residence. And then looking across the street, you can see the pavilion and
the Memorial Park. This is the back yard and where the homes will be located. You can see the
CMU wall that entirely goes around the property. The garage will be right about here. Second
home, and then clear in the back will be the third hom e.
This is looking from the very back part of the property loo king makai into the residence here. The
back home, the middle one and then garage will be up close to the existing residence. This is the
lot layout. It’s kind of lon g. The existing home is d ow n at South Kihei Road, garage, the middle
home and then the one o n the end . It will hous e four bed room s, 2,50 0 square feet. He sized these
– when he started this project back in 2005 he size d them with the idea that the kids a re going to
have their own families and you know they’re going to be able to grow within those homes. So
there’s you know , full size reside nces rather than just o hanas.
We ’ve already de veloped the landsca ping plan. South Kihei Road here, you know, you kind of sp lit
them up so you can get the w hole lot on one page and still be able to read it. Existing home,
garage, these landscaped areas in here you’ll see on the next slide that this is where the drainage
basins are going to go and I should have switched this around. South Kihei Road here, there’s
going to be one basin up next to South Kihei Road, one between the garage and then between the
two addition al hom es. As staff said , these will co ntain a 50-year, one-hour even t.
W e had community input. Early on we went to the Kihei Community As sociation. They ba sica lly
– their letter shou ld be a part of the report. They had no issues. They didn’t to discuss it any
further. We did talk to the ne ighbors or try to talk to the neighbors and adjacent to the property we
sent out a lette r in the m iddle of Decem ber 2009, and almo st three weeks late r held a sm all meeting
at the Kihei Community Center. Only one owner attended and because of that another person
responded, the neighbor immediately to the south he wa s really concerned that yo u know, there’s
going to be two more really large hom es on the property. So I talked to him a little bit. I m ailed him
all the illustrations, the landscaping plan, lot layout, everything and just explained to him, you know,
these homes are pretty far set back. One they’re no t as large as the existing re sidence but they’re
also set pretty far back. He’s not even going to be able to see them . He won’t kno w that they’re
there. I have n’t he ard anything since .
And then the last thing, when we had this meeting, the one person who attended, you know she
was a little concerned there’s going to be a two-story home right, you know, in her backyard and
so we talked about a little bit and my client agreed to move the home another five feet further away
from her property and she provided testimony to that effect that she was happy with that. And we’re
agreeable to make that a condition on the permit. Any questions Comm issioners?
Mr. H eda ni: Qu estion s from the C om mission? Com missioner Starr.
Mr. Starr: Where’s the runoff from the driveways and parking areas going to go?
Mr. Mark Matsuda: Morning, Mark Matsuda, I’m the civil engineer. As you can see we are
proposing a basin at the front of the property so it can be directed towards that and I believe the
front in that area is walled off. So it will be directed towards that basin.
Mr. H eda ni: Comm issioner Starr.
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Mr. Starr: Ye ah, currently from the roadw ay th at’s on ...(inaudible)... on the southern boundary of
the property do es that flow down into S outh Kihei Road and into the county or state drainage which
then flows into the ocean.
Mr. Matsuda: Yes, I believe some of it does.
Mr. Starr: So is there a way to divert that into the drainage basin because the one real concern I
have is tha t, you know, parking areas now for three houses there will be – people will work on cars,
there will be oil spilled on that, I want to see it contained on the property and not go down onto
South Kihei Road and end up in the ocean.
Mr. Matsuda: Yes, the new driveway will be graded so that runoff does enter the basins at the
various locations. As we mentioned they are sized for the total po st deve lopment runoff so it would
be able to handle it and it will be directed toward those basins.
Mr. Starr: How about the existing driveway down at the bottom though?
Mr. Matsuda: Up until the very front we can look at how that goes and even if required, you know
catch basins could be ...(inaudible)... con veyed towards the basin, to th e basin.
Mr. Starr: Can we get a commitment that that water will be intercepted and retained on site?
Mr. Matsuda: Up until the front of the property? Yes.
Mr. Hedani: Any additional questions? Commissioner Mardfin.
Mr. Ma rdfin: Mr. Spence, can you go to the plot map? Does that reflect the 15, I’m sorry, five-foot
moving of the – it’s the back house that’s moving?
Mr. Spence: No, that does not. So it’s going to be –
Mr. Mardfin: So five feet toward the bottom?
Mr. Spence: Yes. This home will be another five feet. We’ll just adjust everything.
Mr. Mardfin: Okay, I just wanted to know whether this had incorporated that or not. It hadn’t. Thank
you.
Mr. Hedani: Any additional questions from the commission?
Hiranaga.

Seeing none – Comm issioner

Mr. Hiranaga: The large CMU wall along the right side that is in compliance with any flood zone
regulations?
Mr. Spence: As far as I know it is. Mark would be a better person to ask that. It does –
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Mr. Hiranaga: Can we a sk Mark?
Mr. Spence: Yes.
Mr. Matsuda: We weren’t involved in any permitting of this wall if required, but I mean, as far as I’m
aw are it would comply.
Mr. Hiranaga: I think you need to take a closer look at that since you are in a flood zone that you’re
not diverting potential surface runoff into adjoining properties because of that wall. I would think
that wa ll needed an SM A permit also, it’s over four feet tall which it looks like it is. So maybe you
could include that as part of your Major SMA application I’m not sure what the process is.
Mr. Spence: I’m not sure. It was built I don’t know four yea rs ago and at that time I kno w that —
I looked in the county, in KIVA, you know, there was an inspection done and it was fine. I will say
though it do es not divert any run off onto any oth er properties. It co ntains e verything on site.
Mr. H iranaga: I’m not sure w here the hundred-year flood zone is and where that water originates
from. I’m a ssu ming it’s coming from upstream so there is a natural topography tha t’s cre ating this
flood zone. So as long as you’re not altering the natural flow of that potential flood so that it impacts
neighbors m ore than it should is m y qu estion.
Mr. Spence: It’s in the flood zone because of the elevation, because it’s in the low laying area it’s
not –
Mr. H iranaga: O h, it’s a flood zone for tsunam i inund ation o r for –
Mr. Spence: Part of it is and part of it is just because it’s low laying. It’s not going to affect any of
the flows around the property or through the property or anything.
Mr. Hiranaga: Okay. I have one more question. I just wanted clarification. Mention has been made
that the entire post development runoff will be contained on site and some engineers say post
development means pre and post and some engineers say post means post so I wanted
clarification if your post means pre and post or post means post?
Mr. Spence: My un derstanding is po st deve lopment for a 50-year even t. If it rains like three inches
in an hour you know, that’s going to be a lot of water. It will contain that on site.
Mr. Hiranaga: Are you capturing the 1.72 cfs or are you capturing the .76 cfs?
Mr. Spence: Total po st.
Mr. Hiranaga: Which is 1.72?
Mr. Spence: Yes. Pre and post.
Mr. Hira naga: Thank you.
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Mr. H eda ni: All of the water.
Mr. Spence: All of the water, there you go.
Mr. Hedani: Any other questions from the commission? Commissioner Tagorda.
Mr. T ago rda: This just is a follow up w ith your –
Mr. Hedani: Orlando if you can use your microphone.
Mr. Tagorda: This is just a follow up with your Kihei Comm unity Association feedback that was
called for did you say nobody attended that meeting?
Mr. Spence: Just one landown er. There’s six adjoining property ow ners. We sent out six letters,
I mean, adjoining pro perty owners are going to be the most interested, yes, so one person
attended.
Mr. Tagorda: The reason why I bring this up Mr. C hair, I look ed a t the packet very well, read it very
we ll and looks like there was so many positive analysis on this project and to get back to that
retaining wall or wall that colleague Kent Hiranaga is a skin g for, I don’t want to sta ll this project.
I encourage people especially parents who are able to afford dwellings for their children. It sh ould
be a no-brainer for us to go along w ith the proposed project.
Mr. Hedani: Thank you Comm issioner Tagorda. Any additional questions? Commissioner U’u.
Mr. U’u: I agree. Tw o w ords.
Mr. Hedani: Additional questions from the commission? Commissioner Mardfin.
Mr. Mardfin: M y qu estions are for James. Tell me about – it’s zoned R-2 is tha t correct?
Mr. Buika: Yes.
Mr. Mardfin: That allows how many buildings per acre?
Mr. Buika: O ne sing le fam ily residence per 7,500 square feet.
Mr. Mardfin: And he’s got three times 7.500 feet so he’s allowed three residences?
Mr. Buika: Yes.
Mr. Mardfin: You didn’t m ention it toda y bu t I liked in your report you wro te that it could be viewed
as an infill and affordable housing and both those struck me as co nsisten t with the Maui Island Plan
that we struggled w ith so long and with the idea that you don’t have to expand the government
services if you do infill sorts of projects. So that was impressive.
Mr. Buika: Thank you.
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Mr. He dani: Additiona l questions? Seeing none, yo u w ant to go to a public hearing or do you want
to do yo ur staff recommendation first?
Mr. Buika: Public hearing I guess, it’s up to you.
a)

Public Hearing

Mr. He dani: W hy d on’t we open it up for public testimony at this time. Are there any members of
the public that would like to offer testimony on this item? If so, please step to the microphone and
state your name. Seeing none, public testimony is closed. Staff recommendation.
b)

Action

Mr. Buika: Thank you. Regarding conclusions of law , the Special Managem ent Area U se Permit
application complies with the applica ble standards for the special management area as presented
on pag es 2 and 3 of the de partm ent’s re com me nda tion rep ort, your green report there. The
Planning Department based on the facts presented in the department report finds that the proposed
action will not have a significant adverse environmental or ecological effect provided mitigatio n
measures are incorporated into the project. Proposed action meets the objectives, policies and
guidelines of the SMA Rules and the proposed action is consistent with the county zoning and the
Kihei Com munity Pla n.
The department’s rec om mendation, the department recom mends approval of the SM A perm it
application request subject to 14 standard conditions and the nine site specific conditions in the
recom mendations report. And I will add several other conditions from this conversation here.
A condition no. 24, “that the rear setback o f the parcel sha ll be 1 5 feet.”
A condition 25, “that all predevelopment and post developme nt runoff for a 5 0-year, one-ho ur storm
shall be m et.”
A condition 2 6, “that the C MU w all for th e parcel co mplies with Maui County Code 19.62, Flood
Ha zard O rdinance.”
So I’ll add those three condition s. And in co nsideration of the conditions in the foregoing the
Planning De partment recom mends that the Maui Planning Commission adopt the Planning
Department’s Re port and R ecom mendation prepared for the January 26 , 2010 meeting as its
findings of fact, conclusions of law and decision and order and to authorize the Director of Planning
to transmit said written decision and order on behalf of the Maui Planning Commission.
Mr. Hedani: Thank you Jim. Comm issioners? Commissioner U’u.
Mr. U’u: Motion to approve with added conditions.
Ms. Domingo: Second.
Mr. He dani: M ove d by Com missioner U’u, seconded by C om missioner D omingo. Discussion?

Maui Planning Commission
Minutes - January 26, 2010
Page 10

Approved: 3/9/10

Comm issioner Starr.
Mr. Starr: Yeah, I’ll be in support of the motion but I just want to kind of express my reason for
support is bec ause we are here for the SMA and we have specific criteria which are mainly about
the guardianship of the shoreline and the nearshore waters and the beaches and so on and I don’t
think that this will have much of any im pact on them and I’m very happy tha t they’re re taining all of
the runoff on site includ ing that coming from the drive wa y. It’s good to see the family building
houses for them selves, really the shoreline issue is the important one for us and I’m glad to suppo rt
this.
Mr. Hedani: Additional discussion? Commissioner Hiranaga.
Mr. Hiranaga: I visited that park across the street a couple of times this past December and I was
sitting on the bench looking across street wondering who owned that beautiful house across the
street, now I know who. Thank you.
Mr. Hedani: Commissioner Tagorda.
Mr. Tagorda: Thank you M r. Ch air. Again, this p roject a very good project. The key elements, the
analysis made people about this p roject are positive and like I said , but there are things that I’m
skeptical about this project but I’m so willing to support it. I’m for it all the way. This South Kihei
Road is flooded when there is a heavy rain but because the applicant and the ow ner of the property
Mr. and M rs. Bum anglag is a willing to co mply w ith every conditions that this d epartm ent and this
commission imposing then I think there’s no problem. I’m all for it Mr. Chairman.
Mr. Hedani: Additional discussion? Commissioner Mardfin.
Mr. Mardfin: I actually have another que stion. There was somewhat cryptic language in there about
whether this w ould be condominium ized in the future or subdivided in the future wo uld you exp lain
to me what – if they wanted to su bdivide wh at they w ould have to do, if the y wanted to
condominiumize wh at they w ould have to do and by what they ha ve to do, I mean, in terms of the
Planning De partment.
Mr. Buika: I’ll allow Wil to – he’s researched this here. Wil Spence.
Mr. Spence: Thank you. Com missioners W il Spence for the applicant. The desire of the applica nts
are to be able to give these homes in fee to their children so they can have o utright own ership. I
don’t think they can subdivide the property be cause of the width requirem ents or roadw ays and all
of that, but they could po ssibly condom iniumize the property if they say you know, this is your
space. I’m not too familiar with that process. It’s a state process. Y ou file all the proper papers with
the metes and bounds description s and CC &R s and all the rest of that.
Mr. M ardfin: B ut it wouldn’t involve th e Planning D epa rtment any further?
Mr. Spence: No, it would not.
Mr. Mardfin: Okay, thank you.
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Mr. Hedani: Any further discussion? Seeing none, all those in favor of the motion to approve, as
amended – well as recom mended w ith the additional conditions signify by saying aye. Opposed
nay.
It was m oved by Mr. U’u, seconded by Ms. Domingo, then
VOTED:

To Approve the Special Management Area Use Permit, as
Recomm ended with Conditions.
(Assenting - B. U’u, D. Domingo, K. Hiranaga, O. Tagorda, W. Mardfin,
L. Sab las, J. Starr)
(Excused - W. Shibuya)

Mr. He dani: Carried. Thank you .
Mr. Buika: Thank you.
Mr. Hedani: Congratulations. Chair’s comment is tha t every child should have parents like you.
Un fortunately for my children they’re on their own.
Mr. Hedani: Mr. Yoshida.
Mr. Yoshida: Thank you Mr. Chair. The second public hearing item is a request from Charme
Tak sony for a State Land Use Commission Special Use Permit in order to operate the Aloha Kai
Acade my, Inc., Preschool, a licensed childca re education program for up to 24 children at the Ho ly
Rosary Church in the State Ag D istrict at 954 Baldwin Avenue, TM K 2-5-005:003, Paia. Staff
Plan ner is G ina Flamme r.
Mr. Hunt was in attendance at 10:04 a.m.
2.

MS. CHAR ME TAK SONY requesting a State Land Use Com mission Special
Use Permit in orde r to o perate the Alo ha Ka i Academ y, Inc . Pre school, a
licensed childcare education program for up to 24 children at the Holy Ros ary
Church in the State Agricultural District a t 954 B aldwin Avenue, TMK: 2-5-005:
003, P aia, Island of Maui. (SU P2 2009/0017) (G . Flam mer)

Ms. Gina Flam me r: Good m orning Com mission Me mb ers. The item before you today is for a
preschool to operate at the H oly Rosary Church church hall which is located on state agricultural
land. A special use permit was issued for a preschool in 1984 and that school operated for 11
years until 1995. The building in which the preschool will operate is in full complian ce with all
county building code requirement and the D epartm ent of Public W orks will issue a Ce rtificate of
Occupancy upon approval of this permit. The program will also receive its license through the
De partment of Hum an Services upon approval of this p erm it.
The early childhood education program is for children ages infant to five years old. The facility will
be licensed to serve up to 24 children. Both teachers Charme Taksony and Melanie Adam s are
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early childhood teachers and preschool direc tor certified . The applican ts have satisfied all the state
and county requirements with the exception of the special use permit which we’re reviewing today
and there were no significant agency comments and I did just place two letters of support on your
desk it’s on b oth sides of the pap er.
So getting back to the legalities and why we’re here. The proposed use of a preschool is permitted
under the Maui County Code. In the community plan the parcel is designated Public/Quasi-Public
which allows nursery schools and churches and the County zoning is Interim which also allows
dayca re, nurseries and churches.
The need for the permit arises out the fact that the parcel is located in the State Agricultural District.
So even though the H oly Rosary Church was built in 1926, been used as a church for the past 84
years including during the time of statehoo d an d when the S tate Land Acts of the 196 0's were
passed the state designation does not reflect the use of the parcel for a church or a preschool.
Go ogle Earth w asn’t availab le back then to assist state policy m akers. So we ’re here today to
review the presch ool under Ha wa ii Revised Statues.
Now to give you a better idea I’m going to show you a few slides. Just to fa miliarize you rself Holy
Rosary Church is along Baldwin Aven ue in Paia. There’s the church. Here’s the church hall that
the preschool will operate in. Here’s the inside of the hall, then you have the other side of the hall.
You have the kitchen area, then you have th e backya rd w here they’re going to have – the children
will play.
This is Google Earth to show you what the parcel looks like. And if you go one more you can see
wh y we’re here. It’s in the middle of sugar cane land.
So the five criteria to review a state land use permit are listed and analyzed in the report on page
5. I can go through it if an ybo dy w ould like. It’s spelled out pretty clearly. I think in the interest of
time I see it’s okay to go ahead and skip it. So what I’d like to do now is proceed to question s. W e
can take public testimony and then I can give the department’s recommendation. Both teachers
are here if there are questions?
Mr. Hedani: Questions from the commission? Commissioner Mardfin.
Mr. Mardfin: I’d like to ask one of the questions, can one of the teachers come up? Either one or
both. I’m just kind of curious, is this op en to all students or only the children of Catholic parents?
Ms. Charme Taksony: It’s open to the w hole public.
Mr. Mardfin: The whole public.
Mr. Hedani: I’m sorry, can you state your name please?
Ms. Ch arme T aksony: Ch arme T aksony.
Mr. Mardfin: And you charge – your tuition charge for this?
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Ms. Taksony: We have different rates for different ages. We have in fact - toddler age and then a
preschool age so it’s dependent on their age.
Mr. Mardfin: And in the Paia area are there any other preschools around?
Ms. Taksony: Right below us there’s Doris Todd a nd they have a preschoo l. Above at the Makawao
Union Church there’s another preschool there. Further up Baldwin there’s Montessori and at the
very top at M akaw ao there is St. Joseph’s.
Mr. Mardfin: And I take it you’ve already figured out that a demand for 24 more students.
Ms. Taksony: Yeah, we h ave letters – also my fellow teacher brought letters of intent. We ha ve
enrollment already. W e w ere set to open in September and w e did all everything for the Ce rtificate
of Occupancy and fixed up and did a ton of work and then they said oh you need the special use
permit that we didn’t kn ow we needed so we have p arents that have b een w aiting for us to open.
Mr. Mardfin: Okay.
Ms. Melanie Adams: One thing also, I’m Melanie Adams –
Mr. Hedani: Use the microphone please.
Ms. Adams: The difference between what we’re offering and a lot of the other places that Charme
did mention is that we’re offering a toddler program . Mo ntesso ri offers a toddler program but it’s
only a two-day or three-day part schedule. The only other upcountry program that’s no t fam ily
childcare that offers a toddler program is Waldorf and then that aga in is only a part-day schedule.
We’re offering to the com munity that is a h igh need and that is the infant-toddler parcel part of our
program and w e’ll be operating from 7:15 a.m. to 5:15 p.m .
Mr. Mardfin: And I think my, I hope my last question, you – in there, this building used to be used
for preschool and then it stopped. Why did it stop?
Ms. Takso ny: It h as a special use permit for a presch ool as mentioned for 11 ye ars and then it
wa sn’t a preschool. I actu ally taught at this site from 2006 to 2008 and then the school closed. And
so I asked if I could, my partner and I have our own school there. Apparently the school that I was
working from 2006 to 2008 did not have a special use permit because it had expired when the
original sch ool was done they n eve r renew ed the special use perm it.
Mr. Mardfin: And that’s why it w as shut dow n because it didn ’t have the special use permit?
Ms. Takso ny: N o, I think th ey just closed. It was Montessori, now they h ave their new site and then
the school I worked for 2006 to 2008 was a different company a nd then they close d for their own
reasons.
Mr. Mardfin: Thank you very much. Good luck.
Mr. Hedani: Commissioner Tagorda.
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Mr. Tagorda: Yes, good morning. I envision that preschool is comprised infant to five years old and
if you reach the ma ximu m n um bers of 24 is it going to be a problem when there’s only two of you?
Ms. Taksony: Well, they go by ratios. Like certain ages you have to have one adult for four kids or
five kids. So we have right now ourselves and we have two, part-time aides, but once we reach
certain amo unt of kids, we cannot have more than 24 but once you have the certain ratios then you
have to have m ore staff.
Mr. Tagorda: You folks is going to do this in church and from Monday through Friday or seven days
a week?
Ms. Tak sony: W e’re Monda y through Friday.
Mr. Tagorda: Monday through Friday. And looking at that place there, on the backya rd w ith the big
trees is that fenced w here children can play.
Ms. Taksony: Yeah, it’s totally fenced in. And we’ve m et all the requ irements. All the ins pectors
have com e in, the building insp ector, plum bing, electrical, w e’ve fulfilled eve ry requirem ent.
Mr. Tagorda: That’s very good b ut the only thing I didn’t see is the com me nt from the Fire
De partment.
Ms. Taksony: Oh it’s in –
Mr. Tagorda: There’s not in here.
Ms. Adams: We did have the Fire –
Mr. Tagorda: I want to see the com ment from the Fire De partment if you folks can provide that.
Ms . Flam me r: As part of the Departm ent of Pub lic Works building code re view, Gina Flam me r –
Mr. Hedani: Just recognize yourself for the record.
Ms. Flammer: G ina Flammer. As part of the De partment of Public W orks building code
requirements, fire safety is a part of that. So in order for them to issue a Certificate of Occupancy
that would need to be reviewed and approved by th at departm ent. We’re here today to look at the
land use designation and permitted uses within the code.
Mr. Tagorda: Thank you.
Mr. Hedani: Additional questions from the commission? Why d on’t we go ahead and open it up for
public hearing.
a)

Public Hearing

Mr. Hedani: Are there any members of the public that would like to offer testimony on this item?
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Seeing none public testimo ny is clos ed. Staff recom mendation.
b)

Action

Ms. Flammer: The department recommends that the Maui Planning Co mmission approve the State
Land Use C om mission Special P erm it sub ject to the eight condition s listed in the report. I will read
through them if the c om mission w ishe s m e to, but I see shaking heads no.
The department recom mends that the Planning Co mmission adopt the Planning D epartm ent’s
Report and Recom me nda tion pre pare d for the January 26, 2010 meeting subject to the stated
conditions of approval as its findings of fact, conclusions of law and decision and order and
authorize the Planning Director to transmit said findings of fact, conclusions of law and decision and
order on behalf of the planning commission.
Mr. Hedani: Commissioner U’u.
Mr. U’u: Motion to approve as stated.
Mr. Mardfin: Second.
Mr. Hedani: Moved by Commissioner U’u, seconded by Commissioner Mardfin. Discussion?
All those in favor signify by saying aye. Oppo sed nay.
It was moved by Mr. U’u, seconded by Mr. Mardfin, then
VOTED:

To Approve the State Land Use Commission Special Use Permit, as
Recommended.
(Assenting - B. U’u, W. Mardfin, K. Hiranaga, O. Tagorda, D. Domingo,
L. Sab las, J. Starr)
(Excused - W. Shibuya)

Mr. Hedani: Carried. Thank you. Congratulations. Director welcome back.
Mr. Hunt: Thank you always good to be here. The next item involves the Planning Director
transmitting proposed am endm ents to Chapter 19.32, Planned Developments, Chapter 19.36A, OffStreet Parking, Chapter 19.40 Conditional Permits and Chapter 19.45 Project Districts of the Maui
Co unty Code that would delegate approval and/or renewal of permits to the Planning Director along
with other m isce llane ous revisions. Joe Alueta is the planner assigned to this. We also will be
having Ann C ua attend and help us out to give a little introduction I’ll start off.
3.

MR. JEFFREY HUNT, AICP, PLANNING DIRECTOR transmitting proposed
am end ments to Chap ter 19 .32 P lann ed D eve lopm ents , Chapte r 19.36A OffStreet Parking, Chapter 19.40 Conditional Permits, and Chapter 19.45 Project
Districts of the Maui County Code that would delegate approval and/or
renewal of perm its to the Planning Director and other miscellaneous revisions.
(J. Alueta)
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Mr. Hunt: Essentially the proposal before you is to find the efficiency in processing –
Mr. S tarr: Exc use me Mr. C hair?
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Could we have a short recess before we get into this?
Mr. Hedani: Okay, we’ll go ahead and take a five-minute recess.
A recess was called at 10:15 a.m., and the meeting was reconvened at 10:24 a.m.
Mr. Hedani: ... back in session. I can see by your faces that you’re much more comfortable now,
so w ith that, Director.
Mr. Hunt: You have a package of four bills in your planning commission packet today. The intent
of these bills is to find efficiency or im prove e fficiency in the processing of our permits. One of the
mo re comm on complaints that I hear as planning director is that our permitting process is rather
burdensome and w e also b elieve that having a stream lined permitting p rocess would prom ote
econom ic developm ent which is important especially given what’s being described as the great
recession that we’re currently in. At the same time we still want to provide for adequate review so
there’s that balance that we’re seeking in the se bills. I believe it’s im portant for everyon e, the
Co uncil, the planning commission and eve n the director to look for stream lining efforts.
The Planning Director signed a sign ature m em o back in 2 007 that delegated the authority to
approve certain actions down to the division heads or even staff level. There’s also memos on our
department website that speaks to the streamlining efforts that the department’s made, 22 items
is on the list at this po int. Everything from hiring more staff to providing blanket exemptions for
SMA, certain SMA park improvements, you have rule change through the planning commission
regarding SMA permit time extensions, a rule change regarding no longer requiring a varia nce in
the SMA, we’ve had rule changes for the Board and Variance and Appeals, the new B&B Ordinance
that you recently recommended approval on delegated approval down to the department for B&Bs.
So there’s several exam ples of where this h as been imp ortant.
Just to be up front this is n ot a power grab. There has been some description of other initiatives
in this manner that oh, this is power grab. It’s aimed at smaller actions. And by freeing us up and
the planning commission and the Co uncil up from reviewing smaller actions we believe it will free
everyone up for having m ore time to review larger projects w hich tend to have larger impacts. It
also free us all up to having more review for legislation particularly ordinance updates and also
updates to our G eneral Plan w hich wa s – is going to be in the very near future an ongoing nonstop
process. Once the Maui Island Plan is adopted we will sta rt reviewing the community p la ns . W e
don’t initiate those processes right now .
Another thing you should ke ep in mind is Paul Zucker, who’s a consultant for managing planning
departments and he was the author of the audit that the Planning Department had done back in I
believe it was completed in 2006 in the prior administration. He speaks that planning commissions
should spend more of your time on reviewing legislation than on permitting. And in my opinion, our

Maui Planning Commission
Minutes - January 26, 2010
Page 17

Approved: 3/9/10

three planning commissions are doing just the opposite. You spend a majority of your time on
permit review.
Specifically these four bills w e tried to focus on the less critical item s. The actions that we’re
proposing address permits that have already been approved or already reviewed. We’re not
making the initial approval exce pt for one of the bills and that’s on off-street parking. And that bill
is a quantifiable action, 400 feet a number of spaces, trees, so on, etc. So between the already
approved or review ed permits an d the quantifiab le perm its we believe there are som e legitimate
reasons to delegate down the approval for thes e pe rmits. W e’ve a lso tried to establish para me ters
that you would only do this in certain instances such as if there’s nonsubstantial changes or no
significant increase above wh at is already allowed by the permit. So I’ll admit that these types of
bills are challenged to commissions that generally like to retain the ir powe r and also th e C ouncil.
I don’t always agree with the actions that my staff has made when I delegate it down to them but
I realize that I can’t do it all and it’s imperative that we all delegate down and work to resolve issues
and concerns as they come up from that delegation down. And that it’s necessa ry to a cce pt this
tradeoff because it’s better than the alternative and again we’re trying to provide for economic
developm ent. So that’s the introduction and Joe will take us through the specific bills. I suggest we
go through them one at a time and if there are specific language that you have concerns with
perh aps we can mo dify the languag e rather than throwing out the bill altogether.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Ye s M r. Dire ctor, I like the idea of tryin g to move some item s off our plates so we can
concentrate on the bigger meals. There are times when you know, the one out of ten conditional
permits or the one out of ten phase 3 becomes controversial and to me, those are the times when
it’s really important to have a public airing of it. I like w hat w e’ve d one in som e other areas w here
we delegated down the review of items, however, there was also a trigger that would allow the
commission to look at it if we felt that was a unique case. You know, in som e of these items before
us I’m wondering whether the department would be amenable to creating some kind of trigger
situation where you know, when there is a public concern or a specific rea son w hy w e feel it needs
to – an item needs to be aired out then the commission could have the power to make sure that
happened and it’s not really – I’m not really wo rried about you r – w hile you’re in o ffice, b ut I don’t
know who’s going to be the next director and so o n and I wo uld like to have the co mm ission have
a way to bring some thing b efore since it is right now our jurisdiction but in most cases I feel we can
rely o n the director.
Mr. Hu nt: The department again, we’re here to help you folks become com fortable with these bills
and to be honest we’re recommending approval o f them. So anything w e can do to get a
recommendation, a positive recommendation from this b ody we’ll wo rk towa rds that. It seems like
you have several options. One is to have a trigger that if something certain happens you spell it out
and then that goes to the planning com mission. Another one is we could provide notice to the
planning commission that we are doing these actions similar to the SMA process. You could also
give very specific direction to us that – if we misse d one you can scold us and let us know, well you
shouldn’t have missed that one and we ’ll work w ith you and bring things to you . There’s go ing to
be some judgement involved and a lot of that is just discussion. When my staff makes a decision
that I delegated dow n and I don’t ag ree with it, I don ’t take awa y the delegation I co mmunicate with
them and say, lets improve the system. Where did it go wrong and how can we change it ma ke it
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better? And so again, most of these decision s that we’re recom mending streamlining are going to
be initially done by the planning commission or Council. We’re talking about renewals, time
extensions, somebody comes in and wants a modification that we consider is nonsubstantial do we
have to take it through the process again? An example, somebody is approved for 120 units, they
come back a nd say well, you know really we only want a 110, that’s a change do we want to have
to take them all the way back through that process for that kind of change. Now there’s also
changes that and w e can’t account for all of th em in legislation and that’s where it gets tricky but
we’re here to work with you and hopefully w e can get some positive recommendations on the bill.
Mr. Hedani: Additional questions? Commissioner Mardfin.
Mr. Mardfin: I share my colleague’s concerns. I understand your position on this and I think you
have the right attitud e. You said the re are there thing s that we can do. I would think something like
the, you know , we get the SMA exempt, you know, if we’re just a computer list like that you go
through it, you look and see, oh this one I have some questions about but if we do n’t have
questions, we kind of shrug our shoulders and let it go. I think that would preserve our ability,
particularly if we know in advance preserve our ability to have input if it seems relevant and we
shrug our shoulders and let things go if it doe sn’t see m relevan t. That would be a– to me a good
resolution.
Mr. He dani: Com missioner Starr.
Mr. Starr: Ye ah, as we begin this discussion I’d like to request that some wording, you know,
someone can start writing down wording that perhaps we might be able to consider that would allow
us to know they’re coming and in the once in the blue moon occasion w hen w e w ant to air out a
phase 3 or something like that we can choose to do it and if we don’t, if no one mentions it at the
meeting it just goes by an d the director deals with it.
Mr. Hu nt: W e’ll work on that as we ’re going through the bills.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I notice that, I think it was three out of four of these there was a comment from the
Public Works Department that it does not give Public Works a chance to review items under our
jurisdiction. Verbiage should be added to provide such review and oversight. That hasn’t been
added ye t I guess. Does M ike w ant to co mment on that at all?
Mr. Hedani: Before we go into a discussion on any one of the bills maybe we should get a
presentation from the department.
Mr. Mardfin: Okay, bu t I think sinc e it applies to three out of the four we may, after the presentation
we should get –
Mr. He dani: Question s for the Director? O kay Joe, dazzle u s with your presentation .
Mr. Joe Alue ta: Apologize for the sniffling, the vog ha s gotten to m e. I don’t have m uch mo re than
what was presented by the director. I was just going to take you through individually through the
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changes. If you want to just get into that as far as individually we’ll start with the –
Mr. Hedani: Why don’t we take them one at a time?
Mr. Alueta: Yeah. We’ll start with 19.32 which is your planned developments and again, planned
developm ents are allowed for under 19.32. I passed out the overall ordinance this morning. So
you can either work from – it’s your choice, you can either work from Exhibit 1 which is the
am endm ents that are proposed, but again, it only has that section that’s being amended or you can
look at 19.32 w hich is the e ntire one and I have ramseyered that one. Me and the director are on
the same w ave length but sometim es we form at a little differently. I don’t like bracke ts because I
can’t tell what’s be ing taken out. I prefer to strike out the word, that way you can still read the word
but you can see that is actually being removed. Because sometimes when you read the bracketed
it can be a long bracket and you can’t really tell. I think attorneys do that on purpose just so you
don’t kn ow wh at’s g oing on. Try to b e as cle ar as possible .
Planned Unit Develops or Planned Developme nts, we often call them Planned Un its Deve lopments
among the staff to differentiate them from the project districts. Qu ick P lanning 101, Planned Un it
Developments use the county zoning, they use like R-1 , R-2 , A-2. Project D istricts, right, create
their own zoning standards. Their zoning is project district and they create their own zoning
standards within. Planned Developments keep the zoning standards and is allowe d for density
bonuses if you combine the two. Your last one that you saw or exa mples of Planned De velopm ents
can range in size from small on es as Puam ana and then to very big ones such as Wailea .
The last one that this commission did and which I processed was the condominium complex from
my Mai’ Poina ‘Oe La’u Park, Korean Memorial in North Kihei along South Kihei Road if you
remember that one. There’s a new condom inium com plex o n the left-hand side. A lot of windsurfers
use that. At that time we did a combination where it was apartment, had apartment zoning as we ll
as about two or three acres of reside ntial. So they did a combination where the density stayed they
got a little bit density bonuses. On the zoning, the zoning is still there, R-2 but they’re a llowed to
build apartment basically complexes as long as the – overall de nsities on unit co unts didn’t change.
So that’s what you call a planned developm ent. So that’s an exa mple.
And what – even though it’s not labeled out there’s basica lly three steps. Step1, Step 2, Step 3.
Step 1 is your m ain thing to ide ntify it where the boundaries are going to be and what they’re going
to get overall. And then Step 2 is prim arily like your design, what’s the building going to look like.
And then Step 3 is b asically building permit review meaning it comes in we look at the plans.
Several years ago when I joined the department we always did Step 3. It wasn’t until like later on
somebody pointed out no, you’re actually suppo sed to take that to the – M r. Giroux pointed out that
I don’t think you guys have the authority. So we were mistakenly doing this all along, reviewing the
building permit plan s sa ying yes, it me ets the design . It looks just like what they presented to the
planning commission. And you gotta rem em ber the vast majority of these planned unit
developm ents are within the SMA. So the commission’s already seeing it not only as a Step 2
approval, they’re seeing it as an SMA 1 or a major SMA. And then like I say the administra tively
the building pe rmit is yo u know, we get these hun ks of rolls. And if you recall some of yo u were
complaining that because we all of sudden – we recognize that the code says you’re supposed to
review it we started bringing the building pe rmits a nd you w ere getting these huge rolls for Step 3
and you were going, what I am going to do w ith this – I got 500 pages of mechanical drawings,
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structural drawings, so you we ren’t really equipped to revie w it. Y ou we re only concerned with that
it looked like, density and it’s really kind of a technical plan review exam ination and so this
amendment is basically doing it back the way we used to do it. It just codifies it saying that the
department is go ing to review the building permit. It doesn’t take away your overall density review,
doesn’t tak e awa y an y of th at other powe rs.
It’s Step 1 and Step 2, and it also just if you look at it, it just even though it’s written out and
remember these are code amendments from 1966, ‘67 carry over, we’re just putting in, the director
is correctly is putting in ok ay, w hat’s a S tep 1 and he’s co rrectly identifying what is Step 1. Inhouse, oral history we all called this Step 1 and our permits say Step 1 but in th e code it do esn’t
say Step 1 so we ’re jus t putting in what is Step1, what’s Step 2 and what is Step 3 and so we’re just
calling it out. S o that’s the main thing and then also again moving the – delegating the power down
to the departm ent to review the building permit as a Step 3 approval.
And then you have your (D) and that’s probably the most controversial item is nonsubstantial
amendm ents. And that again, that’s an authority that we already have during SMA review. When
you approve an SMA major permit there’s a certain latitude because you’re dealing w ith prelim inary
plans and you don’t expect detailed building permit drawings at the SM1 much less at the Step 2
approval and so there’s go ing to be changes in ce rtain design elements such as mostly like
location. You have an idea where the buildings going to be. When they do the final engineering
for the drainage they discover we ll I need a little more area. I need to make my basin a little deeper
or wider and they ha ve to shift the building over 20 feet. Okay, those are the kind of changes that
we look at and w e approve adm inistra tively and that’s kind of – I’m assuming that that’s what the
director had in mind as far as nonsubstantial or you may re duce, you know , if you got a 132-unit
project and yo u say w ell you know w hat I’m o nly going to do a 130. Most of the time as long as the
number doesn’t go up, we don’t bring it ba ck o r if the overall densities. And that’s true of even SMA
ma jors wh en you have a subdivision. Somebody comes in with an 86-lot su bdivision they say w ell
I’m going to have 85 or even one more lot we’re saying we reviewed it, it’s nonsubstantial. But that
has been with the other two commissions that has been what is that definition and most their – what
to have some kind of quantification of that and so that’s just food for thought, but again, this first one
is basically just moving back the building permit review to us and then having this nonsubstantial
am endm ents to th e overall plan.
Mr. H eda ni: Qu estion s from the com mission? Com missioner Starr.
Mr. Starr: Yeah, as you pointed out they’re usually nonsubstantive and it’s only in a rare case where
you know the devil is in th e details. It’s like, you know say there’s a project and there’s a very
serious concern in the community about a view p lane and it ma y as originally set out provide them–
provide a window for the view and then it gets moved 20 feet and then it doesn’t. You know, I think
there was some feeling about that in something on the edge of Wailea not too long ago. So you
know , I kno w I, for one, want to have some kind of way that we don’t have to 90% of the time we
don’t have to do that. It can be done by staff, but there’s another issue as well which perhaps goes
beyond the changes that are being suggested and I’d like to discu ss m echanism s for that which is
the – a lot of these PDs take a long time to come to fruition and sometimes it’s two owners down
the road before the fina l build ou t is do ne and the history – institutional history is not quite that long
and times when there are conditions, when there are agreements made and so on at the beginning
of the process. Right now I don’t think there’s sufficient system in place to make sure that those
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are – those conditions are enforced, that they’re researched, that agreements made are – end up
in the final product. You know, not through a lack of will or lack of intent on the part of the
department but simply because you know, there’s no firm mechanism. And I’m wondering what we
can put in place to make sure that no matter how long a project takes to reach completion that
those are substantially im plemented wh en it finally gets put in the ground and this would seem like
the time to do it.
Mr. Alueta: Well actually the time to do it is during your Step 1 and Step 2 and it’s like you know,
it’s called documentation, documentation, documentation, a lot of times the things that w e m iss are
priva te agreements which we are not beholden to, the county is not and so during an SM1 or SMA
Major or the Step 1 or Step 2 those types of view corridors should be identified. Also understand
that you ’re kind of a public trust agency. You’re looking at what the public in general and so all of
our view corridors including the Maui Coastal View Corridor Study which is you know, extremely
outdated but it is a study that we reference and look it deals with public view corridors from the
highways or from any roadway or from where the public has access. And again, these private view
corrido rs one, deals in a private matter. So I think that’s the issue where some people have is like
we ll, I loss my view a nd it’s like we ll, I wasn’t party to it and the county was never and it was never
a condition and if they want that then it needs to be identified during the Step 1and Step 2
approvals. Again, the Step 3 is going to be a building permit and I think Wailea is the only one
where you have a lon g build o ut. The va st m ajority of these project dist – p lanned deve lopments
are quite small and go hand in hand with that two-year period of an SMA permit or whatever type
of permits they have. They don’t tend to be drawn out like this one. Puama na was the first planned
development out there, experimental and that still goes and we continue to refer back to the
documents and we continue to require, give me your calculations on the open space, you n eed “x”
amount calculate it all out. It’s a chore for them but if it’s in the perm it, if it’s in the original approval
then w e w ill catch it.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Yeah, could you explain what the process, you know a PD comes before us and we make
a condition, you know, a specific condition, what’s the process to make sure that all stages that
condition is met and that 20, 30 years from now that will still be observed?
Mr. Alueta: Well, if you look at the ordinance itself it tells you exactly when you’re going to have you
know tentative approval after ...(inaudible – changing of tape)... utility grading, landscaping, open
space lot and lot land use, recreational and community fa ciilities, buildings, structures and
programs. During that Phase 2, that Step 2 that’s where you’re going to have your prelim inary
elevations, right and grading plans and the detailed changing is going to be like when okay, you
know what we can’t pu t a road here because there’s a historical archaeologica l site w e need to
realign because we did mo re detailed studies. But for the most part, during this Step 2 you should,
especially if there’s an SM A yo u’re going to have archaeological sites identified already. So your
roadway system is pretty much going to be called out especially internally. The rare exception
maybe if Public Works changes their mind on wh ere you wa nt that roadwa y connection or if there’s
another – or DO T there’s an outside agency w ho hasn’t given you any concrete answers during the
Step 2. Okay, that’s why I guess to address some of the comments and concerns from Public
Works is that they reviewed the building permit, they are involved in the Step 2, so it’s Ste p 3, that’s
obviously within their purview again and it’s just not going to be come before the commission. So
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I don’t se e how – they’re always going to have a play in it bec ause they issue the building permit
at Step 3.
Mr. Hedani: Additional questions? Commissioner Mardfin.
Mr. Mardfin: Yeah, I’d like to ask Mike since it did come from Public Works, what – they say
“under this chapter does not give Public Works a chance to review items under our jurisdiction,
verbiage should be added to provide such review and oversight.” You have such verbiage that you
would like to see in here?
Mr. Miyam oto: No, in talking with staff I think the concern is with the – when something is approved
or changed by the director that we haven’t had a chance to look at. There may be some
implications, there may not be it depends on the level of severity. But typically if we have concerns
like lets say something changes that may impact how the drainage patterns. It may not be
significant from a land use standpoint but infrastructure wise it may have some minor impacts that
we m ight want to be awa re of. I think that’s where staff was coming from when they –
Mr. Mardfin: And how could that be fixed in the language here or does it not need be and you’ll deal
with it when you get the building permit application?
Mr. Miyam oto: We can deal with it at that point if we have to. We can – you know what will happen
is if it’s not consistent would be what we have as being the original intent then we’d have to contact
with the Planning Department to rectify the differences or w e can have th e applican t to rectify the
differences.
Mr. Mardfin: So yo u’re not suggesting any specific language to be changed here to acco mmodate
you r department?
Mr. Miyamoto: Not at this p oint. I think we can work it through our process. It doesn’t necessa rily
need to be in the code but it’s something that we need to address in the process of how these
changes are made and how we can better coordinate to make sure that we’re on the same page
when the plans come in.
Mr. Mardfin: So basically it’s not a ch ange in the wording of the ordinance, it’s a – you’ll work out
a ad hoc procedure to deal with these things?
Mr. Miyamoto: Yes.
Mr. Mardfin: Thank you.
Mr. Hedani: Additional questions? Commissioner Hiranaga.
Mr. Hiranaga: Just to c larify, a PD does not have to be in the SM A area necessa rily and if it is in
the SMA w e would have review over – during the SMA ap plication process.
Mr. Alueta: Correct. And typ ically you have it as a combination.
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Mr. Hiranaga: Right, if it is in the SMA area.
Mr. Alueta: Right. You normally see a SMA and PD 2.
Mr. Hedani: Additional questions? Commissioner Tagorda.
Mr. Tagorda: I picked up a wo rd that yo u said is very co nflicting, “substantial” and “unsubstantial”
element of the Step 1 and Step 2. How do you determine substantial and unsubstantial and who
should determ ine that? You give me a good case scenario about reducing a number of units, you
can always yeah say n o. You don’t ha ve to go through yo u know step, all the process, yeah.
Mr. Alueta: It would only take it ba ck to Step 2. It wouldn’t necessa rily kick to Step 1, it would just
be Step 2.
Mr. Tag orda : But som etimes the word “nonsubstantial” and “substantial” is pronounced a different
meaning to a different person so I’d to k now w ho should determine that.
Mr. Alueta: Right now any changes right, would basically is fall back to the commission. Okay, no
matter you know the change is.
Mr. Tagorda: So that would be that trigger then?
Mr. Alue ta: That would be the trigge r. Any change to it from the preliminary, from the plans that
were approved during the Step 2 because the change in the roadw ay o r change in the unit cou nts
or change in you know, heights or anyth ing like that typ ically you know , I hate to say this but a lot
of time s it’s like we ll it looks – because they are preliminary plans for the most part, they’re not
construction drawings is there is a certain amount of leeway and I think the department has already
been making that call on whether or not. I think if there’s definitely a unit increase that’s a change
that needs to come back to the commission because they’re changing the am ount, the units. And
I think that for – I think the point is is that the director is trying to codify of what we’re doing. But
again, it has been a what is considered substantial and nonsubstantial and that’s where you may
want to try to add some language I mean if you are uncomfortable with it to try to provide some
clarity.
Mr. Tag orda : Yea h, to follow up, I agree with the director’s assessm ent or objective of tryin g to
streamline, update and codify this – a ll this ...(inaudible)... Maui County Codes but a lot of people,
no me though, don’t want their powe r to be pass on to be taken aw ay fro m them.
Mr. Alueta: Right.
Mr. Tagorda: I understand the situation of the department now that they h ad so many complaints
about the permitting process that takes so long. And a lot o f people don’t like that pow er grab if I
ma y use your term . I can g ive that pow er –
Mr. Hu nt: I was saying it’s not a pow er grab.
Mr. Tagorda: I use that term so – or let go the authority my own words see. So if it’s going to get
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the permitting process streamlined to benefit the department and the community I’d go along for
it but there are som e things that we have to insert and omit and add on to the ordinances as we go
along.
Mr. H eda ni: Direc tor.
Mr. Hunt: We tried to address that by putting in language that speaks to am endm ents that are not
substantial and do not result in significant impacts above what would result from the already
approved planned development. So the exa mple on unit counts would be if somebody is reducing
the unit cou nt well that’s a change, that’s an amendment but it’s – how would that result in a greater
imp act? So we would say well, in that instance we believe we would have the authority under this
language. Now if you folks wa nt to narrow that down or give som e exam ples yo u could say
including but not limited to increases in density or something like that to spell it out. The other
option again as M r. Starr alluded to was pe rhaps have some kind of notice were we inform the
commission that we approved an amendment and here’s what it is and you guys have the right to
call it up or review it or waive it.
Mr. He dani: Com missioner Hira naga.
Mr. Hiranaga: I’ll defer to –
Mr. Hedani: Jim, since this is all your fault to begin with.
Mr. Giroux: Since I started the mess. The struggle for legal counsel is when you see a department
not exactly following the rules but it seems to work and so I mean, seeing that this is largely a
commission process, th is is a largely – this 19.32 is largely a planning commission process, what
as a lawyer wh at we w ant to se e is d oes the code allow the commission to delegate authority to the
director? Instead of the department just doing stuff and saying well, we thought we could do this
because we always did it. And to address Member Starr’s concern is that you can look at Section
D, and if Section D w ere to be m odified to say tha t commission is a llowed to delegate authority of
am endm ents and exten sions and stuff like that and what it would do and also say that you know
you wo uld develop rules a cco rding to Ch apter 91 then wh at yo u w ould do is that in your planning
commission rules you would actually develop your own rules of what you would define as
substantive and nonsubstantive so you can say in a subsection in your planning commission rules
processing of conditional permits and then within that you wo uld say, the director shall be given
authority to review substantive and nonsubstantive changes. These types of changes shall be seen
as substantive increase in units, increase in density, increase in – you know, and you can actually
list a litany of what you feel is substantive and then a litany of nonsubstantive, a reduction of units,
reduction of density, ... and then you can also put in that clause of whatever, you know, some type
of triggering mechanism that would allow you, you know the director shall upon receiving a request
for an amendment notify the commission you know, so many days prior to issuing the decision or
something like that. So I really encourage yo u to look at the different levels of th is because it is
commission, I’m not going to give you the same advice for the other things because it’s more
legislative action but because this is s o m uch within the com mission’s purview and what you ’re
looking at is d oes the ordinance allow you go to give the director some directive as far as delegating
some type of – so some streamlining can occur because I think the staff has really pointed out is
that when you guys were given that big role by that time is that efficient use of your time. So I think
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that if you look at the issue of, you know, what do you want to achieve through the ordinance then
you don’t ha ve to spend all of the time today trying to actually get to that point, but you can just see
is that the direction you want to go and I think that will help the discussion becaus e you w on’t have
to have all of the wording all done yet. It will be part of that process, your comm ission process.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: I ma y be repeating myse lf but th is is about – this regards planned development and
not SMA so we’re not altering any of our powers regarding SMA permit application. So I’m thinking
you did say a majority of PDs are in SMAs and I’m trying to think o f exa mples where there are not.
And if you consider Pukalani a PD, Pukalani Terrace was that a PD?
Mr. Alueta: No. I think Kula Lodge is the only one I ca n think o f.
Mr. Starr: Maui Lani.
Mr. Alueta: Maui Lani is a Project District not a Planned Development. Ann has –
Mr. Hiranaga: She looks like she has so mething to say.
Mr. Hedani: Ann.
Ms. Ann C ua: Thank you I do. First of all, if I could, I think I represent, I do represent the Current
Division of the Planning D epartm ent and I know you’re talking about Planned Developments but
the four bills that you’re being asked to review today we pretty much process all those permits and
I really ask that you strongly consider these because you have so much work that is before you.
And Jeff had come to us just in terms, you know, there’s additional permits that we’ve been
receiving once the B& B got passed there’ll be different legislation in the future that will require
additional permits and so we were trying to look at the best use of staff a nd commission tim e in
terms of reviewing projects and for these bills here you know, a lot of what we do that come to you
is pretty m uch a confirm ation of what yo u have already do ne already.
In terms of Planned Developments, Joe is definitely correct that probably 95% of the Planned
De velopm ents if not more that come before you come to you also in the context of a n SMA perm it.
Pukalani is a P lanned D eve lopment. We didn’t even realize that, we were going through the zoning
– part of Pukalani in the Terrace actually there’s a project actually that my friends live in that when
we were looking through the m ap, I was like oh my g osh I didn’t even realize this is a planned
developm ent. It’s in Pukalani Terrace Center by the wastewater treatment facility, but you know
that happened many years ago, it’s been existing. You would never know if you passe d by tha t it
is a planned development but for the most part, two kinds of planned d evelopm ents com e be fore
you .
One, the case of Wailea where an entire area is a planne d de velop me nt and just because you are
in that area w hateve r you wa nt to do has to go through this process. You’ve seen the Grand
Wailea, the Renaissance just because they wanted to renovate their hotel and they need an SMA
permit they’re in a planned development so they had to go through this process. But Joe’s project
that he was talking about is another use of the planned developm ent tool where you wa nt to create
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additional densities. Whe n you looked at like Grand Wailea and Renaissance, they weren’t asking
you for additional densities it was just be cause they w ere in the planned development they needed
this approval. In Joe’s p roject tha t he did they wanted to create through the use of existing zoning
additional densities but they have to preserve you know, 20% open space on the site. So that’s a
different use of it. But you’ll see that whether it’s in an SMA or outside of an SMA you’re going to
see the plans and make the decision through the Step 1 and Step 2 process. W e feel it is
appropriately before yo u at that time because that’s w hen the harsh decision s are m ade.
The Step 3 all it is is a confirmation of what yo u have approved . It’s the building permit plan s. It’s
the construction drawings, it’s those big rolls of plans that w e ge t and basically what w e’re looking
at is, you know, are the roads in the same place, is the design what the commission approved. If
it’s substantially different and I understand and I appreciate your question about substantial we
have a lot of professional planners that really take our job very, very seriously and if we do not feel
comfortable with plans that come to us in the context of a Step 3 application that we feel you know,
it doesn’t feel right in terms of what you approve and what they’re p lanning to construct, we’re going
to bring it befo re yo u.
W e haven ’t had that m uch instance w ith tha t type of perm it. We have had a little bit m ore exa mple
with the Project District plans and we can go through that when we get to that section, but I’m he re
as a resource. I’d love to be able to answer any questions that you have just to increase your
com fort levels, but you know, we really in the Current Division hope that you can support this and
you know w e’re open to any language that you would feel more comfortable in making this a reality.
Mr. Hedani: Commissioner U’u.
Mr. Hiranaga: Mr. Chair, may I ask a follow up question?
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: I know it has a different name but Wailea 670 is that a PD?
Ms. Cua: Wailea 670, no. No, W ailea 670 is a Project D istrict.
Mr. Hiranaga: Is that outside of the SMA?
Ms. Cua: It is. That’s outside of the SMA.
Mr. Hedani: Commissioner U’u.
Mr. U’u: So I got a question Ann, do you feel it’s appropriate that we add a condition p otentially to
bring it bac k to the com mission is right? Would you recomm end a condition of some sort or a
modification of some sort to if it’s an oversight to bring it back to the commission?
Ms. Cua: I believe – I don’t have the bill in front of me but I believe the director talked – well, can
you show me that section where the Planning Director was talking about – from what I understand
it’s only going to allow us to do this when there’s not a substantive change. Planning Director may
approve am endm ents to approved p lanned d evelopm ents if the am end me nts are not substantial
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and do not result in significant impacts. Now, you can choose to try a nd further define that, the
challenge with that is you can’t, and we couldn’t think of eve ry differen t scenario and so w e’re
hoping that there’s some degree of trust in the profession alism of the staff. I’m here to assure you
that we do take our job extre mely seriously. W e com e before yo u all the tim e so w e don’t want to
get in trouble with you. So we try, we know your issues. We know who’s the drainage person, we
know who’s the traffic, we know who’s the archaeological person, so we know that when we look
at stuff we need to make sure that these issu es are covered.
Mr. Hedani: Did she answer your question Bruce?
Mr. U’u: Yes, but what about the day you retire then I going be retire. Don’t retire.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: First of all, I have complete and total confidence and respect in the Current Division and
the department right now. S o it’s not about that, but I have lived through eras where the Planning
Department was completely political and what was ruled to be substantial or insubstantial was
totally based on w hose project it was and w hose friend they were and so on . I hope we ne ver live
through that again but w e m ight. An d for m e, it’s very, very important if we’re going to delegate this
really important authority to have a fallback type of safety value and so that in de legating it we ’re
not just g iving it up but we’re retaining the ability if we feel that there is a problem or potential
problem to be able to continue to do our duty to the fullest letter of the original ordinance. So I, for
one, feel we need to have that kind of fallback and I doubt it will get used often if eve r but it’s – I
think it should be there and so you know, I, for one, would need that to support it but if that was
there I wholeheartedly support it. I think we’ve moved in a good direction.
The re is one other item I’d like to discuss and I’d like to ask your opinion on it because I know
you’re very much involved in tha t, in this process which is I have in the past and this is before you
know, the wa y the current administra tion of the departm ent, the wa y it’s functioning now had
problems with the belief that conditions were not being applied at least, you know, to their inte nt,
you know, it’s not an easy thing to do, there’s always some gray area. And you know, one
possib ility I believe there’s a docum ent called th e fina l com plian ce report and my idea w ould be to
create a mechanism where this final compliance report be made available to the commission if we
want to review it and in most cases I’m sure we wouldn’t but if we do feel that there was something
that was a condition or it’s something that was discussed but it’s not happening we could at that
point look – have a chance to look at the final compliance report and make comments to the
director and I don’t kno w w hat the mechanism for that would be, but I’m asking how w e could make
something like that work without it being onerous for the planners.
Mr. Hedani: Anybody? Ann?
Ms. Cua: Well, you know as you say that I’m not only thinking of the planners, I’m thinking of you
and you know, I see sometimes how heavy your agenda is a nd you know , again, I have to say that
you know , I would hope that there could be a certain am ount of – it’s all going to come back to trust,
everything you ’re talking about here com es back in my view, and this is just m y op inion , it’s not that
of – you know, I’m not speaking for the director, but I would really hope that you feel comfortable,
you know all of the – most of the planners, we have a lot of new ones but you know, I would hope
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that as much as we come before you you do have a certain degree of trust and we do look at both
compliance reports, the preliminary and the final compliance very seriously. I’m not going to say
that there’s some times that you know , maybe we decide a condition is met that maybe you
wo uldn’t have. I’m sure that would occur but again, I would hope that you trust our professionalism
in doing our job in trying to adm inister the conditions that you had set forwa rd.
Mr. Starr: Y eah , what I’m a sking for in bo th areas is that you know as part of this document that we
receive for each meeting that there be an added column put in where, you know, say compliance
reports have been offered for the following projects and then if no one brings it up at the
subsequent meeting then there’s – that’s the only thing that’s h appened is th at it’s been added to
a list if in the chance that one of the commissioners wants to bring it up and have commission
review then that becomes an opportunity for us and the same thing with the Phase 3. You know,
probably in alm ost all cases if not all cases all that would be done would be just giving us notice so
that we have the ability to review it and that’s what I’m asking to be added into this ordinance and
I think by that the public trust will be properly b eing served.
Mr. Hedani: Joe.
Mr. Alueta: Mr. Chair, as I always like to say, trust but check. So I agree with your concerns as far
as that and I think we can massage the language within this “D” to provide you with a list of the
project districts or the planned developments wh ere the director has issued a changed or an
amendment and that – or has a made a determination. Now, my concern in the functionality is we
can give you a list, right, it’s hard to – it would take a little more complex language w riting fo r us to
make you, give you a list and then wait for you to approve that list before he actually issues the
am endm ent. If you want that then that’s going to take me a little more time to draft language but
if you feel m ore comfortable with just having a list and then if we violate that trust doctrine then you
know , there can always be an am endm ent again. But –
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: Let Com missioner Starr, I think he wa nts to follow up directly.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Ye ah, I don’t thin k we need to respond, to m e, if it’s given to us and if you know we don’t
respond then it can be deemed to be completely in the director’s purview, but you know, if there is
something that lights a lightbulb and you know, it’s rea lly hard to define it like density. You know,
sometimes a decrease in density can create an impact because we’re mo ving m ore toward an era
where projects are approved with greater density, you know, w ith transit oriented development and
so on, most municipalities are requiring more de nsity. So it’s not clear cut line you know, less is
better or more is better or anything I think it’s just a case if there’s something that is lighting up a
lightb ulb or ringing a bell in the community then that creates an opportunity and otherwise if we
don’t take that opportunity, it’s gone.
Mr. Alueta: Right, conferring with Ann here, as soon a s we receive the request something like that
that can be placed as a – we can provide you a list that we received these and because you do
meet twice a month yo u’ll get them and hopefully it will be on the list before an action is taken. I
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mean, that would be the ideal situation for us to provide you a little m ore trust.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I agree with your idea but I would have said trust and verify was the term used a few
decades ago, and agree with that. I think there are two issues here. One is, Paragraph C and the
other is Paragraph D, and I know that we don’t have a motion on the floor yet, b ut I have suggested
wording for Paragraph C . It wo uld be, “the Planning Director shall review the unified site and
building program, notify the commission, and upon final approval by the Director, the owner may
proceed to finalize the Planned D eve lopment.” Notify the commission would be just sticking it on
this spreadsheet and again, we shrug nothing happens, if it is more than a shrug then we can deal
with it. And so that would be my wording. “The Director shall review the unified site and building
program, notify the com mission, and upon final approval by the Director,” so it’s clear that the
Direc tor is m aking it, “the owner m ay proceed to finalize.”
I think D is a different issue and D I think we ne ed to go to som ething like Jame s sugge sted where
we’re clearly retaining the power bu t we’re delegating the authority. And I don’t know if James had
particular wo rding involved, but as far as I’m concerned you guys can wo rk it ou t, but I think his
intent was clear that we d o it within the rules of the – the responsibility stays with us but within the
rules of the commission w e can have d elegated it to the director.
But I do think C and D are different things. C is the Step 3 plans and 4 is seem s to be changes in
those plans at so me point.
Mr. Alueta: That is correct.
Mr. Hedani: Okay, do we have any more general questions for the department on this particular
me asure and then wh at I’d like to do is en tertain a m otion to at leas t consider a m otion for this
particular bill and then specific amendments to that after that. Comm issioner Hiranaga.
Mr. A lueta: S till gotta do pub lic hearing M r. Cha ir.
Mr. Hira naga: What is the difference betwe en a Planned D eve lopment and a Project D istrict?
Mr. Alueta: Again, the Planned De velopm ent deals w ith prima rily the zoning. You’re dealing w ith
the existing county zoning under Title 19 and the standards within that and yo u’re seeking a density
bonuses or a mixture of uses across zoning categories within one unified plan provided that the
density do not increase. And then with a Project District you’re basically creating your Title 19 or
your own zoning situation where that’s why you have M aui Lani and K ehalani where yo u have these
3,500 square foot lot or a 4,000 square foot lots because they don’t use an R-1 or and R-2 or an
R-3 standards they create their SF-1 through SF-6 and they have their own setbacks, their own
densities and that’s approved by Council. So Planned Developments are approved by the
commission. Project Districts are approved by th e C ounty C ouncil.
Mr. Hedani: Any further questions? What’s your pleasure?
Mr. Starr: Public testimony.
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Public Hearing

Mr. Hedani: Okay, public h earing. Are there any members of the public that would like to offer
testimo ny o n this item . Please step to the m icrophone and state yo ur nam e for the record.
Mr. Charlie Jencks: Mr. Chair, the name is Charlie Jencks. Listening to the testimony and
discussion I would just say that I would support the direction of the commission and support the
director’s approach on streamlining the permit process in this regard.
Mr. Hedani: Thank you. Questions from the Commission?
The following testimony was received at the beginning of the meeting:
Mr. Hedani: Mr. Howard Hanzawa.
Mr. Howard Hanzawa: Good mo rning Chairman a nd C om missioners, sta ff, my nam e is H oward
Hanzawa. I’m with Kaanapali Land Management Corp. I’m here this morning to talk about the
proposed bills by the De partment of Planning pertaining to project district, planned development
and conditional use permits as well as Chapter 19.36, Off-Street Parking and Loading. I believe
that the department were looking at these bills, considering these bills in order to streamline the
process of issuing these perm its a couple yea rs ago. I have to commend the director and the
department for looking at this in order to help to streamline permitting and to help the economy.
I just – I’ll be brief, I just want to say that in that regard, I support the bills and I hope that you do
also. Thank you.
Mr. Hedani: Thank you very much. Questions from the Commission? Seeing non e, thank you very
much Mr. Hanzawa. Next person to testify is Clyde Murashige.
Mr. Clyde Murashige: Good morning Mr. Chairman, Members of the Commission. My name is
Clyde Murashige of A&B W ailea and I, too, am here to support the four bills before you today
proposed by the Planning Department. I believe all four of them will streamline the permitting
process and of particular interest to A&B Wailea is the planned development bill in which the Step
3 would be reviewe d by the P lanning D irector. As the commission knows, Steps 1 and 2 come
before the com mission and it’s again throu gh the SMA perm it review process. Step 3 is actually
construction drawings in which having the Planning Director review it for compliance with Step 2
approvals wo uld save a trem endous am ount of time . Typically in the planned development process
we wo uld have to prepare tw o sets of co nstruction drawings, one for the Step 3 and one getting
ready for the building permit process. I think ultimately time wise this will prob ably save u s six to
eight months in the permit process. So I ask for your support on the bills. Thank you.
Mr. He dani: Thank you very much. Q uestion s from the commission? Thank you C lyde.
This concludes the testimony received at the beginning of the meeting.
Mr. Hedan i: Are the re any other members of the public that would like to offer testimony? Seeing
non e, public testimony is closed. Com missioners? Comm issioner Starr.
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Action

Mr. Starr: I’d like to m ake a motion and the motion w ill be to – what will my motion be. My motion
will be to recommend approval of the proposed bill for an ordinance with three changes. And bear
with me here.
The first would be regarding Item C that a wording be added to the extent that a list will be provided,
you know , a list or this n otice of the receipt of th e plan will be given to the com mission and if no
action is taken by the commission at the subsequent meeting then it will go to the director for
approval.
Mr. Alueta: Is that on the same line Comm issioner Starr that Comm issioner Mardfin had?
Mr. Starr: W ell, it’s a slight exte nsion of what Commissioner Mardfin was doing and I would ask you
to wordsm ith it so that it’s consisten t with the language of the ordinance.
Mr. He dani: Com missioner Starr, wh y do n’t we go w ith a m ain motion first and then pick up the
individual items as a men dme nts so that we can decide each on individually.
Mr. Starr: I don’t really w ant to do it tha t way be cause I would like to se e it –
Mr. Hedani: This is going to be a really long motion if that’s the case.
Mr. Starr: That’s okay.
Mr. Hedani: That everyone may not understand by the time we’re done if you have three
am endm ents.
Mr. Starr: Yeah, I don’t w –
Mr. Hedani: You want to continue with your motion?
Mr. Starr: Okay, so I’m a skin g for some help in wordsm ithing that.
Mr. Alueta: Okay.
Mr. Starr: I’m looking to add sim ilar lan guage to Item D.
Mr. Alueta: Okay, the way – I mean, I kind of – Co mmissioner Mardfin’s com ments if you w ant to
work from there because I think he –
Mr. Starr: Yeah.
Mr. Alueta: He had a good point where basically he’s just saying, “that the Planning Director shall
review the unified site plan,” and I’m reading from page 1, line 35 for those following along, “site
plan and building program, and notify the commission and upon approval by the director, the owner
ma y proceed to finalize the planned developme nt.”
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Mr. Starr: I wo uld have a concern with that because w e’re being notified b ut if we don’t like it there’s
still nothing we can do.
Mr. Alueta: Again, that’s that matter of trust in which you’re going to get notified and the director is
going to wait until it’s on you r list an d if no one raises a concern he’ll go ahead w ith it to issue it
because there’s a trust between you and –
Mr. Starr: W ell, lets put that in w ording. W e ha ve had d irectors wh o I w ouldn’t trust enough to
shake their hand.
Mr. Alueta: Okay.
Mr. Starr: I trust the current director completely but I want to have wording so that if we have the
possib ility we’re covered. In other wo rds, I want us to be able to g et involved in the process if we
deem necessa ry.
Mr. H eda ni: Comm issioner Starr?
Mr. Starr: Yeah.
Mr. Hedani: Is that the end of the motion?
Mr. Starr: No .
Mr. Hedani: I’m going to ask you to restate the motion once you’re done.
Mr. Starr: Yeah. Basically I’m looking for similar wording that will work in C that will work in D and
it will work in a n ew item regarding final compliance reports where we don’t have to be given the
final compliance report just that a final compliance report, a list of final compliance reports that have
been submitted and then if we don’t act on it, it’s out of our purview. Can you give us some?
Mr. Alueta: Yeah, well first of all the main idea is to streamline the process and then having you
review and approve final complian ce reports would be going in the opposite direction of the intent
of these amendments. Secondly, I think that the whole – I mean, I understand the point, and that
you want to be notified and you want to see it and we’re trying like I say, build that trust w here we’re
giving you notice and w e’re not going to proceed until you give it, but again, the authority would lay
within the commission, I mean, with the director and not the commission. If you want that then we
can just modify this and leave it as a the commission.
Mr. Starr: No, I see that as a theft of our authority, Joe.
Mr. Alueta: Right, and that’s why I’m saying is the n yo u need to just leave the amendments – I
mean, then not amend it. Then leave the approval of Step 3 or m odify it based on – leave it back
in that the commission shall approve, review the unified site plan and program and upon approval
you know, owner shall proceed. I mean, there’s no –
Mr. Hedani: Joe, at this point what I’d like to do is get a clear statement of the motion so that we
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know wh at the m otion on the floo r is an d then we can go into debate rather than the motion being
debate on the issue itself. So Commissioner Starr is that the end of the motion? I’d like to call for
a second at this p oint.
Mr. Starr: I’ll be h appy to restate the motion.
Mr. Hedani: Go ahead.
Mr. Starr: The motion is to recommend approval with three changes. In Item C on line 36, the
wording shall be, “the Planning Director shall provide a notice to the commission that regarding the
site plan and if the site plan is not – there is not a motion at the subsequent commission meeting
for review by the commission then the Director shall review the unified site and building program,
etc., etc., etc. If the commission votes to review then the item shall go before the commission,” as
is currently the case. Those w ords will be left out. Sim ilar wording in D. And then they’ll be a new
item with sim ilar wording regarding the final com plian ce report.
Mr. He dani: Is th ere a second?
Comm issioner Mardfin.

Motion dies fo r lack of a se cond.

W hat’s your pleasure?

Mr. Mardfin: I sup port Co mmissioner Starr’s amendments but I want to deal with it one by one. So
I will m ove adoption of the proposed wo rding of the ordinance as proposed to us.
Mr. He dani: That’s to re commend approval to th e C ouncil?
Mr. Mardfin: Yes.
Mr. Hedani: Is there a second?
Mr. U’u: Second.
Mr. Hedan i: Moved b y Co mm issioner M ardfin, seconded by Commissioner U’u to recommend
approval to the Council of the ordinance recommended. Discussion? Commissioner Mardfin.
Mr. Mardfin: I move changing Item D to the following.
Mr. Alueta: D?
Mr. Mardfin: D as in dog. “The planning commission may adopt rules pursuant to HRS Chapter 21,
to delegate approval of am endm ents to a pprove planned deve lopments to the Planning Director.”
Mr. Hedani: Is there a second?
Mr. U’u: Can you restate the condition?
Mr. Mardfin: Sure. “The planning commission may adopt rules pursuant to HRS Ch apter 91, to
delegate app rovals of amendm ents to a pprove planned deve lopments to th e Planning D irector.”
So we ’ll adopt the rules th at will allow us to delegate.
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Mr. He dani: Okay, is there a second? Jim, you wa nt to chime on it? My question is whether or not
we already have the authority to establish rules within the commission you know, that could cover
that.
Mr. Giroux: Well, you have the power to establish rules but pursuant to 19.32 the way it’s written
now you don’t ha ve th at authority. Y ou don’t ha ve a uthority to create rules regarding this process.
So –
Mr. Hedani: Would you have specific language that you would recommend?
Mr. Giroux: Well, I think Ward stole my paper but wh at you would be doing is because the
legislature is the one that’s holding the authority over 19.32 and what they’ve done is they’ve given
the planning commission authority to process the project district. So wh at yo u’re asking for in
asking for this amendment would be you would be asking the legislature to allow you the
opportunity to create yo ur own rules pursuant to this process. So you have S MA Rules, you have
rules of procedure, you have ru les o f contested case and wh at yo u w ould the n do is you wo uld
have rules on processing Step 2 Project District and you c an do that for every permit that you guys
have that’s under your authority. You can have, you know, even a state land use, you can create
rules now because the state allowed you to do a certain amount of state land use permits. Anything
that you ’re given authority of, you then have the ability to create rules u nder Chapter 91, but for this
process right now, you don’t because it’s not in the statute or it’s not in the ordinance. So what
you ’re askin g for is to in clud e that lan guage in the ordinance if you adopt the change.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Director Hunt were you able to craft some wording that would put this in the category that
we discussed before whe re for C and D we w ould get a list and have the opportunity to either bring
the item up o r not and if we do n’t then it is com pletely u nde r the purview of the directo r?
Mr. Hunt: The wording that I would propose would be similar to one of the previous motions.
“No tice shall be submitted to the planning commission at its next regular meeting regarding any
director approved am endm ents, the planning commission may review the am endm ents or waive
its review.” Som ething along that line but I believe your legal counsel is suggesting a other w ay.
Mr. Starr: Can we a sk couns el if that’s okay?
Mr. Hedani: Jim.
Mr. Giroux: I really don’t want to interfere in the Planning Department’s – you know , this is their
initiative, wh at I’m telling you is tha t as part of your po wers of reviewing the ordinance is that you
know you can deal w ith it in the ordinance or yo u can deal with it in your rules because wh at’s
happening is you’re trying to craft rules and put them in the ordinance and that sometimes can get
a little sticky because you ’re going to lose control of the ordinance. It’s g oing to go up to Council
and they’re going to decide what to do with it. So what you’re doing is you’re trying to get a process
going up to Council to let them know that yo u w ant this authority to m ake yo ur rules o n how to
process these type s of am endm ents. I m ean, I ca n’t agree or disagree with Jeff, he’s trying his best
to craft something that actually helps streamline. So I don’t want to get involved in the policy
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making all I’m saying is I’ve offered alternative language that allows the policy maker to decide
wh ether how they want to distribu te the decision making and delegation.
Mr. Hedani: Commissioners? Commissioner Hiranaga.
Mr. Hiranaga: Looking at C, you’ve prop osed to ins ert the w ord, on the first line, “Step 2 preliminary
plan,” so down at the second to the last line you say, “shall review the unified site and building
program and upon approval the owner may p roceed to finalize the planned deve lopment.” So this
unified site and building plan is that shall we say Step 2 final unified site and building plan?
Mr. Alueta: That’s Step 3. ...(inaudible - changing of tape)... Line 26, page 1, shall review Step 2
prelim inary plans for conformance with the standards of development in this chapter and
...(inaudible)... the tentatively app roved, the Step 2 preliminary plans. And then once they receive,
paragraph C goes on and talks about once you’ve got that Step 2 approval from the commission
the ow ners can then prepare basica lly building plans and that’s your Step 3.
Mr. Hiranaga: It seems to me like there’s a step missing in between Step 2 preliminary plan and
Step 3 wh ich w ould be Step 2 plan approval.
Mr. Alueta: Your plan approval is your Step 2 that’s why it’s called Step 2 preliminary plan on the
bottom of B.
Mr. Hiranaga: Why do we need the word, “preliminary” then, shouldn’t it just be Step 2 plan?
Pre liminary indicate s you’re not finalizing the plan. You’re still in draft form .
Mr. Alueta: I think the inten t of putting th at language in was to distinguish the steps from having
conceptual plan s and you know from the point of b uilding perm it plan s.
Mr. Hira naga: Step 3 is bu ilding permit plan s, righ t?
Mr. Alueta: That is correct.
Mr. Hiranaga: I have n o interest in S tep 3 but I think I h ave interest in once they have received our
comments in S tep 2 prelim inary pla ns ...(inaudible)... com e back with a fin al Step 2 plan.
Mr. H eda ni: Direc tor.
Mr. Hu nt: The wa y the process w orks in th e Step 2 is that we bring it to you and yo u review and if
you’re comfortable with it then you approve it and it may take one meeting, it may take several
meetings but the final approval on the Step 2 is with the commission. Now I agree with your
comment about a Step 3, we should probably insert language in the bill that speaks to a Step 3 to
clarify and the Step 3 would then be construction drawings that the Planning Department reviews
and makes sure they’re in conformance with the Step 2 that the planning comm ission approves.
Very sim ilar to w hat is currently the process in the project d istrict.
Mr. Hiranaga: So maybe you should eliminate the word, “preliminary” on the first line 32, “upon
app roval of this Step 2 plan.”
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Mr. Hu nt: W e would have no heartburn over removing that word if that gets comfort level of the
commission.
Mr. Hira naga: Makes me feel m ore comfortable.
Mr. Hedani: Any further discussion? Currently we have a motion on the floor that’s been seconded.
W e have a motion that wasn’t seconded, well motion for an amendment that wasn’t seconded.
That’s where we are. Comm issioner Mardfin.
Mr. Mardfin: I’ll propose another amendment, and Jeff I’m going to need a little help on this. This
is for paragraph C, and on line 35, it says, “the Planning D irector shall review the unified site,”
before unified I’d put “Step 3 site and building program,” and Jeff you had wording for the rest of
C that I liked could you read it please? It’s something about giving us notice and –
Mr. Alueta: Oh you mean, the Planning Director shall review the unified –
Mr. Mardfin: The Step 3 unified site and building program.
Mr. Alueta: The Step 3 unified site and building program and notify the commission and upon
approval by the director, the ow ner may p roceed to finalize the planned deve lopment.
Mr. Mardfin: Those were my wordings, but Jeff had a better one I thought when he came –
something about notify us and if we don’t reject it or something it would –
Mr. Starr: Yeah.
Mr. Hu nt: After building program there w ould be a period. And yo u w ould insert a sentence, “notice
shall be subm itted to the planning commission at its next regular meeting regarding any director
approved” – well, this was a men dme nts to – regarding any director approvals, “planning
commission m ay re view the approvals or w aive its review.”
Mr. Mardfin: I like that wording ve ry m uch, so that’s w hat I’ll move.
Mr. U’u: Second.
Mr. Hedani: Okay there’s a motion to add that amendment by Commissioner Mardfin, seconded by
Co mmissioner U’u. Discussio n? Jeff.
Mr. Hunt: We’ll probably need to massage the language, the intent was that the director w ould
review the Step 3, notify the commission that we are in the process of reviewing that, the
commission would have the option to review it or waive its review of the Step 3. If you waive the
review, then the director m ay g o ahead and approve it.
Mr. Mardfin: And I like that very much because –
Mr. He dani: So yo u w ould delete the last portion of that sentence.
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Mr. Hunt: I think we can leave in the last sentence, “the owner may then proceed to finalize the
planned developm ent.”
Mr. He dani: Upon approval.
Mr. Hu nt: Upon approval.
Mr. Hedani: Discussion?
Mr. Hunt: Oh just upon approval because there may be an instance where the planning commission
approves the Step 3.
Mr. Alueta: Correct.
Mr. H eda ni: Disc ussion? Comm issioner Starr.
Mr. Starr: Ye ah, I think we can m ake it a little – the process a little easier. I don’t thin k we need to
take action to waive it. I think we should be able to sp ecifically call it up and take action and if we
don’t then it’s deemed as a property of the director. So perhaps you could massage the language
sligh tly so that it –
Mr. He dani: Can we leave it to the department to wordsm ith tha t?
Mr. Starr: De partment and counsel.
Mr. Hedani: Counsel invented this problem to begin with you know. Commissioner Hiranaga.
Mr. Hiranaga: I’d like to offer a friendly amendment that you delete the word “preliminary” on line
32 b etween the w ord, “S tep 2 and planned .”
Mr. U’u: Second.
Mr. Hira naga: No, it’s a friendly am endm ent.
Mr. He dani: I’m sorry we have two motions on the floor.
Mr. Mardfin: That’s a d ifferent m otion.
Mr. Hira naga: It’s a friendly am endm ent.
Mr. Mardfin: No.
Mr. Hedani: We have a motion to approve, an amendment by Commissioner Mardfin that was
seconded by Commissioner U’u to add this particular language under line 35. You want to dispose
of that first before you make another amendment?
Mr. Starr. Yeah.
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Mr. He dani: This is to add, “the director shall review the Step 3 unified site and development
program. Notice shall be provided submitted to the planning commission. Upon approval the
owner may proceed with the finalized planned development.” Subject to additional wordsmithing
if they see that it’s appropriate. I think that’s what we’re conside ring, right?
Mr. H unt: There would be a sentence, the planning com mission ma y review or –
Mr. Mardfin: Or waive review.
Mr. Hunt: Or waive its review.
Mr. Hedani: Planning commission may review or waive review. Commissioner Hiranaga.
Mr. Hiranaga: Again, it’s wordsmithing but if you could put language in that says the Planning
Director intends to approve, provide notice to the commission that the Planning Director intends to
approve Step 3, it’s not approve Step 3 and then give us notice . Give us notice that you inten d to
approve.
Mr. S tarr: Or is c onsidering app roval for.
Mr. Hedani: Notice shall be provided to the commission of the Planning Director’s intent to approve.
Mr. Mardfin: I’ll accept that as a friendly amendm ent.
Mr. Hedani: Or something along those lines. Additional discussion?
Mr. T ago rda: C an I offer an am end me nt Mr. Cha ir?
Mr. He dani: Amendm ent to the amendm ent?
Mr. Tagorda: Am endm ent to the amendm ent.
Mr. Hedani: Commissioner Tagorda.
Mr. Tagorda: Okay to make the ordinance very simple for my opinion is I like the full thing already
what is written there and wh at’s b een bracketed, what’s b een omitted but hearing from the
department I think they’re so concerned about – so the word I would like to omit is on No. 17,
commission.
Mr. Hedani: No. 17 where?
Mr. Tagorda: No. 17 commission.
Mr. Hedani: Line 17?
Mr. T ago rda: Line 17, I’m sorry. Com mission, put tha t as the Plan ning Director.
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Mr. He dani: Okay, tha t would be a separate amendm ent.
Mr. Tagorda: Yes.
Mr. He dani: Okay, we need to disp ose of this o ne first.
Mr. Tagorda : Okay.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I like the wording about we review or waive review. Can I ask the director, how many
of these occur in a year? More than five?
Mr. Hunt: I’m getting maybe from my staff who would know better than me.
Mr. Mardfin: If it’s less than a dozen, I would suggest that, I like your thing, review or waive review
because that keeps it in our hands, we can waive review in about five seconds for 98% of them and
if one, we don’t want to wa ive re view , we revie w it, and so I think that keeps this in our hands . I
really like that wording. I would put the Step 3 part in before unified site and that my colleague had
some w ording that I – Kent, I forget yo ur w ording exa ctly but it loo ked good w hen yo u said it.
Mr. Hira naga: Regarding intent?
Mr. Mardfin: Yes, you ’re doing it afte r he inten ds to approve.
Mr. Hu nt: It’s d eleting preliminary.
Mr. Mardfin: No. Not deleting preliminary, that you’re not bringing it to us until you’re ready to
approve it.
Mr. Hu nt: The director intends to approve.
Mr. Mardfin: Director intends to approve and then you list it to us, we can either review or waive the
review but we know – I don’t want to see it four weeks, you know, if you’re going to massage it don ’t
give it to us then do it after you’ve worked it out and I think that will speed things up which is your
main inten t anyway.
Mr. Alueta: Mr. Chair?
Mr. Hedani: Joe.
Mr. Alueta: If I may, the way I have it written right now on page – on line 35, “the Planning Director
shall revie w the Step 2 unified site plan and building – I’m sorry, Step 3 unified site and building
program and notify the commission of the Planning Director’s intent to approve,” and then, “the
ow ner may p roceed upon – proceed to fina lize the planned deve lopment.”
Mr. Mardfin: No.
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Mr. Hedani: You’re missing –
Mr. Mardfin: You missed an important sentence.
Mr. Alueta: I’m sorry. And notify the com mission, I’m sorry there were so many amendments going
around.
Mr. Hunt: The sentence that you ’re missing Joe would read something to the effect, “the planning
com mission ma y choose to review the S tep 3 app roval or wa ive its review.”
Mr. Alueta: Okay.
Mr. Mardfin: That’s what the amendm ent is.
Mr. He dani: Okay so wh at we’re dealing with is the insertion of the word “Step 3" before “unified site
plan,” a period after program. Jeff.
Mr. Hunt: Add two sentences after program. “Notice shall be submitted to the planning commission
at its next regular meeting regarding the director’s intent to approve the Step 3. The planning
commission may choose to review the Step 3 approval or waive its review.” And we can massage
the wording as long as we’re all on the same page as to the substance.
Mr. Giroux: Chair, can I just comment as far as that revie w, I think th ere’s go t to be wo rding that’s
clear that revie w is, you know , revie w a nd approval or review and com ment because yo u don’t want
to leave it so vague that later on we’re going to have litigation betw een oh, the director saying w ell
you guys reviewed it and now I’m making my decision. It’s got to be a review and approval or review
and com ment.
Mr. Mardfin: Mr. Chairman?
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I would take that as a friendly am endm ent. It’s review – if we review it, if it meets our
approval w e w aive it.
Mr. Hedani: So the recommended language would read?
Mr. Mardfin: We’re talking about the planning commission w ill review and approve. Yeah, but we
don’t necessarily have to approve –
Mr. Starr: And approve or deny.
Mr. Mardfin: And approve o r deny o r wa ive. It’s clea r W ayn e.
Mr. Hedani: Keep in mind we’re trying to streamline the process.
Mr. Mardfin: We don’t want to say we have to approve it, we want to be able to deny it. So he
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notifies, the planning comm ission reviews and either approves or disapproves.
Mr. Alueta: The planning commission may review and take action or waive its review of the Step
3 approval.
Mr. Mardfin: Yes, that would be fine.
Mr. Giroux: Maybe take final action.
Mr. Alueta: Thank you.
Mr. M ardfin: T hat’s e ven better.
Mr. Hedani: Joe you want to restate the motion?
Mr. Alueta: A helpful su ggestion from counsel.
Mr. Hedani: Joe, you want to restate the amendment?
Mr. Alueta: Through my allergies I will try. “The planning director shall review the Step 3 unified
site and building program and notify the commission of the planning director’s intent to approve.
The com mission m ay choose to revie w a nd take fina l action or wa ive its revie w o f the Step 3.”
Mr. Mardfin: Keep going.
Mr. He dani: Approval.
Mr. Alueta: The owner may proceed to finalize the plan – I’m sorry, “upon approval the owner may
proceed to fina lize the planned deve lopment.”
Mr. Mardfin: And that is the am endm ent as proposed.
Mr. Hedani: Is that okay with the second? Any furth er discu ssio n? I think we ’ve beat this one to
death. Any further discussion? All those in favor of the amendment signify by saying aye.
Op posed nay.
It was moved by Mr. Mardfin, seconded by Mr. U’u, then
VOTED:

To Amend Paragraph C, “the planning director shall review the Step 3
unified and building program and notify the comm ission of the
planning director’s intent to ap prove. The c om mission m ay choose to
review and take final action or waive its review of the Step 3. Upon
approval, the owner may proceed to finalize the planned dev elop ment.”
(Assenting - W. Mardfin, B. U’u, K. Hiranaga, O. Tagorda, D. Domingo,
L. Sab las, J. Starr)
(Excused - W. Shibuya)

Maui Planning Commission
Minutes - January 26, 2010
Page 42

Approved: 3/9/10

Mr. H eda ni: Carried. Any further am end me nts? Comm issioner Starr.
Mr. Starr: Yeah, I’d like to make a similar amendm ent to Item D in terms of approving amend ments,
mayb e director can help again here I think he’s be en writing this do wn .
Mr. Hu nt: W e w ould use the same base language, “notice shall be submitted to the planning
commission at its n ext re gular m eeting that the director intends to approve amendments. The
planning commission m ay choose to review and take final a ction on the am endm ents or wa ive its
review of the amendm ent.
Mr. Mardfin: Second.
Mr. Hedani: Moved and second, add that stated language to Paragraph D. Is there any discussion?
Comm issioner U’u.
Mr. U’u: Question for staff. Is that all right with the staff the conditions we putting on?
Mr. Alueta: I think that will work in the sense that it maintains your authority as far as reviewing –
of determining what is substantial. It gives us the first crack at it to say we don’t think this is a
substantial ame ndm ent and then you could – you ’d be able to just say yea or nay really quickly.
And it would be in the step in the right direction .
Mr. He dani: Director H unt.
Mr. Hunt: Ann, do you have any comme nts on this, I mean, how m uch burden will it be on staff?
I mean, you deal with these more than probably any of us and you know them better than any of
us so I think you r input would be va luable.
Ms. Cu a: You know , I think the way you have it proposed the way I am interpreting it, you just want
a list basically, a list of the projects and that’s easy and then – that would be when we get the
application in, we’ve do ne a prelim inary review , we’re planning to – I would think we’d want to do
our p reliminary review sooner rather later because now we have to wait. You know, we’re trying
to streamline so we don’t want to create something that now makes the applicant wait longer for
something they could have got a mon th ago beca use we did our review and if we would have
notified – yo u know, put it on your agenda just when we got the application, that would have been
sooner, but that’s okay. You know, we can put it on that we’re planning to approve it. It’s kind like
what we do with SMAs you know, very similar to that. It’s not like – you know if we had to prep are
a whole report then I would say you know what forget it leave it the way it is because we do that
anyway you know , if we’re going to have to do a whole report it’s like lets save everybody the time
and w e’ll just come before yo u. W e w ere just trying to m ake yo ur w ork easier and ours.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: Right we don’t want to se e that big report exc ept –
Ms. Cua: Right.
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Mr. Mardfin: For the 5% of the projects th at start flashing red lights at us.
Mr. Hedani: Further discussion? Comm issioner Tagorda.
Mr. Tagorda: Yes, ..(inaudible)... about this streamlining.
Mr. Hedani: Orlando if you can use the microphone.
Mr. Tagorda: I think I’m kind of little bit very simple in this amendment to the am endm ent. I like to
make sure that the commission doesn’t play a role so much here in this pertinent ordinance. The re
are two words that I think we m issed on N o. 14 the commission. I want that to be under the
planning director. And also on No. 25, the commission again, I want that to be on the planning
director but I don’t want to omit complete involvement of the planning commission in this you know
ordinance. I want always an involvem ent.
Mr. He dani: Okay. Th at would have to be a new a mendm ent if you wa nted to am end that.
Mr. T ago rda: I w ant to am end that w ord, the comm ission to planning directo r.
Mr. He dani: Ann did you have a comment?
Ms. Cua: I can appreciate what you’re saying. I think though from the department’s standpoint we
do feel it is important for the com mission to have th e review of the Step 1 and 2. Like I said, 95
probably percent of the time this is going to come to you in the context of a major SMA permit. That
has to co me to you anyway. So the planned development although it’s listed as a communication
item on your agenda, it’s not any more work for us when it’s reviewed in that context of a major
SMA permit so I really app reciate your thoughts. I think however we’ve talked about it as a
department and we feel very comfortable with your review of the Step 1 and Step 2. It was the Step
3 which we feel a formality that we wanted –
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Yeah, it would be difficult for me to suppo rt that be cause that’s what w e do here basica lly
and that’s why th e com mission is chartered to exist is to look at these PDs and SMAs and if we just
turned it all over to the director then I mean we wouldn’t need the com mission but I think we’re here
because we allow the public to enter into the process. We kind of represent them and if we w ere
out of it then it would just be the director doing all of this.
Mr. Tagorda: But like I said I’m n ot done w ith the am endm ents tha t I’d like to provide that’s only two
simple words, simple things that I did on the –
Mr. He dani: Right, you can introduce that once w e dispo se of the current amendm ent.
Mr. Tagorda: Commissioner Starr and like I said , I don’t wa nt the involvement of the planning
commission om itted to tally here. I want to be involved. So wh at I’m trying to do is the wordings that
was subm itted to us –

Maui Planning Commission
Minutes - January 26, 2010
Page 44

Approved: 3/9/10

Mr. Hiranaga: Mr. Chair, can we have point of order. Do we have –
Mr. Hedani: Orlando, that would be a separate amendment that we have to consider after the
current am endm ent. We have to dispo se of the current amendm ent first.
Mr. Tagorda: I withdraw m y am endm ent.
Mr. Hedani: Is there any further discussion on the amendment on the floor to Paragraph D?
Comm issioner Starr.
Mr. Starr: Ye ah, just th at I think it’s good. I think that we’ll all be together in supporting this and I
just want to thank the director for helping craft the wording.
Mr. Hedani: Any further discussion? Okay, the amendment on the floor is to add similar language
to what we did to Paragraph C to Paragraph D regarding the commission’s waiver or review of
item s. Any fu rther discussio n? All those in favo r signify by saying aye . Op posed nay.
It was moved by Mr. Starr, seconded by Mr. Mardfin, then
VOTED:

To Place Similar Language that was Placed in Parag rap h C in
Paragraph D that notice shall be submitted to the planning commission
at its next regular meeting that the director intends to approve
amendm ents. The planning commission may choose to review and
take final action on the amendments or waive its review of the
am end ment.
(As sentin g - J. Starr, W . Mard fin, B . U’u , K. H iranaga, O . Tagorda ,
D. Domingo, L. Sablas)
(Excused - W. Shibuya)

Mr. Hedani: Carried. Thank you. Any further amendments?
Mr. Tag orda : Mr. C hair can I just put one simple amendment on Letter D, Line 39, it says the
planning director may approve. What my amendment would be is the planning commission and
the planning director having same power to approve or disapprove. Just the wording planning
commission or if yo u w ant the authority Mr. C hair, com mission chairman an d the planning directo r.
Mr. Hedani: You’re talking about an amendment to Paragraph D.
Mr. Tag orda : Yes , yeah am end me nt to Paragraph D, I would insert the word the planning
commission and the planning director may a pprove amendm ents to a pprove planned deve lopment.
Mr. Hedani: Is there a second?
Mr. Alueta: I’m sorry, point of order, clarification. Didn’t you just make an amendment to that adding
the director’s language?
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Mr. Hedani: Yes.
Mr. Alueta: So?
Mr. Hedani: This is a new amendment without a second. There’s no second.
Mr. Starr: Which line, I’m confused.
Mr. Hiranaga: 40.
Mr. Tagorda: 39.
Mr. Hiranaga: There is no line 39.
Mr. Tagorda: It’s the new one.
Mr. Alueta: On the one I passed out which has the entire code.
Mr. Tagorda: The new one.
Mr. Hedani: So Paragraph D would have been to add planning commission after planning director
under Paragraph D , Line 40 on the original sub mission? Is there any further amendm ents?
Jonathan, did you have a third amendm ent that you wa nted to subm it?
Mr. Starr: Ye ah, I’m still trying to understand Mr. Tagorda’s suggestion. I mean, would this allow,
this would allow us to make amendments to the PD without the director involved? I’m trying to
understand the idea of what you’re trying to do.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: Mr. Chairman, the amendment, the motion to amend, the prior motion to amend
passed so the wo rding that we’re looking at is no longer there. I believe the wording we just
approved in ou r last vote takes care of you r concerns.
Mr. Hedani: It will come back to the commission for one final review by notice.
Mr. Tagorda: I withdraw m y am endm ent.
Mr. H eda ni: Any further am end me nts? Comm issioner Starr.
Mr. Starr: Yeah, I’d like to a new Item No . E and that the commission shall be provided with notice
of the director’s intent to approve a final compliance report for PD and then the same wording wo uld
kick in.
Mr. Mardfin: I’ll second it for the purposes of the discussion. I’m not sure I’m going to go with it at
the end.
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Mr. Hedani: Okay, th e m otion is to add a Paragraph E regarding final com plian ce report.
Comm issioner Starr.
Mr. Starr: Yeah, this is –
Mr. H eda ni: Seconded by C om missioner M ardfin. D iscus sion? Com missioner Starr.
Mr. Starr: The intent of this is on a situation where a PD goes on for decades and years for the
commission to be able to help to insure that conditions that were imposed and other, you know,
anything else that was involved with the original approval is being complied with on a project. I
don’t see it as something that would very often if ever be called into p lay but there have been
occasions in the past and when it seemed like the final approval did not necessarily reflect
everything that had o ccurred in the Step 1 and this may be a way if there’s a feeling in the
community that this is occurring for a revie w a nd disc ussion of it. I would prefer to do it in a way
that is more global so we’re not dealing with one specific item in this case the PD because I do feel
this is, you know, more a global problem not specific to P Ds but I would think that this would be a
wa y to kind of sta rt the move ment in tha t direction .
Mr. Hedani: Additional discussion? Commissioner Mardfin.
Mr. Mardfin: I think I’m going to vote against the motion to amend on a couple of reasons and let
me outline them both. O ne is in the specific instance of the planned development we have five-year
terms. I think our institutional memory as a comm ission is sho rter than the ins titutional m em ory of
the departme nt. So if they’ve lost track of things we’re almost certain to have lost track of the same
commitments being given. So I don’t think putting this in will get us any further in insuring the
promises made in the past are adhered to in the present and the future.
My second concern is I share your concern about things change, circumstances change, that’s why
I believe that environm ental impa ct stateme nts can’t be mo re than a certain number of ye ars old
because circumstances change, standards change, concerns change and so I think your general
concern is a good one but it has to be – I wo uld do it in a more global context or general rules rather
than attached to this specific bill.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: Thank you. Just wanted to un derstand the proces s. So Planning D epartmen t says
compliance report has been satisfied. Is there public notice or it’s just in-house approval process?
Mr. H eda ni: Direc tor.
Mr. Hunt: I would ask Ann Cua step to the mike and take us through the process and candidly give
your opinion on the impacts of this kind of a legislation.
Ms. Cua: Candidly. The compliance report process kind of goes like this, once the project receives
your approval and I’m n ot only talking about planned development. I’m talking abo ut an SM A or –
there’s normally a condition th at talks a bout prelim inary co mplian ce report and final compliance
report. Prior to the applicant being able to get a building permit, they have to submit to the Planning
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Department a preliminary compliance report. So they have to go through all the conditions. And
any condition that is applicable prior to receiving a building permit like getting a noise permit, getting
an NP DE S perm it, things like that all of those conditions must be fully complied with before we
approve a preliminary com pliance report. So lets say they g ive us everything we nee d for every
condition that needs to be complied with prior to issuance of a building permit so we approve that
prelim inary complian ce report. They ge t a building perm it. They b uild the project. Now they want
to occupy. Before they can get a certificate of occupancy from the Department of Public Works they
have to su bm it to the P lanning Department a final compliance report and for all of the conditions
they have to show proof that they have complied. So, any reports that were required have to be
in, any kind of imp rovem ents, lets say if we wanted road improvements, if we wanted beach
parking, additional beach parking, we h ave to verify and they have to prove to us that that’s all been
done. If that has all been done, then we approve the final compliance report and that allows Public
Works to be able to issue a certificate of occu pancy.
Mr. Hiranaga: My question is, is there public notice that you’re ready to issue the final compliance
report approval?
Ms. Cua: No there is not.
Mr. H eda ni: Any further discu ssion ? Com missioner Starr.
Mr. Starr: I really do feel there should be some way for the commission and by doing that the public
to know that this is being done and it’s not to find fault with the planners that’s not the intent. The
– it’s rea lly to just provide a way if there is something that’s really problematical and the com munity
feels tha t way for th ere to be a wa y to o pen it up to the public.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: This file is public record and available to the public for review?
Ms. Cua: Correct.
Mr. Hiranaga: So if someone had a interest in this particular project and felt that certain conditions
were not fully com plied to their sense of satisfaction wh at would their recourse be? If they challenge
you r final com plian ce report?
Ms. Cua: Well, we would definitely have to investigate it first because if there is a question we
wo uld look into if there’s a ny validity. W e w ill weigh it if we feel that the complaint is correct and
we find that a condition had not been complied with then you know, we could retract our approval.
I don’t know. See it all depends, there’s so many different scenarios whether they’ve been issued
the certificate of occupancy or they haven’t been. If they haven’t been issued the certificate of
occupancy yet and it’s come to our attention and we find something out we can always retract our
approval. If the certificate of occupancy has been issued already and people are occupying, I think
that makes it a little bit mo re challeng ing.
Mr. Hiranaga: So there is recourse for the public if they’re not satisfied.
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Ms. Cua: Well, the RFS system Request for Service system through the county is the community’s
avenue to be able to question any project, bring any conce rns for the county to actually go and
research it. Whether you’re having you know, noise, too much from a neighbor or somebody that
lives next to you you think is building something illegal or you know of a permit that has a condition
that says they’re not supposed to be open past 10:00 and it’s 11:00 and you know they’re open,
the county is able to use RFS system to be able to make their complaint and the county then has
to investigate and clos e that com plaint.
Mr. He dani: Any fu rther discussio n? Commissioner Starr.
Mr. Sta rr: I don’t know if anyone’s ever tried to do this but it’s not very easy and I believe it also
stretches out the people who are you know, working trying to get their jobs done. There is no way
for either us who are supposedly the public entity that’s overseeing the process or the general
public to kn ow wh en a com plian ce report is being approved or what it says. This would allow it to
see the light of day and in the ra re occasion when there’s a public concern for the public to know
about it and have som e im pact.
Mr. Hedani: Any further discussion? Commissioner Hiranaga.
Mr. Hiranaga: Yeah, this is a recommendation to council and so I won’t be voting in favor of the
motion, but I’d like to bring it to a vote.
Mr. H eda ni: Okay, an y further discu ssion ? Director.
Mr. Hu nt: W e appreciate the idea. W e believe it would be a burden to staff and it’s counter to the
whole streamlining efforts that we’re going through today. State would recommend against the
am endm ent.
Mr. Hedani: Any further discussion? All those in favor of the amendment to add the language as
suggested on the final compliance report and notice to the commission signify by saying aye.
Op posed nay.
It was moved by Mr. Starr, seconded by Mr. Mardfin, and
The motion to Add a Paragraph E regarding the comm ission shall be provided with
notice of the director’s intent to approve a final compliance report for PD and to add
the language that was incorp ora ted into Parag rap hs C and D to this paragraph also
was lo st.
(Assenting - J. Starr)
(Dissenting - K. Hiranaga, O. Tagorda, W. Mardfin, D. Domingo, L. Sablas)
(Excus ed - W . Shibuya, B. U’u) (Mr. U’u stepped out of the room during the vote)
Mr. Hedani: Motion is lost. Any further amendments? Commissioner Hiranaga.
Mr. Hiranaga: I’d like to understand why and I guess I’m looking at the old handout page 20 there’s
the wo rd, “tentatively,” and on page 22 there’s “ten tative, “ and on line 29, there’s “tentatively.”
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What do you call those tentative approvals? If they’ve got Step 1 approval isn’t that Step 1
approval, it’s not tentatively approved Step 1?
Mr. Alueta: Remember again, these are dealing with an ordinance that was first written in 1967 so
you know before I was born so I think that that’s – and that’s why we’ve always said well Step 1 Is
the tentative approval so because we are adding in the Step 1 and the Step 2 it is po ssib le but I
think it provides clarity to what the intent of that Step 1 and Step 2, but if you w ant to strike it
because you’ve got all the other w ords explaining wh at yo u w ant in that Step 1 and the Step 2 and
what you exp ect to review I don’t see a problem with removing “tentative” or the “preliminary” I think
is wh at you were talking ab out earlier.
Mr. Hira naga: Yeah I me an, –
Mr. Alueta: And just having Step 1 and Step 2 and then we’re going to have that Step 3.
Mr. Hiranaga: It’s wordsmithing, I don’t know if you need our action to do that. It would make me
feel more comfortable. It see ms odd eithe r you have a pproval or you don’t. W hat’s a tentative
approval?
Mr. H eda ni: You recom me nda tion would be to rem ove the w ord “tentative” and “prelim inary.”
Mr. Hiranaga: I can make the motion to delete the words “preliminary” and not all the preliminaries
but on the original handout, line 28, 30 and 32, the word “preliminary” and on lines 20, 22 and 29
the w ords “tentatively” or “ten tative.”
Mr. Hedani: Okay, there’s a motion on the floor to delete the words “tentative” and “preliminary on
lines 20, 22, 28, 29 and 30 and 32 and 30, discussion? Is there a second? Is there a second?
Moved by Comm issioner Hiranaga, seconded by Commissioner U’u. Discussion? Commissioner
U’u.
Mr. U’u: Again, how does the staff feel about that?
Mr. Hedani: Joe.
Mr. Alueta: I don’t think I have a problem with that, for m y ow n clarity since I was working off of the
handout I gave you this morning. I think most of yo u w ere, if you can just give m e the line s again
or if yo u just –
Mr. Hedani: Lines would be 20, 22, 28, 29 and 30.
Mr. Alueta: Okay.
Mr. Hira naga: Depends on w hich handout you ’re loo king at.
Mr. Hedani: That’s on this one. Comm issioner Mardfin.
Mr. Mardfin: I’m going to vote against the motion to delete the tentatives and the preliminaries. The

Maui Planning Commission
Minutes - January 26, 2010
Page 50

Approved: 3/9/10

tentatives we re in the original ordinance and if we we re com fortable with it before, I don’t know why
we have to remove it now. To my m ind saying a tentatively approved is saying, you know, keep
going ahead, loo king good but you don’t ge t the stamp of approval until we get to Step 3. On the
preliminary, Paragraph A deals w ith Step 1, Paragraph 2 deals with Step 2, Paragraph 3 deals with
Step 3 and in B, Step 2 it’s a preliminary plan to be followed up by a Step 3 which is a u nified site
and building pro gram plan. I think the prelim inary appropriate. I think the tentatively is appropriate.
Mr. H eda ni: Additional Discu ssion ? Com missioner Starr.
Mr. Starr: Yeah, I’ll also be voting against. I have concern that by taking those words out it may
create a legal pathway to say that the project is being approved.
Mr. Hedani: Any further discussion? Ready for the question? Motion on the floor is to amend by
deleting the word “tentative” from line 20 and 22 –
Mr. Hiranaga: And line 29.
Mr. Heda ni: I’m sorry?
Mr. Hiranaga: Line 29.
Mr. Hedani: And 29. 20, 22 and 29.
Mr. Alueta: I think we ’re working from two different sets M r. Ch air, I think th at –
Mr. Hedani: I’m looking at Exhibit 1.
Mr. Hiranaga: This is the original. This is the official exhibit that was given to us.
Mr. Alueta: Okay.
Mr. He dani: I’m looking at Exhibit 1 of th e report that was originally passed out.
Mr. Alueta: Okay, so from 20 –
Mr. He dani: So we’re looking removing the word “tentative” from line 20, from line 22 and from line
29, and the word, “preliminary” from lines 28 and 30.
Mr. Hiranaga: And 32.
Mr. He dani: And 32.
Mr. Alueta: Okay.
Mr. Hedani: You’re going to retain it on line 24 or 25?
Mr. Hiranaga: Yes.
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Mr. Hedani: Any further discussion? You understand what we’re voting on? All those in favor
sign ify by raising you r hand. On e, two. O pposed same sign. On e, two, three, four, five.
It was moved by Mr. Hiranaga, seconded by Mr. U’u, and
The Motio n to De lete the word “tentative” from Lines, 20, 22 and 29; and the w ord
“pre liminary” from lines 28, 30 an d 32 , wa s Lo st.
(Assenting - K. Hiranaga, B. U’u)
(Disse nting - O . Tago rda, W . Mard fin, D. Domingo, L. Sablas, J. Starr)
(Excused - W. Shibuya)
Mr. Hedani: Motion is lost. Any further discussion? Ready for the m ain motion? Okay, th e m ain
mo tion as am end ed a dds, well, you kn ow what it adds. I don ’t want to restate it. Director.
Mr. Hunt: I’m sorry in talking with our legal counsel, we would suggest adding a sentence at the
beginning of D that would read, “the owner may re quest am endm ents to th e Step 3 by ap plying to
the P lanning D irector.
Mr. Mardfin: I so move.
Mr. Hedani: Moved by Commissioner Mardfin.
Mr. Starr: Second.
Mr. Hedani: Seconded by Commissioner Starr to add language as just stated by the director. Any
discussion? All those in favor signify by saying aye. Opposed nay.
It was moved by Mr. Mardfin, seconded by Mr. Starr, then
VOTED:

To Add a Sentence at the Beginning of Item D, “that the owner m ay
request amendments to the Step 3 by applying to the Planning
Director.”
(As sentin g - W . Mard fin, J. Starr, K. Hira naga, B. U ’u, O . Tagorda ,
D. Domingo, L. Sablas)
(Excused - W. Shibuya)

Mr. Heda ni: Carried. Any further amendments? Ready for the main motion? Main motion as
amended all tho se in favor signify by raising you r hand. On e, two, three, four, five, six, seven.
Un animo us. Op posed sam e sign.
It was m oved by Mr. Mardfin, seconded by Mr. U’u, then
VOTED:

To Recommen d Approval of the Proposed Amendm ents to Chapter
19.32 Planned Development to the County Council, as Amended
(Assenting - W. Mardfin, B. U’u, K. Hiranaga, O. Tagorda, D. Domingo,
L. Sablas, J. Starr, W . Hedani)
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(Excused - W. Shibuya)
Mr. Hedani: Carried. Congratulations. Thank you. We’re going to go ahead and take a break for
lunch right now. We’ll reconvene at 1:15. One down, three to go.
A recess was called at 12:15 p.m., and the meeting was reconvened at 1:20 p.m.
Chapter 19.36A Off-Street Parking
Mr. Hedani: January 26th is back in session. We are on item B-3, Chapter 19.36A Off-Street
Parking. Director
Mr. Hu nt: Again, this is pa rt of the four bills that we’re offering to streamline permitting, but balance
the revie w in hopes of providing economic de velopm ent. Three of the bills are based on approvals
either by the council or the commission. This bill actually is the odd one out. This is 19.36
regarding Off-Street Parking and it would proposed to delegate the approval down to the
department and the reason wh y we’re suggesting this is if you look at the off-street parking
requirements they’re fa irly quantitative, measurable. It either m eets it or it doe sn’t. It doe sn’t
requ ire or involve a lot of d iscre tion or judgem ent. On e exam ple is it has to be within 400 feet of
the subject parcel. There’s parking stall number requirements. There’s shade tree requirements,
etc. So in this case, the department is offering or suggesting that the director, the department be
allow ed to approve off-street parking.
The re are some substantive changes in the specifications for off-street parking and that’s under
Section 2 of the bill and those suggestions were just brought up kind of in the light of well, as long
as we’re reviewing Chapter 19.36 lets take care of some of these other issues also . It clarifies the
standards. It also adds ingress and egress, no maneu vering shall include i.e., ingress and egress
from a parking space shall occur in any public street alley or walkwa y. And then we added a clause
except for single family dwellings ingressing or egressing a loc al stre et that’s b ecause in talking to
our staff we don’t really enforces provision that you can’t back out onto a local street. Pretty much
everyone in the community does it and there’s no safety concerns. We talked to Public Works they
didn’t ha ve a ny p roblem as long as it’s a loca l stree t.
And then w e also c hanged the paved parking requirem ents so that you ’d only need to pave your
parking if you have five spaces rather than three. There could be some instances where even a
dwelling requires three spaces and it’s just an attempt to get less pavement in our community. So
essentially that’s it. Joe, I did a summary while you were gone you want to add anything?
Mr. Alueta: No, think this is great, this is kind of the – especially with the off-site parking that’s a lot
of people within the 400 feet especially in our small towns where that’s come before you and other
industrial areas where they intensify the use from either a retail to a restaurant use and the need
for addition al parking because yo u did not foresee the intensification of the use. So you make
arrangem ents with your neighbor, kind of goes along w ith the sm art growth. Where yo u can ha ve
shared and you remember we did some recent amend ments that allowed for shared or joint use
of parking that would come into play also. One thing that was pointed out by the Deputy director
of Public Works is that, if you look on Exhibit 1, Line 41, although it’s not an amendm ent there’s a
typographical error. That should be zero w here it sa ys parking angle, it says 0 to 45 and then you
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notice the next line is 41 to 50. That actually should be 0 to 40. A typo error that we spotted. So
we ’d recommend that be corrected since we ’re m aking some changes to the code.
And again, the thing I passed out is separate from Exhibit 1. Although the – I guess when this thing
was drafted it was under 19.36 but in reality, in the new code it’s 19.36A and you were given a copy
of it.
Mr. H eda ni: Qu estion s from the com mission? Com missioner Starr.
Mr. Starr: V isionary actu ally wish there were more flexibility because I think we’re heading for the
– you know a place where inste ad of parking wh en you have tra nsit orien ted developm ent there’s
other things that can be provided that do as much good an ...(inaudible -- changing of tape)...I do
think there are other factors that can be taken into account and whether it should be here or in other
sections of the ordinance I’m not sure but I think that in – you know, in urban where we’re looking
for density then you know, there should be allowances for less parking you know or for alternatives.
How can we bring that about?
Mr. Alueta: We’ve already do ne that. That’s a lready incorporated into the code. So if you look at
the exh ibit tha t I passed out which is 19.36A, it was passed out to you, that’s actually the new code.
That’s the new parking ordinance at least the last time I checked. And this code basically one, Ricki
Ho kama’s amendments took into account for mixed use developments and if recall this you know,
about a year and a half ago, two years ago that mixed use development he came up with his own
parking standards which greatly reduced the amount of parking stalls that was required for “mixed
use developm ents:” and this dealt with mo stly – you had to be designated as a mixed use
developm ent such as Maui Lani has that code.
The department felt at that time that it should be more broader and go beyond the mixed and so
we ended up having to come back a nd am end it righ t after he did his in which we have m ixed use
development or mixed use projects and we at that point also incorporated if you look at through the
code you’ll see images or graphics dictating the type of landscaping we wanted but also allowed
for people to come in for what we call parking waiver or parking reduction and the analysis we felt
should not be a blanket, oh I’m a m ixed use – I’m a residential mixe d use de velop me nt therefore
this is my code.
W e felt that there was more analysis and more planning involved. One you had to figure out
whether or not how close you are to a transit oriented stop, what are the other uses in the area,
residential, com me rcial. Is there a bus stop? Is there a train? Is there excess parking next to the
shopping center? Do you have bikeways? Is there adequate sidewalks not just motorized or rail
or wh atever and that analysis is done by the department staff and this commission granted the
approval to the director to waive up to 30% of the parking requirem ent if it met certain criteria. So
if K-Mart decides to add, my exam ple was if Wa lmart added five residential units ab ove Walm art,
okay, that’s really not a residential mixed use development, you’re just adding five units above. So
you have a certain econom ies o f sca le as well as located. It makes – you can get those waivers
if you’re located more in the urban core as opposed to in th e agricultural district. So that’s already
been done and that’s u nder 19.36A.160 , Park ing Reduction or Waiver. And you’ll see that and
what we did back then was we consolidated – churches had a waiver, industrial storage parking
had a waiver, live/work mixed use, off-site parking agreements, off-site facilities of more than 400
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feet away, nearest principal entrance, so all of that was consolidated and I guess what’s happening
now is that I guess in th is ne w a mendm ents is that it’s allowing the director to m ake that call.
Mr. H eda ni: Additional questions from the com mission? Com missioner Starr.
Mr. Starr: The second thing is with pervious, using pervious pave men t and filtration of autom otive
byp roducts and so on. That’s kind of the one area I’m a little bit reluctant to give it up because you
know, we do have control over the SMA but we don’t have control outside of it. If there’s a way of
dealing with that I would feel mo re com fortable leaving that out.
Mr. Alueta: That has to do w ith pa rking design. The purpose of the am endm ent is just basically
having – if someone has a unit they changed it from retail to restaurant or some mo re intense use
so now their parking requirement inste ad of being five wh ich they have on site, they require 15.
They have an agreement next door there’s a warehouse, they have 10 stalls or 10 their warehouse,
but they ha ve 1 0 extra p arking stalls they never used because they’re using it for warehousing
rather than retail. Th ey’re able to e nter into a join t priva te agreement, right, that says this guy I’m
within 400 feet I can use his 10 stalls located on his site and that covers my parking requirement
and before it used to be you come before this commission and you would approve the use of having
another parking on. The last one I did was probably Miyake Concrete in the Kihei area where they
used the va cant lot across the street because they w ere u sing mo st of their site for warehousing
so Miyake came in for an off-site parking agreement and this commission – and most of the time
commission goes why a re w e seeing this? You know, it’s pretty manini, we see it all the time .
To address your question regarding oil, again, SMA requires it. As part of that last amendment the
department had we agreed with you o n that and therefore we didn’t want to se e exce ss p arking lots
built. And so w e put in o ur code that yo u can build – you cannot build m ore than 10% of more
parking than yo u need. If you look at Home Depot and Walmart they actually put in twice the
amount of stalls that they we re required. That creates a lot – I mean, so instead of having 300 they
put in 600 stalls and they never use the 600 stalls and that’s a lot of runoff. So w e felt that you don’t
need to do that.
W e also put in as part of this p arking in the last a mendm ents tha t you had w as that someone could
do grassc rete wh ich is a little more environmentally sensitive and has more infiltration. We felt you
can also do that which allowed for those types of alternative services.
Other things that we’ve also incorporated as part of – that wa s part of this p arking wa iver is that –
which we see in a lot o f other m unicipa lities is that they come in and they have a use and they say
because of this my transit orie nted design, I’m in the urban core, I have a lot of other mixed uses
around me I don’t think I’m g oing to need as much parking. Well we said fine. Y ou don’t ne ed to
put in the 150 stalls. Put in a hundred stalls provide me with a grass or landscaped area that can
accommodate or design in another 50 parking stalls and lets ru n w ith it. W e’ll let you see how it
goes and if we have a problem later on at any p oint in time if the county says you need to put in that
extra 50 stalls you take out that extra grasscrete or I mean extra landscaped area. So that creates
one, you don ’t put in all the hard surface. You have a temp orary – you have some landscaping in
there that looks nice and you get to test out your theory but at the same time you don’t ha ve th e site
over developed with commercial. Because once you put a building up it’s very hard to put parking
back in. So it’s – like I said we ’ve kind of accomm oda ted – this is m ore o f a what w e consider pa rt
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of the streamlining bill in the last go around a yea r ago w e kind of hit that new urbanism joint use
parking area as we ll as som e of the environ mental thin gs and temporary other uses.
Mr. Hedani: Additional questions? Commissioner Mardfin.
Mr. Mardfin: I have two questions. One is, and maybe the less important, we had a consultant here
that we talke d to about a ye ar or so ago about backing in, I do n’t kn ow , what reverse diagonal is
what it was called.
Mr. Starr: Ye ah, reve rsed diagonal.
Mr. Mardfin: Is reverse diagonal permitted under this?
Mr. Alueta: That has m ore – It’s not prohibited lets put it that way.
Mr. Starr: So 45 degrees is just 45 the other way.
Mr. Mardfin: Diagonals are diagon als that’s okay?
Mr. Alueta: Yeah, how you access those is –
Mr. Hedani: Commissioner Mardfin.
Mr. Ma rdfin: My second qu estion or set of question s has to do with it’s off-site pa rking, this is
prim arily dealing with off-street parking but then there w as that off-site pa rking. W e dealt with one
a meeting or two ago in Kihei with a rent a car place and that seem ed to be kind of reasonable and
nothing we should w orry abou t. But w hat w e m ade – I made sure about wa s that it was exc lusive
to that operation. Maybe a year, year and a half ago we had on in Lahaina where they – a building
was trying to use off-site parking but it wasn’t on – it was a com me rcial parking lot and they w ere
just using 10 and I was seeing this as phantom parking places because they could have had this
store use it and som e other store use it and the parking places w ould have be en used – could have
been used up to 10 different places. I remember voting against it but I was – understanding we
don’t want to have Lahaina parked over, but these phantom parking spaces bother m e and I don’t
know how to deal with that in this proposed ordinance.
Mr. Alueta: Phantom parking in La haina in pa rticular is a little more difficult to de al with an d that’s
the Historic District. I think – this one deals with you know for the most part outside of that district
and you should be able to try to keep an accounting of it be cause they can’t lease the sam e stalls
ove r and over.
Mr. Mardfin: So it’s an exclusive parking stall for a particular – if it’s an off-site parking for a
particular store it’s exclus ive to them, they can’t m ultiply rent it out?
Mr. Alueta: Y es, most plac es like – you have to have e xce ss in beyon d yo ur stalls. In Wailuk u it
tends to be the Korean bars because they have a higher parking requirement and that’s who comes
in and adjacent to a retail spot or – because they tend to be in the Wailuku Industrial area and so
you have an industrial – like I say, an industrial use next door they were required “x” stalls, they put
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in more stalls than they needed because, you know, you put up a warehouse you just pave a bunch
of stalls and then you have the n ext door bay or next door complex changes from – they cam e in
and did wa rehouse space and then they changed into a bar and they n eed stalls and so what
happens is the y will then put up sign s in th e other next do or property. A lot of times you can’t even
tell it’s two different properties because they have a joint driveway and –
Mr. Mardfin: And that’s fine as long as it’s exclusive and there can be a time usage. I can imagine
one set of uses during the day time and another set at night. I don’t mind them switching back and
forth there if it’s nonexc lusive in term s of plac e and time . But what I want to m ake sure is that w e’re
not going to – and I don’t know how to put it in, but I would just h ate to us be approving spaces at
the same time and place they’re expected to be used by four different establishments. I don’t know
how to deal with tha t.
Mr. He dani: Director H unt.
Mr. Hunt: Just to clarify a little bit. The department will track and monitor the leased spaces so no
private parking com pany can lease the same spot to two different com panies to fulfill this
requirem ent. What the issue was in that Lahaina project several years ago was what should we
make them sign those spaces so that those spaces are exclusive to that one business fo r the wh ole
time, 24 hours a day and that’s where the department had trouble because in a num ber o f
businesses in Lahaina they’re only open a portion during the day and it se em s like a waste to say
you can’t pa rk there eve n though the restaurant’s no t open till 6:00 at nigh t and so that was that
issue. So we nee d to distinguish the signing versus the actual double leasing and we m onitor so
there is no double leasing.
Mr. Mardfin: Okay, I think there was in that case and you’re argument to me at the time was in my
recollection I don’t think it was time thing because I would have accepted that quite easily. I think
that there was no assurance that this company, it was a public parking lot that they rented spaces
out in and there was no way to distinguish those they rented out to anybody else to those that were
specifically this building and if that’s the case then it could have to been specific to any building.
I mean, I’m just – And I remem ber you r argum ent at the tim e w as we ll, what’s th e alternative to
recreate a whole lot more parking spaces and I agreed for Lahaina that wasn’t a good thing. You
know , I bought yo ur argument.
Mr. Hedani: Additional questions for staff? Okay, I’d like to open it up for public hearing at this time,
are there any m embers of the public that would like offer testimony on this item? Seeing none,
public testimo ny is clos ed. Staff recom mendation. For some of the commissioners that cam e in
late there is one correction to the department’s submission and that is changing 45 to 40 on Line
41 that was a typo on the original submission.
Mr. Alueta: Correct.
Mr. H eda ni: W hat’s your p leasure? Comm issioner Starr.
Mr. Starr: Ye s, I was kind of co nflicted w hether we should try to add language like we did to the last
one and I decided not to. Let the director deal with this one. So I m ove to recommend approval.
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Mr. Hedani: Move to approve. Is there a second?
Mr. U’u: Second.
Mr. Hedani: Seconded by Commissioner U’u. Discussion?
aye . Op posed nay.

All those in favor signify by saying

It was moved by Mr. Starr, seconded by Mr. U’u, then
VOTED:

To Recomm end Approval of the Proposed Amendm ents to Chapter
19.36A Off-Street Parking to the County Council, as Amended.
(As sentin g - J. Starr, B. U’u , K. H iranaga, O . Tagorda , W. Mard fin,
D. D om ingo, L. Sablas, W . Hedani)
(Excused - W. Shibuya)

Mr. H eda ni: Carried. Th at’s to recom me nd a ppro val to the Coun cil. Director.

Ch apte r 19.40 Condition al Pe rmits
Mr. Hu nt: Keeping in chronologica l order or numerical order pardon me, the next bill is Chapter
19.40 Conditional permits. Conditional permits currently go to the Council for approval with a
recommendation from the planning commission starting out with a recommendation from the
department. We’re not proposing any changes to that. What we’re trying to do is streamline the
process wh ere if we have a time renew al the y’re u sually issued for a certain number of years that
time renewal could be issued by the department und er circumstances such as there’s been no
changes and I believe there’s criteria sp elled out in the bill.
I believe there’s also language that speaks to the no substantial changes again. The issu e w ith the
conditional permits is we have many with them. W e average about over the past five years there’s
been an average of 9.6 conditional permits a year and if all those get up to Council and approved
and granted not all of the m are approved and som e drop off but nonetheless th ere’s just a logistical
issue of sh ould Council be the only body th at can renew a perm it if there ’s no changes, the re’s no
problems, etc., so we’re trying to again delegate down in instances where there’s a comfort level
and with certain circu mstances. So that’s the overall philosophy and Joe do you wa nt to give it a
little more detail, a little more technical review?
On ly that in – for the granting of extensions it should be clear that the director needs to meet the
following criteria before he grants a time extension and that is one of the – and that’s on Exhibit 1
going through Line 41 through 46. And so those are the criteria tha t needs to be identified before
he can grant a time extension. And then again, you have your approval of changes that are not
substantial and not result in a significant impact. Again, that’s you know, somewhat subjective to
some people. I can tell you on Molokai their issues and concerns we re that public doesn’t have an
opportunity to co mment and the only time that they have an opportunity to make the commission
or the C oun cil aware is during the time extension process. So they may not file a complaint during
the course of a project so they may have an approval that has no changes, they’re operating and
we haven’t – they may not file a complaint but they problems and they’re the next door neighbor
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or live a couple door down. They come out, they’ll testify when they see that it’s up for a time
extension and that’s – so that was the issue, the comments coming from the planning, Molokai
Planning Comm ission. Also on M olokai, they, again it was what’s substantial, there were concerns
over that. One of the more m oderate com missioners on M olokai was con cerned be cause yo u have
that marginal threshold, the straw that breaks the camel’s back. What seems marginal to the
director or the administration may be the line in the sand or the straw that breaks the cam el’s back
to the com mission or to the public as a whole.
Mr. He dani: Question s from the commission? Commissioner Starr.
Mr. Starr: Yeah, I wonder whether the director would be willing to support language similar to what
we put in on the PD people. In most cases I’m happy not to have to deal with them, but then
there’s the one once in a while when I would like the option to.
Mr. Hunt: We can – in the spirit of compromise we cou ld support that. I would request or suggest
that that language be added to the changes and amendm ents. The time extension has explicit
conditions that are spelled out in the bill at this point. Hopefully there’s some comfort leve l with
those conditions. We wo uld only issue a tim e exten sion is if the permit hold er is still in compliance
with the original conditions, the approved use is not – well, substantially change or new uses added,
agencies have not identified new concerns in that case we would be arguing well it’s the same
permit that’s just g oing forwa rd again for time renew al.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I ha ve q uestion s about this. I un derstand Co mmissioner Starr’s am endm ent but it
doesn’t come to us as far as I’m reading it. It go es to the C ounty C ouncil and you don’t su bm it
spreadsheets to the County Council on a regular basis what you’re planning to do so I don’t know
how we write it so th at it co mes – m y rea ding of it is it doesn’t come to us under any circumstances.
Mr. Alueta: That is correct. You only review it as part of a – you see it as a time extension, you
make a recom mendation to the C ounty C ouncil.
Mr. Mardfin: Oh, it co mes to us for recom mendation to the C ounty C ouncil?
Mr. Alueta: Yes.
Mr. Mardfin: I withdraw my comm ents.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: You know, the extension I feel just the same way the commissioner on Molokai
apparently felt which is that you know, there’s someone operating something and all of a sudden
they’re having Red Bull parties till two in the morning, you know, There’s no criteria listed here that
wo uld necessarily change that but the neighbors may be really upset over what’s going on. So I
still would like that option which you know, I doubt would get used much but I do feel that option
should be on renewals where even if they’re still doing the same thing if it’s bothering a com munity
we ’re the outlet for it in te rms of creating a recom mendation for the C ouncil.
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Mr. Hedani: Okay, we have no motion on the floor at this point. Comm issioner Mardfin.
Mr. Mardfin: I’m not ready to make a motion ye t. I still have a question. Will somebody show me
in the ordinance here it refers to the commission at all?
Mr. Alueta: It does not.
Mr. Mardfin: It do es not.
Mr. Alueta: No, what we’re doing is this is taking a step from Co uncil approval. Everything is
approved by C oun cil. Oka y, the original permit is approved by C ouncil and you recom mend to
Co uncil and amendm ents are approved by C ouncil.
Mr. Mardfin: But under the existing ordinance –
Mr. Alueta: But what we ’re proposing is to b ring it all the way down to the Planning Director for time
exte nsions and to allow the director to approve nonsubstantial changes to a condition al perm it.
Mr. Mardfin: I understand that but in the bill unedited, unchanged, I don’t see where it comes to us
mayb e I’m missing it.
Mr. Alueta: On the one that I passed out this morning, page 2, line 14 which is the establishment
of the condition al perm it. “Upon findin gs by th e appropriate planning commission.”
Mr. Mardfin: Okay.
Mr. Alueta: “that reasons justifying the granting of a co nditiona l permit exist.”
Mr. Mardfin: Thank you.
Mr. He dani: Director H unt.
Mr. Hunt: The confusion is the bill that’s in your packet was condensed so that only those sections
that we’re proposing for changes are in that bill and to help you out Joe handed out a complete
copy of 19.40.
Mr. H eda ni: Additional questions? You re ady for a m otion C om missioner Starr.
Mr. Starr: Yeah, I never got a response from the director regarding whether he would help us and
support wo rding that would allow us to get a notice and possibly act on concerns on time extension
as we ll as changes to the perm it if we deem ed it problematica l.
Mr. Hunt: Certainly. I mean, just philosophically our job we often wear two hats and our first hat is
we make a recomm end ation to you folks. If you want to start go ing in a different direction we’re
always here to help you out.
Mr. Starr: Ye ah, I just see it as a safety valve.
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Mr. Hunt: I would suggest that we start with the substantial changes provision at the top that’s the
first one and we could add similar language that we added regarding 19.32 Planned De velopm ents
where the commission would be noticed and you would then have your choice whether to review
and make the final decision, final action I think was the term we used or waive that review. So that
wo uld be for changes to the condition al perm it.
Mr. Hedani: Commissioners what’s your pleasure?
Mr. Starr: Public testimony.
Mr. He dani: W e didn’t do th at? Are there any m em bers of the public that would like to offer
testimony on this item? Seeing none, public testimony is closed. Commissioners? Commissioner
Starr.
Mr. Starr: Yeah, move to recommend approval with the addition of language that would –
Mr. H eda ni: As prop osed by the director.
Mr. Starr: As proposed by the director for substantive changes and also time extensions.
Mr. Hedani: Is there a second?
Mr. Tagorda: Second.
Mr. Hedani: Moved by Commissioner Starr, seconded by Commissioner Tagorda to recommend
approval with amendments as recommended by the director. You got the changes?
Mr. Alueta: No, I’ll –
Mr. Hedani: This would includ e language Joe, like notice will be provided to the commission
regarding the director’s intent and the commission will have the ability to review or waive review.
Mr. Hunt: Yes, are we in discussion?
Mr. He dani: Yeah, we got a motion and a second, we're in discussio n.
Mr. Hunt: I was thinking that the time extension we could modify the language so that the director
might be able to approve some if the use is absolutely the same or the use has not been changed.
Right now it says not substantially changed.
Mr. Starr: How about if no - and complaints have been received?
Mr. Hunt: That's fine with us.
Mr. Starr: I don't ne ed to restate it, you got that?
Mr. Hedan i: Just tak e that as a friendly a me ndm ent to the lan gua ge. I'm sure Joe w ill work it ou t.
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Mr. Alueta: Yeah, I'm just trying to figure out you know for the condition amendments and
modification, that first section on the nonsubstantial I was just trying to think if we could put upon
- it would be simpler if we put, "upon concurrence of the planning commission, the planning director
may app rove change s to the conditional perm it if chang es are not substantial and do not result in
significant impact upon the result from the approved conditional permit." So if you put upon
concurrence of the planning commission then you still gotta Mr. Hedani: That would mean we would have to Mr. Starr: Then you have to come to us.
Mr. Mardfin: W e don't want to do that.
Mr. Alueta: Okay. So I'll put the other language in.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: Maybe this is a question for Corp. Counsel. Conditional permits are granted by the
council.
Mr. Giroux: Yes, per the code it's done by an ordinance.
Mr. Hiranaga: Is there a conflict that these powers are being granted if adopted to an adm inistrative
department?
Mr. Giroux: Well, that's going to be the policy decision. I mean, once it gets up to council, but again,
it's wh ether or not the ordinance allows you to delegate that and w hat you 're do ing is you're putting
it in the ordinance so council is going to have to decide if tha t's what they want to do with that
ordinance.
Mr. Hiranaga: But from a constitutional view point, Corp. Counsel has no concerns, separation of
powers?
Mr. Giroux: We can look at it further but at this point it's really, we're letting the department kind of
look at -- their mandate is to look at what can they possibly do to streamline? So we're trying not
to - I think we've yanked their chain a little bit too much. But you know, if that issue is something
that we ne ed to delve into further to see if - right now I believe that we're comfortable but if we have
to go in and dig through the, you know, deeper, at this point, we haven't come out strongly against
it. But I'm sure that issue w ill com e out at the council level.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Yeah, I want to loo k at something a little m ore basic w ith this. Why do these go to the
council and not to the commission? I mean, wouldn't it even streamline things more if it was just
planning commission. It's a planning issue, it seems like that's really our kuleana and not the
council. I know the ord inance says otherwise. I'm just saying w hy - what's the logic for, wh y don't
we just say it should go to the planning com mission and not the council?
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Mr. H eda ni: Jam es or director.
Mr. Hunt: The de partm ent philosophically wo uld supp ort that. I mean, it's in line with streamlining,
delegating down . Realistically w e're having difficultly with council delegating and they seem to be
very concerned about letting go of issues and p ermit review that's in their control. So I wou ld have
no problem forwarding that recommendation to the council but I'm no t sure - I guess that's why we
didn't pro pose it origin ally is we just d idn't feel it w as realistic.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Would the second be willing to withdraw his second in light of the idea of making a
motion that w ould just de legate it to the p lanning com mission instea d of the council which is wh ere
it really belongs?
Mr. Mardfin: I think that could be handled easier with just an amendment. Amendment of the
wording. If you w ant it, I'll withdraw , but I thin k it's cleaner to take - there's a motion on this, put an
am endm ent in tha t will jus t change it. It's probably only a two-wo rd amendm ent.
Mr. Starr: I need some help though, you know. I'm not really qualified to Mr. H eda ni: Additional discussion ? Com missioner Starr.
Mr. Starr: Yeah, I'd like to make a motion to that effect and I would like the staff and if necessa ry,
help from counsel to he lp draft this, the idea being that it be comes a function of the commission
inste ad of the C ounty C ouncil.
Mr. Hedani: Mr. Mardfin.
Mr. Mardfin: As I see it, I'm looking at the original handout we had from Joe. 1.20 to 22 says,
sum ma ry of change, provides for Planning Director approval of nonsubstantial cha nges. Rational,
nonsubstantial changes sh ould not require council app roval. So that's already pulled them out of
the Mr. Starr: I'm talking about the big wording which is in another section.
Mr. Hedani: Commissioner Starr, would you let Commissioner Mardfin Mr. Mardfin: 1.39 to 46 provides for time exte nsions if criteria are m et. That would put it out of the
hands of the council.
Mr. Alueta: You w ould need to amend if I m ay M r. Ch air and Co mmissioner Mardfin is if you look
at the original - the one I handed out which has the entire code.
Mr. Mardfin: Yeah.
Mr. Alueta: Where it says, general, the commission shall hear and review an a pplication for a
conditional permit and provide a recomm endation to the council. So you wo uld just strike out, it
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says the commission shall hear, review and approve an application or review period, an application
and just cross out, and provide a recommendation to the county council. And then we would need
to find o ut whether or not where in other statutes it talks about conditiona l perm its that state that
it needs to be adopted by an ordinance that as Mr. Giroux pointed out because that needs to be
taken out.
Mr. Girou x: I guess jus t a little historical note o n - this is an aberration of zo ning and zoning is
always done by o rdinance. When you do a conditional permit you're allowing a use in a zoning
district that is not permitted. And you're conditional permit is kind of - it helps the county avoid the
problem of people going into the Board o f Variances and asking for a use variance w hich are
heavily frowned upon by the law. It raises and it's raised issues on the floor of Council about spot
zoning. Within the conditional permit ordinance itself part of the commission's review is to give
council guidance that a conditional permit may not be appropriate in a situation where a change of
zoning would be the recommended action. So I guess all I'm trying to say is that I don't think
council would be very responsive to the idea of letting go of conditional zoning. I think from a legal
standpoint the lawyers have sometim es trouble with the idea of conditional zoning because it is an
aberration of zo ning. So I m ean, I don't know how much this is going to add to the conversation
but just so there's some background on why it's an ordinance and why it's with council instead of
at another level and I think the whole TVR issue has really blurred this line because TVRs if we had
gone forward in a different manner we probably could have gone forward as a permitting process
and not use the condition al zo ning or - you know, the conditional permit as a methodology of
permitting and so, I mean, either way it's going to b e rough ride on this one because it's - even
wh en we we re following the process, it w as a rough ride. Ju st to th row in m y two cents.
Mr. Hedani: Thank you. Commissioner Hiranaga.
Mr. Hiranaga: I agree that conditional permits are spot zoning and it should be adopted by
ordinance. One wa y to stre am line this pro cess is to rem ove the planning com mission's
involvem ent. Because we just make a recommendation and you're going to have public hearings
on it anywa y.
Mr. Giroux: I think by ordinance - by Ch arte r be cause w e look at it a s a land use ord inance that's
wh y it comes through the com mission. I think th at's w hy th e code is fa shioned the wa y it is.
Mr. Hira naga: Please note future C harter C om mission m ay n eed to make a change there.
Mr. Giroux: Like Wayne said, I'm just part of the problem.
Mr. H eda ni: Any further discu ssion , Comm issioner Starr?
Mr. Starr: Ye ah, I would like to give it a shot and it is redundant and the real problem with it is that
it is redundant. It goes to - it first goes to the director then it goes to this body which becomes
advisory and then it goes to the council for decision m aking. I'd like to in the spirit of trying to
streamline, I'd like to m ake an amendm ent to do as su ggested by th e director w hich wo uld be to
change the language and lines 13 and 14 on today's handout and any place else that would - needs
to be done for conformity to give the power to the planning commission.
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Mr. Hedani: Is there a second?
Mr. Mardfin: Second.
Mr. Hedani: Moved by Commissioner Starr, seconded by Commissioner Mardfin to?
Mr. Starr: Director can you repeat what you gave us before?
Mr. Hu nt: W ell there's tw o issues going on. One is the delegation of the renewals and time
extensions down to th e P lanning D epartm ent and there 's been some suggested language that we
include sim ilar to w hat we included in the 19.32 revision. Now there's a discussion about delegating
the actual approval, the initial approval from council down to the comm ission that would involve
several - a cursory review I went through it real quick, it would involve amendments to line 13 and
14 on page 1 and line 18, 22, 27 and 28 on page 2 of the full ordinance. I mean, another way to do
it would simply be to pass on your recommendations regarding the delegation of the time extension
and the renewa l, I mea n substantive changes and then also make a comm ent the commission also
wo uld recommend final approval be delegated from the council on down without making specific
language changes.
Mr. Alueta: Right, yeah.
Mr. Hedani: Okay, I'm confused.
Mr. Hu nt: Sorry about that.
Mr. Hedani: And if I'm confused, you're confused. Commissioner Mardfin.
Mr. Mardfin: I un derstand wh at the director is s aying. It is clear to me. What he's suggesting I
believe is that we defer for the time being the issu e about -- the big change about moving it from
the council to the commission, deal at the micro level deal with the particulars that we have on the
changes that were proposed by Joe namely on extensions and renewals and small changes and
then after we've adopted this, add a second amendment where we make a recommendation that
the council consider moving it from their level down to the com mission level.
Mr. Hedani: Okay, the maker of the motion was Comm issioner Starr, seconded by Commissioner
Mardfin to amend to add language regarding notice to the commission. That was the amendment
that I recalled that we ne ver vo ted on yet. If it's chang ed let me know. C om missioner Starr.
Mr. Starr: Yeah, this amendment is that basically that line - instead of line 13 and 14 reading shall
provide a recom me nda tion to the Coun ty Council, shall hear an d review an application for a
conditional permit and what do we do, we grant or deny that the conditional permit and any
additional language that needs to be changed for conformity to be so changed. That was the intent
of m y am endm ent.
Mr. He dani: Okay, the am endm ent is not an amendment to the amendment that was being
considered. It's on a different section right? So what we ne eded to do was dispose of the first
am endm ent first.
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Mr. Starr: Okay, lets disp ose of the first am endm ent, I'm sorry.
Mr. Hedani: The motion on the floor is to add language regarding noticing of the commission under
the substantive changes section and not on the time extension.
Mr. Mardfin: No, and on the time extensions.
Mr. Starr: I thought we h ad voted on it, I'm sorry.
Mr. Hedani: No. Director did you want to exclude time extensions since that's pretty cut and dried
or do you want to include notice on time extensions as well?
Mr. Hu nt: I've lost tra ck o f where the motion is, w hether it included both subs tantive changes and
time extensions.
Mr. Hedani: I think the motion did include both.
Mr. Hunt: I would prefer that we separate them and deal with extensions. I would like to try and get
a little bit more precise wo rdsmithing on that one but it's up to the body w hether you wa nt to do
them both or Mr. H eda ni: Comm issioner Starr.
Mr. Starr: I thought we'd do them both but I was willing to make part of my amendment that the time
exten sions need to - okay, lets do the first on e. Lets do the -Mr. Hedan i: The mo tion would be restated to include the provision regarding notice to the
comm ission first relative to substantive changes.
Mr. Starr: Ye s.
Mr. Alueta: To section 19.40.080, Conditions, Amendments and Modifications, and we'll add similar
language as 19.32, as you did in 19.32.
Mr. He dani: Right.
Mr. Alueta: That's the only section we're modifying right now.
Mr. Starr: Yeah.
Mr. Mardfin: And that will be paragraph A?
Mr. Starr: Rig ht.
Mr. Alueta: That is correct.
Mr. Hedani: Do we all understand what we're doing?
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Mr. Hiranaga: Repeat the motion.
Mr. He dani: Okay, the motion is to include language that would go along the lines of notice shall
be provided to the commission relative to the intent of the director to grant or approve changes to
the conditional permit, nonsubstantive changes in conditional permits and subject to the
commission's review or waiver of review like we did in the prior ordinance and that would be
amendment to Section 19.40.080, Section A. Commissioner Hiranaga.
Mr. Hiranaga: Does that include time extensions?
Mr. Starr: No.
Mr. Hedani: No. That would be covered separately. Any discussion? All those in favor signify by
saying aye . Op posed nay.
It was moved by Mr. Starr, seconded by Mr. Mardfin, then
VOTED:

To Include Language that Notice Shall be Provided to the Commission
Relative to the Intent of the Director to Grant or Approve
Nonsubstantive Chang es in Conditional Perm its and Subject to the
Commission's Review or Waive Review.
(As sentin g - J. Starr, W . Mard fin, K . Hira naga, B. U ’u, O . Tagorda ,
D. D om ingo, L. Sablas, W . Hedani)
(Excused - W. Shibuya)

Mr. H eda ni: Carried. Any further am end me nts? Comm issioner Starr.
Mr. Starr: Okay, an d this is regarding time extensions and under time extensions, director can you
help me?
Mr. Hunt: How about if we try and give the department some ability to grant a time extension and
so the criteria under 19.40.090 there's proposed language A, B and C. How about if we change
the item B to say, "the use approved by th e C ounty C ouncil has not been changed or new uses
added." Or "No uses added from the approved conditional permit." So essentially if it's the same
exa ct perm it and it's just a tim e exten sion that would be delegated to the department.
Mr. Starr: An d no com plaints h ave been received.
Mr. Hunt: And n o com plaints. Sorry.
Mr. Alueta: We can add under C, "agencies or neighbors do not identify any new concerns need
to be m itigated."
Mr. Mardfin: Under C.
Mr. Alueta: Make a D? Oh, okay, it's up to the commission. You want to add it as a D. Just make
a D then, no complaints have been received by the -
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Mr. Hedani: Director's recommendation I think as an amendment to Section B?
Mr. Hunt: Yes, and then Mr. Starr suggested adding another clause, another criteria saying no
complaints h ave been received regarding the condition al perm it.
Mr. Mardfin: I'll second that motion.
Mr. Hedani: Okay, why don't we take the change to B first and then we can cover D second. Any
discussion on the change recom mended that would restate 19.40.090 lines 43 through 45 to read,
"the use app roved by the C oun ty Council has not been chan ged or new uses added from the
approved conditiona l permit;" Discussion? All those in favor signify by saying aye. Op posed n ay.
Carried. Com missioner Starr.
Mr. Starr: Add a new Item D which is that, Joe.
Mr. Alueta: No com plaints have been received from the public.
Mr. Starr: Did n't you say d epartm ental?
Mr. Alueta: Well, tha t's in C , already identifies agencies .
Mr. Starr: Oh, okay.
Mr. Alueta: So no complaints h ave been received from the public.
Mr. H eda ni: Mo ved by C om missioner Starr.
Mr. Mardfin: Second.
Mr. Hedani: Seconded by Commissioner Mardfin to add a paragraph D as stated. Discussion?
Comm issioner Hiranaga.
Mr. Hiranaga: I guess I ha ve a concern with the language, "no com plaints re ceived." I wo uld be
mo re comfortable if notice is provided within the 500-foot radius because n eighbors m ay have
changed, owners may have changed. Some people don't realize that that entity is there due to a
conditional use perm it and you think they ha ve th e proper zoning. So I don't ne cessa rily want it to
come to us but I think the people in the neighborhood, the 500-foot radius should be notified that
an extension has been applied. And if then they have objections they can write letters to the
directo r.
Mr. He dani: Director.
Mr. Hunt: …(inaudible - changing of tape)… 500 feet and if no complaints have been received then
the director could approve it.
Mr. Alueta: So D would rea d, "no com plaints have be en re ceived from the gene ral public after a
notice of the surrounding 500-foot properties and after 30 days of sending out a notice to a 500-foot
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radius," something to that effect. So we just add, "no complaints have been received from the
gene ral public."
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: What's the statutory period once notice is sen t out, for say S MA s that you're
supposed to receive com ments.
Mr. Hunt: Is it 45?
Mr. Hira naga: Jus t be consisten t with wh atever that is.
Ms. Cua: I think the only one that has actual requirem ents is the new B& B law w here yo u have to
respond within 45 days, is it from notice - I'm not sure - we could use that same B&B because that
is the most recent - every other permit there's nothing that says you can only - it's only going to
count if you send a letter within so many da ys. E very oth er perm it you can get the letter here and
you're going to count it, but the B&B one they have only 45 days. So that's your choice.
Mr. H eda ni: Additional discussion ? Com missioner Starr.
Mr. S tarr: Yeah, I'm willing to accept that as part of the m otion if the second er Mr. Hedani: Is that acceptable to the second?
Mr. Mardfin: Yes.
Mr. He dani: Any furth er discu ssio n? My qu estion is do es this e xten d the review process o r is it the
opposite of what you're trying accomplish in terms of stream -- is this reverse streamlining?
Mr. Alueta: I think we took eight steps forw ard and six steps back. So you kind of gained two steps
som ewhere along the wa y be cause one, if this amendment approved amendments are going to the
council and the amendm ents or tim e extensions aren 't going to co uncil. Tim e exten sion s definitely
are n't going to the planning com mission. You are providing additional notice requirements to the
general public which is handled - which can be handled by the applicant and should be handled by
the applican t. So if they submit a time extension request and they show that they've notified
everybody within 500 feet and we don't receive any complaints and they're not changing anything
the director would just able to issue a time extension.
Mr. Hunt: How do we process time extensions now? Do we renotify neighbors?
Mr. Alueta: Yeah, it goe s through the wh ole public hearing process a gain.
Mr. Hu nt: So w e're not adding a step, we do that anyw ays .
Mr. Hedani: Additional discussion? Commissioner Mardfin.
Mr. Mardfin: Director, I have a question on lines 24 through 27 it says, "the planning director may
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consider unusual circumstances that prevented an applicant from filing a timely extension and may
waive the requirem ent that the e xtension had b een filed no later than 90 days p rior." What kinds
of things come up?
Mr. Hedani: I'm sorry, Comm issioner Mardfin, does that relate to what we're discussing right now
which is addition of Item D?
Mr. Mardfin: It m ight. It might. I m ean w e could handle it separately. If you want to deal with D first
then I'll ask the question again. I'm okay with tha t.
Mr. Hedani: I'm just concerned because we're jumping all over this ordinance, all over the place.
Mr. Mardfin: Okay, lets handle D first.
Mr. Hedani: Okay, the amendment on the floor is to add a section D, Com mission Starr which
reads?
Mr. Starr: Sure is a lot easier when the director or someone's writing it down and reading it for us.
Mr. Hunt: A rough attempt. Item D would be, "no complaints had been received from the public
after notice to ne ighbors within 500 feet of the conditional perm it had bee n mailed."
Mr. Hedani: Ann.
Mr. Alueta: Well, we just wanted to point out Mr. Hedani: Joe.
Mr. Alueta: I know, too many cooks in the room as far as I'm concerned, but you have time
extensions if you under - for exten sion s right now no public hearing is req uired. If you look under
19.40.090 you follow the same rules except for no public hearing needs to be held. So there's no
notice currently.
Mr. Hedani: So we're adding a notice provision?
Mr. Alueta: Correct, but you don't go to council. So again, eight steps forward, six steps back.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: Are conditional permits transferable?
Mr. Alueta: On ly by the commission - I m ean by council.
Mr. Hedani: Any further discussion? The motion on the floor is to add a paragraph D under
19.40.090 wh ich a s per the director read relative to notice to the commission – I’m sorry, notice to
the public within 500 feet. Is there any further discussion? Ready for the question? Everybody
know wh at the question is? D irector yo u w ant to read it one more time .
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Mr. Hunt: We would add another criteria this is under the scenario the director could approve a time
extension of a conditiona l permit if no complaints had been received from the public after notice to
neighbors within 500 feet of the conditional permit had been issued or mailed.
Mr. Hedani: All those in favor – Comm issioner U’u.
Mr. U’u: So if com plaints h ave been filed n ow wh at?
Mr. Hu nt: I was inten ding to try an d craft som e additional provision where it would go to the
planning commission rather than all the w ay u p to the council.
Mr. Hedani: Any further discussion? Commissioner Tagorda.
Mr. Tagorda: In relation to the complaint, how many complaints would you entertain before it goes
to the planning commission?
Mr. Hunt: The way it’s worded is if we get one, the director can’t ap prove th e perm it or the renewa l.
Mr. He dani: Com missioner Mardfin.
Mr. Mardfin: I’m going to vo te for this b ut I’d like to add this doesn’t ne cessa rily have to lengthen
the process. If they put in their application for an extension and right a way they put in the notice
you know, two things can be done at the same time. We can chew gum and walk at the same time
so it won’t ne cessa rily lengthen the process.
Mr. Hedani: Additional discussion? Ann, speak now or forever hold your piece.
Ms. Cua: That is correct. It’s just a step that doesn’t exist now.
Mr. He dani: Any fu rther discussio n? All those in favo r signify by saying aye . Op posed nay.
All those in favo r please signify by raising you r hand. Five . Op posed sam e sign. Three.
It was moved by Mr. Starr, seconded by Mr. Mardfin, then
VOTED:

To Add a Paragraph D that the director could approve a time extension
of a conditional permit if no complaints had been received from the
public after notice to neighbors within 500 feet of the conditional
permit had been issued or mailed.
(As sentin g - J. Starr, W . Mard fin, K . Hira naga, B. U ’u, W . Hedani)
(Dissenting - O. Tagorda, D. Domingo, L. Sablas)
(Excused - W. Shibuya)

Mr. Hedani: Motion is carried, five to three. Comm issioner Mardfin.
Mr. Mardfin: I’d like to ask Mike a question. This is the same question I asked earlier. The
Department of Public Works said that under this chapter does not give Public W orks a chance to
review item s under our jurisdiction verb iage should be added. Is your answer the sam e to the
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earlier one that essentially you’re dealing with it?
Mr. Miyam oto: Yes, it will be the sam e. W e can work it out with the Planning Department any
conflict.
Mr. Mardfin: So we don’t have to change any language?
Mr. Miyamoto: No.
Mr. Mardfin: Thank you.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: Now I’d like to ask the director what unusual circumstance would prevent somebody
filing a timely extension?
Mr. Hu nt: The clau se you ’re referring to was suggested by that task force. I’m not sure exactly what
they were thinking of but from experience I can tell you we hear all sorts of excuses anything from
stuff that makes you roll your eyes to stuff tha t puts tears in your e yes. Som ebo dy’s m other has
cancer and they’re d ealing w ith tha t and they just didn’t have tim e.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Ye ah, I’d like to point out that a conditional use is basically a use that’s not allowed. So
you know, it’s not just a normal course of doing business for someone to have a conditional use,
but basically they’re doing something in a place where it’s outside of zoning, outside of the
community plan. They’re getting special kind of license to do this. So you know, it is unusual and
there should be a certain threshold regarding the community acceptance of it. Anyway with that
being said, I would like to offer another am endm ent.
Mr. Hedani: Go ahead.
Mr. Starr: And the amendm ent is that lines 14 be changed so that it states – 13 and 14 read, “the
commission shall hear and review and applica tion of a conditiona l permit and shall approve or deny
the – approve or deny the permit after a public hearing.” Is that the right way to say that Joe?
Mr. Alueta: I’m not sure where – are you going from –
Mr. Starr: I’m looking at this one.
Mr. Alueta: Okay.
Mr. Starr: In other words, I’m changing the whole entire process.
Mr. Alueta: Okay, and then on what page?
Mr. Starr: First page, 13 and 14, and what I want to do is I want to take it ou t of – take the w hole
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thing out of the kuleana of the council and put it into the planning commission and it may not fly but
I feel it’s the right thing to try to do.
Mr. Alueta: Okay. Just going to put down the commission shall hear and review an application for
a condition al perm it.
Mr. Starr: Yes.
Mr. H eda ni: Does that suffice, period. Director.
Mr. Hunt: Just for clarification, the section would be 19.40 subsection 020 would be amended.
Mr. Alueta: Right.
Mr. Starr: And you know, if anything else needs to be changed to be consistent with that, I’ll ask that
if it passes that the departm ent make those other changes.
Mr. Hedani: Is there a second?
Mr. Mardfin: I’ll second for purposes of discussion.
Mr. He dani: Okay, it’s been moved by com missioner Starr, seconded by C om missioner Mardfin to
am end – this is on the handout that we received today, 19 .40.020 to read, “the com mission shall
hear and review an application for a conditiona l permit.” Deleting the words, “and provide a
recommendation to the County Council.” Commissioner Hiranaga.
Mr. Hiranaga: I’m wondering if this portion of the proposed ordinance was properly noticed because
the official exhibit is Exhibit 1 which starts at 19.40.080 and we are covering something that was
not part of the public notice.
Mr. He dani: Corp. Counsel plea se chime in he re any tim e.
Mr. Giro ux: W ell, I wasn’t go ing to sto p yo u from disc ussing it.
Mr. Starr: The agenda doesn’t say that.
Mr. Giroux: The agenda just says 19.40 which is basically the whole conditional permit zoning.
What they’ve – what the department handed you is their proposed changes. I mean as far as the
sunshine law it’s covered. So as far as I’m concerned it’s covering the whole chapter. Additional
disc ussion ? Com missioner Hira naga.
Mr. H iranaga: S o you’re sa ying the words, “and other miscellaneou s revisions” would cover.
Mr. Hedani: It just says 19.40 conditiona l permits so it includes the whole chapter. Commissioner
Mardfin.
Mr. Giro ux: I th ink w hat Mem ber Hira naga is concerned about is because when we do our own
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rules and we publish them we actually publish the changes verbatim. So it’s a different, we looking
at a different process. We’re doing legislative action and comment and not rule making.
Mr. Alueta: Mr. Chair?
Mr. Hedani: Joe.
Mr. Alueta: If you look under 19.40.070, w e would have to do some languag e m odification there
because there’s reference to council there also because it talks approval of the conditional permit
applica tion shall thro ugh enactm ent of an ordinance by th e council.
Mr. Hedani: Okay, why don’t we take it that the motion wo uld include any chan ges to substantive
portions of the 19.040 if it’s approved. If this particular amendm ent passes.
Mr. Alueta: Correct and I’ll leave it to Co rporation C ounsel to m ake those changes.
Mr. Giroux: I think it’s good that we’re discussing this at this level though because wh at’s g oing to
happen wh en this g oes to Council Services is that they’re going to want a proposed bill based on
our recommendations so we are going to have to – something’s coming out of the commission
that’s going to go to council and ye ah, Joe is rig ht, I’m ultimately probably going to have to draft it.
So just as clear as possible have what you do want to be transm itted to C oun cil because there will
be a typ e of draft bill most likely presented and agendaed at the C ouncil level.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I seconded it for purposes of discussion but I am going to vote against this amendment
however and after this – the main motion has passe d or failed I will propose a new m ain motion to
recommend that the council consider having the commission do this instead of the council but I
think that should be a second – I want to give the Planning Department a clean bill to the take the
council and then a second m otion re comm ending that this more fundamental change take place
as a separate motion.
Mr. Hedani: Any further discussion? Commissioner Hiranaga.
Mr. Hiranaga: Yeah, I’ll be voting against the motion although we have a fine group of
com missioners here, the council is elected by the people and commissioners are appointed by the
mayor and if a mayor has two terms which is eight years there’s a possibility that that mayor may
have we ighted the commission in a certain slant which I don’t thin k is appropriate to have the power
to grant spot zoning. So council comes up for reelection every two years. They’re elected by the
people and I think spot zoning should remain with the council.
Mr. Hedani: Any further discussion? Commissioner U’u.
Mr. U’u: The consecutive terms of mayo r hasn’t bee n done in a while, just kidding, that was funny.
No, but I agree with Commissioner Hiranaga where the appointed – we being appointed by the
mayor will be unfair, I would rather give it to the people who was people have a chance to vote on.
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Mr. H eda ni: Comm issioner Starr.
Mr. Starr: W e’re looking to try to find w ays to streamline th is thing. It takes very often six months
for someone to get to the council. It’s a lot easier in terms of staff, in terms of everything to go
through this commission. It may not be perfect but I think it works pretty well and I really trust our
planners here and it ...(inaudible)... more than sometim es the analysts for the council. So I really
think this w ould be – if this we re passed this would be a real ma jor help to people who were looking
to go through the process.
Mr. Hedani: Any further discussion? O kay, my on ly comment on this item is tha t I’d like to give all
of the proposals that the department has for changes and streamlining as much possibility for
success as possible. My personal perspective is that if this is perceived by the council as the
commission usurping power from the council the director has already been accused of em pire
building by th e council with his exemptions that are approved by the director or recommendations
for approval by the director. So from a personal perspective I wo uld have a tendency of agreeing
with Comm issioner Mardfin that if you wa nt to pursue this, you know, pursue it sep arately fro m this
particular item so that it doesn’t bring down the whole ...(inaudible)... in the process. Any further
discussion? All those in favor of the amendment to amend lines 13 and 14 of 19.40.020 to delete
the words, “and provide a recommendation to the council.” Signify by raising your hand. Opposed
same sign.
It was moved by Mr. Starr, seconded by Mr. Mardfin, and
The Motion to Amend Lines 13 and 14 of 19.40.020 to delete the words, “and provide
a rec om mend ation to the Council,” w as L ost.
(Assenting - J. Starr)
(Dissenting - K. Hiranaga, B. U’u, O. Tagorda, W. Mardfin, D. Domingo, L. Sablas)
(Excused - W. Shibuya)
Mr. He dani: Motion is lost. Any further amendm ents? Okay the main motion on the floor is to make
a recommendation to the council for approval of the changes as amended. Any further discussion?
Any furth er amendm ents? All those in favo r signify by saying aye . Op posed nay.
It was moved by Mr. Starr, seconded by W. Mardfin, then
VOTED:

To Recom mend Approval o f the P ropose d Amend ments to Chap ter
19.40 Conditional Permits to the County Council, as Amended.
(As sentin g - J. Starr, W . Mard fin, K . Hira naga, B. U ’u, O . Tagorda ,
D. D om ingo, L. Sablas, W . Hedani)
(Excused - W. Shibuya)

Mr. Hedani: Carried. Thank you. Comm issioner Mardfin.
Mr. Mardfin: I move that the commission recommend to the council to change the processing of
conditional permits so it’s within the purview of the commission and does not need to go to the
council.
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Mr. Hedani: Is there a second?
Mr. Hiranaga: Mr. Chair, did we just not vote on the main motion?
Mr. Hedani: We voted on the main motion. The main motion was changes to the recommendations
as presented to us as am ended.
Mr. Hira naga: Right. So w hy a re w e returning to this ag enda item ? I thought we just voted on it.
Mr. Mardfin: It’s a new motion.
Mr. Hedani: It’s not on this particular item. It’s not on the recommendation that’s going to the
council. It’s a separate recom mendation that he’s recommending.
Mr. Alueta: Then it’s not a sp ecific am endm ent to the bill itself. It’s just a general in c oncept.
Mr. H eda ni: I guess w hat yo u’re asking is for the council to co nsider.
Mr. Mardfin: I’m asking for the council to consider delegating or changing and it would be may
places and it would need to be carefully looked at but consider having conditional permits come
under the purview of the commission rather than the council as a way of streamlining.
Mr. He dani: M ayb e this co uld be a recommendation to the departm ent to bring something back to
the commission for further conside ration.
Mr. Mardfin: I ca n live with that.
Mr. Hedani: I think we gotta walk before we run, yea h. It sounds like running. Comm issioner
Mardfin. I’m sorry, is there a second?
Mr. Starr: Second.
Mr. Hedani: Seconded by Comm issioner Starr. Commissioner Mardfin.
Mr. Mardfin: The only problem with doing it the other way is I think this ought to – it ought to go in
together with this and if you’re asking the department to come back with something I think the
council should get the micro changes at the same time they get a macro change presented to them,
macro suggestion presented to them.
Mr. He dani: Je ff.
Mr. Hu nt: The dep artment can supp ort that approach. W e appreciate that we have som e concrete
language changes that we can take to council and we have no problem saying at the same time,
if the commission does recommend this, at the same time in addition to these specific language
changes the planning commission made a recommendation that the council consider further
amendm ents to 19.40 that would make the approval in the court of the planning commission and
not the council. So it would be an additional comment or recommendation from the commission.
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Mr. Mardfin: Right.
Mr. Hedani: Any further discussion? You ready for the question?
Mr. Hiranaga: This is a motion.
Mr. Hedani: It’s a motion to make a recommendation to the County Council for consideration of
amending Ch apter 19.40.020 to have conditional permits considered by the commission. It would
accompany the changes that are submitted in the recommendation that we just approved. Any
further discu ssion ? Com missioner Starr.
Mr. Starr: Ye ah, just th at this wo uld, this certainly would be streamlined because our process right
now is that we see it first make a recommendation then it goes to the council for decision making
inste ad of having to do that it would just com e to the commission.
Mr. Hedani: Commissioner U’u.
Mr. U’u: Question maybe for the director or staff, upon we voting on the recommendation or giving
a recommendation to the council what is the length of time be fore we give a recommendation and
on average and it actually gets taken up in co uncil under normal circumstances. I know there’s no
normal but average.
Mr. Alueta: Probably six months because it’s probably going to take about three m onths to get the
minutes from this commission. Because I me an, you have Island Plan, you have like an incredible
amount of minutes and these meetings last hours and hours compared to some of the other
commissions that have smaller agendas.
Mr. U’u: So if we say ha lf less, you saying three m onths.
Mr. Alueta: Oh I thought you meant, this amendme nts. Yeah, like normally it w ould tak e six months
just for m e to p repare, three months to get all the minutes and to transmit it up, it would sit up at
council for at least good three to six months before it’s scheduled onto an agenda item on the
Planning Comm ittee and the same thing with conditional permits from the time it’s – a conditional
permit is approved or recommended for app roval by this com mission they c an sit, transm it up there
for som etim es yea rs. I’ve had condition al perm its sit there for ye ars.
Mr. Hedani: Commissioner U’u.
Mr. U’u: So you got – so what is the time line to get one conditional permit extension 90 days prior
before expiration? What’s the?
Mr. A lueta: T o subm it their?
Mr. U’u: For the most part it actu ally expire s prior to the council.
Mr. Alueta: That is correct.
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Mr. Hedani: Any further discussion? Commissioner Hiranaga.
Mr. Hiran aga : So cond itional pe rmits a re pursued, applied for because the underlaying zoning does
not permit the requested use.
Mr. Alueta: This is where I guess my personal or planner’s position on conditional permits and some
attorney’s conditional permit what you’re saying is how we’ve been using conditional permits is spot
zoning that is correct. Ho w as a planner I vie w condition al perm its or c ondition al uses is it is
supposed to be for uses that is not listed anywhere in Title 19 and you have not assessed the
impacts of it and so if so mebody comes up with a roller bla ding repair shop that was our class ic
exa mple and there is no roller blading because our euclidean zoning is inclusive. If it’s not included
in the zoning, it’s excluded. But if we had a district that said in the light industrial you can do roller
blading repair shop that’s where yo u go do it –
Mr. Hiranaga: Or a change in zoning.
Mr. Alueta: Or a change in zoning and the only time you get a co nditiona l permit is if roller blading
repa irs were not listed anywhere in the entire Title 19 and it was not added in any of the zoning
categories but it looks similar to some of the other uses, you wo uld get a co nditiona l permit to add
roller blading to a certain category. That’s how it’s supposed to be used but that’s not how it is used
and so right now w e’re using it as I’m in the agricultural district I want to run a mini hotel give me
a conditiona l permit. Technica lly you can get a co nditiona l permit to do a drug shop, brothel,
anything yo u w ant, you can apply for a conditiona l permit.
Mr. Hedani: I can.
Mr. U’u: Good examples.
Mr. Alueta: You can do anything you want. A conditional permit is – that’s how it’s been –
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: So I understand it you know , if the ordinance says roller blading is allowed in a
certain zoning but it does not address ice skating you might want to get a conditional permit for ice
ska ting in zo ning that allows roller bla ding.
Mr. Alueta: That is correct. That’s ho w it’s supposed to be used.
Mr. Hiranaga: So to m e this argument about stream lining I mean to me it needs to be reviewed
properly because yo u are trying to legalize a use that’s not permitted under the underlaying zoning
and if there is a perm itted z oning for that use they should go for a chang e in zo ning. This is a short
cut. Zoning changes take years. Conditional permits take months. So I don’t really see the need
to start stream lining it to a point where you’re excluding council. I rather exclude the commission,
but you can’t do that because of the Ch arter.
Mr. He dani: Any fu rther discussio n? Director Hu nt.
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Mr. Hunt: Just to give a few more thoughts. The way our zoning code words is w e list all these
specific uses. Most zoning codes just group them together and just say in your business district
you’re allowed commercial uses and you’re allowed professional offices. The Maui County Code
breaks them all out and when we were going through the business district remember they had like
wo men’s apparel and men’s haberdashery and it goes on and on. So the way our schem e works
and whether we like it or not this is what we have if you have a me n’s haberdash ery and you h ave
a wo men’s sh oe shop but you wa nt a wo man’s ha t shop that’s a similar use but it’s not specifically
listed so you wo uld get a conditional permit. What’s happened is frankly the conditional permit has
been abused and we’ve been through the conditional permit process we’ve been allowing uses that
aren’t similar to thos e that are allow ed, it’s more a safety ga p or it’s not listed at all and so therefore,
we we nt through the conditiona l permit to allow a use. And so if it was the – if we had kept to our
original intent, the conditional permit wouldn’t be such a problem, but it becoming spot zoning.
Mr. H eda ni: Additional discussion ? Com missioner Starr.
Mr. Starr: I want to state it differently conditional use permit means you’re allowed to do the thing
which is illegal to do under ordinance. You know , it’s like kind of a exclusion but in practicality you
know, in co mparing this com mission w ith the council, you know, I do think it’s something you should
take really seriously but the council at times acts with political will and it you know the level of kind
of scrutiny and advice it gets sometimes on these things in the Land Use Committee is less scrutiny
than in the commission because we have basically the current planners processing it who are
planning exp erts and I actually have more confidence in the process here. So I do think this is a
good direction to pursue.
Mr. Heda ni: Okay, we’ve beaten this one to death. Commissioner Mardfin, can you just restate the
motion please?
Mr. Mardfin: The motion was to recommend to the council that they delegate the approval of
conditiona l permits to th e com mission.
Mr. H eda ni: Consider.
Mr. M ardfin: C onsider.
Mr. Hedani: Any further discussion? Ready for the question? All those in favor signify by saying
aye. Opposed same sign. All those in favor, raise your hand. Two in favor. Opposed same sign,
one, two, three, four, five, six.
It was moved by Mr. Mardfin, seconded by Mr. Starr, and
The Motion to Recomm end to the Council that they Consider Delegating the Approval
of Condition al Pe rmits to the Com mission w as L ost.
(Assenting - W. M ardfin, J. Sta rr)
(Dis sentin g - K . Hira naga, B. U ’u, O . Tagorda , D. D om ingo, L. Sablas, W . Hedani)
(Excused - W. Shibuya)
Mr. Hedani: Motion is lost. Director next item.
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Mr. Alueta: Five minutes.
Mr. He dani: Break, five minutes.
A recess was called at 2:45 p.m., and the meeting was reconvened at 2:52 p.m.
Mr. H eda ni: Comm ission me eting is back in se ssion . We are still on Item Bl-3. D irector.
Ch apte r 19.45 Projec t Districts
Mr. Hunt: So this is the last o f the four stream lining bills. This o ne’s very sim ilar to 1 9.32. It’s
actually simpler. There are some m inor wo rdsmithing proposals bu t essentially the heart of the bill
wo uld be to allow the planning director to approve revisions to a Phase 2 if the revisions are not
substantial and do not result in significant impacts. Right a way we could suggest that you add
language like you did to 19.32 and we wo uld be content with tha t. I don’t believe there’s any other
issues of substance. Joe you want to take it from here?
Mr. Alueta: Thank you. As I said earlier Project Districts are kind of like their own little zoning
category, they c reate their ow n standa rds. So you see on , if you look on Exh ibit 1, line 24 where
you have like they’re adding – you have your permitted uses and your accessory uses we’re adding
special uses and then other developmental standards because a lot of times these project d istricts
not only are they their ow n zoning category and they have th eir own uses that are allow ed within
each district they want to have accessory uses but they never put in the provision for special uses
so they’re just doing that in this section as well as other development standards which could be
sometime they have adopted design guidelines for that and so they would adopt those as part of
their – as their standards to that project district.
There’s this whole unilateral agreement stuff that happens. There’s representations made and so
that’s why they put in accordance with the representations made to council and a lot of times. So
the unilateral agreements is really between the Mayor’s Office or the administration and the
applicant and the council doesn’t necessarily approve those agreements or the negotiations of how
those agreements to working around so that’s all that does there. And then, concurrent applications
it just makes it clear that you can file a concurrent application. This is on page on 2 of Exhibit 1,
line 9, so you don’t have to go through each step one at a time. It just allows for the consolidation
of that applica tions, we currently allow it here in the Planning De partment – Planning Comm ission
in fact we encourage it. And then again, just labeling, identifying what’s a Phase 1, what’s a Phase
2 and when does a Phase 3 come in or Phase 2 and a Phase 3 approval. And in Project D istricts
Phase 3 is already approved by the department already. That pretty much covers the changes.
Mr. H eda ni: Qu estion s? C om missioner Starr.
Mr. Starr: So to my understanding the only real changes this is making is revisions of the Phase 2
is that correct?
Mr. Alueta: That is correct.
Mr. Starr: An d the director is w illing to add language in that would give us the same ability to look
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at it if we so choose?
Mr. Hedani: Any further questions? Commissioner Mardfin.
Mr. Mardfin: I’m ready to do a m otion.
Mr. Starr: Public hearing.
Mr. Hedani: Any further questions for the department? Are there any members of the public that
wo uld like to offer testim ony on this item? If so, step to the m icroph one and state your n ame for
the record. Seeing none, public testimony is closed. Staff recommendation.
Mr. Alueta: Making the recommendation that we – that you approve it as presented and I guess I’ll
leave it at that and let you make yo ur amendm ents.
Mr. Hedani: Commissioners what’s your pleasure? Commissioner Mardfin.
Mr. Mardfin: I move that we recommend approval of this to the Council with the addition of the
prop osed langua ge that we discussed earlier.
Mr. Starr: Second.
Mr. Hedani: On notification to the commission.
Mr. Mardfin: On notification to the commission our ability to waive review or take action.
Mr. Heda ni: Discussion? Mo ved by C omm issioner Mardfin, seconded b y Commission er Starr.
Discussio n? All those in favo r signify by saying aye . Op posed nay.
It was moved by Mr. Mardfin, seconded by Mr. Starr, then
VOTED:

To Recommend Approval of the Proposed Amendm ents to Chapter
19.45 Project Districts to the County Council, as Amended.
(As sentin g - W . Mard fin, J. Starr, K. Hira naga, B. U ’u, O . Tagorda ,
D. D om ingo, L. Sablas, W . Hedani)
(Excused - W. Shibuya)

Mr. H eda ni: Carried. Th ank you. Director.
Mr. Hunt: The next item involves a communication item, C-1 on your agenda. Hawaiian Cement
requesting a 10-year time extension on the following permits for it’s Pohakea Q uarry and Base
Co urse operation at TM K 3-6-04:007 in M aalaea. The planner assig ned to this is Paul Fasi.

C.

COMMUNICATIONS
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HAWAIIAN CEMEN T requesting 10-year time extensions on the following
permits for its Pohakea Quarry and Base Course operation at TMK 3-6004 :007 , Maalaea, Islan d of Ma ui: (P. F asi)
a.
b.
c.

Co unty Special Use Permit to continue to operate a rock crushing and
bas e co urse productio n fac ility. (CUP 2006 /0001)
State Land Use Commission Special Use Permit to continue the
Pohakea Quarry and Base Course operation. (SP06-0400)
Conditional Permit to continue the concrete recycling and green waste
com posting operatio n. (CP-07/0002)

Mr. Paul Fasi: Hi, good afternoon. This next matter is arising from a request dated July 5, 2009 for
three, 10-year times exte nsion on three perm its tha t are running concurrently and all three permits
have since exp ired De cember 15, 2009.
The applica nt’s requesting 10-year tim e exten sion s for all three permits an d the departm ent to
make a long story short is going to recommend approval on all three permits. Th e com mission is
looking at today is one County Special Use Permit of which you will make a decision on and two
other permits that you will make recomm endations on the C ondition al Use Permit and the State
Land Use C om mission Special U se Permit.
So this is an excellent example of why we should be streamlining the whole process. The Co unty
Special Use Permit is required because the mining and resource extraction is a special use in the
Ag District and the State Special Use Permit is required because the area of land is greater than
15 acres so it will fall under the purview of the State Land U se Co mmission. So yo u’re going to
make a recommendation on the State Land U se Co mmission Perm it. Gotta go back to the State
Land Use Comm ission. You ’re going to make a recomme ndation on the Conditional Permit which
then has to go to Council. The reason for the C ondition al Perm it is for the concrete recycling and
rock crushing activity o n the property.
The re has been no change to the use of the property. T he applica nt is in complian ce. Their last
compliance report was Feb ruary 9, 2009. The department did accept it and so we have reviewed
and it made the recommendation to approve on all three permit applications. As of January 13,
2010 we have n ot received any communications on this m atter.
The applicant’s representative is here, Karlynn Fukuda from Munekiyo and Hiraga. There’s no
power point but if you have any questions either she or I will answer them.
Mr. Hedani: Questions from the commission? Commissioner Mardfin.
Mr. Mardfin: I have to two questions. One is how common is it for a 10-year time extension as say
opposed to a five-year time extension?
Mr. Fasi: It’s rare. I have yet to see it, but considering the use that this applicant is requesting for
I think it’s justified. T hey ha ve a substantial investment in terms of equipment. There’s not a lot
of other places wh ere they can do w hat they’re d oing on this island. They h ave been in full
compliance in the five years for this past renewal and so we have no concerns with the 10-year
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extension.
Mr. H eda ni: Direc tor.
Mr. Hunt: If I could add . It proba bly ha s been ra re in the past but you’re going to hear longer time
exte nsions recom mended by the department as we go forw ard in the future, again, just to
streamlining. If there’s instances where we believe the operation has not been a problem we don’t
want to just keep bogging up the system reviewing it and going through a rubber stamp and issuing
another permit. So even though it’s rare you’re going to see it more often in the future.
Mr. Hedani: Further discussion? Comm issioner Mardfin.
Mr. Mardfin: I’m not trying to cause a problem here but has it – the permits have expired have they
not?
Mr. Fasi: Yes they ha ve.
Mr. Mardfin: I assume they haven’t shut down their operations.
Mr. Fasi: Excuse me?
Mr. Mardfin: I presume they haven’t shut down their operation.
Mr. Fasi: The department doesn’t require them to. As long they’re making an effort to apply for the
renewals in a timely manner which they have done.
Mr. Mardfin: So they applied in a timely manner and it’s just taking time.
Mr. Fasi: Pardon me?
Mr. M ardfin: T hey app lied in a timely ma nne r –
Mr. Fasi: Yes they have.
Mr. Mardfin: And we ha ve been the ones, “we” collectively have been the ones that have taken
time.
Mr. Fasi: Yes.
Mr. Mardfin: Thank you.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Yeah, I’d like to ask the applicant whether the material from this site is being exported
from Maui and also other rock and what sand e xports by this com pan y from this other sites are over
the las t year.
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Ms. Karlynn Fukuda: Thank you Comm issioner Starr. Karlynn Fukuda of Munekiyo and Hiraga, Inc.
If I may jump ahead to the recommendations report, there is Condition No. 14 of the County Special
Use Permit which requires a base coarse m aterial from the quarry shall no t be exp orted off island.”
And this was done at the last – the application for the permit or the approval of the special use
permit. And to date, Hawaiian Cement has not exported any of the material, the quarry material
from this site.
With regards to sand mining, sand mining is not done at this quarry operation. I know that Hawaiian
Cement has perm its in with the department for approval of sa nd mining at other locations, but this
is no t sand mining at this location.
Mr. He dani: Com missioner Starr.
Mr. Starr: Ye ah, is Haw aiian Ce ment continuing to exp ort just sa nd from Maui?
Ms. Fukuda: That’s not a question I can answer and it’s not necessa rily I guess relative to this
application or to this re quest, but I have re ceived confirm ation from the Ha wa iian Cement
representative that they are not exporting sand from the island.
Mr. Starr: Okay, so Ha wa iian C em ent is no longer exp orting sand from Maui?
Ms. Fukuda: Yes, that is the confirmation that I received from the Hawaiian Cement representative.
Mr. Starr: Thank you.
Mr. Hedani: Any further discussion? Commissioner Mardfin.
Mr. Mardfin: Paul, Condition 3 has insu rance of a million dollars, is that sufficient? I m ean this is
a huge com pany isn’t it?
Ms. Fukuda: It’s – the standard condition I believe that the county ha s on all of their perm its. I
believe there’s been some discussion about whether or not that, you know, that amount should be
increased but the last I understood was that, you know, that was sufficient, but maybe, I don’t know
if the director or the department has any other understanding.
Mr. H eda ni: Direc tor.
Mr. Hu nt: I agree w ith Karlyn n it’s a standard procedure. We have n’t it in the pa st, it’s a stan dard
condition, we haven ’t in the past crafted it tow ards the scope of the project either enlarged it or
reduced it to the best of my knowledge.
Mr. Hedani: Any further questions? Mr. Tagorda.
Mr. Tagorda: Hawaiian Cement quarry operation, how ma ny yo u ha ve in the island? A nd w here are
they located?
Ms. Fukuda: I know on Maui as far as the rock crushing operation there are two that I am aw are of.
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The re is the Puunene facility that they h ave that are covered by separate perm its an d not this
permit and then there is this Pohakea quarry that they have out in the Waikapu area. I guess it’s
the Waika pu - Maalaea area.
Mr. Tagorda : Okay, the Waikapu area is that almost – operation is almost over, it’s going to end?
Ms. Fukuda: No, my understanding in speaking with the Hawaiian Cement representatives earlier
that the life of this q uarry that the permits that we are seeking for are at least 20 years. So they
have at least have 20 more years of quarrying that they can do at this site.
Mr. Tagorda: Do you know if there is a quarry operation on the west side?
Ms. Fukuda: In West Maui? Not for Ha wa iian C em ent.
Mr. Tagorda: Why is it that you think that this not being explored?
Ms. Fukuda: I’m n ot sure – where this W aika pu one I ca n tell location is, it’s very central. The
entrance to that quarry site is at the intersection of Kuihelani Highway and Honoapiilani Highway
so for a lot of the purchasers of the base coarse it’s a convenient location because you can either
go you know, South Maui, you can go West Maui, you can go Central Maui because of the location.
Mr. Tagorda : There’s a stream in that Maa laea quarry.
Ms. Fukuda: There is the Pohakea Stream which is not a perennial stream but it is identified as a
stream.
Mr. Tagorda: And I think there was 25 feet buffer zone to protect the stream.
Ms. Fukuda: Yes.
Mr. Tagorda: I’ve never been there, I don’t know what’s going on there, is that 25 feet buffer zone
enough to protect the stream?
Ms. Fukuda: Hawaiian Cement feels that it is. There is, you know also again a condition that was
placed on the permit at the last approval of the conditional – I’m sorry County S pecial U se Permit
that said, it is Condition No. 13 that says, “the applicant shall maintain the existing natural
landscape buffer along the southern bou nda ry of the project site for the life of the quarry to provide
a visual buffer,” and Hawaiian Cement has no intention of you know, quarrying near the stream
because it will trigger additional perm its that the y wo uld need in order to do that. So they are
staying away from the stream.
Mr. Tagorda: I don’t know, I really don’t know how they restore or revegetate the quarry after they
are done doing their operation. Do you have a ny p lan that we can look at it?
Ms. Fuk uda : The re is a requirement Condition No. 11 that upon cessation of the – so basically the
completion of the quarry operations that we will have to su bm it a closure plan to the Department
of Planning for review and approval. So there w ill be a plan that has to be subm itted a nd I sho uld
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clarify that Hawaiian Cement doesn’t own the land, it’s a lease that they have with Pohakulepo
Re cycling.
Mr. Hedani: Any further questions for the applicant? Are there any members of the public that
would like to offer testim ony on this item? Seeing none, public testim ony is close d. Staff
recommendation.
Mr. Fasi: I’d like to make one change to the recomm endation. Since this permit application request
has to go to the State Land Use Comm ission as well as the County Council they dates may change
so if I ma y I would just like to suggest rather than putting in a date that we could put in some
wording such to the effect it would be the date last decided upon by the – the latest date last
decided upon by the last hearing body b ut no m ore than 10 ye ars. So in other w ords, if the State
Land Use Comm ission brings it back down to five yea rs, then five years w ould be applicab le. If
they rec om mended 15, this bo dy w ould automatica lly have to bring it ba ck d ow n to 10.
Mr. He dani: W hich line a re yo u referring to Paul?
Mr. Fasi: Either the – not body, but Co unty Council or State Land Use Commission. They may
decide on other tim e frames but since this is the body that’s hearing this item first, I was wondering
if you be amenable to –
Mr. Hedani: So rather than specific dates you’re saying subject to whenever the last body h ears it?
Mr. Fasi: Correct, but not more than 10 years.
Mr. Hedani: Okay, that’s the recommendation.
Mr. Fasi: Yes.
Mr. Hedani: Commissioners? Jim.
Mr. Giroux: Paul, that’s going to m ake it really tough for Co rp. C ounsel to d raft a ordinance. I’m
having a hard time w ith it right n ow and I jus t had a coffee so I’m – already as it is because it’s
approval to co ntinue a use the ordinance already is difficult to draft. Ju st the logistics, timing. I
don’t want to add that as another level of drafting because then it’s going to get stuck in Corp.
Counsel for about four ye ars wh ile we try to figure out how to draft it. I really encourage you, maybe
you should get the Lan d Use Com mission to review this first, give us a date and then we can just
model our ordinance to that. I m ean, it pu ts – It just p uts us in a really tough spot.
Mr. Fasi: I un derstand that. We have no problem with that. I wo uld prefer to just pick a date and
we ’ll just go with that. Right now, we’ve got December 15, 2020, and if the director is fine with that
this p lanner is fine with it as w ell.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: C ould just use 10 ye ars starting from today. I m ean it tak es them 18 months to
process it. T hey’re still in busine ss a nd they go t eigh t and a half years left.
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Mr. Hedani: Okay, Comm issioners what’s your pleasure? Commissioner Mardfin.
Mr. Mardfin: When did this permit expire?
Mr. Fasi: It expired December 15th.
Mr. Mardfin: My preference is since there’s no motion on the floor and we’re not ready for a motion
but my preference would be to keep it the date yo u pu t in here 10 years from that time so that
there’s continuity in permitting and 10 years seems to be much longer than normal so eve n if it took
a year or so, they’re still four yea rs ahead of the gam e rather than 10. So that would give you a
continuity in permitting which strikes me as a smart thing to do.
Mr. Fasi: Well, in the recommendation all three permits have the same date so we wo uld gladly
accept that.
Mr. Mardfin: I would use that.
Mr. Fasi: Thank you.
Mr. Hedani: Commissioners are you ready for a motion?
Mr. Starr: Public hearing.
Mr. Hedani: We just closed it. Commissioner U’u.
Mr. U’u: Are we going to take each item separately or can a motion – Motion to approve as stated.
Mr. Hedani: Okay, the motion is to approve as stated and Paul you’re going to revise the dates
that’s listed to reflect the understanding?
Mr. Fasi: Okay, so the recommendation is we’ll work on the Conditional Permit first and the State
Land Use Com mission since those are both permits that you’re going to make recommendations
on and the expira tion date will be D ecem ber 15, 2020.
Mr. Heda ni: Okay, the motion is to approve the recommendation as stated for all three permits Paul.
Mr. Fasi: And that date would be D ecem ber 15, 2020.
Mr. Hedani: Is there a second?
Ms. Domingo: Second.
Mr. Hedani: Seconded by Comm issioner Domingo. Discussion? Commissioner Mardfin.
Mr. Mardfin: Shouldn’t it be 2019? You’re giving them a 11-year extension. From 2009 to 2019 or
are you anticipating it’s going to take a ye ar to get –
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Mr. Fasi: I was anticipating the time frame. So if it’s 2019, that’s fine.
Mr. Mardfin: I think 2019 – I move to amend to make it 2019 so that it fits with all the language
about a 10-year time extension because I don’t want to go having to change 10 years to 11 years.
Mr. Hedani: Okay, you want to take that as a friendly amendment?
Mr. Fasi: It’s acce pted and so the date will be D ecem ber 15, 2019.
Mr. U’u: Friendly am endm ent.
Mr. Fasi: Donna, is that okay with you? Any further discussion? Motion on the floor is to approve
all three permits to the year December 15, 2019. Further discussion? All those in favor signify by
saying aye . Op posed nay.
It was moved by Mr. U’u, seconded by Ms. Domingo,
VOTED:

To Approve the County Special Use Perm it and Recomm end Approval
of the State Land Use Com mission Special Us e Perm it and Conditional
Permit, as Recommended as Amended.
(Assenting - B. U’u, D. Domingo, K. Hiranaga, O. Tagorda, W. Mardfin,
L. Sab las, J. Starr)
(Excused - W. Shibuya)

Mr. H eda ni: Carried. Th ank you. Director.
Mr. Hunt: Your next item involves Item C-2 Communication item on your agenda, Mr. Gary Stice
of Hana Beachfront Associates appealing the Planning Director’s decision requiring a Special
Management Area Major Permit on the Special Management Assessment for the proposed
residential structures at Mauka Haneoo R oad, Koki Beach in Hana. Application No. 2008/0004.
Trisha Kapuaala is the planner assign ed to this.
The commission may select a mediator, a hearings officer or take action on the appeal or take
some other action. We do have legal co unsel here representing the Planning D epartm ent as we ll
as you r, I’ll rem ind you you have your ow n legal cou nsel. W ith tha t, I turn it over to T risha, you’re
going to start?
2.

MR. GARY STICE of HANA BEACH FRONT ASSOCIATES appealing the
Planning Director’s decision requiring a Special Management Area Major
Perm it on the Special Managem ent Area Assessment for proposed residential
structures at Mauka Haneoo Road, Koki Beach, Hana, Island of Maui. (APPL
2008/0004) (T. Kapuaala) (The Com mission was notified of the SMA Appeal as
an a gen da item on its February 24, 2009 a gen da.)

Ms. Trisha Kapuaala: Good afternoon C om missioners Trisha Kapuaala with the Zoning
Administration and Enforceme nt Division. W e ha ve before you an appeal of the Hana Beachfront
properties SMA determination. The planner that originally processed that case was Mr. Thorne

Maui Planning Commission
Minutes - January 26, 2010
Page 88

Approved: 3/9/10

Abbott now assigned to that case is Mr. Jim Buika of the Current Planning D ivision. We have the
appellants here and representing the Co unty is M ary Blaine Johnston.
Ms. Mary Blaine Johnston: Good afternoon, Deputy Corporation Counsel Mary Blaine Johnston
representing the Planning Director Jeff Hunt in this matter. This matter is before you as indicated
on you r agenda for m ediation , selection of a hearings officer, a determ ination w hether this
commission w ants to h ear this a ppeal direc tly or fu rther action.
I have had several discussions with Mr. Stice who is here today, he’s in the principal in the Hana
Beachfront Associates. I think if you, I think you’d like to maybe hear what his preference is. The
Co unty is pretty good with whatever you decide to do whether you decide to appoint a hearings
officer or hear it yourself but I think maybe if you could hear from him that might help during your
consideration of what yo u w ant to do.
Mr. Gary Stice: Okay, I’m Gary Stice as you know and this is m y wife Applonia who was born h ere
on Maui and my, I guess you could say my calabash niece Chevon Eason who is a long time
resident of Hana. We’re involved in a p artnership of this property and I believe you received or you
should have th e letter from the Planning Director which I feel is a very good discussion of the
background and history of this project which has been going on far to long for us. But the main
reason we feel that w e should appeal this decision is that w e are only proposing a three-bedroom
house and an ohana on a one and a half acre lot that was previously used for three family
residences and we are not developing the property for sale, we are simply trying to create our own
kuleana for us and our desce ndants. We have no inten tion of doing anyth ing else with the property
except for our own personal use . And I think it’s sort of an overkill to put us in the category with a
major SM A to have to jump through more hoops. We feel that the points mentioned in the denial
are really not – are very difficult to mitigate and feel we’ve mitigated most everything that is brought
up there. We’ve had our archaeological study. We’ve had 35 trenches on the site and nothing was
found but an ulu m aika that w as broken an d an old m idden which was very small. We’ve had our
Burial Co uncil agreement filed w ith the Bureau of Conveyances. W e ha ve our Flood H azard
Permit. We have our Shoreline Setback Permit and we feel – oh, and also our septic system has
been approved and we just feel that going with the major SMA is not going to really create any
better solution than what we already have done and considering the size of the project just the
three-bedroom house and an ohana unit we hope that the commission w ill conside r our appeal to
give us the major SM A exem ption. And as far as the procedure that you decide we ’re fine with
anything. I do notice that you can pretty much handle this any way you want and w e’d rather just
deal directly with the commission rather than getting involved in hearings and things like that is our
personal preference. Are there any questions or anything?
Mr. H eda ni: Qu estion s from the C om mission? Th ank you very m uch. Comm issioner Starr.
Mr. Starr: Ye ah, this is a question for counsel and I leave it to e ither Mimi or Mr. Giroux. It’s my
understanding that it probably would not be advisable for us to deal with the actual issue today at
this meeting but rather to decide on a process to handle it at a later date either by us or by another
individual advising us. Am I correct with that?
Ms. Johnston: In prepa ring for today I review ed w hat’s b een don e. There’s very little before you.
I think you eithe r got in the mail or Trisha gave it to you today, the notice the way it appears on the
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agenda is not the no tice req uired for a Chapter 91 proceeding. There has to be notice of yo ur rights
and so forth and that has not been actually given to Mr. Stice, so it probably be unwise to try to
proceed to do any decision making today. What I’d recommend, as I say, the county has no
opposition to the commission hearing this is to pick a hearing date, ...(inaudible)... the appropriate
notice can be given and then w e can all be prepared to co me in and discu ss th e m atter.
Mr. Starr: Okay, I have another question which is that if the commission decides to hear it, I know
that there is a lot o f concern in the Ha na community on this and on one hand, I wish there was an
option to delegate to the Hana Advisory Committee but I don’t think that they – that really that wo uld
be a proper thing to try to do, but would it be p ossible for this bo dy to decide to hear it but to
proceed that with a public hearing in Ha na before the Ha na Advisory to a llow people in the Hana
District to be able to say their piece before it comes back to us for that hearing.
Ms. Johnston: I don’t see any reason why you couldn’t. In fact Mr. Stice and I have discussed that
and he very much w ould like that to happen to have th ere be a chance. There’s a problem that if
– in having it delegated for any kind of decision making to the Hana Advisory Board in the event
that you deny the appeal and then it comes back for an SMA major then it gotta go to the Hana
Advisory Comm ittee who’s already sat on it there may be some kind of peculiar conflict there, but
I wo uld say, I do n’t se e w hy – James you see any re ason wh y the y can’t ha ve a public – sch edule
a public hearing in Hana before they have the hearing on?
Mr. Giro ux: P rocedurally, my on ly concern would be that the Hana Advisory Committee not be put
in the position – because I advise them too – not be put in the position of a decision or commenting
body. If you wa nt a public hearing wh ere the public – it’s noticed, the public can show up, the
applicant can I don’t kno w p resent what their project is and the public can testify, I don’t see too
much problem with that, but what I wouldn’t wa nt if for the Hana Advisory Committee to then either
vote on a position or even enter into discussion would you know, opinions would be stated for or
against the project itself be cause if slated for an S MA ma jor that sam e ag ency wo uld in a very
aw kward position having made statements for or against th e project earlier.
At this stage w hat I would direct the questioning from this body is that procedurally as your counsel
what I would be concerned and you can ask the parties is, how mu ch discovery they intend to do,
how many witnesses they intend to call, how long they perceive their case to take to present and
what the parties can do – I me an if you decide to take it as a commission, the parties ca n actually
per your rules stipulate to the procedures they want to follow because that would take care of an
additional hearing of trying to get a prehearing schedule and the such. So if the parties can
stipu late to their witness list, the type of discovery that they want to conduct in order to limit the
amount of discovery then you may be in the position to feel comfortable taking it as a commission
or delegating it to a h earings officer.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: And it is okay for us to do that before deciding on what body will hear it?
Mr. Giro ux: Y eah, that would be perm issible to a t leas t find out the scope of your case, not the
merits but the scope. You know, I mean, if they have a preliminary witness list or they can at least
give you a rough estimation about what they think their case would entail as far as time and
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documentation and such.
Mr. Hedani: Commissioner Starr. I’d like to ask both the applicant and Ms. Johnston the same
question. The same question the first regarding the witness list and those pe ople you would care
to depose, can you give us an idea of the extensiveness of that perhaps?
Ms. Jo hnston: You can go first.
Mr. Hedani: Mr. Stice, if you could just speak directly into the microphone since it’s being recorded.
Mr. Stice: O kay, sorry. No, we don’t have an exten sive list at all. I mean, a number of things are
already in our application. The view plain analysis and all of the permits that we have acquired up
to this p oint. So I don’t really know what else we would present other than what’s in the file now.
So I don’t thin k we’d have m uch of a list in that regard. It would be very brief.
Mr. Starr: And in terms of discovery?
Mr. Stice: I don’t – can’t think of – I’m n ot a law yer. Yeah, we would present of course the plans
and the view plain analysis and anything else that the council might desire or the community might
desire for us to show that we have but that’s about the extent of it. It’s not very complicated.
Mr. Starr: Can we ask Ms. Johnston?
Mr. Stice: It’s just a house, it’s not a major developm ent.
Mr. Starr: I think people do come in with a 20-page list so –
Mr. He dani: M ary do you have a ny com ments? Counsel.
Ms. Johnston: Mr. Stice has had helping him in this project an engineer named Tom Tanaka who
most of yo u are probably fam iliar with an d I im agine he wo uld be som ebody you might wa nt to have
come and testify on yo ur behalf. There are a number, as he said, there’s a number of studies that
have been done that the county can just simply stipulate into evidence without any kind of
foundational stuff, have no problem with that. Other than we have a planner assigned to the case,
Jim Buika is assigned to the case an d he would be m aking his presentation you know, on the pa rt
of the departme nt. Beyond that, I can’t and I don’t anticipate the county would be calling maybe
mo re than two or three w itnesse s at that. I think it’s pre tty straight forward. A lot of documentation
has been done.
Mr. Hedani: Does your office have any recommendation at this point?
Ms. Johnston: W ell, I’m all for g etting this – lets do it and get on with it you know so that there can
be finality. So I would – I feel perfectly com fortable with the commission hearing this m atter if the
commission’s willing to do so. I do think M em ber Starr’s suggestion that there be a public meeting
in Ha na ahead of this because it’s the one thing that both the rules and the statutes suggest that
public participation input is o ne of the things that needs to be considered and that’s the one area
that there hasn’t been any participation and you’re in opposition if you guys are hearing the appeal
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you’re sitting in your adjudicatory function rather than you know, you’re taking public testimony
although public testim ony will com e in, but it might be – at lea st ste p w ill have bee n m et and M r.
Stice can get feedback from the community and I think already he has some ideas in mind that he
shed with me about making some changes to the plan to maybe accommodate what he anticipates
as might be objection to.
Mr. Hedani: Commissioner Hiranaga.
Ms. Johnston: I’m sorry it’s a little vague, I think a s we get further along you know the hearing’s
coming we can be m ore specific.
Mr. Hiranaga: I guess I’m a little confused. Before us is a re quest to appeal the P lanning D irector’s
decision to require a Special Management Area Major Permit. So if we deny th e request to appeal
he must apply for a major SMA which comes before the Planning Commission.
Ms. Jo hnston: Correct.
Mr. Hiranaga: If we grant the appeal and we decide to hear the contested case hearing, he comes
before us with his documents and displays to convince us that he does not need a major SMA
permit. It almost seems like it’s the same process.
Ms. Johnston: It is but all that your hearings officer is going to do anyway is make recommendations
and you’re still gonna have to make the final decision either wa y wh ethe r you do it you know , off
the top or whether you get a recommendation and do it, the same information will come back.
Mr. Hira naga: Do we have to have a hearings office r if we grant the appeal?
Ms. Johnston: No, the hearings officer would be making a recommendation to you on whether or
not to grant the appeal or not grant the appeal.
Mr. Hiranaga: Based upon testimony –
Ms. Johnston: That the hearings office r, – so w e’ll take the w hole proceeding that would co me in
front of you and we’ll put it somewhere else and have it. He’ll come up with written
recommen dations, he’ll come back to the commission with those recommendations. You then
consider the recommendations and you still make the final decision. So you’re gonna have to – and
then if you deny the appeal then he comes back with an app lication for a m ajor perm it then you’re
going to hear it in that context. So no longer are you considering whether you should be exempt
or not you ’re conside ring his p erm it application and what conditions mayb e should be tied to that.
So it’s a conside ration of different factu al things but yes you would – either way, you are gonna
probably hear him twice.
Mr. Hedani: Does your office have a recommendation relative to mediation or a list of hearings
officers for the commission’s consideration?
Ms. Johnston: I haven’t thought about hearings officers. To me mediation I don’t thin k is
appropriate in this case it’s kind of blac k or wh ite. Yes, you get the exe mption, no, yo u don’t. I
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don’t Mr. Stice w ants to – there’s no wa y to g ive on that. I guess if you could have an exemption,
and maybe, Jim, you can’t have an exemption with conditions right? It’s exemption or not
exe mption, right?
Mr. Giroux: Yes, that’s – the exem ption s hou ld be based o n the offer w hat the pro posed a ctions are
going to be. It sh ouldn’t be a exe mption w ith a litany o f conditions.
Ms. Johnston: Right. So that’s the problem. Whereas you can attach them to the perm it, you can’t
attach them to the exemption, yeah.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: And we’re not supposed to discuss the merits of the director’s decision to require a
major SMA permit? Can we ask technical questions that might be in the special management area
rules at this time?
Mr. Giro ux: A t this tim e, yo u don’t want to get into the substantive issue of whether or not the
director did the right thing or not. At this hearing, what you want to do is figure out do you wa nt to
have the board take up the issue of whether or not the director made the right decision or do you
want this issue to go to the hearings officer, have them conduct a hearing, do the findin gs of fact,
conclusions of law and have a proposal given to you as a board to then review that decision and
then take action.
Mr. Hiranaga: I have a follow up question. My experience being on the plann ing comm ission, I’ve
sort of formulated an opinion being it right or wrong so , is that okay?
Mr. Giroux: Well, I wouldn’t state what your opinion is until you hear all of the facts and all the
evidence to be fair to both parties.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Is it – I believe I’d like to make a motion or if Commissioner Mardfin wants to make a
motion.
Mr. Mardfin: I’d like to ask a question.
Mr. Starr: Oh, okay.
Mr. He dani: The only question that I have in my mind is tha t you know , if this is being presented by
Corp. Co unsel at this point and our agenda item calls for consideration of a mediator or a hearings
office r or taking action on our ow n w hy h asn’t tha t been considered at this po int?
Ms. Johnston: No, I have conside red that. As I pointed out, taking action beyond either appointing
a hearings officer or making a determination when you do the hearing yourself, he hasn’t been
given the notice required by Chapter 91 for a contested case hearing. It has to be in writing. It has
to say this is a contested case you have a right to call witnesses and put on evidence. You ha ve
appeal rights and so forth. That needs to be done in writing. The way this case has come down,
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it came on the first a genda as jus t a co mmunication that he’d filed th e appeal. We were on the
agenda for August but were taken off because you had something else that you were considering
for that day on the agenda so it didn ’t com e up on that second date. So now it’s listed on this
agenda as just a communication and you know, I mean, if you – I don’t think you can proceed
forward and make a determination because a lack of that notice, the proper notice.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: Mimi, you asked Mr. Stice if he had a long list of witnesses and discovery. From the
point of view o f – but then we ’re talking about having a – at lea st co nsidering having a public
meeting in Hana of the Comm ission to sit and determine whether or not the director made a proper
decision. If it’s a public hearing there’s going to be a lot of p eople coming up. They’re not going to
be on any discovery list is th at correct?
Ms. Johnston: I would think not. No, I would think they would be in the form – I mean, if the
commission’s conducting the meeting and I don’t know – is that what was being suggested or that
there should be a public meeting set and held. I don’t kn ow wh ether the com missioners w ould
necessa rily even have to be at that meeting. My reading of the statute and the rules, there’s – for
this situation there’s just a requirement of public participa tion. It doesn’t specify it has to be in one
form or another. So if there’s just a meeting set, I suppose a transcript could be made and kept and
that could be presented to the commission in its consideration to get a feel for w hat the community
is thinking or it co uld be presented to a hearings officer.
Mr. Mardfin: But I guess w hat I’m asking is, if you’re expecting Mr. Stice to have a list of witnesses
and things that he wants discovery on there doesn’t seem to be a balancing out on the community
side because anybody – he’s not going to have a list of which people might want to be testifying
in Hana or wh at they’re going to do and I just w ant to m ake sure that that’s pro cedurally fair.
Ms. Johnston: W ell, I think if the re’s a adve rtisement, well, I guess, Ja mes, what do yo u think to
actually have a commission meeting scheduled for Hana? I’m not sure exactly how that should be
set up.
Mr. Giroux: You know the feeling with 205A trying to balance the policies and objectives of public
participation and the rights of a contested case applicant is it’s a really tricky balance because
you’re using two sections of HRS . You ’re using 91 which is the contested case an d then you’re
also using 92 as the public hearing to jus t allow the public to voice their concerns. H owever,
because you have a public hearing it doe sn’t make it part and parcel to the contested case because
the decision made by the body has to be based on all the evidence on the record not anything
outside the record. So if you have a public hearing you r decision has to be m ade on w hat’s
presented by the litigants at the contested case hearing. If somebody testifies at the public hearing
and that information wants to be used as part of the contested case either the person w ould have
to be you know sworn in, take an oath and be open to cross examination by b oth parties or both
parties have to stipulate that that person’s testimony comes in as part of the record. So it balances
– the procedure w ould balance the policies and objectives of 205A by a llowing some public
participation but also preserving the rights of the litigants to have all of their information presented
to the body under a controlled situation where any evidence coming in can be cross examined and
discussed by the body. So even though you’re having a public hearing I would not assume that
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everything happening at that public hearing would be part of the contested case.
Ms. Jo hnston: So yo ur recommendation wo uld be then – say th e com mission chooses to hear it,
the county and Mr. Stice stipulate that the public testimony and there is – there are a couple of
documents I gave you that came in earlier that I think some of you may have seen and then I
received this morning couple emails also making comments on this. It would be the county’s
position to stipulate testimony, written testimony, oral testimony as part of the contested case again
to get it all in one place for the commission to consider and I think that would be okay with you I
think.
Mr. Stice: Sure.
Ms. Johnston: Yeah.
Mr. Giroux: Yeah, that is a tricky issue because the rules of the contested case say that here say
is admissible but an applicant also has the right to you know, present witnesses and to have some
type of you know, cross examination. So I mean, if hearsay is going to be used I think that there
should be some type of stipulation as far as letting that in as part of the case.
Ms. Johnston: And also providing for the parties to be able to ask questions of the person coming
in because it wouldn’t be ju st like a m em ber of the public coming in before the hearing and saying
this is what I think, they would actually be involved in the details. So it would be a little bit different
you know, if some bod y from the public comes in and testifies you know, Corp. Counsel can’t get
up and ask that – cross exam ine that person. It’s kind of an unusual process. But I think th at if
there’s a same issue will happen if you guys appoint a hearings office r we ’re going to have th e still,
the same issue about public participation and that unless we, you know, we could probably have
it in this room and then that doesn’t usually get put on the agenda because it’s not really the
commission’s agenda. So I think the goal would be to get as much public participation as your rules
will allow you to get ...(inaudible)...
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: So on the agenda as noticed these are the things we can do as a commission select
a mediator, hearings officer or take action on the appeal or take some other action? Confirming
with you that that’s – th at’s n ot correct?
Mr. He dani: So 20 question s Jim . What can w e do at this p oint?
Mr. Giroux: Yeah, I would disagree with the last one, take action on the appeal. The appellant
hasn’t been given the proper notice to be prepared to present all of the inform ation that they w ould
need to meet the burden of production and persuasion which would be -- they would be allowed
to – all of the documents that he mentioned should be presented to you marked and made in
duplica te or made in copies to be presented to you for you to review. He hasn’t had that
opportunity so I don’t think that it’s accurate that you can take action on the appeal. What you can
take action on is choosing you r process.
Mr. Hiranaga: Whe ther to grant or deny the appeal is part of the process?
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Mr. Giro ux: N o, no that would be part of the substantive issue of whether or not the director was
right or abused his discretion or whether or not this is a actual developm ent. The litigants wo uld
have to lay that down as far as what is exactly they’re asking you to decide regarding the case.
What we’re askin g right now is we need to choose a process to get to that point.
Mr. H iranaga: W hich is con tested case he aring or?
Ms. Jo hnston: That’s it.
Mr. Giroux: Whatever you do it’s going to be a contested case. Who is the finder of fact is what
you’re trying to decide now. Is it going to be this bo dy or is it going to be a hired he aring officer?
Mr. H eda ni: Are we clear? Com missioner Starr.
Mr. S tarr: Are we read y for a m otion M r. Cha ir?
Mr. Hedani: If you understand what it is that they’re asking us to do proceed.
Mr. Starr: Okay.
Ms. Johnston: Before you do, could I make a comment. I hate to you interrupt you. Under the
catch all or o ther action it would seem to m e that yo u w ould be able to set a hearing on the appeal,
take the public testimony, the parties will stipulate that all that testimony will be made a part of the
contested case appeal hearing, you might have to do it in two sessions, one take testimony, we
take that and then we have the hearing in front of you guys and all of that by a greem ent of the
parties will become part of your record that you can consider. I mean, it m ight be a simp le way to
do it.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Y eah , I wou ld like to m ove that this bod y appoint itself as the he arings officer on the
contested case and that that hearing be preceded by a public meeting in Hana to allow the public
to give input in the area in proximity to the project and that an attempt be made to deal with this in
one session .
Un identified person: ...(inaudible)...
Mr. Starr: Do that one session plus the one in Hana. In other words, one session here.
Mr. Hedani: Is there a second?
Mr. Mardfin: Second.
Mr. Hedan i: It’s moved b y Co mm issioner Starr, second ed b y Co mm issioner Ma rdfin that the
commission take on the responsibility of hearing this particular case and that it include a hearing
in Hana.
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Mr. Starr: Public meeting in Hana.
Mr. Hedani: A public hearing in Hana.
Mr. Starr: A public meeting in Hana.
Mr. Hedani: A public hearing in Hana.
Mr. Starr: A public meeting in Hana.
Mr. Hedani: Is there a difference?
Mr. Starr: Ye s. I m ade the m otion.
Mr. Hedani: A public meeting in Hana followed by a hearing here.
Mr. Starr: Yes.
Mr. Hedani: In one session. Discussion? Commissioner U’u.
Mr. U’u: Clarity so, the commission is the body in Hana?
Mr. Starr: Um –
Mr. U’u: Or is the Hana A dvisory?
Mr. Starr: The Hana Advisory would facilitate that meeting.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I think that last statem ent is p roblema tic because they need – the H ana Advisory
Comm ittee needs to be clean of this preliminary hearing because– which will collect evidence and
will ma ke a recomm end ation – will collect information that would be p resented to this bo dy to
determine wh ether to uphold the director’s decision or to uphold the appeal. Should the appeal –
the director’s opinion that the SM A exem pt is p roper then the applica nt would have to file an SMA
ma jor. That SMA m ajor wo uld be assign ed by u s to the H ana Advisory Co mmittee a nd they would
have been tainted at that point because they would have determined the earlier information. They
need to be at arm s len gth with this p rocess.
Mr. Hedani: Corp.Counsel are you okay with motion?
Mr. Giro ux: A s lon g as the H ana Advisory Comm ission doe s not make statem ents abo ut a pre
decision I believe that the public being able to at leas t see w hat the project is and testify as to their
feelings about the project would not be sufficient to taint the Ha na Advisory Com mission. In their
review of the SMA m ajor hypothetically they would also still be a recom mending body to th is body.
So at the time of the SMA major whatever their recommendation is regarding the project, I do not
believe would taint the process because this body would ultimately have to make the decision on
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the S MA ma jor.
Mr. H eda ni: Any further discu ssion ? Com missioner Starr.
Mr. Starr: Yeah, I mean, I would be happy for us to go have a meeting Hana but I don’t think the
department and staff would really like to do that because it’s really difficult and really expensive to
set it up and also it would mean all of our commissioners would have to travel out there for just this
item of going to a meeting where there won’t be any real discussion just to hear the public. So my
feeling is it would be better for the H ana Advisory to hold that and to hear w hat the public has to
say. Mr. Giroux tends to advise that body, I’m sure there will not be any problem with them acting
with impropriety since he is very eloquent and then it would come to us for the decision making on
the subject at hand.
Mr. Giro ux: I th ink if it were to be agendaed for the Hana Advisory Commission that it’s clear that
it’s under a communication and that no action will be taken that would help.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: Well, if you put it under the Hana Ad visory Comm ittee wo uldn’t Planning staff have
to attend anyway? So wh y could the Planning staff go alone within the Hana Advisory Committee
because it’s a public meeting and just collect testimony. That way the Hana Advisory Committee
wo n’t expose themselves to possibly being tainted. So we’ll just send couple lucky peo ple out there
to take testimo ny.
Mr. Hedani: Any further discussion? Commissioner Mardfin.
Mr. Hiranaga: I’m asking for an opinion. Can staff go out there and hold a public meeting?
Mr. Hedani: Jim.
Mr. Giro ux: Y eah, again, the public participation isn’t – there’s nothing in your rules that mandates
this process. What we’re trying to do is balance the objectives and policies of 205A that says that
whatever we do we should try to include the public to some extent but we have to balance the right
of the litigants to have a full, fair and impartial tribunal and that’s difficult when you have people who
want to participate but they’re not under oath. So w hat we’re tryin g to do is give the people of Hana
a chance to vo ice th eir concerns about this project, learn about the project but we are also trying
to give the litigants an opportunity to have a full and fair hearing so that this body can make a
decision based on purely the merits and what is before this body that comes in through a contested
case hearing.
Mr. Hiranaga: Was that a yes or a no?
Mr. Giroux: Y ou can talk to th e departm ent of whether or not they w ant to co nduct that type of
hearing or yo u can use the process of having the Ha na Advisory Com mittee b e purely a venue for
this communication.
Mr. Hiranaga: But you ’re not opposing just sta ff going out on their own and conducting a public

Maui Planning Commission
Minutes - January 26, 2010
Page 98

Approved: 3/9/10

meeting?
Mr. Giro ux: I don’t think it would hurt this process. What I’m trying to do is preserve the contested
case. However the department decides to allow public participation I think that – I m ean , they’re
going to have to m ake that decision based on their resources and tim ing and such.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I un derstand Co mmissioner Starr’s consideration of the commission members not
having to go to Hana, howe ver, it seems to me that a field trip, later today we’re going to be
discussing going up to Kula Lodge so the commission is fa miliar with the situa tion at hand. It would
seem to m e that the com mission w ants to go to Hana to see this site itself and get a feel for what
is there as a method of info rmation gathering. I’m fam iliar with the general area, Comm issioner
Starr is familiar with the general area but the rest of you may or may not be and it seems to me that
seeing the situa tion is be tter than photographs or Google Maps or anything else a nd I would
recommend that the commission attend.
Mr. S tarr: Mr. Cha ir?
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Could I suggest since I was the maker of the original motion perhaps Commissioner
Mardfin if he feels strongly I would go along with that, why do esn’t he make an amendment saying
that the public m eeting and w e should call it a meeting not a hearing will be held by the Maui
Planning Co mmission in Ha na preceded by a drive by o f the site.
Mr. Hedani: Is that the consent of the second?
Mr. Mardfin: No, I was going to m ake the m otion.
Mr. Starr: Ye ah, the am endm ent.
Mr. Mardfin: I was going to make the amendment but before I did I wanted to –
Mr. Starr: I made the m ain motion.
Mr. Hedani: You’re restating the main motion, right?
Mr. Starr: No, I was just –
Mr. Mardfin: I’m going to be amending it.
Mr. Starr: He ’s go ing to be m aking an am endm ent.
Mr. Mardfin: But I wanted to as Mimi if there is a – if she perceives a procedural problem in this.
Ms. Johnston: I don’t. I just had a thought as you were talking –
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Mr. He dani: You need to use the microphone.
Ms. Johnston: Okay, I’m sorry. In the event that it’s not convenient for most of the com missioners
to make a trip to Hana whenever it’s scheduled propose where you could videotape this meeting
better than having notes or anything like that and then you guys, they could come back and you
could look at it as part of your other meeting. And I think if the parties stipulate that the
representations made at the meeting, the testimony that people give, if you do it by video, tape
recording or whatever that that can come into evidence as part of the proceeding that you’ll then
have the advantage of actually hearing what the people are saying as part of your deliberations.
Mr. He dani: Com missioner U’u.
Mr. U’u: Couple thin gs. Personally I wo uldn’t ob ject fo r going to Hana and I not going be jumping
for either but I don’t want to step on anybody’s foot going there especially the Hana Advisory Board.
And some advice that any time we take up something to this degree that we are dealing with right
now and I find it very complex at times for a simple-minded person like myself that you folks make
it clea r to us in the direction we’re going instea d of w e kind of nimbling through the process w here
it takes up a lot of time. That will be you and that will be you. I need more clarity instead of we
juggling this act. And an y time we go throug h this p rocedure it’s so time consuming be cause w e’re
juggling. I’m not an attorney so I look for you guys for advice and clarity in this direction. Now after
March I don’t care, I’m not here. But I need the clarity from you guys instead of we kind of fina gle
and we can ask th is – I know you guys try to make it clear but you gotta make it crystal clear to us
inste ad of we guessin g because I tired of the guessin g.
Mr. Hedani: The Chair heartily agrees with your p erspective especially since I won’t be h ere after
March 31 st eithe r.
Mr. U’u: And that’s on you guys not us.
Mr. Hedani: Any further discussion? Comm issioner Hiranaga. For the people that are going to be
here after March 31 st, I sug gest you chim e in now.
Mr. Hiranaga: Yeah, I guess I ha ve a concern. You know in the past Hana Advisory has had
quorum issu es and this request may h ave a quorum issu e. You know , I’m sure not all
com missioners are familiar with the west side, the south side, the north side, do they make trips to
all these areas before eve ry co mmission hearing or is it just because it’s Hana? I, for one, will
probably not be attending. So you may want to look at are you going to have a quorum because
it wo uld be a fina ncial waste to send eve ryone ove r there and you don’t have a quorum . So I’m
willing to say I will not plan to be there.
Mr. Hedani: Commissioner Mardfin.
Mr. Mardfin: I move to amend the motion to have the Maui Planning Co mmission go to Ha na a trip
to hold the hearing –
Mr. Starr: Meeting.
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Mr. Mardfin: Meeting, excu se me. To hold the meeting and a trip to the particular site tha t this
meeting – I’ll stop there.
Mr. H eda ni: Is there a second? Is there a second to the m otion? Comm issioner Starr.
Mr. Starr: There is a second and my understanding and Mr. Hedani: Are you seconding the motion?
Mr. Starr: I am seconding the am endm ent.
Mr. Heda ni: Okay.
Mr. Starr: And what I’m trying to understand because now this commission is prospectively going
to Hana does that mean that we can hold the hearing and decision making in Hana at the same
time we hear the public talking about it?
Ms. Johnston: It’s a good question and M r. U’u there’s very little that’s black and white in the law
so we’re dealing with a situation it’s kind of unusual. I don’t know if this has ever com e up before
and wh at going through our mind and Mr. Starr, if you guys go see it, the two of you that are not
going to be here after March and you r decision m aking is mostly going to be after March and then
we say, we can use w hateve r happened there as testim ony well, then you haven’t heard the
testimony so that will reduce the number of people that can actually act. So I think that could be
a problem in the future. I would suggest set a m eeting, whoever can go can go, video tape it, bring
the tape back, wh ateve r, whoever’s on the commission at the time can look at the tape, they do n’t
have to have bee n the re, they didn’t ha ve to be a com missioner at the tim e if you w ant to
inco rporate that as part of your consideration. I mean, there’s a practical way out of this kind of
unusual situation.
Mr. S tarr: Mr. Cha ir?
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: That brings up another issue which I’m sure Mr. Giroux is about to jump in because we
can’t hold an a d ho c meeting because if we’re more than two of us we’re breaking Sunshine Law
so either we need to have a notice official me eting w ith quorum or w e need to be, you know , only
one or two mem bers.
Mr. Johnston: O kay, well I don’t know if there’s – is there any way that we can have a non official
meeting and just have a public hearing that the –
Mr. Hedani: Stop, can we just speak one at a time? Jim.
Mr. Giroux: Once this is declared a contested case which it is once the applicant files, there’s been
no intervention, there’s no public party. Okay. So the rules change. The rules of Sunshine Law
change. You are now a tribuna l. You’re exe cuting your adjudicatory process and so as long as the
applicant and the appellant are given sufficient notice of the time, place, the statutory function of
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the meeting, the notice th at they have the ability to present their evidence, as long as that legal
requirement is met then this board can meet anywhere, any time, any how as long as the applican ts
are given notice of that hearing and it’s sufficient time to prepare their case and present their case
fairly. S o it’s not a sunshine iss ue.
Now once you start using the Hana Advisory Commission and you post it as a communication now
the Sunshine Law is an issue because you’re using the public process to have an ability for the
public to communicate their concerns. You do not have to use the Hana Advisory Committee.
Again, the applicant could go to Hana and just have a meeting and hear the concerns of the public.
Again, there’s no rule saying that there has to be a public meeting. Okay, so we have no rules on
that. But if you’re going to use a government process, an agency then you have to follow the
Sunshine Law but it doesn’t have to stop this board from executing its adjudicatory powers.
Because once you start collecting evide nce, deliberation, that is all part of that Chapter 91, not
Ch apter 92. O kay.
Mr. Hedani: Trisha.
Ms. Kapuaala: Hi Mr. Chair, thank you. I’d like to also I’d like to chime in and say that yes, it’s not
required that you remand this to the Hana Advisory Committee. This is not a public hearing
process, this is a closed to the public. When we take matters such as this to the Board of
Variances and Appeals they accommodate the public who would like to speak and it does not have
to weigh on your decision because like they said there’s a process, a due process that’s required
by Chapter 91 of the Hawaii Revised Statutes. If you do go to Hana, I guess I’d like some
clarification. If the Hana Advisory Committee holds this would they – like James said, would it just
be a ve nue and they, the public just gets to speak and then you get to hear what they say and then
have a hearing? If that’s the case what we do often times with the Board of Variances and Appeals
we have the hearing but before we start or maybe after you can have it open to the public and then
they can speak, close the public hearing, and make your decision. As staff, I would recommend
that we do take care of this matter swiftly and I think we can take care of it in a d ay b ut it would
have to be the only item on the agenda. Maybe we can go to Hana. You guys see the site, come
back have a public hearing, close the public hearing, hear the testimony and the exhibits and the
you know, have both sides do their cross examinations and then you can make your decision that
day. The Hana Advisory Committee does not have to be involved because I realize that there will
be conflict issues if you decide to yo u know, grant the applica nt’s appeal. And that would be staff’s
recomm endation. I’m sorry, I didn’t voice that sooner. This is a new process for everybody.
Mr. He dani: Okay, Trisha we ’ve spent close to an hour on this p articular agenda item . Personally
I’m nowhere clearer on the process or what is expected in this particular process as I was at the
beginning of the meeting. But we do have fo ur additiona l agenda item s on our agenda for today I’d
like to really hear staff recommendation and what you wo uld recom mend before w e actually make
a decision on this motion.
Ms. Kapuaala: W ell, we have em ails and letters from mem bers of the Ha na community that would
like to hold the meeting in Hana. I would recommend that – I would support the com mission’s
desire and Mr. Stice’s request that the Maui Planning Comm ission be the board, be the hearings
officer and hear it and not remand it to a hearings officer and we set a public hearing date in Hana
with enough time for the appellan t and appellees to submit their prehearing documents such as
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exh ibit lists, witness lists, exchange their pleadings and have a hearing in Hana with this being the
only agenda item .
Mr. Hedani: Thank you. Commissioner Mardfin.
Mr. Mardfin: I would suggest that this meeting in Hana be held after March 31 st. There are two
people that will be off and presumably we will have new people on so I would suggest a date in
April or May so that the new me mb ers could all get up to speed on this, all hear testimony, see the
site and if the hearing were held, the m eeting were held after that then everybody wo uld be in a
good position to understand all the issues.
Mr. Hedani: Commissioner U’u.
Mr. U’u: Or it g et taken up before then. The only reason I’m saying, it’s going to be do ne in a day.
Ms. Kapuaala: Yes.
Mr. U’u: Supposedly.
Ms. Kapuaala: I would agree.
Mr. U’u: So you don’t have to do it again if we do it now with the information we have and I actually
understood what you said earlier so good job. Kinda sorta.
Ms. Kapuaala: Thank you.
Mr. Hedani: Any further discussion? I’ve lost track of what the motion on the floor is right now
actually at this point. Commissioner Hiranaga.
Mr. Hiranaga: Yeah, I understand that you can do yo ur expe dition out to Ha na, do you r site visit and
hopefully have the presentation and make a decision on whether to grant the appeal or not in one
day. I think that’s feasible. And you can do it before March 31st, but you may want to poll the
commissioners to make sure you do have a quorum.
Ms. Kapuaala: Excuse me, Carolyn what hearing dates do we have for March?
Mr. Hedani: Commissioner U’u.
Mr. U’u: I would suggest that we swap out the last m eeting in M arch and go to Hana.
Ms. Kapuaala: Would that be March 23 rd ?
Mr. Hedani: Any further discussion? Are we ready for the question? The question on the floor is
for the commission to be the hearings officer essentially and that we hold the meeting in Hana and
that it be d one in one session ? W as that it?
Mr. Starr: Yeah.
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Mr. Hedani: That’s essentially it. Any further discussion? Commissioner Mardfin.
Mr. Mardfin: If it’s held in one session does that give eve rybody the appropriate ability to respond
to testimony?
Mr. Stice: We’ve subm itted everything to the Planning Department. I can’t think of anything else.
I really can’t think of anything sign ificant that you don’t alre ady ha ve in the Planning De partment.
Mr. Mardfin: You won’t need to respond to anything that the community says?
Mr. Stice: We’ll answer them. An d if they request something that involves a detailed study or
something of co urse, I co uldn’t do that but all the information we’re planning to present is already
in the Planning De partment.
Mr. Hedani: Any further discussion? Ready for the question? All those in favor of the motion sign ify
by ra ising you r hand. Op posed sam e sign.
It was moved by Mr. Starr, seconded by Mr. Mardfin, then
VOTED:

For the Commission to Hold the Meeting in Hana and Also Visit the
Site.
(As sentin g - J. Starr, W . Mard fin, B . U’u , O. T agord a, D. Do mingo,
L. Sablas)
(Dissenting - K. Hiranaga)
(Excused - W. Shibuya)

Mr. Hedani: One opposed. Motion is carried. Thank you.
Ms. Kapuaala: Thank you ve ry m uch. That was the amendm ent.
Mr. Mardfin: That was the amendm ent.
Mr. Giro ux: C hair, if we could just o ne procedural –
Mr. Hedani: I’m sorry, Commissio ner Mardfin, ind icate s that we just voted on the am endm ent.
Wasn’t it a restatement of the main motion?
Mr. Starr: It wa s an amendm ent.
Mr. Hedani: Vote on the main motion which was essentially the same thing.
Mr. Starr: That we hold the hearing.
Mr. Hedani: Now we vote on the main motion if that’s the case. All those in favor, signify by raising
your hand. Two, three, four, five, six. Opposed, same sign. One opposed.
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It was moved by Mr. Starr, seconded by Mr. Mardfin, then
VOTED:

For the Comm ission to Receive Public Testimony and Hear the Matter
in Hana and That it be Done in O ne Session and H ave a Site Visit
Before the Meeting.
(As sentin g - J. Starr, W . Mard fin, B . U’u , O. T agord a, D. Do mingo,
L. Sablas)
(Dissenting - K. Hiranaga)
(Excused - W. Shibuya)

Mr. Hiranaga: For the record.
Mr. Hedani: Chair abstains. Motion is carried.
Mr. Giroux: Chair, can we have some further discussion just for procedure proposes. If the Ch air
could be given the authority to review the stipulations as far as the timing of the witness list, the
documentation that’s produced and the exchange, the timing of the exchange of documents.
Ms. Kapuaala: I’m sorry James, what does that mean, the review the timing?
Mr. Giroux: What I’m looking for is that the government’s attorney to write up a stipulation so that
the applicant will understand what is necessary to have the hearing so you can both agree in writing
and have it signed w hat, w ho the witnesses are, wh at the docum ents are that are going to be used
at the hearing and timing as far as exchanging that informa tion an d ha ve it reviewed by the C hair.
So when we get to Hana there’s no procedural questions left you know, out there and that the Ch air
will be authorized to cla rify an ything and I’ll help the Ch air out as far as revie wing that.
Mr. Hedani: You better. Commissioner Mardfin.
Mr. Mardfin: James, shouldn’t it also be stipulated that any and all public testimony would become
part of the record?
Mr. Giro ux: W ell, I think that we’re going to have to lea ve th at up to the applicants because if
something comes up during public testim ony tha t is just absolutely you know, unm anageable, I
mean, preserving public testimony is great but when you’re trying to get down to facts I think that
you need to leave that up to the applicants to agree of whether or not they can agree that that
testimony is factually based. If it’s not, then the government and the applicant have to have what
they have a nd present it to the board because I mean, I’ve been in enough public testimony and
public hearings that I really, you know, without the luxury of cross examination and an o ath it’s very
difficult to take everything on it’s face. And I think o nce the contested case hearing goes, the re’s
going to be enough protection and enough information for both parties to present a fair and
impartial case to the board.
Mr. Heda ni: Okay, just so we can move along Chair entertains a motion as suggested by Corp.
Counsel. Comm issioner Starr.
Mr. Starr: Yeah, I make that motion regarding discovery, etc.
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Mr. Mardfin: Second.
Mr. He dani: Moved by Commissioner Starr, seconded by Commissioner Mardfin to follow the Corp.
Co unsel’s recom mendation regarding wh atever the hell he said.
Mr. Giro ux: M atters of stipu lation and w e’ll leave it at that.
Mr. Hedani: On matters of stipulation. Discussion? All those in favor signify by saying aye.
Op posed nay.
It was moved by Mr. Starr, seconded by Mr. Mardfin, then
VOTED:

That the C hair c ould be give n the au thority to review matters of
stipulation as far as the timing of the witness list, the documen tatio n
that’s pro duced and the exchange, the timing of the exchange of
documents.
(As sentin g - J. Starr, W . Mard fin, K . Hira naga, B. U ’u, O . Tagorda ,
D. Domingo, L. Sablas)
(Excused - W. Shibuya)

Mr. Hedani: Carried. Thank you.
Ms. Kapuaala: Thank you.
Ms. Jo hnston: Thank you very much.
Mr. Stice: Thank you
Mr. He dani: Do w e need a recess or can w e just press on? We’d like to finish this meeting by 5:00
p.m. Director.
3.

FRIENDS OF MOK UU LA , INC . requ estin g a fo ur-year time extension on the
period to initiate construction for the proposed construc tion of an 84 stall
parking and ancillary improvements at TMK: 4-6-007: 001, por. of 002, and 036,
Lahaina, Island of Maui. (SM1 2003/0008) (E. Wade)

Mr. Hedani: Director has called to my attention that Item C -3 was de ferred to the February 9 th
agenda.
Mr. Hunt: So your next item is Item D is approval of Action Minutes of Jan uary 12, 2010 meeting
and Regular Minutes of August 11, 2009 Meeting.
D.

APPROVAL OF ACTION MINUTES OF THE JANUARY 12, 2010 MEETING and
REGULAR MINUTES OF THE AUGUST 11, 2009 MEETING

Mr. Hedani: Okay those minutes will stand accepted as circulated unless there are corrections.
Seeing none, Director’s Re port.
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DIRECTOR’S REPORT
1.

Scheduling of the date, time, and place for the following public hearing in the
Makawao-Pukalani-Kula Community Plan region:
MR. FRED ROMANC HA K, O wner of th e K UL A L OD GE , requesting a Ph ase II
Project District Approval for the redevelopment of the existing Kula Lodge at
15200 Haleakala H ighw ay, TMK : 2-3-022: 0 87, K ula, Island of Maui. (PH2
2008/0001) (P. F asi) (Previously d iscussed at the January 12, 2010 meeting .)

Mr. Hunt: The first item is scheduling of the date, time and place for the following public hearing in
the Makaw ao-Pukalani-Kula Comm unity Plan Region. Mr. Fred Rom anchak, owner of Kula Lodge
requesting a Phase 2 Project District Approval for the redevelopment of the existing Kula Lodge at
15200 Haleakala Highway, TMK 2-3-022: 087 in Kula. The project file number is PH2 2008/0001.
This was previously discussed at the January 12, 2010 meeting. I believe there’s two options in
front of you in Pukalani Community Center on March 17 th. Dick Mayer has also suggested that on
March 17 th the Kula Com munity Center is a lso a vailable.
Mr. H eda ni: Comm issioners? Comm issioner Starr.
Mr. Starr: Mr. Chair, I move that the meeting be held at the Kula Comm unity Center on March 17.
Mr. Hedani: Is there a second? Is there a second?
Ms. Domingo: Second.
Mr. Hedani: Seconded by Comm issioner Domingo. Discussion? Commissioner Hiranaga.
Mr. Hiranaga: I kno w the staff had som e concerns, logistical concerns of Kula Comm unity Center
versus the Pukalani Com mu nity Center.
Mr. Hedani: Clayton.
Mr. Yoshida: Well reflecting on a n ea rlier iteration o f this project nine years ago, yo u know, there
was a lot of community turn out and we’re just worried about the capacity of the facility, parking
accommodations because there seems to be – that time n ine ye ars ago there was a lot of interest
from the community in this pa rticular project.
Mr. H eda ni: So you’re sug gesting the Pukalani Co mm unity C enter.
Mr. Yoshida: That’s why we have basica lly reserved the Ha nnibal Tavares Pukalani Community
Ce nter because it is a larger facility, has more parking.
Mr. Hedani: Commissioner Starr, you want to restate your motion?
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Mr. Starr: I wo uld prefer it at the Kula Com munity Center. That’s w hat I believe the Kula Com munity
Association has requested of us through Mr. M ayer. The parking has been expand ed there and
I really think it’s plenty larg e. You know , I do go to quite a few m eetings.
Mr. Hedani: Commissioner Hiranaga.
Mr. Hiranaga: Will staff be going early to reserve stalls for us for parking? Because if the parking
lot is full, I might have to go home.
Mr. Y oshida: I recall us doing that in the pa st eve n for som e of these larger me etings -Mr. Hedani: Any further discussion?
Mr. Yoshida: Like I think we had one on Kaanapali Ocean Resort in Lahaina Intermediate School
wh ere we exceeded the capacity according to the Fire Marshall of the cafeteria of 400 people.
Mr. Hedani: What’s the turnout at the last meeting?
Mr. Yoshida: Well, it was at the I think it was at the adjacent, the swimming pool meeting room and
it was pretty full. That particular facility. The Tavares meeting hall is much larger than that facility
wa s – but there seem to be quite a few p eople from the community elsew here w ho show ed up.
Mr. Hedani: Any further discussion? All those in favo r of the motion for March 17 th at the Kula
Co mmunity Center sign ify by raising you r hand. Wednesday. T wo in favor. Opposed same sign.
Ok ay, you guys gotta vote .
Mr. Mardfin: I wasn’t clear on the motion.
Mr. Hedani: The motion is to hold the meeting on March 17 th at the Kula Co mmunity Center.
Ms. Domingo: What time?
Mr. Mardfin: What time?
Mr. Starr: 6:00 p.m.
Mr. He dani: It’s an extra m eeting on a W ednesday, right?
Mr. Yoshida; Yes, I be lieve the discussion that we had at the January 12 th meeting was the
commission wanted it on a off regular meeting week which this is because comm ission has a
meeting on March 9 th, the commission has a meeting on March 23 rd . March 3rd did not work
because of another precinct caucus night or whatever it was so we moved it to March 17 th.
Mr. Hedani: Okay, let me take the vote again, all those in favor raise your hand. One, two, three,
four, five. O pposed same sign.
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It was m oved by Mr. Starr, seconded by Ms. Domingo, then
VOTED:

To Have the Meeting on March 17, 2010 at the Kula Comm unity Center
at 6:00 p.m.
(As sentin g - J. Starr, W . Mard fin, B . U’u , O. T agord a, L. Sablas,
D. Domingo)
(D. Domingo - Abstained)
(Dissenting - K. Hiranaga)
(Excused - W. Shibuya)

Mr. Hedani: Motion is carried.
Mr. Yoshida: And is that to start at 6:00 p.m.
Mr. He dani: That’s correct.
Mr. Hu nt: The next item involves notification of issuance of a Special Managem ent Area Emergency
Permit pursuant to the Special Management Area Rules of the Commission, Special Management
Area Emergency Permit by letter dated December 29, 2009 to Ms. Laura Valenzuela, General
Manager of Kahana Sunset AOAO to complete temporary emergency protective measures and
repairs to the Building “F” foundation and adjacent seawall at the Kahana Sunset, 4909 Lower
Honoapiilani Highway, TMK: 4-3-003: 015 in Lahaina. File number SM3 2009/0005 and Jim Buika
is the planner assigned to this.
2.

Notification of issuan ce o f a Special Management Area Emergency Permit by
pursuant to the Special Management Area Rules of the Maui Planning
Comm ission:
Special Managem ent Area Emergency Permit by letter dated December 29,
2009 to MS. LAURA VALENZU ELA, General Manager of the KAHANA SUNSET
AOAO to com plete tem porary emergency protective meas ures an d repairs to
the Building “F” foundation and adjacent seawall at the Kahana Sunset, 4909
Lower Honoapiilani Highway, TMK: 4-3-003: 015, Lahaina, Island of Maui.
(SM 3 20 09/0005 ) (RFC 2009 /0280) (J. B uika )

Mr. Jim Buika: Good afternoon Commissioners. This is just a required report to you as the
commission on an emergency perm it that was permitted over the holidays to the Kahana Sunset
AOAO and I can just report out very quickly you have a packet in front of you with the
circumstances. I also have w ith me Dr. Kiumars Siah who is a structural engineer who the
department worked very closely on the temp orary protective m easures at this point an d also La ura
Valenzuela here. So we can make it short or we can have a – we just have some poster boards
if you wa nt som e details on the project.
Mr. Hedani: Is there any action that you’re requesting of the commission?
Mr. Buika: Just to accept the emergency perm it. I me an, it was issued but I don’t believe th ere is
an action. It is just a communications report out item and w hat did h appen w as it was clear that the
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structural foundation of a m ajor building of the Kahana Sunset was threatened and we had to –
because of the December 3 rd I don’t know if you recall, beginning of December we had all the major
storms, the big Jaws waves etc., on both west side and the north side and seawall was
undermined, the lanai was undermined and the foundation was severely threatened. So even
though it’s a tempora ry protective m easure there had to be some structural strengthening to it and
that was well understood. We looked at three protective measures and decided on one and it’s
underway right now. So I can answer any technical questions you desire. But no action on your
part.
Mr. H eda ni: Qu estion s from the com mission? Com missioner Starr.
Mr. Starr: Ye ah, I’d like to see the poster boards and have a description of how this w ill affect public
access and the beach process over there.
Mr. Buika: O kay. W e can – I’ll hold these up in front of you and w e can – there is – th ere should
be no lateral beach access issues whatsoever. It’s just a protective measure that is replacing what
was already basically the lanai in front of the building which was fronted by a s eawa ll. So I have
Dr. Siah present this to you. And what was the other question Jonathan? You said the beach
access – oh, the beach processes.
Mr. Starr: Yeah.
Mr. Buika: It’s an existing seawall. We are going to do a second site visit on Thursday with the
Office of Conservation Coastal Lands to look at issues out there as far as – anyway what I was
going to sa y is w e do believe that it is nonconforming seaw all that’s been there since the ‘60's or
‘70's part of it there.
Mr. Hedani: Jim, lets go ahead with the presentation. If we could make it fairly brief since we have
another issue on our agenda that needs to be addresse d that affects everybody flushing their toilet
in Kahului.
Dr. K ium ars Siah: G ood afternoon, m y na me is K ium ars Siah as he m entioned.
Mr. Hedani: I’m sorry can you introduce yourself again please?
Dr. Kiumars Siah: Good afternoon Commissioners and Chairman, my name is Kium ars Siah, I’m
the consulting engineer for Kahana Sunset and the project manager for this. On December 3, 2009
there was a collapse of the lanai which is a covered –
Mr. Hedani: You have to use the microphone in order to speak because it’s being recorded.
Dr. Siah: A lanai walkway collapsed. The lanai – on one side of the lanai was a seawall and on the
other side an existing building. As you can see after the collapse almost five, six feet dirt had been
removed and eroded throughout here, through here and basically what we ended up, we had a big
hole with all the debris. The seawall was undermined, the water was seeping through and on the
other side of the foundation of the old building was exposed and the sand was coming down. So
we were quite astounded by the severity of the situation. I flew from Oahu. I’m stationed in Oahu.

Maui Planning Commission
Minutes - January 26, 2010
Page 110

Approved: 3/9/10

The next da y although I had seen the pictures, the actual site was more imp ressive so we had to
do something very fast especially considering the fact that a 50-year old storm surge had been
forecasted for the Monday. The collapse happened on Thursday. The surge was forecast for
Monday so the first thin g w e did, we obviously evacuated the building. We corded it off and we
prevented public access and the next thing to make sure that nothing will be further exacerbate the
situation where will worsen, provided a tem pora ry roof structure so that it can protect it and we can
pass through the surge that is what we did and after that – immediately after that we met with the
Department – the Maui MDP and then we considered three different options to address the
structural issues and also make sure that the concerns by Maui Department are met.
As far as you can see on these pictures, as you can see on the pictures this is the seawa ll.
Everything is on the mauka –
Mr. Hedani: You need to use the microphone because it’s being –
Dr. Siah: I’m sorry. Everything on the mauka of the seawall and none of the – no impact on the
ocean and wave and coastal processes, nothing. Basically what we have done we have tied the
back the seaw all so that it doesn’t fall actually on the m akai side and w e ha ve preven ted the
foundation of the building to be undermined and the collaps e of the building. That’s b asically it.
Mr. H eda ni: Qu estion s from the com mission? Com missioner Starr.
Mr. Starr: I don’t really have the problem with the emergency repairs but I do have a real co ncern
for wh at will be the perm anent situa tion and yo u know, I want to ask w hat yo ur strategy is here
because the ocean’s c om ing up, these storms are going to do m ore damage and I don’t want to see
the beach lost there permanently because we end up with a situation where we just have waves
breaking against the stone wa ll. So I want to know wh at yo ur strategy is to deal with the fact that
sea level is rising and this will becom e not only re curring but incre asing.
Dr. Siah: I did understand the concern. We are basically preventing an existing seawall to collapse
and more damage to the building and also more damage, more erosion of the shore. That’s all we
are doing on the mauka side .
Mr. Buika: I’ll comment on that Jonathan. In the emergency permit we have requested that they
come in with a permanent strategy within a 180 days and that’s within the rules. So we haven’t
gotten to that stage ye t. So they still have some time to put a – this was just a temporary solution
and we’ll look for permanent solution and we’ll consider your comments.
Mr. Starr: Okay, you’ll come back to us for an SMA?
Mr. Buika: Y es.
Mr. Starr: One comment is this is kind of God’s way saying there’s a problem there and it’s going
to get worse. So find a solution that’s no t going to harm the beach and the public’s access to it.
Mr. Buika: Yes. Thank you.
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Mr. Hedani: Any further comments, questions from the com mission? If not, thank you very much
Jim.
Mr. Buika: Okay, thank you.
Dr. Siah: Thank you.
Mr. He dani: Director.
Mr. Hunt: The next item involves discussion on the SMA exemption No. SM5 2009/0360 issued for
the Department of Environment Management’s replacement of inje ction we ll no. 1 and no. 2 at the
Kahului Wastew ater Treatm ent Plant. The planner assigned to this is Jim Buika. The planning
commission requested that this item be placed on the January 26 , 2010 agenda.
3.

Discussion on the SMA exemption no. SM5 2009/0360 issued for the
Department of Env iro nm ental Managem ent’s replacement of In jection Well
Nos. 1 and 2 at the Kahului Wastewater Treatment Plant. (J. Buika)

The following testimony was received at the beginning of the meeting:
Ms. Cheryl Okuma: Good morning Chair Hedani, Commissioners, Cheryl Okuma, the Director of
the Department of Enviro nm ental M anagem ent. With respect to the agenda item regarding the
Kahului facility I’d like to request that the commissioners consider a few points which I would like
to jus t brush upon briefly.
Mr. Hiranaga: Who are you?
Ms. Okuma: Cheryl Okuma, Director of the Department of Environmental Management. First of all,
what we are talking about is the replacement of two injection wells with no increase of capacity.
This is a one for one we ll replacement of two existing wells. The reason for the well replacement
is to insure legal compliance with Department of He alth permits and the law. For operational
purposes the State De partment of Health allows the county the flexibility to use these eight wells
in part or in total. In other words, this is a total system comprised of eight wells including these two
replacement wells and by law there must be capacity to handle the flows as set forth in the permit.
If there is no injection we ll capacity we are in violation.
For the most part at any p articular time in the yea r six w ells are normally used. That’s because two
are usually underg oing som e sort of mainten ance work and e xcept during the winter months we
have rainy peak wet weather flow and in order to handle those wet weather flows operationally we
wo uld need eight wells in order to provide the needed capacity to handle these flows. So when we
talk about injection wells and these replacement wells it’s a total system. It’s a total system of eight
we lls and capacity is a legal requirem ent.
Failure to replace the w ells mean s that there is no legal m ethod of discha rging our w astewater.
Injection we ll failure could result in leakage, block age in these we lls and that would mean sewage
discharge into the ocean. This failure would subject the county to enforcement action by
Department of Health as well as fines.
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Today we are expressing our concerns regarding the integrity of these two wells at issue and the
importance of these two wells as being part of a total system , a total eight-well system. W e are
concerned about the risk of failure if we do not replace them and doing nothing is not an option
because there is no alternative if these wells should fail. Therefore it’s imperative that we
..(inaudible)... this one to one well replacement as soon as possible.
I’d just like to note that there is of course a strong desire within the community and it is a goal of
the department as well to expand the ...(inaudible)... program but nothing we’re doing here or
nothing that’s h appening here today w ill prevent that from happening.
I’d just like to end by saying that follow ing up just behind m e is D ave Taylor, he is our Division Chief
for the Wastew ater Re clam ation D ivision. He is a licensed engineer who has been working in the
Co unty of Maui’s Wastewater Division since 1992 and he’ll be following up with testimony behind
me. Thank you.
Mr. Hedani: Thank you very much. Any questions from the commission? Commissioner Mardfin.
Mr. Mardfin: I just have a brief one. When we get to this item is there going to be somebody from
your department here?
Ms. Okuma: You mean as a contested case hearing or you mean this afternoon?
Mr. Mardfin: Yeah, I don’t know when we’re going to get to the item but when we get to the item.
Ms. Okuma: This afternoon, yes, someone will be here.
Mr. Mardfin: Thank you.
Mr. H eda ni: Thank you very m uch Cheryl. Mr. David Taylor.
Mr. David Taylor: Good m orning Commission, I’m Dave Taylor, I’m the County’s Wastewater
Division Chief. Just going to follow up a little on some things the director said. Our existing
wastewater system collects wastew ater from the island, from the community, trea ts it, trea ts it to
this level. This is water I took from the injection wells yesterday. This is the water that goes down
the injection wells. So this is what we’re talking about. A lot of people think that it’s raw sewage or
it’s really dirty, and I’m free to pass this around if you want to take a look at this. This is the water
that goes down the injection we lls just so we ’re all clear about what we’re talking about.
Whatever future improvements are made to the wastewater system whether that’s qu ality
imp rovem ents or reuse systems, etc., the system we have now where that water is collected goes
down injection we lls, that is the system that exists now. That is the only — please don’t open it, I
just wa nt – if you wa nt to open it and sm ell it that’s ab solutely fine. Jus t don’t drink it, please don’t
drink it. Frankly if you drank it I doubt anything would happen. Technically it’s probably cleaner
than what comes out of the tap, but just because of DOH rules we’re not supposed to drink it. But
if you took that water to the water lab and you didn’t tell them where it came from and they went
through their tests , they’d say th is m eets Federal Safe Drinking Water Standards. So I just want
to be clear about how clean that water is. So feel free to sm ell it. Whateve r future im provem ents
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happen this is the system now, this is the only system now.
The project in question involves replacing two of the eight injection wells. Two of the wells are
experiencing deg rada tion, they’re no t working very well. We want to make a simple switch. Take
two out of se rvice, put two into s ervice. This is the same thing we have going on division wide w ith
pumps and pipes and all kinds of equipm ent. Basically what our greatest effort is is replacing aging
infrastructure. This is just another piece of infrastructure that we need to replace to keep existing
capacity. The new injection wells proposed would have the same size, the same capacity, it w ill
be in the same location, they will serve the sam e purpose. It is m aintenance by d efinition.
Without adequate capacity of the injection w ells, people say just turn them off, that water will back
up, it will ba ck u p into the plant, overflow the walls, fill the back of the plant, run through the back
gate over the beach into the ocean. This is not a matter of not wanting injection we lls, that’s what’s
there, that’s th e only thing that’s the re, that’s w here the w ater goes.
This project will not increase capacity, it will not change any of the way the wastewater is treated.
It’s a simp le m aintenance replace ment. It will on ly insure that the existing system continues to
function. It really is – has nothing to do w ith whether or not future improvements will be m ade, it
only serves to make sure the system we have now will continue to function reliably until whatever
happens in the future happens. So that concludes m y testimony.
Mr. Hedani: Questions from the commission? Commissioner U’u.
Mr. U’u: Yeah, the testifier prior to you said the potential of fines, what is the potential of fines?
Mr. Taylor: The C lean W ater Act says, the Federal Clean Water Act basica lly says that if any
partially or untreated wastewater that is in our control is not dispo sed of down the injection we lls
which is what we’re permitted to do, if it comes out of a m anhole as untreated sew age, if it
overflows the wa ll of the plant and runs to the ocean and it runs to a water source that is a violation
of the Federal Clean Water Act. By our consent decree a nd th e ag reement we have with the
Federal Government, every time that happens we are fined $25,000 and those fine s go up if it’s
something that happened before and c ontinues to happe n. So the fines are pretty hefty.
Mr. Heda ni: Additional questions for the com mission? D ave, why did the d epa rtment seek an
exemption for this particular project?
Mr. Taylor: W e have many, man y, many projects of replacing pipe, pumps, concrete structures,
injection wells. We spend tens of millions of dollars a year on the replacement. To be consistent
with everything else we do this fits our criteria of a one for one replacement. We realize of course
that disp osal of efflue nt by injection we ll is controversial. It’s in the paper, we know that. That itse lf
wa sn’t a reason for us to not get an exemption. If went for a full SMA for this, it would basically be
saying that we’re going to go get an SMA for all of our replacements just everything. I mean, we
basica lly need you guys to have an extra meeting every month because we have so mu ch
replacement of everything w hich Is all one for one, same thing, same place , same purpose. W e
do so much replacement and so do all the oth er infrastructure grou ps, P ublic W orks, Water,
Highways, Airports. If we a ll, the large infrastructure grou ps start com ing for a full perm itting, every
time we do a replacement, I mean, can yo u im agine the effort onto the Planning D epartm ent, onto
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yourselves, onto the community, I think in the big picture we’re trying to keep maintenance,
maintenance and keep new things as new things.
Mr. H eda ni: Additional questions from the com mission? Com missioner Starr.
Mr. Starr: M r. Taylor is an interes ting arg um ent and I unde rstand that you k now , it’s muc h m ore
convenient for government not to have to go through the process and you know, the SMA process
is somewhat onerous but it does put what goes through it in the light of day and allows the public
and people who wa nt to comment on it to co mment. No w a ny p rivate entity, any individual who’s
doing a project in the shoreline management area would have to go, does not have th e ability to
get an exemption and does have to go through the process. Why do you think governm ent is
different and should be able to avoid having to go through the same type of process that any priva te
citizen or any corporation would have to do?
Mr. Taylor: I can’t speak to what the Planning Department’s rules are for who qualifies to get
exemptions and w ho doesn’t. I do n’t kn ow wh ether or not priva te entities can. Let me talk about
our project. This plant and the injections wells – when the injection wells were expanded in around
1990, got an SM A perm it. The last expa nsion or upgrade of the plant happened in about 2001, I
remember I was the project engineer on that, we came to the planning commission and got an SMA
permit. This plant, how it exists righ t now w as completely perm itted. A s far as light of day, this
project, the injection well replacement, we’ve gone to County Council twice in budget, once for
design, once for construction. It was published in the Mayor’s Proposed Budget. As everyone
know s, everybo dy re ads that, the paper cove rs it. Tho se m eeting s are on Akaku. They were on
individual line items that said countywide injection well system replacement something like that two
different years. Those meetings are carried live on Akaku, they’re rerun again and again. We had
to say exactly what the project was and we got questions from Co uncil and the C ounty C ouncil in
full light of day voted twice to support and fund these projects. So to say we didn’t ge t permits isn’t
really correct. Everything at that plant had been permitted even this upgrade, this maintenance
upgrade has gone through the light of day, been funded by Council and what we’re really saying
is maintenance, replacing something that’s failing with something new of the same size, type,
location, purpose, we’re saying that’s maintenance, that’s not a new project. So we’re certainly not
saying that government shouldn’t have to go through the process, we do, we always do. This is
maintenance. I think that’s really the key, this is maintenance.
Mr. He dani: Additiona l questions from the commission? Thank you ve ry m uch D ave .
Mr. Taylor: Thank you.
Ms. Irene Bow ie: M y na me is Ire ne Bowie, Executive Director with Maui Tomorrow F oundation. I
didn’t come here today prepared to testify because I was told that the exemption of the SMA for
Kahului injection we lls would be deferred and there w ouldn’t be any testimony taken. But in light
of Departm ent of Environm ental Manag em ent spea king I’d like to just briefly mention that I am part
of the group that is ap pealing this exemption and we do feel number one, that it’s disingenuous for
Dave Taylor to say that this was in full public light when as I stated here at the last meeting back
in December at our Comm unity Working Group for W astew ater I personally asked this question of
Dave Taylor. He told me that all eight wells at Kahului were operational. So to find out that two
weeks later an exemption was granted for two of these I don’t think really brings that public process
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into view . We could have disc ussed this.
I just would also like to m ention that in the file on this replacement there are two contradicto ry
statem ents one says that the two wells have been abandoned and are not now being used.
However, later in the statement it says that the stopping of these wells is anticipated to occu r in
March 2011. So we question that.
Also, if the new injection we lls would not inc rease the ove rall ca pacity of the plant then how w ill
helping build them meet the shortfall in capacity that Kahului claims it’s faced now? We question
that. I’d like to further say that Mr. Taylor passing around a bottle of water that seems to be clear
doesn’t really address th at it’s now known that the waters of Kahului Harbor and the bay are already
impaired and this m eans that applica ble wa ter quality standards are not attained for fecal bacteria
as we ll as for nutrients. Furthermore, it is known that the injected wastewaters at Wailuku Kahului
treatment plant are not subject to UV treatment to disinfect them from bacteria or pathogens. I’d like
to point out that although the 2000 EA found no significant impact it did not consider changes or
additions to the wastewater inject wells at the facility nor did the 2001 EA include an analysis of the
water qua lity of Kahului Harb or an d ba y. Therefore, it erred in relying in part on the final
environmental assessment review that was held in 2001 and finding no substantial environmental
imp act.
Our main point in this is also, as part of this SMA we have learned a lot about injection wells and
treatment since 2001 and we feel it’s now 2010 this is almost a decade later we need to take a
second look at this. We have Save Kahului Harbor as a co-filer in this appeal, they are canoe
pad dlers, there are people tha t use those w aters everyda y an d w e just want a discu ssio n on this
brought out in the open. Thank you.
Mr. Hedani: Thank you very m uch Irene. Questions from the commission? Irene, what is the
outcome that you’re looking for at this point as a member of DIRE?
Ms. Bowie: What we w ant is a full discussion with the public about this because part of what’s in
the report on this is also looking at the replacements that are considered for Lahaina and Kihei. So
if we’re really looking at the Ma yor’s goal of phasing out the injection wells we want an open
discussion about how many will need to be replaced, what we’re looking at, what options we have,
all of us in the community working group recognize that a 100% phase out is p robably not possib le
but we want a discussion of alternatives. We also want to look realistically at what chance we have
for Kahului to be a ble to re use som e of their wa ter, some kind of UV treatment such as Lahaina and
Kihei has. We have HC&S right now in a dire water situation and there’s water that could be
treated and reused for H C& S. It would also less en the imp act of what’s go ing in the injection we lls
at Kahului and out into the harbor.
Last yea r I wa s at this meeting when it was talked about the Central Maui Landfill and the leachate
in the lining that goes down to Kahului and it’s injected into the wells there. Again, it’s an area
where there’s a lot o f recreational users and I personally feel that this is a socioeconomic issue too
and it’s a social justice issue. People are looking at Lahaina, they’re looking at Kihei, who’s taking
care of Central Maui and looking out for the people in Central Maui and the kids that are at those
canoe clubs everyday and the kids that are going out there surfing. W e need the water tested and
we nee d an ope n look at this in a co nversation and really resent be deluded in our Community
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Working Group m eeting to sa y tha t eve rythin g is fine there.
Again, we have a group that’s meeting for ye ar. If w e can’t have a conversation about that there,
when can we? We would rather not be at this point where we’ve got an appeal on this, but we ask
if you’ll at the file on that we said that we would possibly take back the appeal if we could have an
open conve rsation about this.
Mr. He dani: Thank you .
Ms. Bowie: Thank you.
Mr. Hedani: Additional questions from the commission? Thank you very much.
This concludes the testimony received at the beginning of the meeting.
Mr. Hunt: The department has received an appeal based on the issuance of the exemption. I
wo uld suggest you confer with your legal staff about how much discussion you can have on this
given that there is an appeal. I will say that unless you’re counsel stops me that the appeal
included a section that said tha t they would be w illing to meet with the department, departments
and discuss the situation and perhaps withdraw the appeal if there’s satisfactory resolution and in
discussing with that with my legal counsel, the department’s legal counsel, he suggested that
discussions are always a good idea to avoid appeals and litigation, etc. So at this point, I ca n’t –
I’m not comfortable saying much m ore but I’ll turn it over to the C hair, an d ag ain, there is an appeal
on this.
Mr. He dani: Any questions or comments? Jim, you have anything that you want to add? Any
que stions from the com mission? Com missioner Starr.
Mr. Starr: Yeah, you know, I did have some issues but I don’t really want to give much comment
on the thing wh ile the re is an appeal being filed . Howe ver, I would like to ask that what the process
or what would be our options for dealing with that appeal would be. I’d like to ask that to Mr.
Giroux.
Mr. Hedani: Jim.
Mr. Giroux: I believe your rules are – because the appeal was filed so – you know, the timing was
such that I believe on your next agenda it will be noticed that an appeal was filed. Then it will be
put on you r agenda again sim ilar to w hat we saw w ith the appeal we just handled the iss ue of a
contested case you know how you’re going to deal with it. Are you going to deal with it with the
commission or get a hearings officer. That’s basically going to be the procedure from there. So
again, you know, the sam e cautions that w e talke d ab out w ith the previou s appea l is that you’re
going to be the final adjudicatory board so we want to preserve you know the appearance of
imp artiality.
Mr. Starr: In that case I have no fu rther question s or comments but it would be a wo nderful,
wonderful thing if somehow the director can find a way to work the people so it doesn’t become a
major draw o f time and energy for everyon e.
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Mr. Hedani: Is there any action that’s being requested of the commission at this time?
Mr. Giro ux: N o, this was put on purely for discussion issues per prior request from the commission
but without the know ledge that there w as an appeal filed so there’s no action.
Mr. He dani: So this is purely a com munication item for the com mission.
Mr. Giroux: Yeah.
Mr. Hedani: Okay, any further questions? If not, lets move on.
Mr. Buika: Thank you.
Mr. Hiranaga excused himself at 4:30 p.m.
4.

Planning Commission Projects/Issues

Mr. Hu nt: The next item involves planning commission projects a nd issu es. This is you r opportunity
to raise issue s and ge nera lly speaking we come back with them at a future m eeting after m ore
research.
Mr. Hedani: Any questions from the commission? Seeing none.
5.

Discussion of Future Maui Planning Com mission Agendas
a.

February 9, 2010 meeting agenda items

Mr. Hunt: Next item is the future planning commission agenda, February 9, 2010 meeting agenda.
The re should be a tentative agenda in your packet. You have a State District Land Use Bound ary
Am endm ent, Environ mental Asse ssm ent for the Hale Hui Kai Community Plan Amendment in Kihei,
two SM A tim e exten sion , the Lahaina Ca nnery Mall an d the Kahului Town Ce nter.
Mr. He dani: And we ’re going to add the Friends of M okuula to th at agenda as well.
Mr. Hunt: Duly noted.
Mr. He dani: Okay, an y qu estions on the EA/E IS R eport?
Mr. Starr: Mr. Chair on the last item.
Mr. H eda ni: Comm issioner Starr.
Mr. Starr: Y eah , we’re going to go to K ula and to Hana if there’s an opp ortunity to make som e extra
mileage and see anything that may be coming up. I just request the department see if we can tie
that in if it wo rks out.
Mr. Hunt: Tie in site visits or something that’s appropriate?
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Mr. Starr: Yeah, if there’s anything that’s pressing.
Mr. Hunt: Okay, we’ll keep that in mind.
6.

EA/EIS Repo rt

7.

SM A M inor Perm it Repo rt

8.

SM A Exem ptions Rep ort

Mr. Hedani: EA/EIS Report, SMA Minor, SMA E xemptions Report any questions or comm ents?
Comm issioner Starr.
Mr. Starr: Yeah I have one on the SMA M inor and this regarding the demolition of the former central
power plant. I’m sorry to see it go. I always thought it would be a great location for Maui’s House
of Blues. Anyone who’s been to Myrtle Beach would understand. But my un derstanding is this is
a possible cand idate for a super fund site that is quite a bit of environmental contamination on that
site and because of that, I’m curious about the SMA minor and whether in that consideration for the
SMA minor the, whether it was a Phase 1, a Phase 2 done, whether that’s leaching into the
shoreline w aters or what M r. Director.
Mr. Hunt: To be honest I can’t answer your questions. Mr. Yoshida do you have any information
we can help them out with?
Mr. Yoshida: I’m n ot – the specifics but probably could report before the next m eeting.
Mr. Starr: Okay.
Mr. Hedani: Any other questions on the EA/EIS R eport, SMA Minor or SM A Exem ptions? Okay,
if not those will stand accepted as circulated.
Mr. S tarr: Mr. Cha ir?
Mr. He dani: Com missioner Starr.
Mr. Starr: This is a follow up on a question that I had asked several weeks, month or so ago and
I never really got an answer to and I would like to kind of ask the department to pursue this when
we we re having – this w as in Olowalu. I had seen a bunch of excavation, two large backhoes on
the ocean side of the highway just before the first house when heading from the Pali and they w ere
digging a trench and I w ent by there , I was at the bea ch snorkeling a nd there w as a new culvert
placed under the highway and then a long, almost like a streambed ..(inaudible)... that runs
alongside the road and then cuts right through the beach. So a new trench, looks like a stream
mouth was cut across the beach right onto the coral reef and then there were – the boulders that
they had excavated were left either alongside this ditch or piled up in a big pile along with the kiawe
trees that the State had cut. I hadn’t seen that the State had gotten any kind of exemption or had
gotten any perm its and I was there an d there was a guy operating a small backhoe right at the site
and I was asked him – he was planting bamboo he had nothing to do with it but he said that the
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State guys came along and saw him there and asked him if he w ould please bury all the trees and
the boulders that they left for them. And it’s re ally an unholy mess and it’s a m osquito breeding site
and now when it rains the runoff that comes under the road through the new culvert is connected
up to the drainage system for the subdivision uphill and exactly what the State Highways was doing
creating a basically a new stream there and there’s standing wa ter and there’s fish in it and it’s just
really ugly. So I would like some more information about it and I ask the both the members and the
department to enjoy these photo essay that I took and to stop by there on their way through.
Mr. Hedani: Do you know what the mile marker location is at that?
Mr. Starr: No.
Mr. He dani: This w as wo rk done by the State Highwa ys D epartm ent?
Mr. Starr: Yeah, when you travel from the pali before Camp Pecusa you know there’s a house on
the left with a wall around it kind of a beige wall, it’s right kind of in front and before that house.
Mr. Hunt: W ith the red driveway.
Mr. Hedani: That’s where they launch all the kayaks for the kayak tours.
Mr. Starr: Ye ah, exa ctly. And the reef is cove red in m ud right off there I was snorkeling. The thing
is really already d oing dam age.
Mr. He dani: There w as a drainage culvert in that location prior to that.
Mr. Starr: It was a sm all one like this and next to that small one like that there’s now one like this.
You can kind of see the small one next to the big one if you look in the picture.
Mr. He dani: Okay, do you think it’s a violation of the SM A rules th at the State Highw ays did
remedial work without getting a perm it for? Okay.
Mr. Starr: I’ll pass them around.
Mr. Hedani: We can circulate that and we can take that under consideration.
Mr. Hunt: We’ll have staff look into it. Is that okay Mr. Yoshida?
Mr. Yoshida: That’s fine.
Mr. Starr: You can keep the pictures.
Mr. Hedani: Any other item s from the commission? If not, our next meeting is February 9 th, and we
stand adjourned. Thank you.
G.

NEXT RE GULAR MEETING D ATE: February 9, 2010
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ADJOURNMENT

The meeting was adjourned at

4:45 p.m.
Subm itted by,

CAROLYN J. TAKAYAMA-CORDEN
Secretary to Boards and Co mmissions II
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