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CHAIR JOHNSON: . . .(gavel). . . The Economic Development, Agriculture, and Recreation
Committee meeting of August 5, 2010 is hereby convened. In attendance, we have
Vice-Chair Sol Kaho`ohalahala, we have Member Gladys Baisa, Member Michael Molina,
Member Joe Pontanilla, and Member [sic] Danny Mateo. From Corporation Counsel we have
Mr. Jeff Ueoka, Parks Director, Ms. Tamara Horcajo; and from Staff we have Tammy Frias and
Scott Jensen. And Mr. Henry Spencer is in attendance as the developer of this particular issue
that's before us today. Members, thank you for attending the site inspection--oh, and we have an
additional Staff Member in attendance also, Kathy Kaohu. So are there any individuals signed
up to testify?
MS. FRIAS: No, Madam Chair.
CHAIR JOHNSON: There's no one who has signed up to testify at this meeting. Therefore, if there's
no objections, the Chair will close public testimony at this point.
COUNCIL MEMBERS: No objections.
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CHAIR JOHNSON: Okay, thank you, Members.

ITEM NO. 3: WAIVING CERTAIN PARK DEDICATION REQUIREMENTS FOR THE
E PAEPAE KA PUKO'A SUBDIVISION (PAIA) (C.C. No. 08-46)
CHAIR JOHNSON: On today's agenda, we have Item No. EAR-3, which involves "WAIVING
CERTAIN PARK DEDICATION REQUIREMENTS FOR THE E PAEPAE KA PUKO'A
SUBDIVISION IN PAIA". The Committee's in receipt of County Communication No. 04-46
from the Director of Parks and Recreation, and they submitted the proposed resolution entitled
what I just read. And so the purpose of the proposed resolution is to approve the waiver of
requirements to provide comfort stations and parking areas in a privately owned and maintained
park in the E Paepae Ka Puko'a Subdivision in Paia, Maui, consisting of approximately 1.942
acres, TMK: (2) 3-8-02:009 and TMK: (2) 3-8-01: portion of 003. Members, I did announce
previously that this was a site inspection and also a Committee meeting, so there is no action that
I'm intending to take today, because I wanted, first of all, to have the site inspection and also to
give the community an opportunity to just see what is proposed or what was proposed and what
we looked at today and then have an opportunity if the community has any questions. So with
that, if the Parks Director would like to give the opening comments and then if there are any
questions. And also Mr. Spencer is available to answer any questions. Tamara?
MS. HORCAJO: I think I can talk loud enough here without the mic. . . . (inaudible). . . Good
afternoon, and thank you for attending Paia Community Center. We are very glad to have the
EAR Committee here today and just want to say how nice the community center looks. The
transmittal from the Department was to request a resolution for the waiver of the comfort station
and parking area requirements for this particular park area. The park land requirement more than
satisfies the park assessment requirement, and we are currently holding a bond in the amount of
$98,930, which is the park assessment cash in lieu. The current park before you today is
proposed to be privately owned, privately maintained, and opened to the public. And the issue
before us today is the waiver of the restroom and parking.
CHAIR JOHNSON: Members, are there any questions? What I'd like Staff to do is give a brief
summary of where we are, because I think that not all of us were on the Council at the time that
this land use change came forward. So I know that Member Kaho`ohalahala had a question at
the site inspection also. So we just want to brief everyone to know how long ago this was and if
there's additional documentation required. So, Staff.
MR. JENSEN: Yes, Madam Chair. Bill No. 56 passed in 2005, and labeled as Ordinance No. 3304, was
A BILL FOR AN ORDINANCE TO CHANGE ZONING FROM R-3 RESIDENTIAL
DISTRICT TO OS-2 OPEN SPACE DISTRICT, FROM R-3 RESIDENTIAL DISTRICT TO
RU-0.5 RURAL DISTRICT, AND FROM R-3 RESIDENTIAL DISTRICT TO P-1
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PUBLIC/QUASI-PUBLIC DISTRICT (CONDITIONAL ZONING) FOR PROPERTY (at the
labeled SUBDIVISION) SITUATED AT SPRECKELSVILLE, MAUI, HAWAII. There were
several Conditions of Zoning. I think the one relevant to this parcel states is, is numbered as
Condition 4. It states, That the common area open space adjacent to Stable Road shall be
developed as a neighborhood park (Lot 19 - approximately 1.925 acres) and the makai common
open space (Lot 20 - approximately 2.990 acres) will be left in its natural state except for the
beach access ways. So, again that natural state applies to the second parcel. The only other
background that we should mention is that in the Maui County Code 18.16.320, labeled parks
and playgrounds, specifies the three ways that one can meet the park assessment. And if that's
desired later, we can mention the requirements for the park which is presumably the reason this
resolution is before the Committee today, is asking for a waiver of some of those requirements.
So I guess the main thing is just to point out that the Condition of Zoning is separate from the
park assessment.
CHAIR JOHNSON: Yes, and, Members, one of the reasons why I brought this forward was because in
the past what has happened many times when we, as Council Members, of this Committee or the
full Council, is asked to waive park dedication requirements, many times because that authority
rest with the Parks Director as to what, you know, they will accept as, as a park, that always
comes to us at the end when the park's already been developed, everything's already been done.
So the process oftentimes leaves us at the end of the process. So I know that Tamara and
Corporation Counsel are working on a draft bill, which is not the subject of today's meeting, but
that it would, it would put those processes in a different sequence where the Council would then
rather than the Parks Director, take a look at something and see if it's agreeable. Because what
has been happening traditionally is the Parks Director and Staff come to an agreement with the
developer, all those things are done in accordance with what the Parks Director wants and then it
comes back to the Council Committee, and we oftentimes say hey, but this was this and that was
that and we don't agree with you and so, you know, it creates difficulties. And then
unfortunately that process, until it's changed, this is what we're left with. So I think that is also
from my view, one of the things that the park has not yet...the irrigation lines, as Mr. Spencer
pointed out, have been put in place, there is water, but he's coming before us asking for a waiver
of the restroom facilities and also a waiver of the parking requirements under...and that is fully
his right to do that. The question that has been raised, and, and, you know, upon questioning of
others, and, you know, my conversations with Staff, one of the issues that was raised with us is
when you develop the ordinance, which Mr. Jensen was just referring to, that ordinance has
conditions of zoning. Now the park is, of course, greater than the amount of park space that we
would ordinarily require, and so I wanna make it very clear, and I want you to ask questions so
that we don't make any misjudgments or misapplication of that ordinance. I want you to
understand that the issue of whether or not that condition, which was a condition of zoning, is
still applicable regardless of any park, I guess, park dedication requirements. So in other words,
what I'm saying is if he chose to give money in satisfaction of let's say a park dedication, then
we would not even be having this issue before us, because there would be no waiver request.
The waiver request is within our control, but also this is an unusual situation because the
requirement was also placed on a land use change that was not necessarily in satisfaction of a
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park requirement. So this is where poor Mr. Spencer, I mean, he's sitting out there going, you
know, rubbing his head going is this, is this really happening, but this is a question that we need
to have answered. And that's why I want you to ask questions, I want to get something in
writing to clarify it so that he's protected. 'Cause right now, the only issue that's before us is
waiver of these requirements. If we should choose not to approve waiver of the park, you know,
the restrooms and the parking, then does that leave Mr. Spencer with satisfaction of his park
requirements or does it not? And I don't know the answer to that question, because this was a
condition of a land use dedication that was actually decided as part of the land use change. So,
Corporation Counsel, do you want to weigh in?
MR. UEOKA: I'd probably stay away, me, I don't advise the Planning Department, and Conditions of
Zoning are generally a Planning Department issue. However, if you were to not waive the
restroom and parking lot requirement, then he'd have difficulty fulfilling the requirements of
18.16.320. However, the Condition of Zoning No. 4, just says neighborhood park, it does not set
the requirements. The requirements of restroom and parking, grass, grading site, irrigation, all
that kind of stuff, those are from 18.16.320. So I, I mean I can't speak for the Planning
Department or whoever the powers that may be who see that a Condition of Zoning is met, but
18.16.320 requires those various improvements to the property. As far as what Mr. Spencer
would choose to do, should you not waive, he could still satisfy 18.16.320 in a number of ways,
because it's a privately owned and maintained park he could build a restroom and parking lot;
there is a bond for the area. My understanding is give us the cash or give the County the cash.
I'm not sure what he would choose to do.
CHAIR JOHNSON: Yeah, and, and, you know, my question I guess, and what, what we would like or at
least what I would like in writing on behalf of the Committee is, if the Condition of Zoning
required the land dedication and now that's not taking place, you know, because that, that is from
my understanding, part of, part of the discussion.
MR. UEOKA: Thank you, Chair. I don't believe the Condition of Zoning requires land dedication. It
only requires that the area remain or be developed as an open, as a neighborhood park. So it's
not requiring dedication to the County.
CHAIR JOHNSON: Oh, yeah, no-MR. UEOKA: My...yeah...
CHAIR JOHNSON: --no, I meant, I meant that, but in satisfaction of the requirement.
MR. UEOKA: Again, I think the Planning Department covers these Conditions of Zoning so I, I don't
want to say something-CHAIR JOHNSON: Okay.
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MR. UEOKA: --contradictory to them. My understanding would be that even if this park is not
satisfying 18.16.320, it could still satisfy the Condition of Zoning.
CHAIR JOHNSON: Okay. Okay.
MR. UEOKA: But again, I'm not the Planning Department.
CHAIR JOHNSON: Yeah. Okay, and, and, you know, they're not here today, but Members, do you
have questions? Member Kaho' ohalahala?
VICE-CHAIR KAHO`OHALAHALA: Yeah. Well, given what the Corporation Counsel is saying then,
then how are we supposed to act on this when you're saying part of the authorization then comes
out of the Planning Department which, you know, requires the comfort stations and parking area?
According to...you're saying that in the Code on 18.16.320, yeah, so somehow they're, they're
connected in this particular, I'm sorry, they're connected in this particular instance here and
we're trying to deal with them exclusively, but one wouldn't have occurred without the other.
MR. UEOKA: What's in front of this Committee today is the waiver of the restroom and comfort
stations to satisfy 18.16.320. What I'm saying is, it could satisfy Condition 4 of Zoning, and
satisfy 18.16.320 with the waiver, or it could satisfy 18.16.320 and not the Condition of Zoning.
I'm not sure what the Conditional Zoning requires, but in front of you today is the waiver to
satisfy 18.16.320.
VICE-CHAIR KAHO`OHALAHALA: Okay, then, you know, just my, my only other concern is that
we are dealing with two different departments here, okay, and the movement of this particular
area to be subdivided came with the Change in, in Zoning and then the subdivision requirements
later on, so each of them had their own requirements for park spaces. So for us to act on the one
and then not look at the other, to me seems to be a problem, because 18, Chapter 18, has a
requirement for parking and for comfort station. So and then if we're gonna deal with, with just
the Condition of Zoning, because the Condition of Zoning is the one that says that we would,
we'd be looking at an adjacent area of a common open space, which is where this is being
proposed, right, the Condition 4 of, of the Zoning? So these are two different things here, but
they're tied together and I don't want to, to just talk about one without having to look at the
other, but this is my only concern, and, you know, in just looking at the area, I mean after the site
inspection, I went to, to drive around and look at what's currently there and drove to the end of
the, the road that comes to a sandy dune area beach. You know, there are no comfort stations
anywhere in this entire area, so my, my thought is that if there needed to be a comfort station for
this entire area of, of oceanfront of which we are gonna be involved in allowing public access,
then where is someone supposed to go if they needed to relieve themselves? And I would hate to
see them using the sand dunes as, you know, where they want to take care of their, their, you
know, their pilikia stuff, but so that's the only thought I have is that one has a requirement that
we put in parking and we have comfort station and then now we're being asked if we would
waive that part of it, and I'm only concerned about, about that, you know, at this point.
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CHAIR JOHNSON: Corporation Counsel, do you have anything to add?
MR. UEOKA: I guess just, generally speaking, the Condition of Zoning No. 4 is like, not as specific as
18.16.320. I...18.16.320 lays out a lot of requirements on the property, so this resolution does
not mention that this, you know, that this is satisfying Condition of Zoning No. 4 whatsoever-CHAIR JOHNSON: Uh-huh.
MR. UEOKA: --the only thing on this resolution is the waiver of comfort stations and parking lot at this
Lot 18, I believe, that's what this reso is talking about. As far as the Conditional Zoning, I, I
shouldn't say.
CHAIR JOHNSON: Yeah. I think then what, what I, what I need to get from Planning is I, what...from
what you're saying is I need, this Committee needs to generate an inquiry or explain what the
question is, because see, if we do not grant the request that Mr. Spencer is making of us, I want
to know what the ramifications are of that action in order that he knows, and that we also know
what the options are should we choose not to do that. And it does involve that ordinance because
you can't get there from here. So even though the ordinance is not the item that's before us, it
ties the two together and that's where, that's where the question is coming in, because I don't
want to say to, and I don't think the Committee wants to say to Mr. Spencer, well, we're not
going to accept that and then all of a sudden we don't get the land either and, you know, what
was there, you know, he loses, we lose, you know, the neighborhood doesn't get what they want.
I don't think that's what we want, but we want to have a clear understanding of what the
representations were and what the requirements would be irrespective of anything that we would
do here. 'Cause I would rather make an informed, and I want this Committee to be able to make
an informed decision knowing what the options are, knowing what the ramifications are of any
action that we take. So, Member Baisa, you have a question? You just gotta flick it on.
COUNCILMEMBER BAISA: I'm very interested in trying to sort this out. I think what's really
important is looking at the UA, and the UA is very clear that he has posted a bond in the amount
of $98,930. And if he doesn't receive the waiver of the comfort, comfort station and parking
facility, then that bond comes to the County. If he receives the waiver, then we give him back his
money and it has to be done within ten days after we approve the waiver. So this also involves
that bond, so something has to be done 'cause his bond is obviously with us. How long has it
been there?
MR. SPENCER (from the audience): Over five, five years.
COUNCILMEMBER BAISA: May I ask Mr. Spencer the question?
CHAIR JOHNSON: . . .(inaudible). . .
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COUNCILMEMBER BAISA: Mr. Spencer, if you could come to the mic, 'cause we need it for the
record.
CHAIR JOHNSON: Yeah.
COUNCILMEMBER BAISA: How long has, have we had your bond?
MR. SPENCER: Five years.
COUNCILMEMBER BAISA: And is that correct, is that your understanding of the situation here that if
we don't give you the waiver, the comfort station and parking lot, then the bond gets turned over
to the County, the money?
MR. SPENCER: From a legal standpoint, that's not my understanding of exactly what would happen. I,
I...
COUNCILMEMBER BAISA: I'm just reading the UA and it's pretty, pretty clear to me. It says, the
Declarant shall secure a Parks Dedication Bond in favor of the County in the amount of $98,930,
and the bond shall be paid, disbursed or released to the County in the event that the Maui County
Council does not approve the park improvements waiver as recommended by the Director of
Parks for a comfort station and parking facilities. However, upon approval by the County
Council of the recommendation by the Director to waive the improvements for a comfort station
and parking facilities, the County shall return the bond to the Declarant within ten days of the
date that the County Council approves said waiver pursuant to Section, that one that we keep
hearing about, 18.16.320(B) of the MCC. And that's all it says.
MR. SPENCER: I...the way you just read it and the way it's written there, that's my understanding-COUNCILMEMBER BAISA: So until-MR. SPENCER: --as well.
COUNCILMEMBER BAISA: --this is, so until this is settled, your bond is with us?
MR. SPENCER: Right, and it has been for the last five years.
COUNCILMEMBER BAISA: Thank you very much.
CHAIR JOHNSON: Since Mr...I just wanna give an opportunity for other Members to ask questions of
Mr. Spencer. Thank you. Member Kaho`ohalahala?
VICE-CHAIR KAHO`OHALAHALA: Thank you, Mr. Spencer. Just right off the, the top, what is,
what is the interpretation of your E Paepae Ka Puko'a?
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MR. SPENCER: Well, specifically, you'd have to ask Charlie Maxwell exactly, 'cause he requested to
name the subdivision.
VICE-CHAIR KAHO`OHALAHALA: Do you, do you have any thoughts?
MR. SPENCER: It's, loosely translated, it's building a foundation.
VICE-CHAIR KAHO`OHALAHALA: Building a foundation, okay. And then I just have a question.
My concern was that there's really no comfort stations anywhere in that area, and would you not
think that this would be an appropriate place to add a comfort station so that people who are
going to be users, not only of the park but of the area, would have a place that they could go to?
MR. SPENCER: I would find that an incredibly unfair burden on me to fulfill the responsibilities of the
region, however large or small you define it, outside of that park. I, I, I would argue vociferously
not to have and I think it would be very unfair for me to fulfill a responsibility for other parts of
the community when all we're talking about here is a 1.9 acre park. And I, I just think it's unfair.
VICE-CHAIR KAHO`OHALAHALA: Okay. But, yet my other question then is that when you went to
pursue this to, to look at the, the Change in Zoning for the land use, and then you were intending
to use that as part of the, the requirements for your subdivision, that you know that that would
have other requirements and that's the section that we're referring to, that the subdivider has
responsibilities as part of the requirement of the law if you want to subdivide?
MR. SPENCER: No.
VICE-CHAIR KAHO`OHALAHALA: You, you...
MR. SPENCER: I, I would say no, and also I would also say that what we're doing here is specific to
that section the deals with the park requirement under 16 point whatever and that's all we're
supposed to be dealing with here. It has nothing to do with Planning, those are separate issues,
and if they want to come and, and say I haven't fulfilled their requirements or whatever, that's a
whole `nother issue. And I believe what we're, what's before you is, is whether or not it's
appropriate for that 1.9 acre park to have to have parking and restroom facilities. And in the past
five years, not a single person even in the subdivision has used that park. And the whole thing
about...you know, let's take Baldwin Beach, for example. There's a park there, but the reason
it's used is because it's at the beach. People drive right back by that. The reason people are on
the North Shore, the reason they live there, the reason they come there is to get to the beach.
And the, the desire to spend time in, in a, in a park when the beach is a couple of hundred yards
away that they could go to or another beach down the way or another beach down the way the
other way, it's, it's...I, I just think it's unfair for me to have to fulfill those obligations for other
things, and, and I also believe that given the circumstances and given the park and its use and
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really, it's more just a...it's, it's providing an open space in the neighborhood. I, I don't think it
should be my responsibility to satisfy restroom needs for a larger area.
VICE-CHAIR KAHO`OHALAHALA: Okay. I just wanted to ask the questions, and I thank you for
your, for your position on this.
MR. SPENCER: I know, it's...
VICE-CHAIR KAHO`OHALAHALA: You know, it's all related. Whether you want to separate it or
not, it's all, it's all connected...
MR. SPENCER: But it's not my responsibility to...this is money and it's...
VICE-CHAIR KAHO`OHALAHALA: Yeah.
CHAIR JOHNSON: Henry, you can't answer unless you're asked a question, but I, I'm just gonna
read--Member Molina, you had a question?
COUNCILMEMBER MOLINA: Yeah.
CHAIR JOHNSON: Yes. Henry, if you could just come back up.
COUNCILMEMBER BAISA . . .(inaudible). . .
CHAIR JOHNSON: Yeah. Member Molina?
COUNCILMEMBER MOLINA: Okay. Thank you, Madam Chair. Mr. Spencer, currently you have
oversight of the area. If a family wanted to come and do a little, you know, although it hasn't
happened yet, a little shindig, you know, a number of family members wanted to get together
there, what are the hours, I mean, and who do they...they would have to see you or the
homeowners association?
MR. SPENCER: The, the park's open 24 hours a day and, and as long as it's something that's an
appropriate, people are welcomed to, to go there and use it and do whatever they want.
COUNCILMEMBER MOLINA: How late can they stay, I mean?
MR. SPENCER: Well, as long as they're not violating noise ordinances-COUNCILMEMBER MOLINA: Uh-huh.
MR. SPENCER: --and whatever and making noise and, and...
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COUNCILMEMBER MOLINA: So in theory, they can camp over there-MR. SPENCER: No-COUNCILMEMBER MOLINA: --if they wanted to?
MR. SPENCER: --there's no camping, there's no camping-COUNCILMEMBER MOLINA: . . .(inaudible). . .
MR. SPENCER: --allowed at any of the parks along the North Shore, and-COUNCILMEMBER MOLINA: Uh-huh.
MR. SPENCER: --and as a matter of fact, places like Baldwin and other places are locked at, I think,
eight o'clock.
COUNCILMEMBER MOLINA: Okay.
MR. SPENCER: So it would probably, it'll probably be appropriate that if it was eight o'clock and they
were still there partying and...
COUNCILMEMBER MOLINA: Okay.
MR. SPENCER: But those...that, that never once has that situation arisen.
COUNCILMEMBER MOLINA: Yeah. Knock on wood you haven't had any problem with any
vagrancy or...
MR. SPENCER: Sure. I had a, I had a Porta Potty down at the beach and they destroyed it. And I
brought in another one and they destroyed it. They burned a house down, down there. They
tried to burn the Porta Potty down, and these were...and they're still all in the woods. I worked
on a weekly basis with Marvin Moniz, who's the head of the airport here, working on dealing
with those situations. And it's not just that people are there without a home, it's there and they're
breaking into people's homes. They left hundreds of bags of trash that were collected two weeks
ago, and put out, and the County waste, refuse system came and picked up, filled a couple of
trucks with just garbage from people living in the woods down there. So a restroom facility is
really the last thing, it just, it drives me insane, because I know exactly how it'll get used.
COUNCILMEMBER MOLINA: All right. Thank you. Thank you, Madam Chair.
CHAIR JOHNSON: Members, I'm just gonna read some things which, you know, you may or may not
have, you know, but it will be made clear next time. And this is right from the Code: A
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subdivider shall receive a credit of 100 percent of the area of privately owned and maintained
parks and playgrounds, whether open to the public or not, if the Director of Parks and Recreation
determines that the park or playground fulfills the conditions set forth below. And one of the
conditions, which is kind of what we're looking at right now, is one of these, one of many I
think there's one of nine conditions, this is No. 5. It says, The subdivider shall improve the site
with lot grading, grass planting, automatic irrigation, parking areas, adequate drainage, and
comfort stations; provided, that the Council may waive any of these requirements if the Director
of Parks and Recreation determines that such improvements are available nearby, are impractical,
or are unnecessary. Now I'm gonna refer you to ... (change of tape, end of tape IA)...
...transmittal from Tamara Horcajo, our Parks Director, and this is her statement: This memo
confirms our Department's support of the request made by Old Stable LLC for a waiver of the
parking and comfort station requirements for the park at the E Paepae Ka Puko' a Subdivision,
Paia, Maui, Hawaii. The Department has determined that such improvements are unnecessary
for its proposed use as a neighborhood park. Additionally, the applicant has more than satisfied
the park assessment requirements and agreements made with the previous Administration.
Okay now, if you look at the transmittal that's in our binder, this is on Page 2, following the area
where Member Baisa pointed out about the bond. Okay. Now just look very carefully at the
requirements. Number (2), The park will be developed and maintained by the Declarant, its
successors and assigns in compliance with all County of Maui requirements; (3) That the park
will be graded, landscaped with grass and trees, and improved with an irrigation system and
adequate drainage, and that such improvements will be maintained in perpetuity by the
Declarant, its successors, and assigns; (4) That the use of the park will be restricted to park
purposes; (5) That the responsibilities of the Declarant, its successors and assigns herein
concerning the maintenance and use of the park shall be enforceable by the County of Maui; (6)
And this differs a little bit from what's in the Code, but this is part of the condition: That the
park will be open to the public, subject to reasonable restrictions on use and access exercised by
the Declarant, its successors and assigns to protect the health, safety, welfare, and well-being of
the residents, guests and general public. Number (7), That the Declarant's agreements with
respect to the use and the maintenance of the park herein are in satisfaction of the park
assessment requirements under Section 18.16.320. And so...and it just states what the Declarant
is or who the Declarant is, that's the last condition.
So this is why it gets very confusing, 'cause on the one hand, you know, we're being asked to
waive the requirements, but then on the other hand, it says, yeah, provided all these things are in
there. So I just want us to understand real clearly...and then also in the, in the Code, it says that
the Parks Director must make the determination that these are unnecessary. So what the Parks
Director is saying to us is in her view, the improvements are unnecessary. Now what we're
dealing with is either if we approve this, I want you to know what, you know, you're, you're
doing so that you understand, okay, in waiving those, we waive and we agree basically with what
the Parks Director is saying and there will be no restrooms and no parking. And, and there is one
question I do, before we end, I do want to ask you, Mr. Spencer. But the, the other thing that
we're doing, though, is we're also...which is a little bit different from the Code, we're saying it's
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not just a neighborhood park, it's a park that is open to the public. And so that's a little bit
different from what the Code says as far as park requirements, 'cause the Code says it can be
public or private. So I, I just want to make sure...and then if we should say no, we disagree,
with the determination made by the Parks Director, and we say, oh, absolutely we have to have a
restroom, you know, or parking, whatever it might be, what happens if we say that or what are,
Mr. Spencer's rights and what are the possible outcomes? 'Cause I. . . (inaudible). . . every time
we do this, those are the things that I always ask to be determined. If you do it, this happens. If
you don't do it and you disagree, this is what happens, and so I do want the Members of this
Committee to be very clear. Mr. Pontanilla?
COUNCILMEMBER PONTANILLA: Thank you. In, in regards to number one, if we should say that,
you know, we'll accept the $98,930 instead of the park, then the developer has no obligation
after that? Corporation Counsel?
MR. UEOKA: Thank you. Again, I can't speak for the Department of Planning, but there's still the
Condition of Zoning No. 4 I believe it is. So according to that, that lot is supposed to remain
open space as a neighborhood park. I'm not sure it...
COUNCILMEMBER PONTANILLA: Yeah. And the other question, I know we have approved or
waived, you know, bathroom facilities and, and parking in some other areas in Maui County, and,
you know, what is the difference between those and this particular park? Here we are, the
Director is saying to waive and here we are trying to dispute her recommendation.
MS. HORCAJO: As I understand this particular recommendation that was in the making, that the
Condition of Zoning as well as the Parks' recommendation were taken into consideration. It's
my understanding that Mr. Spencer did work with and donate some land to Kaunoa Center that
does abut this particular--oh, you'll have to correct me--to...let's see...and that the public
facilities of Kaunoa were adjacent to this particular subdivision. In addition, the area outlined in,
again, the Condition of Zoning included public access, public space down to the beach area, not
only two lots, but I believe Mr. Spencer could explain a little bit more that are under the
management, of a management nonprofit to be opened to the public. It is a concern that
restroom facilities are not located closer to the beach, but let me say that we are trying very hard
to replace the restroom at Baldwin, and because of the SMA and setbacks, et cetera, we've been
told that the floor needs to be about 17 feet above sea level. So it's not an easy task at this time
with FEMA regulations to build a restroom in this area. So I think that those, you know, a little
historical there as I've understood it, even though many of us were not here, was also a reason
why the Department brought this request and resolution to the table.
COUNCILMEMBER PONTANILLA: Thank you. I do recall that Mr. Spencer provided access to
those lands from the end of the runway, whatever that borders all the way to the ocean to the
public, and at that time he made statements in regards to not providing the restrooms at that
location. The other thing, and, and Mr. Spencer is right, he donated one acre to Kaunoa which is
adjacent to this particular subdivision, but, you know, we've heard throughout the community in
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regards to restroom facilities, even for pocket parks, that the surrounding neighborhood were
kind of concerned, because, you know, you attract, and I think that's where you was coming
from, you attract the undesirable. And, and, you know, I just want to point out Keopuolani Park,
you know, it cost $250,000 for replacement of a restroom. So, you know, those kind of costs that
we gotta be considering in regards to, you know, where we put facilities that may be vandalized
in the future, and, and who's gonna be responsible to, to repair it or replace it. So, you know, I'm
of the mind to, at this time, to agree with the Parks Director in regards to the waivering [sic] of
some of the things that are being asked at this meeting. Thank you.
CHAIR JOHNSON: Mr., Member Pontanilla, one of the things that I will do is we will try to get some
kind of response from Planning, number one. We will try to get clarification for Mr. Spencer.
You know, basically because these things, you know, even by looking at the minutes of that
meeting, it may, I will promise you, myself and Staff, we'll do that, we'll go through and we'll
look again at what the representations were made at that meeting, so that the points specifically
regarding these topics may help you to refresh your memory. And for those Members that were
not Members at that time, but are Members now, I think it might help. Mr. Spencer, if you would
not mind, if there's no objection by the Committee, I had a couple more questions of Mr. Spencer
just very briefly. One of the things is, with regard to the parking, the waiver of the park, we've
primarily been talking about the restroom part. If somebody wanted to utilize that area, where
it's got kind of a little cul-de-sac and it's right adjacent to the park, that's always gonna be kept
perpetually, you know, there, you wouldn't ever reach a point where you would put no parking
signs, and that will be kept open to the public, is that correct?
MR. SPENCER: That's correct. As a matter of fact now people, I don't know if they're driving from
Haiku to Kahului, or where they're going, many times I'll see somebody who will pull in, park at
the cul-de-sac and walk down with their dog, walk down the beach access path and then go, get
back in their car, and then I find stuff on the beach from their dog.
CHAIR JOHNSON: Yeah.
MR. SPENCER: But that's a whole `nother story-CHAIR JOHNSON: Yeah.
MR. SPENCER: --but it doesn't, that's exactly what happens now and-CHAIR JOHNSON: Okay.
MR. SPENCER: --there is, there is no plans or provisions for no parking.
CHAIR JOHNSON: Yeah. And, and is that roadway that we saw today where people would park, is
that public?
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MR. SPENCER: It's a private road.
CHAIR JOHNSON: Oh, it's a private roadway? So, okay.
MR. SPENCER: That's correct.
CHAIR JOHNSON: And, and I guess, you know, the obvious question would be if people in the area
because, you know, even in the ordinance here, it states if people felt nervous or there were
unsavory people parking in that area, could you ever conceive that the homeowners who would
own in that area could ever just approach, I guess, the County and cutoff parking?
MR. SPENCER: I guess that's possible but, more importantly, I think any time there is somebody like
that around, it's dealt with pretty quickly. The neighborhood exists on an email basis from one
end of Spreckelsville to the other with, I don't know, 100 and something members, and any little
thing like if somebody's house gets broken into, everybody in the community knows about it
within 15 minutes or half an hour or whatever. And so those things are all dealt with, and,
and...but it is a private road and it will-CHAIR JOHNSON: Okay.
MR. SPENCER: --remain a private road. It's never gonna be a County road.
CHAIR JOHNSON: Okay. And it's not, there's no plans to make it gated or anything of that sort?
MR. SPENCER: No, and as a matter of fact, one of the Conditions of Zoning was that, and that came
from Colleen Suyama who was the planner, was that it specifically not be a gated community.
CHAIR JOHNSON: Okay, okay. Because these are questions that we're gonna get asked and I'd rather
just have it out there and have everybody know, you know, what your interpretation is then that
with regard to the parking portion of the request, that the parking, there's sufficient parking on
that cul-de-sac and then along the side if people would need to park to access that park?
MR. SPENCER: Yeah, there's also parking out by Hana Highway, there's a substantial amount of
parking area out there. That's where, Gladys, where you first initially pulled in.
CHAIR JOHNSON: Okay.
MR. SPENCER: And, and if, after you're done asking questions, if I could just say one thing.
CHAIR JOHNSON: Yeah. And then the other thing...the, the other area that I wanted to, even though
it's not part of this, with regard to the, the access, 'cause obviously if people are coming into that
area maybe to use the little park, whatever--this was in a conversation that was not, you know,
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not public--but when I was asking, I just wanted to make sure that I understood. The access way
that was surrounded by the two sets of rocks...
MR. SPENCER: That's a private beach access just for the residents of the subdivision. The public
access is around, down the dirt road into the parking lot-CHAIR JOHNSON: Okay.
MR. SPENCER: --to the same, and it goes to the same point.
CHAIR JOHNSON: Okay. So, so that is just a separate, you know, area, it's not the public access that
you were speaking of or that other-MR. SPENCER: That's correct.
CHAIR JOHNSON: --Members have spoken about. Okay.
MR. SPENCER: That's correct. And that's the way it was recognized in the zoning and everything
that-CHAIR JOHNSON: Okay.
MR. SPENCER: --that was specifically for as a private access for the subdivision.
CHAIR JOHNSON: Yeah. And is that your understanding too, Ms. Horcajo, because I know we were
looking at the map earlier trying to figure it out 'cause it said beach access.
MR. SPENCER: I don't think that was the Parks...
CHAIR JOHNSON: Well, you know what, rather than guess, you know, we'll, we'll ask that question
too and just make sure that that is, that it is for your protection as well as ours, that that's the
understanding, that. . . (inaudible). . . will be on the other side then, you know, because...
MR. SPENCER: Yeah, yeah, and that's the way it was written in the, in the zoning and on the zoning
maps and such.
CHAIR JOHNSON: Yeah, and, and what we're trying to do is, I guess, as the Committee Chair, based
on what you said in terms of utilization, in terms of necessity of some of the issues raised by
Member Pontanilla, what, all we're trying to do is if there is demand or unlikely demand, that
also determines whether facilities are gonna be, I guess it's up to us, whether we're gonna deem
that facility should be provided or not provided. That's why it's really, even though it's not a
subject that's before us, it plays into the utilization of the park. So we're not gonna go there,
we're not gonna, you know, revisit that, but we just, I wanna have the Council Members make an
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informed decision so they kind of know in general what the usage of the park is. And now you,
you asked to make-MR. SPENCER: Yes.
CHAIR JOHNSON: --a clarification.
MR. SPENCER: Just, just in general. What's, what's before you is a very specific thing relative to the
park, relative to the parking and the, the restroom facilities. It doesn't speak to anything else on
the community. There is, I did donate--and this was all, this was not forced or extracted from
me--I volunteered to give, right in the beginning, to give an acre to the Kaunoa Senior Center for
future expansion of which there are public restroom facilities there. I agreed to, I had three
oceanfront parcels that I, that I could've built homes on right on the ocean and I pulled the
subdivision back by almost 500 feet away from the ocean, gave up R-3 zoning, Urban R-3 in the
community plan on, on, on the oceanfront lots and, and made, turned them into a public beach
with parking. The park was part of a negotiated thing to provide with grass, grading,
inigation...more, more the thought was at the time, as I recall in the conversations, was just a
nice open space instead of cluttering the whole area with, with putting another house there. And,
and I had no problem and, and agreed to do that. And so I, I hope when you take this into
consideration and this, this has gotten, it sounds to me way more complicated than it needs to be,
because I think you have a separate issue with zoning and the zoning department, and I see some
heads nodding. And, and this is a, this is a very specific thing about this one specific park about
the, the, the restroom facilities and just applying logic and common sense, is it, does it make
sense to force me to spend the money five years later to build a--and my bond has been sitting
there for five years--to build restroom facilities and parking when we know there's parking? And
if somebody wants to go there, they can go to the Kaunoa Senior Center and go to the bathroom
if they have to. And, and the whole thing didn't work out with putting restroom facilities down
at the beach. They just got trashed and it, it was a real disappointment. I did it, I encouraged it, I
paid for it out of my own pocket to have a Porta Potty down there, and it was just, it was really
sad, but that's the way things are there. And I'm just hoping that, that somebody could just make
a motion, take a vote on that, deal with the Planning Department and the other issues at another
time, and, and away we go. And I'm just, I just, it just seems so much more complicated than it
has to be. And I understand you wanting to tie those things altogether, but it was very specific in
the agenda what we're doing here and what, what the issue is. And, and, and, and I understand
that as you read it and look into it and, and, and, and explore the zoning issues and everything
else, that there are other things that, that may be of concern, but they're not specific to, to what
we're doing here. So I just, it's just a source of frustration for me and, but I understand, I, I do
understand. And in closing, I'd just like to say this whole thing, this whole thing about not
having restroom facilities and the parking on, on that park and everything was part of a very big,
I mean, it was probably as Colleen Suyama's told me, she said it was the most complicated
zoning development in terms of zoning and community plans and changes and things and the
PU, the public piece for their thing, and the open space and the...I gave up R-3 zoning on the
entire property and changed it to half acres RU-.5, you know, just a lot of things, and it was all
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part of a much bigger picture. It's not just this, the park, it all came into play all at the same time
that, you know, there's, there's certain quid pro quos of, of, you know, you do this and, and, and
this makes sense here and you do that, and that's all.
CHAIR JOHNSON: Yeah. No, and, and I do appreciate that because-MR. SPENCER: I, I...I understand.
CHAIR JOHNSON: --I was on the Council at that time and I know that you did give up and, you
know...
COUNCILMEMBER PONTANILLA: Chairman, I have a question for Mr. Spencer.
CHAIR JOHNSON: Yeah. Oh yes, Mr. Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you. I, I remember talking to you maybe four or five
years back about the bike path--no, I wasn't (inaudible) years--about that bike path. Is the bike
path still in your property?
MR. SPENCER: Oh boy, the bike path.
COUNCILMEMBER PONTANILLA: And is it part of the park?
MR. SPENCER: Okay. The bike path that is on my property runs from...you know that little back road
right next to Hana Highway that you can turn on and go into Kaunoa Senior Center?
CHAIR JOHNSON: Uh-huh.
MR. SPENCER: It ends where there's some three posts-CHAIR JOHNSON: Yes.
MR. SPENCER: --at the edge of there. Okay. From that point all the way around to where Stable Road
and Hana Highway meet, and all the way around to where it comes in contact with the airport
land, quite a ways down Stable Road, I still own it. In 2005, I signed the deeds, I turned them
over to the Planning Department, I did everything they asked, and my attorney said don't be
surprised if ten years from now it still hasn't been accepted. Because along with accepting that,
that comes responsibility and obligations, and it, it's still in my possession. Even though it has
signs about, you know, this and that, and County signs all over it and everything, I still own it.
And I, I have no idea what happened to the deeds or anything. So in answering your question, I
still-COUNCILMEMBER PONTANILLA: . . . (inaudible due to interruption).. .
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MR. SPENCER: --own it.
COUNCILMEMBER PONTANILLA: And part of the park dedication would also encompass that
particular bike path?
MR. SPENCER: No.
COUNCILMEMBER PONTANILLA: No.
MR. SPENCER: It has nothing...they're two-COUNCILMEMBER PONTANILLA: It's separate.
MR. SPENCER: --totally separate issues, and I believe the bike path is in three separate TMKs. There
were three deeds that I signed over and a fourth deed that I signed over for the Kaunoa Senior
Center acre-CHAIR JOHNSON: Uh-huh.
MR. SPENCER: --which has not been accepted by the County either. I still own that acre of land five
years later.
COUNCILMEMBER PONTANILLA: Okay. I was wondering if Staff can-MR. SPENCER: But I'd love to deal with this parks thing right here.
COUNCILMEMBER PONTANILLA: No, no, no...yeah, we're gonna draft up the letter to, to find out
what about that bike path, and the question for my Chairman here this afternoon is that if we're
gonna not take action according to our agenda-CHAIR JOHNSON: Yeah.
COUNCILMEMBER PONTANILLA: --then when is the next meeting to be scheduled?
CHAIR JOHNSON: I'd like to have this issue dealt with as soon as we get a response. That's my
intention.
COUNCILMEMBER PONTANILLA: Response from Planning?
CHAIR JOHNSON: Yeah, just, you know, whatever our queries are, provided we can meet posting.
COUNCILMEMBER PONTANILLA: Okay, thank you.
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MR. SPENCER: Will that happen before the end of the year, before-CHAIR JOHNSON: Yes, it will.
MR. SPENCER: --the election?
CHAIR JOHNSON: It will happen as soon as we can possibly get an answer from the Administration. I
just want to make sure...and I, I realize it does look complicated, and I, and I think that
sometimes it is, but it also lets Members know, because this is not the first issue that it's, it's not
the first time it's happened. And unfortunately, every time we go through this, that's why I'm
waiting with baited breath for the bill that will allow the Council to take this up in a different
order where we get the first pass, we're very clear about what's happening, and then it will make
this point very unnecessary and far less painful. So, Members, I will...if there's no objections,
then I'm gonna defer this item. I will get the answers to the questions and, you know, we can sit
with Corporation Counsel. I agree with Mr. Spencer that there were many things that he did on
that property that were far in excess of what was required, even the density. So that is very
important, and we'll, we'll get that information for you so that next time then I will have a
recommendation to make. Okay, thank you. Thank you, Members. Any, any other questions,
anything else we need to add in? And I will put in the, the question about the bike path and we'll
get clarification just of the public right-of-way, 'cause we don't have control over the other
things. But just I think that logic and reason would tell us if the utilization is very minimal, then
we don't wanna be putting bathrooms in areas that are not appropriate either. That's the other
side of the coin.
ACTION: DEFER pending further discussion.
CHAIR JOHNSON: Alright, Members, thank you very much. If there's nothing further, this meeting of
the 5 th of August of the Economic Development, Agriculture, and Recreation Committee is
adjourned. . . (gavel).. .
ADJOURN: 3:29 p.m.
APPROVED:

ANNE JOHNSON, hair
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