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.(gavel). . . Aloha and good afternoon. The Planning
CHAIR KAHO'OHALAFIALA:
Committee meeting will come, come to order. The Chair would like to welcome the
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Committee Members that are present today. I'd like to begin by introducing our
Vice-Chair, Member Jo Anne Johnson.
VICE-CHAIR JOHNSON: Aloha.
CHAIR KAHO' OHALAHALA: Aloha. Thank you. And next to Jo Anne is Committee
Member, Gladys Baisa.
COUNCILMEMBER BAISA: Good afternoon.
CHAIR KAHO' OHALAHALA: Good afternoon. And then to my right beginning with
Member Wayne Nishiki.
COUNCILMEMBER NISHIKI: Good afternoon.
CHAIR KAHO' OHALAHALA:
Member Michael Victorino.

Good afternoon.

And to my far right,

COUNCILMEMBER VICTORINO: Aloha and good afternoon, Chair.
CHAIR KAHO' OHALAHALA: Good afternoon. And today also we have from the Department
of Corporation Counsel representative Michael Hopper, Deputy Corporation Counsel.
Aloha, Michael. And we have also attending today's meeting from the Planning
Department, we have Director Kathleen Aoki. And also Administrator and Long Range
Planning Division, Department of Planning, we have Mr. John Summers who's present.
And we have also in the audience at this time, Milton Arakawa, the Director of Public
Works is here, and then along with him is also Tracy Takamine [sic], Division Chief. So
they're in the audience. Our Committee Staff to my far right, we have our Legislative
Attorney, Mr. David Raatz, is with us. And then also our Committee...Secretary is
Clarita Balala. So Chair would like to thank everyone for being here this, this afternoon.
We have, Members, two items on our agenda today. And that would be...hold on, just a
second here. We have Items PC-17 and it's the Deferral Agreements for Subdivision
Improvements. And also second item would be PC-22 which would be Agricultural
Impact Fees.
Before we begin, the Chair's intention for today's meeting is to look at these two items in
terms of whether or not we would like to consider moving them forward in anticipation
that this is the, probably the second to the last meeting for this Planning Committee. And
therefore, the Chair would like to at least get some direction as to how we can move these
items to the newly-seated Council when they come to take their seats in January of next
year.
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So we have no, no one signed up for testimony at this time, but before we close that, if
there is anyone here that would like to testify on any of these items before us today and
have not signed up, the Chair would allow you to do so. Then seeing none, then if there
is no objections, the Chair would close public testimony.
COUNCIL MEMBERS: No objections.

ITEM NO. 17 DEFERRAL AGREEMENTS FOR SUBDIVISION IMPROVEMENTS
(C.C. No. 09-276)

CHAIR KAHO'OHALAHALA: Okay. So, Members, if we can begin by going to PC Item
No. 17 and, and at this time then the Chair would like to invite the Director of Public
Works to come forward. Yeah, and before we go to, to the Director, you know, this has
been an item that, that we have had, I believe, one previous Committee meeting on. And
I know that this has been an item that's been lingering and really carried on from a lot of
the work that had been pursued by Member Johnson during your tenure which is now
coming to a close of, of ten years. So with that, then the Chair would first of all like to
allow you to, to discuss this particular item as a means of getting the Committee to
understand what the issues are, where you've come from and where you'd like this to go
and we'll have the Director make any comments following that.
VICE-CHAIR JOHNSON: Thank you very much, Mr. Chair. I think one of the things that was
done is many years ago when we were looking for revenues...(chuck/es)... one of the
areas that we had looked, of course, was on deferral agreements. Deferral agreements are
basically a, if you will, a promissory note that an individual who's developing a property
but who has not yet reached the trigger point would be required to make. So what's
being deferred is the actual improvements themselves. So what the individual who does
the subdivision basically takes upon themselves is a responsibility to, at some point in
time, either agrees to deliver the infrastructure or their proportionate share of such
infrastructure when they reach whatever the threshold is.
One of the things that we've done and I believe I can't tell you--probably Corporation
Counsel can tell you exactly when we passed the ordinance--but because we were not
collecting any monies whatsoever on any of these agreements even after the frontage
improvements had been made, the County made no effort, at, at least to the best of my
determination, to collect on these agreements. There was no repository where you could
go and check on a list and see who owed what. And so it seemed that this was not going
in a good direction. So what we did was we did take upon ourselves to pass an ordinance
which basically eliminated future deferral agreements. You cannot defer them. So you
have to make whatever the necessary improvements are upfront. So that was one positive
thing that came out of this.
But it's still is problematic in that there are many people, not just on Lower Honoapiilani
Road which is where I actually began to do some of my initial investigation, and found
that there were, probably if you added them all up over a period of years, probably
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millions of dollars just on that road alone. This is money. It's not owed to me. It's not
owed to Public Works. This is taxpayer money that is able to be collected if we would
simply send people a bill for their proportionate share of whatever the improvements
were made to the frontage abutting their property. Sometimes these improvements are
not made immediately so that's another justification for only at the time that such
improvements are made where they pay their fair share. So my query is still what will we
do to not only try to bring all of these deferral agreements into some central location, find
out exactly what it is that Maui County's taxpayers are owed, if there is any improvement
that has been made in the area, can any amount be collected or has ownership changed or,
you know, what, what is the status?
And particularly with budget years that we have faced, like we have the last several
years, every dollar that we can collect I consider this accounts payable. And if you do
not send out a bill for accounts payable I can guarantee you, you will not get your money.
So I believe it is incumbent upon us as the fiscal managers in partnership with the
Administration to send out the bills. And if we have not sent out the bills, at least
identify where all these deferral agreements have been recorded. And then even if it has
to be sent out as a request for proposal because the Department always states, and I
believe Finance too, that they're short-staffed. They don't have time to go researching
and digging through all these files. Well, if a portion of the monies--and of course I
won't be here during this next Budget's cycle and nor will you, Mr. Chair--but I think
that a certain amount of money shall, should be allocated for the purpose of identifying
and quantifying what it is that is owed to the County of Maui and who owes it and can we
collect even a portion of it. And one of the suggestions I do have which would take some
of the burden I think out of our departments is that when a person buys a property they
have the knowledge, or at least they should, when they're doing their due diligence to
know what has been recorded on their deed because it is filed as a deed restriction. They
know that they have an obligation either presently or in the future.
So my suggestion, and Corporation Counsel can say whether this is possible or not,
would be to enter into a possible amnesty period whereby everyone who owes money to

the County of Maui under these deferral agreements who may have had some
improvements made, they identify that they want to come forward and pay an amount
and it may be 50 cents on the dollar. It may be a, you know, a formula but pay an amount
that would at least put money in our coffers thereby at least collecting something on these
deferral agreements so that we could then utilize those monies to either pay for past
improvements or to pay for future improvements. So that's my statement, Mr. Chair, and
there you have it. Thank you.
CHAIR KAHO' OHALAHALA: Okay. Thank you, Member Johnson. Members, in your binder
under this Committee Item No. 17, you will note that there is a communication, I believe,
in the very front part of your, your binder of initial questions that were posed to, to the
Department with some of the responses indicated there. And it's on, on August 31, 2009
letter with responses from Director of Public Works. So, Member Johnson, you are in
part reiterating some of those questions and at the same time I took some notes as to
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some of the things that you are raising today that the Director might have responses for.
So at this point in time then what I'm gonna do is I'm gonna ask the Director to make
some comments. And, Director, you can...I don't know if you have a copy of that, your
letter. You have to look at...
MR. ARAKAWA: I do have a copy of the letter.
CHAIR KAHO'OHALAHALA: Okay, thank you.
MR. ARAKAWA: Yeah, I, I do have some introductory comments for the Committee. The
item you have before you actually stems from a September 18, 2009 letter from
Councilmember Johnson pertaining to deferral agreements. And the concern stated in the
letter was a concern for means to efficiently, efficiently monitor compliance with deferral
agreements. By way of background, deferral agreements were allowed by the County
Code between 1974 and 2007. The law was repealed in 2007 but there are existing
agreements that are still in effect. The deferral agreements are to allow deferral of
frontage improvements for the subdivision. And this may include items such as
pavement widening, curb, gutter and sidewalk improvements along the property line, the
front property line of the development. The agreement...essentially states that the
subdivider or owner agrees to pay his or her pro rata share of the cost of road
improvements upon the existing street. Deferral agreements were allowed for
subdivisions involving three lots or less.
So in the past, if subdivisions of four lots or more were approved, they were required to
install the frontage improvements. And also the law noted that deferral agreements
cannot be used on any subsequent...resubdivision of the resulting parcels. The key is
that the agreement requires the subdivider or owner to pay a pro rata share or
proportionate share of the cost of roadway improvements. This means that the County or
other parties must then provide the remainder of the cost. In order for the County to do
that, the County must have a project to implement road widening and frontage
improvements. This includes funding for the necessary environmental review, the plans,
the design, the permits, land acquisition and the construction. The only project in the list
of Department of Public Works' projects which involves road widening and frontage
improvements and which is reasonably close to construction is Lower Honoapiilani Road,
Phase IV.
Thus, we have gone through the necessary subdivision files to see how many deferral
agreements, how many deferral agreements exist within the geographic scope of the
project. And there are four deferral agreements affecting what is currently 14 parcels and
we have sent the initial letters to the current owners to inform them of the upcoming
project. However, this at this time we cannot notify them exactly when the project
construction will occur or exactly how much they owe. We have another set of letters
which we still need to send out. Going forward as road widening and improvement
projects are proposed, we can go through our subdivision files to search for deferral
agreements which are within the geographic scope of the project. Then we can notify
-5-
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these owners accordingly and go through the process of attempting to...collect on the
pro rata share of the cost of improvements.
Thus, we intend to collect the necessary information on deferral agreements as we need
it. There are approximately 4,900 subdivision files at Kalana Pakui and an, an additional
5,800 files in storage. And, of course, not all of these have deferral agreements. So we
do not need the information, all of this information, at the current time. And it would
take many months of research to find deferral agreements through the 33 years that this
provision was in existence. So, anyway, that concludes my comments on the matter and
I'd be happy to answer any questions which you may have.
CHAIR KAHO`OHALAHALA: Okay, thank you, Director. Can you just, just restate the
numbers you said? You had 4,900 subdivision agreements within your Department right
now?
MR. ARAKAWA: No, no, Mr. Chair. It's 4,900 subdivision files.
CHAIR KAHO' OHALAHALA: Files.
MR. ARAKAWA: And an additional 5,800 files that are in storage off, off-site.
CHAIR KAHO'OHALAHALA: 8,000?
MR. ARAKAWA: 5,800.
CHAIR KAHO'OHALAHALA: 5,800. And then the number of agreements then, you do not
know at all?
MR. ARAKAWA: We have a, just basically a rough number on the amount of subdivision-three lots or less subdivisions that have these agreements and it's roughly around 17 or
1,800 of those.
CHAIR KAHO' OHALAHALA: Okay. And then just for further clarification, of the 1,700, are
they coming from your subdivision files that are the 4,900 or are they coming out of the
5,800?
MR. ARAKAWA: Both.
CHAIR KAHO'OHALAHALA: So it's a combination of both. So you have spent some time
taking a look at where those agreements are?
MR. ARAKAWA: That's a rough estimate as far as how many files, yes, we have.

PLANNING COMMITTEE MINUTES
Council of the County of Maui

November 15, 2010

CHAIR KAHO' OHALAHALA: Okay. I just wanted to get the numbers straight. Members, do
you have any questions of the Director concerning this? And let me go right down the
line and I'll begin with Member Baisa, Johnson and then Nishiki.
COUNCILMEMBER BAISA: Thank you very much, Chair. And thank you, Mr. Arakawa.
This is sobering information. And I've heard Member Johnson talk about this quite a bit
in the last four years and I can understand her frustration. You know, to think that there
is 11,000 of these records or files or whatever they are sitting around somewhere, what
boggles me is the amount of money that may be due to us that is, you know, uncollected
or undetermined or...I, I believe determined but not collected. I don't know. I need to be
set straight on that. I think what I'm more concerned about is how are we...do we have a
suggestion as to how we can begin to collect this money? And if that includes that we're
too busy and it's too gargantuan a task for staff, have we considered maybe contracting
this collection out to somebody for, for a price? Chair.
CHAIR KAHO' OHALAHALA: Member...I mean, I'm sorry. Director, do you have any
responses that you...
MR. ARAKAWA: As, as I mentioned in my opening comments, basically what the law, the
Code, allowed at the time that it was in effect was that we require a pro rata share, a
proportionate share of the cost of roadway improvements.
COUNCILMEMBER BAISA: Uh-huh.
MR. ARAKAWA: And so we can only collect it when we have a project to basically widen the
road and do all the comprehensive improvements. And the only project that we have
currently that is...reasonably close to implementation is Lower Honoapiilani Road, Phase
IV. That's it. So if we wanna collect all of the information on the other deferral
agreements, we would not be able to collect any money of those until we have a project
ready to implement.
COUNCILMEMBER BAISA: Are these projects all over the County?
MR. ARAKAWA: Yes. They are scattered all over the County and these are all small
subdivisions with small lot owners.
COUNCILMEMBER BAISA: When we say road improvements, this is when you can, you
know, get in there and, and assess money. What constitutes road improvements?
MR. ARAKAWA: What typically we require when these subdivisions come in for approval is
that the subdivider basically does half of the roadway improvements along his front
property line frontage. So he does only half of those improvements. So that may include
curb, gutter, sidewalk improvements and resurfacing of a portion of the, the road just
along his frontage. And that, that, that'll be it. If you are talking about deferral
agreements that may involve, say, the rural or ag district, in those districts we do not
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require curb, gutter or sidewalk improvements at all. The standards don't require that at
all so if anything, it may require just a, a partial widening of the existing pavement.
COUNCILMEMBER BAISA: I'm trying to follow this. This is new to me. I'm sorry. Forgive
me if I don't understand it. But I'm gonna do XYZ subdivision and it involves road and
road improvements. You're saying I do half. When does this deferral agreement kick in?
MR. ARAKAWA: The, the deferral agreements typically involve the dedication of a
road-widening lot as well. And so when there is a widening of the road between...for a
certain length of frontages involving a number of lots and there is a comprehensive plan
to do these improvements, that is when we intended to collect on these deferral
agreements from the small lot owners.
COUNCILMEMBER BAISA: And this is not happening at all except with this Lower
Honoapiilani Highway?
MR. ARAKAWA: That is the only project that we have on the books that involves widening at
this point where there's a comprehensive plan for improvements. And in that project we
are still tied up with actually acquiring the needed property to do the, the road widening
along the entire frontage of the project.
COUNCILMEMBER BAISA: So even though we could go into our records and identify these
agreements, it doesn't necessarily mean we would collect anything until such time as
those roads would be widened?
MR. ARAKAWA: That's correct. And that's why we, we are saying that as we have the, the
projects come up and it's ready for implementation we, we can then go through our files
and look for the necessary information and, and inform the property owners that the
deferral agreements are in effect.

COUNCILMEMBER BAISA: Okay, thank you. Thank you, Chair.
CHAIR KAHO' OHALAHALA: Okay. Member Johnson?
VICE-CHAIR JOHNSON: Yes, Director Arakawa, the, the, you know, what you're talking
about, of course, what you described is sending out notification in advance where you've
identified deferral agreements would be applicable when you make the improvements.
Now I notice--and because this goes way back, I...I...perhaps it even predates your, your
directorship--one of the things that happened is that the first three phases of the highway,
you know, which would be the lower road, there were deferral agreements on that.
That's where, you know, we found all these. And that's...and plus, we also found that
not only had monies not been collected on the most recent roadway improvements but
there was a previous set of improvements that had been made in that area that also were
not collected on. So because these do go back quite a, a, you know, substantial period of
time, so my question to you is where improvements have even been identified as being
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made in the past and that particular agreement runs with the land, do you believe it would
be reasonable to try and settle those where maybe one, possibly even two different times
frontage has been improved? Maybe not to the extent that it is currently but that there
should be some mechanism to try and remove that from their, their property and settle
that issue because I can't tell you when Phase I, II and III would come up again. But at
least if, if it ran with the land and nobody was watching the store, can't we try and collect
something and try and come to some kind of resolution?
MR. ARAKAWA: Councilmember Johnson, as I mentioned, you know, the, the law, this law
has been in effect since 1974. And there were previous phases as you mentioned along
the lower road which did involve some Federal aid projects and it did involve a widening
as well. But as far as whether we can go back and actually collect on, on those, I, I
probably should refer to Corp. Counsel on that, that question.
CHAIR KAHO' OHALAHALA: Corporation Counsel, would you like to...
MR. HOPPER: I'm not necessarily, particularly familiar with, with this issue. I, I did prepare
for this meeting. For, for something like that I think you'd need to look at each, at each
case. It's hard to give a general answer. I don't know in which cases there have been
improvements that were done and not, and, and the money not collected. The agreements
are supposed to be recorded on the property and run with the land. So they should have
notice of the agreements and there should be an encumbrance on the land.
How you would physically collect on those agreements I'm not, I'm not sure if it would
be by way of, you know, bringing a lawsuit, by way of, you know, sending demand
letters and things like that. I don't know if the County may have other situations where it
does things--I don't know--maybe, maybe as, you know, would collect taxes or
something like that. But, I mean, as far as if the improvements have already been done,
you know, the, the original provision allowing for a deferral just states that...the owner
must agree to pay his or her own pro rata share of the cost of road improvements upon the
existing street pursuant to the terms of the ordinance authorizing the improvements by the
County or to a formula determined by the County taking into account reasonable factors
and such as, et cetera. It expounds on the formula. So, I mean, if you'd be able to
determine that number, you know, you could perhaps go back and look at that based on
each agreement. You need to...know that number so that's why Mr. Arakawa, I think,
explained you need to know what the value of the improvements are.
As far as going back in the past, I mean, it's something we could look into. I think to
authorize an amount less than what's required by that deferral agreement, you may need
to look at passing another ordinance 'cause I don't know if the Department would be
authorized to do, to do that if under existing law they had to collect a certain amount.
Again, the amount is sort of...it's not...it, it basically says pursuant to the terms of the
ordinance authorizing the improvements or a formula determined by the County. So it's
a bit open as far as that. But, you know, we, we could look at that. I would wanna look
at each individual agreement and the particular situation though before I could really give
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you an answer. And, and then there can be the issue of do the owners have the money to
pay it. You know, are you going to look into collecting something that's, that's...if
someone who's judgment-proof or, or may not have the money to pay the improvements
could be another--not necessarily a legal issue but a, a practical issue with collection in
those cases.
VICE-CHAIR JOHNSON: Right. And, and that, Mr. Chair, is one of the reasons why I'm
suggesting that possibly the passage of an ordinance granting some type of amnesty
period for those individuals with a formula and particularly on those properties where I
know it's not just one set of improvements that were made. It's like two sets since they
first entered into the deferral agreement. The ordinances or whatever was required at the
time that the improvements were made those, those were incidents and those were
triggers that have already occurred. I can guarantee it on Phase I, II or III, not all of them
but at least in some situations. So my direction, I guess, would be to try to, I guess, look
at some kind of outside entity to help us identify who these would apply to and then
passing some type of ordinance that would at least put the burden on the individual that
has the deferral agreement running with their property to say you may discharge it, that
there's a mechanism for discharge. Because to just sit there and track all these things
over time, it, it's really cumbersome. And, you know, that would be where I would go
with this, to try to even collect some portion of the monies because some of these
properties have changed hands since the improvements were made. And there's a totally
new owner who wasn't even present when maybe ten years ago an improvement was
made. He bought it but he also bought the financial obligation. So that would be a
mechanism that I would suggest looking into so that these kinds of issues don't linger on,
don't keep going from year to year, Administration to Administration. And, and give the
people who have this recorded on their land some ability to discharge that responsibility.
Thank you.
CHAIR ICAHO'OHALAHALA: Okay, thank you. Member Nishiki?
COUNCILMEMBER NISHIKI: Yeah. I'll make it more simple. Milton, when a improvement
isn't made or has not been made, that is when a person that has three lots or less can defer
it, okay? Now when the improvement has been done and completed, do you people at
that point now demand that they pay it, whomever it is that owns that lot?
MR. ARAKAWA: Councilmember Nishiki, for subdivisions of four lots or more there was
never a deferral option.
COUNCILMEMBER NISHIKI: Right, right, yeah -MR. ARAKAWA: So...
COUNCILMEMBER NISHIKI: --there's no deferral agreement.
MR. ARAKAWA: So the subdivider in those cases...
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COUNCILMEMBER NISHIKI: Had to pay.
MR. ARAKAWA: No, they didn't, they didn't have to pay us. They had to install the
improvements prior to final subdivision approval. So all of the frontage improvements
were constructed by the subdivider.
COUNCILMEMBER NISHIKI: Okay, okay.
MR. ARAKAWA: So there, there...
COUNCILMEMBER NISHIKI: Their part is done. I'm not worried about that.
MR. ARAKAWA: Yes.
COUNCILMEMBER NISHIKI: The ones that I'm worried about is when the County did not do
the project so the person signed the deferral agreement until that, the project was done, if
I'm understanding it correctly. Now if a project has been done, Milton, then I would
think that you people have a way to track who owes for a completed portion of that, say
it's H'Piilani, whatever. Now you, now they owe. So is there a process that you have
tracked all those people that deferred it but now that the road improvements are done it is
time for them to pay?
MR. ARAKAWA: I, I believe that was the point that Councilmember Johnson just brought up -COUNCILMEMBER NISHIKI: Okay.
MR. ARAKAWA: --with regard to those...
COUNCILMEMBER NISHIKI: So, so have you guys been collecting on them?
MR. ARAKAWA: No, we, we have not.
COUNCILMEMBER NISHIKI: And, and who's responsibility is that?
MR. ARAKAWA: Again, if, if the...this law was in effect since the '70s and if the Council
wishes to explore that avenue then, I mean, we can certainly look into it.
COUNCILMEMBER NISHIKI: Yeah. See and, Mr. Chairman, I think, I think what Jo Anne
brings out is valid. The fact that there was no agency tasked with collecting these money
once the deferred agreement, I mean, the...so the Director has the, has the power to defer
it, allow them to defer it. But the Director now isn't taking that responsibility to collect
it, okay? So now we gotta do that job for County government. So I think this is the
process now that we need to go and hire somebody and, and, and collect on these people.
Plain and simple. It's owed to us because the project's been completed. For those that
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have not been completed, I guess, Mr. Corporation Counsel, and I'm reading from
18.16.270. And this, changes may have been made, but it says for large lots, under C,
improvements along adjacent street may be deferred with the approval of the Director
provided that the subdivider or owner or heirs and assigns agree to provide deferred
improvement, and so on. So I heard from Jo Anne saying that this is now eliminated, but
is it eliminated or not? And does the Director...is this ordinance still in effect, Milton,
where if it's--I don't know, you used, you used the, the number three--but in these large
lots do you still have the power to allow deferral?
MR. ARAKAWA: For large lot subdivisions, is, is that your question?
COUNCILMEMBER NISHIKI: Oh, I don't know how many lots it says. It doesn't say how
many But you said three. You used the number three.
MR. ARAKAWA: For subdivisions of three lots or less, as I mentioned, between 1974 and
2007, the County Code allowed those deferral agreements.
COUNCILMEMBER NISHIKI: Now what?
MR. ARAKAWA: In 2007, the law was repealed.
COUNCILMEMBER NISHIKI: Now what?
MR. ARAKAWA: So now if you have a...proposed subdivision of two lots or three lots from
one lot, then you would be required to put in the frontage improvements.
COUNCILMEMBER NISHIKI: You would, you would be required to?
MR. ARAKAWA: Yes.
COUNCILMEMBER NISHIKI: Okay. So that's covered now then?
MR. ARAKAWA: Yes.
COUNCILMEMBER NISHIKI: So you have no power now to allow any kind of deferral, only
unless...or is it, is there an only unless part to it where -MR. ARAKAWA: No, the deferral...
COUNCILMEMBER NISHIKI: --it's not being done yet?
MR. ARAKAWA: No, the deferral that we're talking about are about existing deferral
agreements on three lots or less subdivisions that were executed sometime between 1974
and 2007. So these are all the old deferral agreements.
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COUNCILMEMBER NISHIKI: Okay, fine. Now you bring up 4,958 in which Gladys is saying
there's 11,000. Okay, I'm not worried about that part. My whole question is do we have
now a system? Seems like we haven't, Mr. Chairman. He's not collecting on it, okay.
So now I think what, what we're saying is that we need to start collecting on it. So, and
Corporation Counsel says well, I need to look at it on a case-by-case basis, okay. So let's
do it and let's direct it. Do we have to pass an ordinance is the question, Corporation
Counsel? For now for us to collect all this stuff, or is there enough bite in what we have?
It's just that we need to get off our duffs and do it. And, and, and maybe assign
somebody.
CHAIR KAHO' OHALAHALA: Okay, Corporation Counsel.
MR. HOPPER: I think if you're looking for...there, there may be some cases like if you're
looking for an outside source obviously, if you were gonna contract with somebody.
That may be an issue that you need an ordinance for. I'm not sure--and the Director who
has more experience than me in, in these issues--I do not believe there's...there's nothing
in the Code that I see would authorize the Director to, to settle these types of amounts.
The Planning Department, for example, if it issues a violation on someone and issues
fines, can settle based on the amount of fines. It's a little different. But in, in this case if
the, if, you know, Councilmember Johnson brought up the issue of allowing the County
to settle for, perhaps, not the full amount or value of the improvements but a lesser
amount. That may be something that, that you may need an ordinance for.
I, I'm not sure exactly what these amounts are. The, the ordinance says that the amounts
will be determined pursuant to the terms of the ordinance authorizing the improvements
by the County or to a formula determined by the County taking into account reasonable
factors such as the actual cost of the road improvements and the number of feet of
roadway abutting the subdivided property. So I'm not sure how these amounts, amounts
are determined in a particular case. And, you know, the, the Department can maybe
explain that a bit more. If there's some sort of, like, full amount that would come up, I, I
would...this wouldn't seem to authorize the Director to settle for an amount less than that
based on what I'm, I'm reading here.
So, you know, as far as collecting if there's actually been improvements done under a
deferral agreement right now, if the improvements are done and they're due, I wouldn't, I
wouldn't see the need that I can think of right now for the Council to pass an additional
ordinance in that case if the County's gonna simply try to get the full amount of those
improvements if it's already owed them. Now the Director can correct if I'm wrong, but
I, I, I wouldn't see any reason if it's already finished why the County couldn't collect on
those agreements.
COUNCILMEMBER NISHIKI: Okay. Let me ask Milton this question. Milton, the question
is, just because you brought up--you used the word fourteen and four--have there been
improvements that have been completed that the Department may or may not know about
but has not done their work to make a determination on whether we need to pursue,
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because you've got information now that says, yeah, there is 2 million or $3 million and,
and, and we need to pursue it? Has this Department taken and done that work to give to
this Council by saying, yeah, there is this information? We haven't collected and we
know of 50 cases, totaling $7 million that we need to collect. And if, and if that is so,
Mr. Chairman, then as Jo Anne said, we need to, to bite the Department and, and, and,
and take it upon ourselves now to get them to do that work. And, and get that
information for us to make a determination that there is a certain amount of money owed
and, and we need to go pursue it. Hey, Mr. Victorino and Mr. [sic] Baisa will be here
and, and they're listening to this along with others and you know that it's gonna be a very
austere year for revenues to be coming in. So I think we need to, if there is enough
information, and I know if we...we...whether we have it or not with what information
we've been given today that this needs to be further pursued. But no amount of money
today has been told to us of that is owing. And to me, we need to pursue with this
Administration to, to look into it. That's all.
CHAIR KAHO' OHALAHALA: Okay.
COUNCILMEMBER NISHIKI: And you're, you're asking that an ordinance be passed today.
But I think that, you know, I don't know -CHAIR KAHO' OHALAHALA: No.
COUNCILMEMBER NISHIKI: --who's gonna be sitting in anybody's position but it, it would
be -CHAIR KAHO'OHALAHALA: Member Nishiki? Yeah.
COUNCILMEMBER NISHIKI: --next Administration that we need to pursue in, in getting this
done.
CHAIR KAHO' OHALAHALA: Member Nishiki, there is no ordinance. Yeah.
COUNCILMEMBER NISHIKI: So take away all the names, and, and, and just the concern at
hand.

CHAIR KAHO' OHALAHALA: Okay. Just to clarify, there is no ordinance before you today.
COUNCILMEMBER NISHIKI: Okay.
CHAIR KAHO'OHALAHALA: Okay. Chair would like to call on Member Victorino.
COUNCILMEMBER VICTORINO: Thank you, Chair. I guess the question or the bottom line
I'd like to ask Mr. Arakawa or somebody, I've heard lots of information which is great.
Bottom line is, have you any idea, any wild imagination, any kind of number that this
County is owed at this point?
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MR. ARAKAWA: Councilmember Victorino, no, I don't have a number on that. We can only
kinda hazard a guess as to the number of subdivisions that have the deferral agreements
outstanding. If it is the Council's wish to look at these past, completed road widening
projects that took place after, you know, between the, the time period of 1974 and 2007,
we can do that. And we can try and see if we can try to collect on those past obligations
due. Of course, I cannot tell you why this has not occurred, you know, during this entire
33-year time frame. But if, you know, that's the Council's wish we can certainly explore
it and bring that information to the Council and provide that to you.
COUNCILMEMBER VICTORINO: Well, Mr. Chair, I would hope that a letter from you to be
forwarded to the next, to the Administration, and to the next Administration requesting
that that be taken on. And to wherever this, if need be, upon my return or I will put a
PAF out there to get this information because I think Ms. Baisa and myself will be back.
But it's not just about us, it's about the monies owed to this County. And it's astonishing
that 33 years and some seven Administrations and I don't know how many Councils in
between, this has just languished and languished. And I, I'll take responsibility, four
years, I've just heard about it. I've never had any idea what the heck was going on. And
now, now to have some reality set in, Mr. Chair, it's astonishing. But this could be
millions and millions and millions of dollars that is due this County. And the problem is
maybe some people even passed away, you know, people have left, sold it six, seven
times, I don't know. You know, I...we're, we're only hypothetical from this point
forward. But it's the point that this County is due this money. And whether the next
Administration takes it on or not I think the, the Council should make it, you know, very
much an important issue that we need to work on this problem along with a few others
because these are monies that the people of Maui County are owed. Not me, not you, but
the people of Maui County. And so if that can be done, Mr. Chair, I'd appreciate that.
I'll await your direction in that sense. If you want a request from me, I'll do it,
whichever way you think is most appropriate. But I think this is not something we
should let slip to the wayside. We should make sure that this becomes one of the
priorities in the next, next term. I would like to see that. Thank you, Mr. Chair.
CHAIR KAHO' OHALAHALA: Okay. Thank you, Member Victorino. Members, just so you
know, we also have in the audience the Director of, of Finance that's also with us. And
then I know that we have some questions that are possibly dealing with Finance issues
and stuff. But before we move on, the Chair would like, like to ask some, some questions
of the Director of Public Works. Director, I just want to clarify that when you provided
your summary and you stated that you have currently an estimate of 1,700 of these
deferrals. Is this 1,700 part of a ledger that you have, that you're keeping track of so that
there is some information that you or anyone else can refer back to that helps us to
understand that there are these specific deferrals?
MR. ARAKAWA: Mr. Chair, I believe these are just from our database so we just, I believe,
they just plugged in subdivisions of three lots or less. And this is what came out as far as
the, the total number of subdivisions that were approved.
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CHAIR KAHO'OHALAHALA: Okay. So at this time you haven't qualified any of the 1,700 to
find out specifically what those agreements or deferrals may or may not be?
MR. ARAKAWA: No, I don't know the specifics of each...any of those 1,700, actually.
CHAIR KAHO'OHALAHALA: Okay. So that, that needs to be done then?
MR. ARAKAWA: If that's the Council's desire, then certainly we can, we can work on that.
CHAIR KAHO'OHALAHALA: Okay. Well, I think it's been the Council's desire for some
time now but I'm just looking from your Department now that you have some indication
of these deferrals and that there is a need for us to come to some understanding about
where they are, what they are, and what they quantify to be. Would you not do that as
part of your responsibility as the Director of Public Works?
MR. ARAKAWA: Again, if, if you wanna go back and look at those projects that have been
completed as far as road widening projects, we can do that.
CHAIR KAHO'OHALAHALA: Okay. I think the question was asked about a formula, you
know. You stated earlier that there needs to be some formula, something that will help
you to quantify what a deferral might cost for a three-lot subdivision. And is there such a
formula that, that you draw upon currently to make any kind of determination?
MR. ARAKAWA: No. We'd have to determine what the pro rata share would be for projects
that already have been completed. At least for those projects we have a total cost and so
we would have to figure out what is the fair pro rata share. One way is that basically we
can just look at the lineal footage of frontage for the entire area of improvements and just
take a, a pro rata share of that.
CHAIR KAHO' OHALAHALA: Okay. Have you begun to implement any of that?
MR. ARAKAWA: No.
CHAIR KAHO'OHALAHALA: Okay. Now when a person is coming in for a subdivision, in
order for them to be given an approval of subdivision that they move, you mentioned
earlier that they may be required to, to improve half. Is, is the improvement of their half
quantified in any manner so that we know what that cost is? And that, is that information
that you would need in terms of the subdivision approval?
MR. ARAKAWA: No. The subdivider does not give us any quantifiable cost. If it's a
subdivision of four lots or more, then they basically just construct the improvements.
CHAIR KAHO`OHALAHALA: But then for the three lots or less, then you're saying that there
is no quantification of what those improvements are?
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MR. ARAKAWA: No.
CHAIR KAHO'OHALAHALA: But you said that they would be required, in some cases, to
finish half of them.
MR. ARAKAWA: If, if they...
CHAIR KAHO'OHALAHALA: Half of the improvements.
MR. ARAKAWA: If they are constructing a subdivision...if they're doing a subdivision of four
lots or more, then they would have to construct all of those improvements.
CHAIR KAHO'OHALAHALA: Okay. But I'm talking about the three lots or less.
MR. ARAKAWA: Yes. But if it's three lots or less, then they're not constructing it.
CHAIR KAHO' OHALAHALA: So...
MR. ARAKAWA: So they're...that's why they're executing a deferral agreement.
CHAIR KAHO'OHALAHALA: So you're allowing for the deferral based...but when you
mentioned that they were required to improve half of it, then are you saying that that's
the half that is being deferred then?
MR. ARAKAWA: No. With a deferral agreement, they're not required to do half.
CHAIR KAHO' OHALAHALA: Okay. It's only for the four or more then?
MR. ARAKAWA: Yes.
CHAIR KAHO'OHALAHALA: Okay. If a, if a subdivision makes the improvements currently,

and there is no plan in place for improvement, do we come by when we finally have a
plan and dig up their improvements so that we can put in our planned street or road
improvements?
MR. ARAKAWA: I, I'm sorry. Could you, could you repeat that?
CHAIR KAHO'OHALAHALA: Okay. So a subdivision makes improvements on their
frontage.
MR. ARAKAWA: Uh-huh.
CHAIR KAHO`OHALAHALA: And we're saying that we don't know how to quantify that
because we don't have our improvement plan in place. When we do have a plan in place,
do we come now and then implement our plan and then replace what has been improved
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prior because we didn't know how to quantify that or how to integrate that into our plan?
What happens?
MR. ARAKAWA: When, when a subdivision comes along and actually constructs the
improvements, as you mentioned they...we, we may not have the final construction plans
for the overall... improvements for the entire street. And let's say, for instance, the
construction occurred in 1974 when the deferral agreements were, were first allowed. If
we came forward today with a project, it's likely we would probably just dig up the
previous improvements and, and just redo it because at this time it's probably gonna be
old and not to standard anyway. So we probably have to redo it. So it kind of depends
on whether or not the construction that was done by the subdivision would comply with
the final plans that we intend to construct.
CHAIR KAHO'OHALAHALA: Okay. So the improvements made that we're going to replace
then, whose cost is that?
MR. ARAKAWA: If, if we are doing the project then it's gonna be the, the County's cost.
CHAIR KAHO'OHALAHALA: So if we had identified that improvement prior then and
accepted that as part of the, the pro rata share to the County, that improvement would
have been paid into the, the County already?
MR. ARAKAWA: I, I think we're kind of mixing apples and oranges here.
CHAIR KAHO'OHALAHALA: Okay. Then...clarify it then. I'm trying to understand. If, if
we don't have a plan in place and we say that we don't know how to quantify the
improvements because we don't have a plan, therefore we can't figure out what a pro rata
share for those improvements would be, and we don't collect on them then, then an
improvement is...the frontage, is put in place, who's, who's putting the frontage? Is this
the developer and the subdivider?
MR. ARAKAWA: If there's a three-lot or less...subdivision that comes in, if there's a deferral
agreement that was executed, that subdivider does not do any frontage improvements.
They only give us the road widening lot. So when we come forward with a project to
widen the entire road, then we collect on the deferral agreement. The intent is to collect
on the deferral agreement and they would pay...that property owner would pay the pro
rata cost of it.
CHAIR KAHO' OHALAHALA: Okay.
MR. ARAKAWA: However, if, say, the next door property had a subdivision of four lots or
more and they came in for their subdivision prior to our project, we would require that
subdivider to install their frontage improvements and construct it at their cost. So when
we come forward with our project, now we, we do the plans. There may be a widening,
maybe some residents don't believe that we should widen it to the extent that we had
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originally wanted to, the plans may change. The final plans may change. The grades
may change, any number of things may change. If it doesn't match, that the final plans
don't match what the subdividers installed, then we would have to reconstruct it and it
would be reconstructed at the County's cost.
CHAIR KAHO' OHALAHALA: Under three lots or, or less where the deferrals are allowed, can
those lots be further subdivided?
MR. ARAKAWA: The lots can be further subdivided if they meet the, the minimum lot size.
That would be determined by the Planning Department. But the...any lots that are
further subdivided that have deferral agreements, cannot continue to use the deferral
agreements for the resulting subdivision.
CHAIR KAHO' OHALAHALA: Okay. So which means that they would have to pay for it, the
improvements?
MR. ARAKAWA: No. Which means that they would have install the frontage improvements
along their frontage.
CHAIR KAHO' OHALAHALA: So they would have to implement it then?
MR. ARAKAWA: They would have to construct their frontage improvements.
CHAIR KAHO' OHALAHALA: Okay. And then would we be able to assess or quantify what
those improvements have cost so that we have some idea what the rest might be?
MR. ARAKAWA: Well, what the deferral agreements require is that the lots within the
subdivision would have to, would have to pay an amount to the County. And the County
determines that amount that they pay as part of their pro rata share. But what the deferral
agreements don't discuss is how much each lot owner needs to pay as part of the total.
And that's to be decided among the individual lots. And that's where we have...we're
gonna have a number of issues in trying to collect with these deferral agreements is that
there's no agreement between the individual lots that have been subdivided as to how
much each of those lot owners will, will need to pay.
CHAIR KAHO' OHALAHALA: Who, who makes that determination?
MR. ARAKAWA: That'll be between the individual lot owners, not the County. The agreement
does not state a specific formula between the lot owners as to who pays what percentage.
CHAIR KAHO' OHALAHALA: So we make an estimate of the, the cost. And you're saying
that the home...or the lot owners have the responsibility of determining who pays what
percentage?
MR. ARAKAWA: That would be correct.
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CHAIR KAHO'OHALAHALA: Okay, okay. In the 1,700 that you made your...at least your
preliminary estimate, have you determined how many of them are...or, or are all of these
three or less lots subdivision?
MR. ARAKAWA: No, I think the 17 or 1,800 or so subdivisions are all one lot into two, two
lots subdivisions or one lot into three lots subdivisions.
CHAIR KAHO'OHALAHALA: Okay. And then...I, I think that would be helpful to, to fully
understand, you know, what we're talking about out of that, that lump sum. Okay,
Members, at this time are there further questions for the Department? Yeah, Chair would
like to acknowledge the presence of Member Michael Molina.
COUNCILMEMBER MOLINA: Good afternoon, Chair, and my apologies for being late. Just
one quick question to Mr. Arakawa. Mr. Director, in your follow-up question to, to the
Chairman you, you mentioned that basically the property owner will be the one to, to
dictate to the County as to how much they should pay. Can we get a clarification on that?
And if we are gonna give the property owner this empowerment, can I ask why?
MR. ARAKAWA: No, the County...for, for the three lots or less subdivisions that have
executed the deferral agreement, the County would only determine the total amount of
money that it is owed. And let's say that amount is $100. There are three lots that owe
the County 300...$100. But how those three lots divide up who's going to be paying
what share of it has not been mentioned in the deferral agreement. So whether each lot,
each lot owner pays one third or one pays half, the other pays 25 percent each, that hasn't
been decided. The lot owners themselves that are part of the original subdivision must
decide that.
COUNCILMEMBER MOLINA: Oh, so they will decide that as far as -MR. ARAKAWA: Yes.

COUNCILMEMBER MOLINA: --who's gonna pay how much, yeah. Oh, okay, thank you for
the clarification. Thank you, Chair.
CHAIR KAHO' OHALAHALA: Okay. Members, further questions for the Department?
Because if you have other questions, I'd like to invite the Director of Finance down.
VICE-CHAIR JOHNSON: Just one quick one.
CHAIR KAHO' OHALAHALA: Go ahead, Member Johnson.
VICE-CHAIR JOHNSON: Yes. And, and, you know, Director Arakawa, I know there is one
property, I think it's by Hui Road E where it was three lots. Now it's five lots. How do
you treat, you know, like, let's say, the additional lots that were created in the original
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subdivision? Is everybody now asked to pay a pro rata share including the original three?
Or how does that work?
MR. ARAKAWA: The situation you're talking about, there was an...original three-lot
subdivision which had two road frontages on Lower Honoapiilani, Honoapiilani Road
and the other on Hui Road E. It was kinda like...an L-shaped property. And there were
three lots carved out of that original subdivision. That was approved and there was a
deferral agreement on the original three-lot subdivision. Subsequent to that, there was a
three-lot subdivision on one of the original three lots. Now on that second three-lot
subdivision what was required was that, because there was... you cannot have a two-time
deferral, the second three-lot subdivision was required to install their frontage
improvements. This is what we required. And we also kept, however, the original
deferral agreement that's still in effect. So the deferral agreement still applies to the
second set of three lots which were subdivided although they have still put in their
frontage improvements. So that was, that's the basic situation with those. So it's two
sets of subdivisions that, that we're talking about here.
VICE-CHAIR JOHNSON: Yeah, yeah. 'Cause I was getting confused 'cause I know when I
first...this was first brought to my attention. So then the frontage improvements were
actually made on Hui Road E? Is that correct?
MR. ARAKAWA: Yes, that's correct.
VICE-CHAIR JOHNSON: Because those lots were up towards the front, more towards the
makai side.
MR. ARAKAWA: This is the second three-lot subdivision that you are talking about. And
those three lots only abut or front Hui Road E.
VICE-CHAIR JOHNSON: Okay.
MR. ARAKAWA: So we required the frontage improvements to be installed as part of the
second three-lot subdivision.
VICE-CHAIR JOHNSON: Okay. And then the first three, they still have that deferral
agreement including the original lot owner that subdivided further?
MR. ARAKAWA: That's correct.
VICE-CHAIR JOHNSON: So he's got a double impact. He has both, whatever improvements
he made plus now he has the additional monies when we go and we do Phase, you know,
IV.
MR. ARAKAWA: Yes. And, and, again, it, it's going to be between the owners of the original
three lots for them to figure out who pays what portion of the County's tab.
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VICE-CHAIR JOHNSON: Okay, okay. All right, yeah. 'Cause, I, you know,
that... (chuckles)...it gets confusing. Yeah, and, and, Mr. Chair, my. ..I guess I'm looking
at this very simplistically to not...unduly burden the County with going through because,
as Mr. Arakawa noted, to go through every file. He has at least culled it down of the ones
that possibly could have deferral agreements, maybe around that number, and not all of
those may have deferral agreements. But my, my thrust would be if an ordinance or
direction--`cause that's kinda where you're looking at--is look at some type of an
ordinance that comes up with a standard formula because we're not permitting deferral
agreements any more. So this is cleaning up a problem that has existed for 33 years.
My thought would be half a loaf or even a quarter of a loaf or a piece of bread in the loaf
is better than not getting anything. So my thrust would be come up with a formula that
says, okay, if you're in a rural area this is what the approximate valuation of
improvements whether those improvements were made, will be made, whatever that
might be. If you wanna discharge this responsibility, this is the way that you do it.
Then in more of the urban areas my recommendation would be if the improvements were
made maybe once, possibly even twice, any type of improvement, if the improvement is
more than 10 years old, say, okay, you pay 25 cents on the dollar of whatever that dollar
amount is that's decided by the Council. And perhaps if it was within a 10-year period
but the window has already passed or maybe ownership's changed, do it 50 cents on the
dollar. But I think there should be some mechanism to allow the Administration to
negotiate.
But putting the burden principally on the individuals who have the deferral agreements
recorded with their lot or with their land because it's gonna cost us a lot to go through.
And I'm not sure but if you come up with an ordinance which is basically a means of
discharging or an amnesty period saying you have these agreements if you have a threelot subdivision or greater, look at your deed. Put the--tell the people how to go and get
that information. Then that way they can come to us and at least try and make a
settlement offer. That, that would be the way that I would personally approach it. But,
you know, however, whatever direction the Committee wants to go is fine 'cause I won't
be here but I still think we should try and make it as easy on ourselves as possible.
CHAIR KAHO'OHALAHALA: Okay. Just a clarification from the Department and, and
following from Member Molina's comment. The responsibility of the homeowners,
where is that indicated that it is their responsibility for the pro rata? What, what are we
using as our law that, that says that it is their responsibility to determine the pro rata cost?
MR. ARAKAWA: Mr. Chair, the deferral agreement basically just says that the subdividers will
pay a pro rata or proportionate share of the cost of roadway improvements. But the
agreements that--and I haven't seen all of the agreements, of course--but the agreements
that I've seen, they do not mention what the percentage of shares...for each lot are and
that's gonna be what the individual lot owners will have to haggle or negotiate over.
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CHAIR KAHO'OHALAHALA: Okay. It's, it's...I'm just wanting to know what...where that
authority is delegated to them, if it's our...
VICE-CHAIR JOHNSON: With the deferral agreements.
CHAIR KAHO'OHALAHALA: With the deferral agreements, are you saying they have no
indication and then if you did make an indication it'll be 33-1/3 percent for each, then we
have that authority to do so? You have that authority to do so?
MR. ARAKAWA: Well, well, these agreements have already been--I mean, these are...have
been executed between 1974 and 2007. So, you know, we'd have to go back to the old
agreements and try to...negotiate it with the individual owners so I think that's gonna be
a part of the problem in trying to enforce this is that we haven't had...specifics as far as
the...each owner's share of what their costs would be.
CHAIR KAHO'OHALAHALA: Well, it seems to me that if you're gonna defer, then you
should take the next step and say I defer with this understanding that each of you would
be paying a third. You know, it seems that we are partly responsible for creating that,
that problem. And what would prevent you from, from doing that? What would have
prevented those agreements from having that recorded in the deferral agreement?
MR. ARAKAWA: Well, nothing would have prevented it if it had been done. But it just had
not been done. So if the Council wishes to say, you know, we can collect on the old
agreements but perhaps collect on a portion of the amounts owed, then we can talk about
perhaps percentages allocated between the owners and so forth and so on. But I don't
believe I have, or the Public Works Director has the authority now to basically determine
what that share would be 'cause the pre-existing agreements do not mention anything of
the sort.
CHAIR KAHO'OHALAHALA: Okay. Well, to get to some decision we still have...would like

to know then what the total amount is, is owed to the County. Before we start talking
about percentages that we want to discount, we should perhaps know what the total
amount would be for the County that is owed. And I guess that's the crux of, of this, this
item is that we have never ever gotten that amount brought forward to us and only now
we have at least an estimate of 1,700. But we have no idea what that represents because
we haven't taken any time to look at those deferral agreements. But I would just wanna
caution this Committee before we even begin talking about discounts, we should know
what is the true value that is owed to the County of Maui so that we understand what
these deferral agreements represent. If I may, I'd like to call on the Director of Finance.
If you'd like to, to join us, please. Okay.
MR. YOUNG: Good afternoon, Mr. Chair, Members.
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CHAIR KAHO'OHALAHALA: Thank, thank you, Director, for being here. Director, there was
some, some questions that were asked earlier and I think that they were more Finance
kinds of questions. And in our attempt to try and, and decide and figure out how we're
going to come to a better position in terms of making collections for these deferral
agreements, part of it is going to be how the Department of Finance is going to be
involved or support or assist in, in us trying to come to some kind of process or manner in
which we might seek to collect on these deferrals. So I'm not sure if you're familiar with
this particular item if you've ever had discussions on these deferrals and if you have any
suggestions or thoughts about them, you know, I would ask for your, your comments.
MR. YOUNG: Well, Mr. Chair, only through casual conversation with Councilmember Johnson
in regards to providing some background for me on these deferral agreements. First of
all, the Department of Finance is not involved in the entitlement process so we have no
knowledge or recordation of what deferral agreements are in place except those that are
maintained in the entitling departments. So namely, Department of Public Works or if
the Department of Planning has, has them.
In terms of the collection, though, the...you know, we, we could be involved to the extent
that, you know, we can advise and consult on terms of mechanisms or avenues for
collection. But since the recordation of these agreements are housed or organized in such
a manner where they're not categorized by the, by the agreements themselves, they are
categorized by the subdivision, that...you know, it would be challenging for any
department, Public Works, Planning, Finance, it doesn't matter, or any consultant for that
matter to go through and identify which agreements can be effectuated or enforced upon.
So then the question really becomes a matter of resources and time. And I know
from...for the Department of Finance, we do not have any personnel that are in place that
perform any function close to this of investigating documents and finding agreements or
documents or enforcements that can be acted upon by the County, proactively on,
on...for the County to effectuate. So I think if Mr. Arakawa's Department does want to
pursue them more vigorously, you know, I believe the Finance Department would be
fully cooperative to assist in whatever way we can.
CHAIR KAHO'OHALAHALA: Okay, thank you. Members, any questions that you'd like to
ask of the Finance Director? Go ahead, Member Johnson.
VICE-CHAIR JOHNSON: Ordinarily, Kalbert, when a debt is owed to the people of the County
of Maui there's a couple different mechanisms that you use. One, of course, is to go out
to collection and try to secure the monies that are owed. If it's determined through
ordinance that there is a formula that's, you know, agreeable and, you know, even some
of the money can be collected and particularly because some of the ownership has
changed over time, but if a formula could be arrived at whereby these amounts were
owed, because these are instruments that run with the land, they're legal documents that
basically are, in effect, a promissory note or a lien on that property, what would be the
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mechanism that you would ordinarily use to collect debt or threaten to collect debt where
there is an actual requirement to pay that is recorded with the land?
MR. YOUNG: Ms. Johnson, well, administratively the Department of Finance would...the
fullest extent would be through a lien -VICE-CHAIR JOHNSON: Uh-huh.
MR. YOUNG: --on the property. So I, I believe in Mr. Arakawa's correspondence he did
reference earlier that the Department does place on the deeded title some, either some
encumbrance or short of the form of a lien. The County could always pursue those but
administratively it would be more...effective through the legal process. So there have
been instances where, where Department of Finance has pursued outstanding liens on
properties. We've had to involve the Department of Corporation Counsel through the
judicial process to effectuate the liens. The County does, in certain rare instances, have
the right of foreclosure but they're primarily limited to real property tax issues. So to me
the fullest administrative extent would be at the limits of the, of the lien process.
VICE-CHAIR JOHNSON: Okay. If, for example, there was a, a means where there was some
agreement and people came forward either through an ordinance or some other amnesty
period whereby they were coming forward and said, please identify and we'll work out a
payment plan with you. Do you do that generally? You know, if somebody says, look, I
don't have the $1,000 to pay you right now for the value of my improvements. But can I
pay...do you take credit cards? Do you take payment over time? Is that something that
your Department could also help those individuals who may not be in a great financial
position right now to pay off?
MR. YOUNG: For County Finance, there's actually only...the County Code must authorize the
administrating director the authority to settle accounts.
VICE-CHAIR JOHNSON: Okay.
MR. YOUNG: And specifically authorize if they can be settled for less than what is actually
owed. So I'm not familiar with this particular section of the Maui County Code for
deferral agreements so I don't know if the Public Works Director has that authority. But
in other areas of the County there is no authority to settle accounts for less than what is
actually owed. So if that be the case, I would say Public Works Director doesn't have the
authority to issue an amnesty program or a payment plan, a deferral where, you know,
there's no interest involved. However, there are other aspects of the County Finance
where it does...the Code does specifically allow the administrating director to accept less
or to settle the penalty. I, I believe there's some, you know, in area of fines. There's
various sections of the Code relative to the Finance Director that the Finance Director has
the authority to issue a payment plan but can't suspend interest. So I can issue a payment
plan but I can't suspend interest from accruing. So the Code in that regards is very
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specific from what I've seen. And I couldn't speak to the definites of this section of the
Code.
VICE-CHAIR JOHNSON: Okay. And, and that again, Kalbert, would be something that, you
know, Council or future Council would have to, by ordinance, grant that mechanism and
grant--because this is a very unusual situation. And it's, it's not going to be occurring
any more so it's basically taking care of a messy, very, you know, I guess, you know,
problematic kind of concern that has occurred over the last however many years, from,
you know, whenever Milton said. I mean, it's the last 33 years.
MR. YOUNG: Yeah. If, if that authority doesn't already exist, then, yes, it would require...only
the Council can give that authority under the Code.
VICE-CHAIR JOHNSON: Yeah. And, and that would be, you know, where I'm kind of headed
to grant whether it's Milton in cooperation with Finance some kind of...negotiation
capability to at least collect the money. And, and, Mr. Chair, the only reason that I think
every situation is very different is because improvements may or may not have been
made. They may never be made. In which case, you know, 'cause if you have some
rural areas where the roadways were never gonna be improved, well, you know, there
you have it. But at least, I think, that determination should be made. But then other
properties have, over time, changed hands not once, not twice but probably many times.
And maybe there was even two sets of improvements that were made. So I think that's
my, my basic thing is just deal with it in as efficient and an effective a manner without
creating an undue burden on either Administration or on the individuals that have these.
And just clean it up and collect whatever we can possibly collect because at this point,
that is zero. Thank you.
CHAIR KAHO'OHALAHALA: I'm not sure that this would be--oh, I'm sorry. Any other
questions?
COUNCILMEMBER VICTORINO: Yeah, yeah.
CHAIR KAHO' OHALAHALA: Go ahead, Member Victorino.
COUNCILMEMBER VICTORINO: I'll allow you to ask your question first and then I'll ask
mine afterward. Go ahead.
CHAIR KAHO'OHALAHALA: Go ahead, Mr. Victorino.
COUNCILMEMBER VICTORINO: Oh, okay. Thank you, Mr. Chair. Mr. Young, you know,
in these, in these kinds of situations I think Chair Kaho'ohalahala has been bringing up
the fact that we have no idea what is owed us. And you've stated that and, and
Mr. Arakawa has stated that. However, we have in the past when we have finally gotten
some kind of number--and I use the situation with Hawaiian Homes. Remember we had
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that, oh, about six months ago maybe even a little longer, if you remember that,
Mr. Chair, that -CHAIR KAHO' OHALAHALA: During Budget session.
COUNCILMEMBER VICTORINO: --during Budget, we came up with that, with a reasonable
conclusion and where I, I forget how that all worked out but we had to pass that
ordinance here, right?
MR. YOUNG: Uh-huh.
COUNCILMEMBER VICTORINO: And so something like that has to start or has to be
initiated from here once we've received the actual number that is owed to the County of
Maui. Is that correct?
MR. YOUNG: I...again, I'm, I don't know the specifics of this particular section of the Code
but, but in that example -COUNCILMEMBER VICTORINO: Yes.
MR. YOUNG: --for, for...that was for real property taxes.
COUNCILMEMBER VICTORINO: Right.
MR. YOUNG: The County Code is very specific that the...you cannot settle real property tax
delinquencies administratively. The Director of Finance does not have...it's explicit.
The Director of Finance does not have the authority. The Mayor does not have the
authority to forgive taxes.
COUNCILMEMBER VICTORINO: I see.
MR. YOUNG: But the Council does. And so in that example, you need to...the Council needs
to know the specific taxes that are being forgiven and the specific accounts that they're
being forgiven on. So that's why it's...and I would assume that if that example is relevant
or...it is the same for this case, you would have to create some...I assume you would
have to create some sort of inventory or record of which accounts are we actually
forgiving. Or, and even if you had some amnesty program as you've been referencing
this morning, or this afternoon, you know, once people come in for...to participate in this
amnesty program you would at that point have to...Council would have to authorize the
ability to forgive them or forgive them at a lesser amount than what is actually owed.
COUNCILMEMBER VICTORINO: So let, let me ask you this question. And we're talking
real property taxes. This is not real property tax, okay? So there is no clear Code right
now for this situation. There is nothing that really specifically says, this is how you'll do
it and this is how you'll collect. Is there anything that specifically covers this situation?
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Not the amount, though. Let's leave the amount alone. But, hey, this is owed to the
County of Maui. It's not tax. It's, I guess, an obligation, right? An entitlement that was
given to you with a deferral to pay it later, right? What other example would you use that
we have here in the County of Maui and how else have we done that, collecting wise?
Collection wise, I should say. Do you have any idea, Mr., Mr. Young?
MR. YOUNG: Well, well there are a, a number of other areas in the County Code where there is
the opportunity for the administrating director to settle fines, penalties, indebtedness to
the County.
COUNCILMEMBER VICTORINO: So you would say that that director, whether it, is that you
or Mr. Arakawa, they have that right to settle that particular claim that is being liened
against or put against this particular individual for whatever it might be, you have the
administrative right to make that settlement? You don't have to come back to us?
MR. YOUNG: Yes. But in those instances -COUNCILMEMBER VICTORINO: Yeah.
MR. YOUNG: --it is explicit in the Code -COUNCILMEMBER VICTORINO: Okay.
MR. YOUNG: --that that authority is given to the, to the director.
COUNCILMEMBER VICTORINO: So what...
MR. YOUNG: And it specifies what director.
COUNCILMEMBER VICTORINO: So the bottom line is we've got to put something in place,
if I'm correct in saying this, in place so then whoever the authorizing party would be
whether it be the director, the Administration, or the Council, something has to be put in
place to settle this debt.
MR. YOUNG: If you wanted, if you wanted it to be settled administratively without coming
back to Council.
COUNCILMEMBER VICTORINO: Right.
MR. YOUNG: You...that the Code would have to explicitly state that.
COUNCILMEMBER VICTORINO: Explicitly say that. If we want it some other way, it had to
come back to Council, then we could have it set, say, okay, you, Mr. Arakawa, give us
the amount and then we would decide how to settle it at that point in time. Is that what
you're saying?
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MR. YOUNG: That is what I'm saying, yes.
COUNCILMEMBER VICTORINO: Okay. Okay, Mr. Chair, thank you very much.
CHAIR KAHO'OHALAHALA: Okay. Members, I just have a couple questions I want to ask
the Finance and then we can take a break, okay? And I, I'm not sure, Finance Director, if
this is pertinent. But when, when it is recorded in the, the deed that these amounts are
still owed, the obligation for that is, is, is now part of the, the record, right? It's recorded
in the Bureau of Conveyances. So does that mean that that, that particular deed or owner
of the deed now has a financial obligation to the County?
MR. YOUNG: Technically, I would say yes. However, it, it, it did...does depend how the, how
the agreement is recorded or if there is a specific lien on the property. So if there is a
specific lien for a...like a mortgage, for instance, that specifies a specific amount, it
would be important that if you wanted to clear off that lien, you would have to be able to
show that that amount was satisfied. So the County would have to...would have to come
forward and show that we've been adequate...you know, we've been financially satisfied
for the amount of the lien. And the deed holder would have to demonstrate that they've
satisfied their end of the agreement. So that, that's if the specific dollar amount is
recorded. Now in an instance where the dollar amount is not known where it's just a, an
agreement for action later on, it's some future amount to be, to be determined, that gets a
little bit more tricky, yeah, how that plays out in escrow or to clear it off of the Bureau.
So I would have to leave that for the attorneys in terms of how--'cause I think each case
would likely be very unique. And, you know, I wouldn't wanna state generally how, how
we would clear that off.
CHAIR KAHO'OHALAHALA: Okay. But if we had a couple... samples of that, we could
clearly have a discussion as to whether or not there is a, a lien placed on the property.
And if that were the case, then we could be saying then, technically, as, as far as we know
that there are 1,700 of these, that there could be 1,700 liens on those property owners.
MR. YOUNG: Uh-huh. But Mr. Chair, I, I'm using...I'm saying lien a lot but I don't want you

to -CHAIR KAHO' OHALAHALA: I understand.
MR. YOUNG: --get the impression that that's the only method.
CHAIR KAHO' OHALAHALA: Yeah, I understand.
MR. YOUNG: I, I'm actually referring...I, I, I think I, I kind of assumed and jumped to it. I'm
looking at the correspondence from Mr. Arakawa dated August 31, 2009, on his
Question 3. When you asked are these agreements recorded against the properties with
the Bureau of Conveyances or Land Court and his response was, yes, they are. So this is
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the particular question where to understand how they are actually recorded. Are they
recorded as a deed, a restriction? Or are they recorded as a lien? Or are they recorded as
some other mechanism and that's where you would wanna look and get the example in
terms of...to be more specific in how you can remedy this situation.
CHAIR KAHO' OHALAHALA: Okay. Thank you for that. At this time then the Chair would
like to call for a, a maybe ten, fifteen minutes, ten minutes? Okay, and then we can
probably come to some closure on this and then move to the next item, okay? So ten
minute recess. . . (gavel)..
RECESS:

3:02 p.m.

RECONVENE: 3:23 p.m.

CHAIR KAHO'OHALAHALA: . . .(gavel). . . Chair would like to reconvene our Planning
Committee meeting. Members, I know that we are going to be possibly getting close to
a, a quorum issue so I wanna move to make sure we cover both items. And at this point
then what the, the Chair would like to do is first, are there are any further questions of the
Director? Okay, then my recommendation at this point in time if...on this particular
item, PC -VICE-CHAIR JOHNSON: Seventeen.
CHAIR KAHO'OHALAHALA: --Seven...l7 is to defer this, okay? And what the Chair would
like to possibly do is, is take up some of today's discussion and see if, in fact, there are
things that we might make a recommendation for in terms of trying to move this forward.
So I'd like to defer this item to take it under further consideration. And then be able to
come back with, with further recommendations.
COUNCIL MEMBERS VOICED NO OBJECTIONS. (Excused: BKM and WN)
ACTION: DEFER PENDING FURTHER DISCUSSION.

CHAIR KAHO'OHALAHALA: Okay. So then I want to thank the Public Works Director for
being here to answer questions.
ITEM NO. 22 AGRICULTURAL IMPACT FEES (c.c. No. 10 30)
-

CHAIR KAHO'OHALAHALA: At this time then, Members, if we can move to our second item
on our agenda and that would be PC-22. Okay. Members, on PC-22, I thank the
Planning Director and Mr. Summers for joining us. Now you have only one
communication that's in the binder at this time and then what the Chair is going to do is
that as part of today's discussion is to hand out to you. And, Staff, did you-VICE-CHAIR JOHNSON: We have it.
-

30-
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CHAIR KAHO' OHALAHALA: --have a chance to hand it out? Okay. Is a, a draft of a, of an
ordinance. And how I would like to begin today's discussion on this item PC-22 which is
calling for agricultural impact fees is simply to raise some of the concerns I think that I
hope that we will take a look at here in Maui County is that agricultural lands serve to be
important lands for us in terms of the production of food, bottom line, okay. And in most
of what we deal with in terms of land use decisions here at the County, you will notice
that a lot of the lands that come before us for Change in Zoning have...for a large
percentage, are agricultural lands. And it occurred to me that while our State
Constitution makes reference to the importance of agricultural lands within the County,
within the State of Hawaii, that we bear further decision-making on the use of those ag
lands. And if we continue on the, the current trend, then I want to understand whether or
not there are impacts in the long term that we should be thinking about that relate to
agricultural lands.
So what the, the Chair had done is just listed some of the, the things that I think that
maybe we should have some consideration for. But in the process of trying to look at
what would be involved in addressing an agricultural impact fee perhaps and in
discussions with Staff, it became clear that we are short of, of coming to any kind of
legislation here if we have not done a study on, on what that impact might, in fact, be
across the board. So shy of that study there would be really very little that we could do in
terms of creating any kind of ordinance. And so what was then assigned to the Staff was
to take a look at what would be involved in the ordinance.
So what you have before you is just a draft of an ordinance. And what the Chair would
like to do is before we go to the discussion on this with the Department is I'd, I'd like to
call on, on Staff to just explain to us what some of the, the procedures or processes that
would be involved in terms of us at the County trying to look at, even beginning to
explore the idea of ordinances that might be involved in agricultural impacts and impact
fees. So I'd like to call on David to just give us an understanding of that.
MR. RAATZ: Thank you, Mr. Chair. Thank you, Mr. Chair. I would call the Members'
attention to County Communication No. 10-30 which is the first item in the binder for
this item. The communication identifies several negative impacts that can arise from the
conversion of agricultural land to non-ag purposes. And under the State law, Chapter 46,
Hawaii Revised Statutes, the counties have the authority to impose impact fees to
mitigate negative impacts of certain kinds of development. The State law says that a
needs assessment study must be conducted before impact fees can be collected. And
that's basically the draft bill that was distributed today, that's what the legislation would
do is identify the perceived negative impacts and then authorize the needs assessment
study. That's the first step in a three-step process the counties have to undergo before
imposing impact fees.
The Members may recall the process that the County has looked at with traffic impact
fees. It is a rather cumbersome process. The needs assessment study has to be based on
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localized concerns. The fees have to be collected and distributed within a specified
geographical area. So again with traffic impact fees the Council's established enabling
ordinance for each of the community plan areas having that as the localized location.
And that could be a possibility for agricultural impact fees as well. So again the draft is,
is the first step. The draft legislation it identifies one community plan area and at the
body's discretion, again, the enabling ordinance can be enacted for any or all community
plan areas to get the process started. But assuming one or more of these enabling
ordinances were enacted then funding would have to be provided for a needs assessment
study. Then the Council would review that study and take the third and final step to
actually enact an ordinance establishing the fees. And then the scheme finally here that,
that is suggested in the County Communication, the fees would be collected and then
used by the County to promote and preserve agriculture in the County and thereby
mitigating the negative impacts of the conversion of ag land to non-ag uses.
CHAIR KAHO'OHALAHALA: Okay. Thank you, David. Members, do you have any, any
questions to, to Staff or to... (chuckles)...to the Department? I wanna give the
Department a chance to respond as well. But right now just to Staff in terms of
procedures, yeah?
VICE-CHAIR JOHNSON: Yeah.
CHAIR KAHO' OHALAHALA: Okay. Go ahead, Member Johnson.
VICE-CHAIR JOHNSON: Yeah, and this would be to David because I know one of the
mechanisms that we use in mitigating is, of course, a fee just like in our affordable
housing. But then sometimes there's other mechanisms whereby on ag land specifically,
you look at density swaps or you look at clustering. So that what's ending up happening
is you still have the useable use of the land but, you know, at least providing that. So is
that something that you also looked at when you looked at just fee imposition? Or was
this where the land was 100 percent displacement and there was no opportunity to
mitigate it any other way?
MR. RAATZ: Thank you, Mr. Chair. Well, for this particular item Staff has really just looked
at the collection and distribution of fees. We've looked at, again, what State law allows
and what other, what other municipalities on the mainland have undertaken. But there
are a lot of different ways, of course, to try to preserve agriculture. You mentioned a
couple of them. Some of the ideas are mentioned in the Countywide Policy Plan and the
draft Maui Island Plan. So to that extent this item is relatively narrow -VICE-CHAIR JOHNSON: Okay.
MR. RAATZ: --focused on the possibility of agricultural impact fees.
VICE-CHAIR JOHNSON: Okay. Thanks very much, David.
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CHAIR KAHO'OHALAHALA: Okay. Members, any other questions to the Staff? Okay,
thank you, David. At this time then the Chair would like to ask the Planning Department
Director Aoki, do you have any comments to make on and you've...I don't know. Do
you have a copy of the draft?
MS. AOKI: Yeah. We just...we have a copy here. This is actually...we haven't seen it earlier
so...you know, the Department as you know is currently doing the traffic impact fee, the
development impact fee which is long been awaited by this Council and previous
Councils. And we understand that this could be one mechanism for the...preservation of
ag lands. But as Member Johnson stated there are other tools also that could be looked
at. So I'd like John to talk a little bit more about nationwide, you know, what's being
done and, and the use of this kind of impact fee. I think one of my concerns with this
obviously is the budget and how much it would cost to actually do the study. You know,
going anywhere maybe from 150 to $250,000. I mean, that's just a rough guess. And
then in addition to that the staff time that it would take to have somebody manage that
project. But with that I'll pass it over to John Summers.
CHAIR KAHO' OHALAHALA: Okay. Go ahead.
MR. SUMMERS: Thank you, Mr. Chairman. As was indicated, agricultural impact fees are
relatively new. There is some history in Vermont and California with this type of tool.
So it's, it's a unique tool. It should be used as part of a comprehensive program. So we
wanna look at transfer development rights and their role in the process. We wanna look
at clustering options. Fortunately, we do have large lot agricultural zoning which is
really the backbone of any ag preservation strategy. So we're good with that tool. We
have limits on the amount of dwellings that can be constructed on ag lots so that's an
important tool.
What this tool does, these, these ag impact fees, is it basically states that if you're gonna
urbanize in one area you would compensate by protecting a different area in the, in the
long term. So in that regard it's similar to a transfer of development rights. But in this
case, it's a monetary fee that's, that's charged and then that is used to retire development
rights somewhere else on agricultural land. As David indicated, there are basically three
steps in terms of setting one of these up. The first is to do a study to identify those
agricultural lands you wanna protect. The second component would be to look at and
quantify, and this is done locally because HRS 46 requires you to identify benefit zones.
So you'd quantify the impact of ag loss in those areas. And then use that information to
essentially set up a fund and quantify the impact.
We do have precedence out there for this type of thing. Again, typically when people
think of impact fees they think about public facilities and infrastructure. We have
wetland mitigation fees. You might be familiar with those so that's somewhat of a
similar process that deals with an environmental resource. Under a wetland mitigation
fee we have no net loss policies and the like. We have coastal access fees that are used in
certain jurisdictions where if you lose access to the shoreline, a fee is paid to purchase
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easement somewhere else. So and we have linkage fees which we use for affordable
housing. So it's kind of a gray area.
Legal issues, HRS 46, I think we'd have to explore in a little more detail perhaps just to
see how this type of structure, and this resource-based structure, fixed...fits with the legal
language in HRS 46 in terms of the needs assessment study. And we'd have to make
sure--what the needs assessment study does is it protects the County from lawsuit for
takings. We're challenged that we didn't have a rational nexus when we ask somebody
to pay a certain fee for the protection of the resource. So it's a pretty big project. It's a
pretty big lift and it should be done concurrent with some of these other preservation
tools if you wanna pursue it.
CHAIR KAHO'OHALAHALA: Okay. Thank you, Department. Members, questions?
Member Baisa?
COUNCILMEMBER BAISA: Yes. Thank you, Chair. I heard David say it and you repeat it.
One of the first steps would be to study ag, the ag land. In one of the testimonies that we
received--in fact, the only written testimony we got today from the...Dave DeLeon of the
REALTORS® Association--Mr. DeLeon is concerned about this and he says if the
purpose of the proposal is to defend agricultural lands, then RAM would suggest a
different tack. Designate Maui County's Important Agricultural Lands as required by
State Constitution and Act 183 of the 2005 Legislature. Can you comment?
CHAIR KAHO' OHALAHALA: Department?
MR. SUMMERS: Thank you, Mr. Chairman. That's a very important thing for the County to
pursue, the identification of Important Ag Lands. So that is something that should be
done. That would, that would be similar to the large lot ag protection zoning that we
currently have, okay? The difference with this tool is that we're always gonna have land
that for one reason or another, it's adjacent to an airport, it's in an area that's very
important for development, there will be instances where we have to urbanize agricultural
land that the, that the public benefit, it's determined, outweighs the cost. So in this case
what, what would happen is you would see a Change in Zoning or a District Boundary
Amendment. The urbanization would occur but with this tool you'd then be able to retire
development rights somewhere else. So it's a, it's just a little different approach.
COUNCILMEMBER BAISA: Let, let me back up. I'm trying to get to...apparently the
Legislature in 2005 says, Maui County, I designate your IALs. Have we done this? Are
we doing this? Are we gonna do this? This seems like a very, very important planning
tool.
MR. SUMMERS: Yes, yes. It is something that we're doing. We're actually beginning with
that at the County level through the Island Plan update. And then we'll use the basis of
that to begin the formal process with the State. The State has a little different process for
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designating IAL. But we are involved in that and we do look forward to working with
the State on that important effort.
COUNCILMEMBER BAISA: I see. But you don't see the chicken and the egg. I mean, I kinda
feel like it would be very important for us to know what our IALs were so that we make
sure we protect them. And this is... seems to be more generic, more widespread. I guess
it's a matter of opinion as to what should be done first.
MR. SUMMERS: Well, I think identifying whether you wanna call important ag land under the
State system or whether it's done through the Island Plan like we're currently working on
or whether it's done through the "needs assessment study". Because remember step one
in the needs assessment study is to identify those ag lands you wanna protect.
COUNCILMEMBER BAISA: Uh-huh.
MR. SUMMERS: So that should really be done first. And you might as well do it in a
comprehensive way whether it's IAL or the County designation. And then once we do
that we can start implementing these tools like clustering, transfer of development rights,
ag impact fees and the like.
COUNCILMEMBER BAISA: Yeah. Well, you know, in my stint on the Planning, as Chair of
the Planning Committee, I heard a lot about people coming and saying, well, a lot of
lands are designated Agricultural. But they were designated Agricultural by default
because when they were designating what was this and what was that, whatever they
didn't know what to do they either put it in Ag or they put it in Interim. And so what I'm
concerned about is are we gonna correct that by what we're doing? Would this study
correct that? You know, if land is really junk land, okay--and I don't know how else to
say it--it's not really good land but it's ag land. Do we still have to protect it? Does it
still have to be designated ag? Or could it be used for something else?
MR. SUMMERS: Well, I think that, that, that first step, the identification of your Important Ag

Lands starts to do that, to deal with this land that was placed in the ag districts a number
of decades ago. And to allow policymakers to maybe look at that in a different light.
Whether we just want--and roughly if...you're probably looking at about 100,000 acres
in that category on the island of Maui.
COUNCILMEMBER BAISA: Uh-huh.
MR. SUMMERS: Now obviously just taking that quantity of land and dumping it into a district
that would allow urbanization might create other problems. So it's a complicated issue.
You're absolutely right that the IAL process or what we're doing in the Island Plan
update will provide us a foundation for those more progressive policies.
COUNCILMEMBER BAISA: Well, I think that's where I'm coming from is I think I'm almost
seeing this as kind of being premature. That I would rather we completed the IAL thing
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so that we know what we're doing and then, then we'll say, okay, these are the lands that
are not really important. So then if they're converted maybe it's not a big deal. But if it
is land that is important and it is converted then there's a penalty. So that's where I'm
coming from. It's the chicken and egg thing.
CHAIR KAHO'OHALAHALA: Members, any other questions? Yeah, okay. You know, the
Chair's intent is to keep this issue alive that the, the new, new Council might take an
opportunity to take a look at. I want to make a comment, though. One is as, as part of
planning tools looking forward that it does become incumbent upon this County to be
responsible for our agricultural lands. I will also want to add that the, the ag zoning bill
was an attempt to take agricultural Interim zone plans and find them in a more important
zoning category that would describe some of those standards.
And, and one of the things that I want to at least impose upon this Council and future
Councils is the idea that I think I struggled with when trying to create the ag zoning bill.
That there is a perception in these islands that are finite. That we have the luxury of
considering part of our lands to be as was termed in my Council term when we worked
on the ag zoning bill as "rubbish lands". And that we should just take all the rubbish
lands and we can do whatever we, we want with them.
I'm, I'm more concerned that, that here in Hawaii where we don't have the luxury or the
ability to expand upon our islands except perhaps for the island of Hawaii and, and
perhaps if Haleakala should come to life one, one day, that we might have the luxury of
saying that we have new lands. But with the finite amount of lands in these islands I was
concerned that we would have the ability to term or describe lands as rubbish lands, or
lands that have no meaning, no use, no nothing whatsoever. And that I'm also reminded
as, as a person who has looked back into our, our cultural practice and uses of these lands
that you'll be amazed at what was produced on lands that we would consider to be
rubbish lands, that Hawaiians utilized almost all kinds of lands. And that's why the, the
term "aina" was really a description of these lands. They're the lands that are, or are and
have the ability to, to feed us.
In moving forward, I think that more and more we need to be concerned not only within
Maui County but within, within the State of Hawaii how we're going to continue to have
the ability to have what I call the, the feeding lands to be made available especially when
they're most needed. And if we don't plan with that kind of understanding in mind, we
might lose sight of the fact that we termed lands to be unusable and therefore we
converted their use to something else and before we realized the importance of what they
were intended for in the first place. And so I, I, wanna leave that thought at the forefront.
Food security for not just Maui County but for the State of Hawaii is going to be very
important. And we all know the statistics. We know that 90 percent of what we eat
today is being imported. And if that's the case, then perhaps if that were to be the
standard moving forward, we might not look at lands as the feeding lands. We might
consider them as just an area in which we can use in any manner we wish to use. But I
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think the more prudent position would be that we consider the concept of "aina", the
feeding lands. And perhaps we need to give that kind, kind of consideration some, some,
some importance.
The State Constitution, Members, in Article XI says that the State shall conserve and
protect agricultural lands, promote diversified agriculture, increase agricultural selfsufficiency and assure their availability of agriculturally suitable lands. And as, as the
County of Maui we have the responsibility to make sure that we are going to implement
that part of our Constitution.
So I think the reason this, this suggestion is coming forward is that whenever we're going
to be converting some of these lands under the feeding lands into other uses, we should
be taking a look at what kind of impact in a long term that use will have on our ability to
feed our people here in, in Maui Nui. And if that is an impact that is, that is justified
perhaps we might take an opportunity to look at how we might benefit in other ways by
this kind of an impact. And that would be really the, the reason for us to consider this
looking forward.
So, so those are my, my thoughts about why this and in further understanding the process,
you know, that's going to be involved. Then looking into the new Council it is clear that
to do so we must do some kind of a, a study on, on the ag lands and the impact and what
its impacts potentially will be that will help us to make that further decisions about. But,
you know, that's all it is. So, you know, I, I think the...if we could come to terms with
that at some point in time, it's going to be important for us to be able to feed our people.
You know, I was reminded that we have a workforce housing, you know, a law that
makes it necessary and important for us to make sure we take care of housing needs for
those who are in need of housing and are not able to, to necessarily buy them at the
market rate, you know. I think that's great and we've done great strides in that area. I
only question whether or not we're gonna be able to feed them as well. And, and perhaps
that's why something like this should be given consideration. And then look at all of the
tools, the planning tools that would help us to determine how best to, to make an
assessment on the impacts and how best to utilize those kinds of fees. Whether they are,
in fact, money or they're land or they're some other tools that would help to promote the
idea of, of feeding our people once more. So, so that's my two cents. So, thank you.
Member Johnson?
VICE-CHAIR JOHNSON: Yeah. I, I just wanna thank you because I think that so many times
we don't look at...and the island environment is really being sustainable in maybe the
same context that the massive farmlands would be able to sustain a population on the
mainland. That's why I think we do rely so heavily on imports from particularly
California, Florida, Oregon, you know, other places. So I think your, your raising that
issue, as well as my retransmittal of purchase of development rights and transfer of
development rights coming back to the Council where it's already had a hearing, I just
think we need the tools. And that's what I see lacking, is that if you, if you have
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problems and you're trying to resolve them, if you have the proper mechanisms in place
in order to address the issues in whatever appropriate manner that might be, it's always
better than not having anything. And that's what's always driven me crazy is in my 10
years on the Council my thing was always infrastructure and concurrency and doing
development that was responsible. Because if you don't plan and if you don't have
mechanisms in place to really address the core issues then, you know, you're, you're
really, you're really not doing your job.
And for me I know the Planning Department when I first started my
mantra...(chuckles)...1 think it was doing the, you know, the impact analysis and doing a
look at what were the things that were happening to our lands, what were the outside
forces and how could we address those? You know, to me it was really the evaluation
and the assessment and looking at how can we address it? So I think this is rational.
I agree with Director Aoki that maybe, you know, the 250,000...may not be necessarily a
great time but if there other--like, I notice American Farmland Trust has really been
noted on this as being a recipient of, you know, being notified when this issue comes
forward for any kind of hearing. American Farmland Trust also at the State level when I
was working with the State Department of Agriculture and also AFT on some of the
mechanisms when the IAL bill was being talked about before it ever became law, that
took a while too. But they were always there at the forefront. So it's not always just
money. Sometimes it's the expertise that they may be able to actually assist us in
providing even some statistical data and providing some of the base information that we
would need in order to form this kind of an ordinance. So I wanna thank you because it,
it, it becomes increasingly difficult for us to feed the, the people.
And one thing I wanna say, I'm really proud of about West Maui is...and I harped on it
for a long while, agriculture on our ag lands is really not going on. And I don't object to
the fact that if you're gonna build a McMansion or whatever it is, well, at least do what
you're supposed to be doing on the land so that it's not something totally different than
the purpose that was intended for your zoned land. So do what you're supposed to be
doing Implement your farm plan. And I'm really gratified to know that many of these
large lot subdivision owners that are up on the West Side that were not previously doing
agriculture are now doing it. And there are some things that we can assist, actually at the
State level, with regard to ag stands and requirements that we have, they're very onerous
where you grow...must grow 100 percent of everything on your own lot. Those are
things that are really, you know, not productive.
So our large lot subdivision owners are now contacting other people who actually are
interested in farming. And they're leasing out their land so that productive farming will
be going on. So if you look at Kamehameha Schools, you look at the lands on West
Maui, they are now getting green. We, we have some challenges with water and the
transmission of water. Some of the people still have to haul it. But this is going on. And
I'm really gratified to say that we are, we are really trying to do something about our ag
land preservation and sustainability. So I think South Maui, they have some...a whole
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different set of problems. But I think that anywhere that we can do this to really promote
agriculture and to reward the people who are...not being rewarded right
now...(chuckles)...which is the farming community. The farmers are under such fire,
and to me the next generation, our youngsters, they really...they need things like this. So
I wanna thank you, Mr. Chair. And I'm sorry for going on but I, I do like--because I
come from farm roots. That's all I wanna see is, you know, people try to make the best
and highest use of the land.
And there are also...I never say junk land because if you look at what Alii Chang has
done with his lavender and some of the other crops that really have lands that are not
ideal. They're kinda rocky, maybe not enough water. But you know what? You can.
There's crops that you can grow on that land. So I wanna thank you.
CHAIR KAHO' OHALAHALA: Okay, thank you. Members, are there any other questions? Go
ahead, Member Molina.
COUNCILMEMBER MOLINA: Yeah, Chair, thank you, just more clarification. You know, I,
I recall I think it was Senator Kokubun had, I guess, convened that State Task Force, I
forget what it was called, 2050 or something. Is, is your legislation somewhat in line
with that whole theme of the sustainability that's, I guess, the State is looking at with,
you know, the preservation of ag land and impacts and therefore, you know, the
consideration of the enacting impact fees?
CHAIR KAHO' OHALAHALA: I, I think the, the sustainability plan is -COUNCILMEMBER MOLINA: Yeah.
CHAIR KAHO'OHALAHALA: --is still a good, good direction and it's still a viable entity and
moving forward, yeah?
COUNCILMEMBER MOLINA: Uh-huh.
CHAIR KAHO'OHALAHALA: I don't think that this, this one is, is being initiated with, with
that necessarily in mind. I think...you know, it, it, it actually goes back to the ag zoning
bill for me. And, and at the time, fortunately, I was able to go to China. And what struck
me in China is that...they had so many people to feed daily. Their foods are prepped for
the most part fresh. You know, I didn't see a lot of refrigeration. But I was struck by the
land use, that almost every square inch of land was being cultivated. Roads, median
strips all had cabbage growing on them.
COUNCILMEMBER MOLINA: All rubbish lands, right?
CHAIR KAHO'OHALAHALA: Yeah,...(laughter)...the side of mountains which were rocky
were still terraced and had food at every terrace level growing down to the
steep...steepest parts of valleys. And it just amazed me that, that, that we would consider
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those lands perhaps to be rubbish lands. And yet they were being cultivated and that
there was a need to produce food because they have so many people to feed. Now we're
no different here but we have something that's, that's clear. We have a finite amount of
land while, you know, China and its continent has expanse areas on which they can begin
more cultivation. We are limited by what area we have to cultivate. So the idea of
having to cover those lands at a rate that would precede our ability to feed ourselves, you
know, and sustain ourselves was of concern to me. And that's why I think the ag bill
became that...that important first step was to at least identify those lands. And then now
comes to the point where perhaps we need some tools to help us to further implement
agriculture as part of why we are here in government is to acknowledge that the feeding
lands are important lands. And if we don't have them, what would we do, you know? So
I, I, I initiate this because of that kind of an experience of looking at intensified
agriculture at a continental level in the most populated place on earth perhaps, China.
COUNCILMEMBER MOLINA: Yeah.
CHAIR KAHO' OHALAHALA: And then come home to our small islands and then be told, oh
this is rubbish lands, we don't need this. And I was struck by that statement. And then
so I made it a point to make sure that we never, ever look at aina as something other than
it has the ability to feed us. If you go to South Kona, you will notice that on the slopes
of, of Hualalai and Mauna Loa, these are aa fields of volcanic rock. And yet many of the
agricultural lands were created out of aa so that the, the piling of stones now became
necessary for them to convert them into agricultural mounds and plots of which many
varieties of foods were grown. And then you look at Lanai's dry conditions or that of
Kahoolawe as well, the hard, arid dry upper lands didn't have a lot of rain. But when
they did have rain they did produce uala, sweet potato, you know, versus the wet /oi
fields or valleys that we are... still know them today as, you know, Hanalei and other
places like here on Maui. But, so there is a different use for different kinds of conditions
of lands whether it's aa, whether it's hard, hot, arid lands like Kahoolawe, Lanai or the
wet valleys of our, our river valleys. You know so that there is still a use for those lands
and we just need to identify them and identify the foods that we can...that are conducive
to those areas and begin not just ignoring them but perhaps giving them more attention so
that they can become productive once more. So, so I think...I'm, I'm hoping that this is
part of a tool that helps move us in that direction if we seek to have our islands be as
sustainable as we would envision ourselves to be. That these are the kinds of tools that
would be helpful.
COUNCILMEMBER MOLINA: Yeah, good. Well, well, thank you for, you know, putting this
consideration out because it's all about being resourceful, and as the old saying goes, one
person's rubbish can be another person's treasure at the same time, yeah? ...(laughter)...
CHAIR KAHO' OHALAHALA: Except in Hawaii, we don't have that. ... (laughter)...
COUNCILMEMBER MOLINA: Thank you, Chairman.
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CHAIR KAHO'OHALAHALA: So, Members, thank you and, Department, I appreciate your
comments moving forward. And the Chair would like to recommend that, that this be an
item that we keep forward and move it into the next Council. So I would entertain a
motion to recommend that this County Communication which would be 10-30,
PC Item 22 be referred to the Council Chair for the term beginning January 2, 2011.
VICE-CHAIR JOHNSON: So moved, Mr. Chair.
COUNCILMEMBER MOLINA: Second.
CHAIR KAHO'OHALAHALA: Okay. Moved by Member Johnson and seconded by Member
Molina to move this County Communication and PC Item 22 to be referred to the
Council Chair for the term beginning January 2, 2011. Any discussion on the motion?
Okay, hearing none, then all those in favor, signify by saying "aye."
COUNCIL MEMBERS: Aye.
CHAIR KAHO' OHALAHALA: Opposed, no? Okay. Thank you very much, Members.
VOTE:

AYES: Chair Kaho'ohalahala, Vice-Chair Johnson, and Councilmembers
Baisa, Molina, and Victorino.
NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Medeiros and Nishiki.

MOTION CARRIED.
ACTION: Recommending REFERRAL to the Council Chair for the term
beginning January 2, 2011.
CHAIR KAHO' OHALAHALA: And so that concludes our meeting today. I want to thank you
for being here and thank the Departments for also being here. This Planning Committee
meeting is now adjourned. .(gavel). . .

ADJOURN: 4:02 p.m.
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