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CHAIR HOKAMA: . . . (gavel). . . The Policy Committee shall come to order. This is the Committee
meeting of 15 th June, 2011. This morning, present are the Members of the Committee:
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Vice-Chair Carroll, Members Baisa, Cochran, White, and Pontanilla. Excused this morning from
today's proceedings are Mr. Couch, Mr. Mateo, and Mr. Victorino.
We have three items that we have agendized for today's review, Members. First, the Chair will
ask if there is anyone that has signed up for...to present public testimony before the Committee?
MS. FRIAS: No, Mr. Chair.
CHAIR HOKAMA: Okay. We have had none, the time has elapsed. So with no objections, Chair is
closing public testimony for today's meeting.
COUNCIL MEMBERS: No objections.
CHAIR HOKAMA: Thank you. So ordered, testimony is closed for today's meeting.
ITEM NO. 26:

FINANCIAL DISCLOSURE STATEMENTS

(C.C. No. 11-120)

CHAIR HOKAMA: Let's move to Policy Item 26, Financial Disclosure Statements. As we are all
aware, Members, the electorate in the election of 2010 voted to amend the Charter of the County
of Maui under Section 10-3, that now is...requires a candidate to file a financial disclosure
statement, who is running for County office, concurrently with the filing of nomination papers,
instead of allowing financial disclosures to be filed 15 days after the filing deadline. The Chair
considers this a housekeeping measure to be consistent with the Revised Charter of the County
of Maui. This morning we have Mr. Greg...excuse me, Gary Murai of Corporation Counsel.
Mr. Murai, you have any comments for the Committee?
MR. MURAI: I have no comment, Mr. Chair; however, I'd be glad to field any questions the
Committee may have.
CHAIR HOKAMA: Okay, thank you. You have the communication from Chairman Mateo and the
proposed, attached ordinance, Bill for an Ordinance. Members, questions regarding this item?
Ms. Baisa?
COUNCILMEMBER BAISA: Thank you very much, Chair. No questions, but I do want to say that
I'm very excited that we're here today to take action on this. I think it's a very positive step
forward, thank you.
CHAIR HOKAMA: Thank you. Any further discussion, Members? The Chair's recommendation is to
recommend to Council passage of "A BILL FOR AN ORDINANCE AMENDING SECTION
2.56.060, MAUI COUNTY CODE, RELATING TO FINANCIAL DISCLOSURE
STATEMENTS". Mr. Carroll?
VICE-CHAIR CARROLL: So moved.
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COUNCILMEMBER BAISA: Second.
CHAIR HOKAMA: I have a motion by Mr. Carroll, seconded by Ms. Baisa to move forward the
proposed bill for an ordinance, recommending first reading. Also, with no objections, Members,
the Chair would ask if there's any objections to including in the motion the filing of County
Communication 11-120.
COUNCIL MEMBERS: No objections.

COUNCIL MEMBERS VOICED NO OBJECTIONS (excused: DGC, DAM, MPV).
CHAIR HOKAMA: Okay. The motion before you is to file the communication as well as recommend
first reading of the proposed bill. Discussion, Mr. Carroll?
VICE-CHAIR CARROLL: No discussion.
CHAIR HOKAMA: Anyone else, Members? If not, having...for the vote, all in favor say "aye".
COUNCIL MEMBERS: "Aye".
CHAIR HOKAMA: Opposed, say "no". Motion carries with six ayes, three excused: Mr. Couch,
Mr. Mateo, Mr. Victorino. Thank you very much.

VOTE:

AYES:

Chair Hokama, Vice-Chair Carroll, and Councilmembers
Baisa, Cochran, Pontanilla, and White.

NOES:

None.

EXC.:

Councilmembers Couch, Mateo, and Victorino.

ABSENT: None.
ABSTAIN: None.
MOTION CARRIED
ACTION: Recommending FIRST READING of bill and FILING of communication.
ITEM NO. 1(30): LITIGATION MATTERS(SETTLEMENT AUTHORIZATION and
INDEMNIFICATION AUTHORIZATION: COLIN DEREK GARDNER V. SAMUEL

All LOO, ET AL.; CIVIL NO. CV 10-00283 ACK RLP) (C.C. Nos. 09-14 and 11-30)
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CHAIR HOKAMA: Let us move to Policy Item 1(30). This is under Litigation Matters (Settlement
Authorization and Indemnification Authorization: Colin Derek Gardner v. Samuel Ah Loo,
et al.; Civil No. 10-00283 ACK RLP).
Okay. This morning we have Ms. Lutey from the Department of Corporation Counsel to give
comment to the Committee. Ms. Lutey, if you will please.
MS. LUTEY: Thank you, Chairman. I also have present Captain Victor Ramos from the Maui Police
Department. The facts of this case are that about 2:30 in the morning, on April 20, 2008, our
Police Dispatch received a loud noise complaint from a subdivision in Haliimaile. Officer
Ah Loo was assigned to respond and when he reached the intersection at Nenelea Street and
Makomako Street, he could hear music blaring from Plaintiff's residence. Officer Ah Loo used
his vehicle spotlight to illuminate the residence, exited his vehicle and began walking to the door.
The music stopped and the house lights turned on. When Plaintiff opened the door, Officer Ah
Loo could smell the odor of liquor and noted that Plaintiff was intoxicated. Officer Ah Loo told
Plaintiff why he was at his residence, and Plaintiff then instructed him to leave his property.
Officer Ah Loo asked Plaintiff for his information which Plaintiff refused to provide. After a
number of requests for his information and warning that he could be arrested, Plaintiff threw
open his door and charged towards Officer Ah Loo. Plaintiff told Officer Ah Loo to go ahead
and arrest him. Plaintiff was arrested for disorderly conduct and harassment. Both criminal
charges were later dismissed by the Prosecutor's Office. I'm requesting for indemnification for
Officer Ah Loo and the opportunity to discuss potential settlement. This case is in active
litigation. We are scheduled for trial next Tuesday, so I am requesting executive session to
discuss this matter further.
CHAIR HOKAMA: Okay. Thank you very much. Captain Ramos, thank you for joining us this
morning. Do you have anything you wish to say to the Committee at this time, Captain?
MR. RAMOS: I do not, Mr. Chair. Good morning to everyone.
COUNCILMEMBER COCHRAN: Good morning.
CHAIR HOKAMA: Good morning. Members, questions regarding...you also have...are aware that the
Chair has posted on Friday's Council Agenda, a potential consideration for discharge regarding
this matter, depending upon what transpires this morning in the Committee meeting and what the
Chair would be recommending regarding this specific item. Questions, Members? Ms. Baisa?
COUNCILMEMBER BAISA: Not in open session, Chair, thank you.
CHAIR HOKAMA: Okay. Thank you. You know, I'm going to call a short recess. I need to find out
whether we can talk about this, certain items in open session. Short recess. . . . (gavel).. .
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RECESS: 9:13 a.m.
RECONVENE: 9:14 a.m.
CHAIR HOKAMA: . . . (gavel). . . The Policy Committee shall reconvene in open session once more.
Members, again we are on Policy Item 1(30). So I'm going to ask Ms. Lutey if she can provide
some comments on the request regarding the indemnification for Mr. Ah Loo, please.
MS. LUTEY: Sure. Officer Ah Loo was employed and working within the course and scope of his
employment on the date of this incident. I believe that based on the facts that we have
discovered during discovery in this matter, that it would be appropriate to indemnify him for his
actions on that night.
CHAIR HOKAMA: Okay. And you also wrote us a, I guess, your opinion regarding this, this case.
You have any comments you want to give us regarding that May 5 th correspondence, Counselor?
MS. LUTEY: Sure, Chair. That memo that I provided to Council in May, actually I think is the second
round of discussion that we were having with Council that started approximately a year ago.
And it was primarily centered over the timing of our request for indemnifications. Typically for
police cases, I would come in earlier than the eve of trial to request indemnification. And the
reason for that is that unlike many of the other cases that exist in our office, if there is an
investigation done, I have a voluminous amount of material available to me to assess whether or
not that employee was, in fact, doing anything that would have been outside the course and
scope, but in addition to it, the Police Commission by statute has the ability to determine whether
or not they're entitled legal representation. So that memo discusses sort of the timing differences
between police case and some of the other litigation that you get.
CHAIR HOKAMA: Okay. Also in that memo, Members, May 5 th --it's on Page 3--Counselor Lutey has
highlighted that the comment of the State statute regarding shall be made by the Police
Commission of the County regarding the, I believe, the indemnification. Has our Police
Commission made such a determination, Ms. Lutey?
MS. LUTEY: Our Police Commission determined that this officer was entitled to legal representation
under HRS §52D-9, but they do not determine indemnification. This body does.
CHAIR HOKAMA: So the Committee's understanding this morning is the Commission is just
recommending indemnification. They're not...they haven't made a decision to provide
indemnification.
MS. LUTEY: Right. Correct. The Commission doesn't have that authority under the statute or any of
their rules to determine indemnification, just representation.
CHAIR HOKAMA: And the Commission has determined to provide legal representation?
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MS. LUTEY: Yes. There's a copy of that letter included with my resolution.
CHAIR HOKAMA: Okay. Do you know before the Commission made its determination to provide
legal representation for the individual, was indemnification part of the Commission's review and
consideration?
MS. LUTEY: The Police Commission does not have authority to determine indemnification, so that
would not have been something that they would review.
CHAIR HOKAMA: Well I'm thinking, Counselor, if you don't...if you cannot give us...this
Committee the reason why you would...you know, I'm thinking, Members, you know, if you're
going to recommend to us, or already have made that determination to provide legal counsel,
there must have been a thought-out process based on facts and conclusion of law. So this...I
think we might need to go into executive session, 'cause I'm not convinced at this time. Ms.
Baisa?
COUNCILMEMBER BAISA: Chair, I'm sorry, but you know, as this goes on, I have a question and I
don't know if it can be answered in open session, and if not that's okay, it can go to executive
session. But I noticed that the name of Lance Kaupalolo was deleted from the suit.
CHAIR HOKAMA: Correct.
COUNCILMEMBER BAISA: Can somebody explain why?
CHAIR HOKAMA: We'll ask Ms. Lutey if she can provide the Committee some comment, please?
MS. LUTEY: Sure. The Plaintiff's agreed to stipulate to his dismissal from this lawsuit about a month
ago. So there is actually stipulation dismissing him from this. Officer Kaupalolo, now Sergeant,
was present at the scene but did not participate in any aspect of this arrest whatsoever. He was
just there as backup.
COUNCILMEMBER BAISA: Okay. Thank you very much.
MS. LUTEY: Sure.
CHAIR HOKAMA: Any further questions by the Committee? And I think...as I, as your Chair, I
understand certain things, one of the things regarding indemnification and whatnot is...regarding
a police officer is discrimination. And if, you know, the officer, as I understand it, is alleged to
have those things then it comes into play whether or not we should indemnify the individual.
And unless Ms. Nakata, you know, if she has something more specific, I mean, that's what your
Chair recalls regarding the Police Department and our officers regarding the discrimination
portion, how it impacts whether or not we should be indemnifying the individual. Ms. Nakata, I
remember the briefing...you have anything you can share with the Committee at this time?
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MS. NAKATA: No.
CHAIR HOKAMA: Okay. I'm going to have you consider an executive session, Members, 'cause I
think there's certain things we need to discuss that I wish not to prohibit the County's position if
and when we do go to court. So the Chair's recommendation on this in the near future of this
meeting, we'll go into executive session. Saying that, I'm going to now take up...put this...defer
this temporarily, Members, with no objections and move to Policy 1(12), have what we can in
open session on that item, and then if need be, we'll take the...consider the two items for
executive session.
COUNCIL MEMBERS: No objections.
COUNCIL MEMBERS VOICED NO OBJECTIONS (excused: DGC, DAM, MPV).

CHAIR HOKAMA: Thank you.
ITEM NO. 1(12): LITIGATION MATTERS (SETTLEMENT AUTHORIZATION: IN THE MATTER
OF THE COUNTY OF MAUI, DEPARTMENT OF ENVIRONMENTAL MANAGEMENT;
U.S. ENVIRONMENTAL PROTECTION AGENCY, REGION IX DOCKET NO.
UIC-09-2011-0002) (C.C. No. 11-30)

CHAIR HOKAMA: Let us move to Policy 1(12), Litigation Matters. Again, this is a Settlement
Authorization: In the Matter of the County of Maui, Department of Environmental Management;
United States Environmental Protection Agency, Region IX Docket No. UIC-09-2011-0002.
Members, we are in receipt of a correspondence dated June 6, 2011, from Department of
Corporation Counsel, that has presented us a proposed resolution entitled, "AUTHORIZING
SETTLEMENT OF IN THE MATTER OF COUNTY OF MAUI, DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT, U.S. ENVIRONMENTAL PROTECTION AGENCY,
REGION IX DOCKET NO. UIC-09-2011-0002". We also have an attachment of a proposed
consent agreement marked as Exhibit "A" for your review. This morning we have Director
Ginoza from the Department of Environmental Management and Ms. Lovell who is the key
attorney in the Department of Corporation Counsel regarding this item. Ms. Lovell, are you
going to give us the opening comments or Mr. Ginoza?
MS. LOVELL: I would be happy to start with the procedural aspects, Chair.
CHAIR HOKAMA: Proceed.
MS. LOVELL: Good morning, Chair Hokama, and Council Members. This particular settlement
request comes to you in a somewhat unusual posture, and that is because there is no lawsuit. We
have not been sued and there is no formal issuance of a notice of violation. What you see before
you is an agreement that grows out of talks that began between the County and the U.S.
Environmental Protection Agency during the course of the permit renewal for the Lahaina
Wastewater Reclamation Facility. That facility, as I understand it, operates under two different
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permits. One is a Federal permit issued by the U.S. EPA, and the other one is a State permit
issued by the State Department of Health. There's an interesting situation in that the Department
of Health and the State of Hawaii some years ago declared certain zones of Maui Island to be
what are known as exempt aquifers. Those are aquifers that the State of Hawaii and its
Department of Health have concluded are not and will not reasonably in the future be used as
sources of drinking water. And our Lahaina Wastewater Reclamation Facility is located in an
exempt aquifer zone, and under its permit with the State of Hawaii, is allowed to discharge
treated wastewater through injection wells, the shafts of which, and the course of which, flow
through an aquifer that has been declared by the State of Hawaii to be exempt. The U.S. EPA,
however, has termed this aquifer to be an underground source of drinking water despite the fact
that it has never been used, at least in post-contact times, as a source of drinking water and
despite the fact that the State has for many years declared it to be exempt. So this is an
interesting legal question that has arisen; however, the County and the EPA have reached a
tentative agreement, subject to approval by the Council, to take certain steps to improve the
quality of the treated wastewater that is disposed of through injection wells. And the County and
the EPA have agreed to disagree on this legal issue and to leave it to perhaps fight out on another
occasion. In reaching this agreement, it's my understanding that the Department of
Environmental Management has agreed, or will agree, with your approval to take certain steps
that they had planned to do anyway, that they had hoped to do anyway, and that there are some
changes perhaps in scheduling; but that nonetheless these improvements to the process and to the
quality of the treated wastewater were already on the drawing board. And it is for that reason
that the Department, with the blessing of the Department of Corporation Counsel, feels that it
can enter into this agreement with the EPA, thereby avoiding potential litigation. And when I say
avoiding potential litigation, we would be avoiding at least right now not only a potential lawsuit
by the EPA against the County, but also a potential lawsuit by the County against the EPA.
CHAIR HOKAMA: Okay. Thank you for those comments, Ms. Lovell. Before I ask the Members for
their questions, Mr. Ginoza, Director, do you have any comments you wish to share regarding
this matter at this time?
MR. GINOZA: Sure. The scope of work being contemplated today is basically to increase our
treatment capacity of disinfection at the Lahaina Wastewater Reclamation Facility to up to
7 5 million gallons per day, up from the current levels of about 2 million gallons per day
capacity. This scope of work, as Ms. Lovell had just mentioned, has been in our capital
improvement program since about 2004, so...and it has been continually been kind of pushed
back until we could reach agreement with the EPA. Because we didn't want to go forward with a
project without...and then have them not bless it basically. And so it has been planned for. Part
of the funding for this scope of work is what I had mentioned previously in I guess in
Ms. Cochran's committee and Mr. Pontanilla's committee about Intrawest providing some
funding as well as Starwood and Hyatt as they do their expansions. So it is something that we
had planned for and so it's something that we had worked with Corporation Counsel to try to
minimize exposure to litigation. Thank you.
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CHAIR HOKAMA: Okay. Before I ask the Members for the...let's just get certain things clear. This is
under Settlement Authorization, but for the Committee, and again, the reason I'm asking this is
your resolution to us, Ms. Lovell, is authorizing settlement, but yet we are in no legal lawsuit to
have one settlement, correct?
MS. LOVELL: That is correct, Chair. I had some discussions with your Staff on precisely how to term
this somewhat unusual situation where we are settling a lawsuit before it happens. Whether that
would be called a settlement or an intra-governmental contract, yeah, I mean an authorization for
the Mayor to enter into an inter-governmental agreement. I thought that probably the safest way
to approach it was to term it a settlement and bring it to you in that guise, but I, I agree that
certainly there is some, there is some wiggle room to call it instead an authorization to allow the
Mayor to enter into...
CHAIR HOKAMA: Again, yeah, Ms. Lovell, you know, my issues regarding the title is that I don't
want the so-called allegations to have more weight than it really should, because nothing has
been officially alleged and there has been no actual documentation that the County has been
negligent or what I would call acting irresponsibly and inappropriately. So again from a
so-called settlement perspective, you know, I'm not too keen on it. Especially, secondly, when
you look at part of the provisions of the proposed agreement, and we're looking at General
Provisions on Page 10, you know, such as Nos. 58, 59, and 60, we're saying that we're not
admitting to any admission of liability, or our actions, or actions not taken, or actions taken, the
admission of past or present violations. But yet, we're doing all of this...these things that
like...we kind of like got caught in doing something wrong without being actually spanked. So
we're going to pay the penalty by agreeing to things, and I believe there is a deadline for this
compliance or agreement of two, at least about two years? Is that correct, Ms. Lovell?
MS. LOVELL: Yes, Chair. There are certainly deadlines, there's somewhat tight deadlines -CHAIR HOKAMA: Very tight -MS. LOVELL: --for getting this work done.
CHAIR HOKAMA: --in my perspective, yeah, you know, since Mr. Ginoza say it's going to need
financial authorization for certain types of work. And again, advise the Committee if we are
entering into areas that should be more than likely be executive session considerations. I don't
know about the payouts or the amount of financial resources and the specifics of that is
something that we should talk about in executive session or we can do it in open. I think it's like
71 force majeure. Who is actually the respondent? Is it only the Department? Is it the County
of Maui as an entity in total? Because the Department cannot tell Council what to do.
MS. LOVELL: Correct. Chair, I think I can address most of those things in, in open session. Certainly
I think the financial part should largely be in open session. The way that the Environmental
Protection Agency captioned this particular matter, or put it on the front page, is they called it In
the Matter of County of Maui, Department of Environmental Management. And there is very
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good law on the...for the...standing for the proposition that a department of the County is not
separate from the County, it's merely a department of the County. So that a lawsuit or any kind
of legal claim against a department of the County is actually a claim against the County. So that
part I think we're on, on very good grounds. When it comes to Paragraphs 58, 59, 60 and so
forth, those provisions were heavily bargained for. They're provisions that I drafted precisely
because I wanted it to be clear to not only the EPA but also to the public and to the citizens of
this County that the Department does not agree with some of EPA's allegations, all of which are
premised on the assumption that the aquifer below our treatment facility is an underground
source of drinking water. You have to accept that assumption, the truth of that assumption, in
order to get to any even potential violation of either the Safe Drinking Water Act or of our
Federal permit. And because we strongly disagree with that assumption, we added these
provisions in Paragraphs 58, 59, and 60, saying we disagree, we...this is a compromise, we are
not admitting any liability, we are not admitting any fault, we are not foreclosing bringing a
jurisdictional challenge at some future time; however, for purposes of this agreement only, we
will accept EPA's jurisdiction and will enter into this agreement. When it comes to the
consequences of not entering into this agreement and perhaps, you know, moving to litigation,
that is something that I think would best be discussed in executive session. In other words, the
pros and cons, do we sign this agreement and accept these terms including the tight deadlines, or
do we take the risk of proceeding to litigation? Have I answered all of your other questions,
Chair?
CHAIR HOKAMA: I think you answered, the main one for the Committee is...I think the Committee
would need...would like to be informed as...before we make a final decision on the pros and
cons of executing this agreement or not, I think the Committee should be given that information
prior to basing a decision. So I'm going to honor that need to go into executive session to hear
the pros and cons of this consideration. But are there questions in open session, Ms. Cochran?
I'll ask...I'll give you your opportunity first since it's in the Lahaina area.
COUNCILMEMBER COCHRAN: I'm just curious, I guess, the aquifer is, it's an exempt aquifer by the
State -MS. LOVELL: Yes.
COUNCILMEMBER COCHRAN: --it's called, but not by EPA?
MS. LOVELL: That is...
COUNCILMEMBER COCHRAN: They claim this aquifer below the facility is actually...contributes
to our drinking water?
MS. LOVELL: Well not, not quite. The EPA takes the position that it is an underground source of
drinking water not because anyone is actually using it as such and not because it in anyway
contributes to the drinking water source for our island, but because theoretically it could become
one. It's my personal view that the only way to make this aquifer into a source of actual drinking
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water would be very extensive desalination, which would be extremely expensive and also would
require an awful lot of power, a lot of electricity, which of course mostly on our island comes
from the burning of fossil fuels. So from an environmental standpoint, desalination--as well as
from an economic standpoint--is not a very viable opportunity at this time. Certainly the water
in the aquifer underneath the, you know, that extends all the way around our coastline is not of a
quality that could be drunk by humans without very substantial treatment.
COUNCILMEMBER COCHRAN: Because it seems that if that little dispute, not little, if that dispute
or difference of opinion or what have you were settled or agreed upon, we really wouldn't be
looking at this at this point. So obviously you've stated your case, explained what you just
explained to us; and they still `til today says we don't buy it, we don't agree, we're standing our
ground.
MS. LOVELL: Yes and no. They do stand their ground on their claim that it is an underground source
of drinking water, because if it is not, then they shouldn't...they have no power to issue or
withhold a permit at all. However, they are not real eager to take that question to court at this
time; and therefore, we have entered into what I would term a classic compromise where there
are certain things we can agree on and certain things that we have agreed to leave to resolve
another day.
COUNCILMEMBER COCHRAN: Okay. Thank you. That, you know, having you say that they're not
that eager to jump into a, you know, a lawsuit with this, sort of gives me confidence on our
behalf that, you know, what we're saying is, is true and this is...we, we kind of know the lay of
our land and the geology of our islands and how things connect to one another. So anyways no
further questions at this time, Chair. Thank you.
CHAIR HOKAMA: Thank you. Ms. Baisa?
COUNCILMEMBER BAISA: Yes. Thank you very much, Chair. Chair, my question is for Director
Ginoza.
CHAIR HOKAMA: Okay. Proceed please.
COUNCILMEMBER BAISA: Mr. Ginoza, are you comfortable that the Department based on...you
know, we just completed a budget and you're participating in the development of this agreement
that your Department has the capability, the resources, and can meet the deadlines and timelines
that are outlined in this agreement?
MR. GINOZA: Yes. The short answer is yes. Basically what we had contemplated in the Fiscal '12
Budget was to do the design of the disinfection upgrade which fortunately Ms. Cochran had
championed the additional, that 700,000 for the design. So that will take us for this current fiscal
year, the work contemplating in this for this current fiscal year. And just as an aside, we met
with Intrawest yesterday about their contributing to funding the design of this and it was quite
positive and cooperative. And they had said, stated to us that within the next three weeks they
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will respond as to the funding and when we could move forward with this. They have to...they
had a change in the composition of their partners of their company, so the people we met with
just had to talk to the partners and get buy-in. But as far as the work being contemplated today, it
is to continue with what we had expressed during the Budget Session that we do one year of
design and then go forward with construction. And so it was something that we thought was
doable, and we compromised on the completion date for these improvements which is...which
resulted in the end of 2013. So basically we had told them a year for design and a year to year
and a half for construction for these improvements.
COUNCILMEMBER BAISA: Thank you very much. I think it's really important that if we are going
to enter into agreement that we can deliver, because we don't want to have failure later on and
then, you know, the whole issue becomes more messy. Thank you.
CHAIR HOKAMA: I think that was a very good point. So before I ask Mr. Carroll if he has questions,
tell us how many components have to be aligned perfectly for this thing to really work,
Mr. Ginoza, and what components. So, you know, if you say I need Intrawest by this date to give
us X amount of or percent of dollars, I need Council to appropriate by this date this much money
for this to happen. Can you tell us in open session what it takes to make it happen? Or
it... should that not be disclosed at this time?
MR. GINOZA: I'm being advised we can speak -CHAIR HOKAMA: Okay.
MR. GINOZA: --in open session.
CHAIR HOKAMA: Okay. You can let us know what then it would take to make it happen.
MR. GINOZA: Sure. For this first phase, it would be largely dependent on receiving the funding from
Intrawest, because what we had agreed upon with them was for them to fund the design and then
the upgrade of the existing channel that we have, the existing UV channel, as well as design and
construct a second channel, an additional channel. So it'd be dependent on that as well as just
the County being able to fulfill the, the project. . . (inaudible).. .
CHAIR HOKAMA: So with that component for the Committee's understanding, you will get a definite
answer in three weeks whether or not it's going to happen or not from Intrawest, is our
understanding? What occurs in three weeks from Intrawest for your Department's requirements?
MR. GINOZA: We get a response from them as to...we had requested that, that we...we're moving
forward with the design, and that we had agreed upon the funding being provided by them, and
that I expressed to them that we...we're working toward, you know, if we do not get funding,
that the agreement was that we stop the...providing the R-1 water. So we'd, we'd basically get
their...I'm hoping to see their commitment in three weeks, but at least a response from them as
to our request. Because we do want to move forward with the design, and fortunately this body
-12-
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has put in some County money to at least get us jump-started until we can receive that money for
the design.
CHAIR HOKAMA: What happens if you use our...the County's funding to jump-start and Intrawest
money does not come through, for whatever reason they choose not to take our water, you know,
what happens then? Are we still able to meet your deadline?
MR. GINOZA: It is something that we would be pulling forward some CIP projects that we had in our
capital improvement program that we had pushed back to I think starting like 2013 or '14, and
we would be doing County funding or if any other developers had come forward needing R-1
water. So for instance, with Starwood and with Hyatt when they needed their SMA, Special
Management Area permit, the Planning Commission had put in those conditions that they are to
contribute to the expansion of the R-1 System.
CHAIR HOKAMA: Mr. Carroll, any questions for Ms. Lovell or Mr. Ginoza at this time?
VICE-CHAIR CARROLL: Thank you, Chair. No questions at this time.
CHAIR HOKAMA: Okay. Thank you. Mr. White, any questions for our resource people?
COUNCILMEMBER WHITE: Thank you, Chair. Director Ginoza, how many injection wells are
currently in use throughout the United States? Just a rough estimate.
MR. GINOZA: I don't have a rough estimate.
COUNCILMEMBER WHITE: Is it in the millions, hundreds of thousands? Or how many do you
know how many are in use about...
MR. GINOZA: I would say in the...if I would just take a guess I would say in the thousands, not in the
millions.
COUNCILMEMBER WHITE: I heard that it was in the millions.
MR. GINOZA: Oh, okay.
COUNCILMEMBER WHITE: Do you know how many are in use in the State of Hawaii?
MR. GINOZA: There are a number of 'em, but the other method of disposal is through outfalls, ocean
outfalls which is what a lot of the other counties use. There are some private injection wells on
the other islands as well, but they also use ocean outfalls. But...
COUNCILMEMBER WHITE: And are you aware of the EPA claiming that any of the other locations
where injection wells are being used are being determined to be drinking water sources?
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MR. GINOZA: No.
COUNCILMEMBER WHITE: Are you...maybe this is an executive session...I'm just wondering, are
we the only county with the EPA making a claim on the...this being a potable drinking water
source in the entire country? Is this...I mean, are, are we...
MR. GINOZA: Mr. Chair?
CHAIR HOKAMA: Mr. Ginoza?
MR. GINOZA: Oh.
CHAIR HOKAMA: Ms. Lovell, you wish to provide counsel?
MS. LOVELL: Yes. I think those are excellent questions, but I believe that we are getting into the area
that perhaps should best be discussed in executive session.
CHAIR HOKAMA: Okay. We will take that advice and...
COUNCILMEMBER WHITE: Chair, my concern is that I would not want to take part real willingly in
a precedent-setting thing where we're just simply accepting a Federal agency coming in and
making a determination that is not supported by the State Department of Health, whose
responsibility it is for our. _determining whether something is a drinking water source or not. So
anyway, I'll wait on my other questions. I've got quite a few.
CHAIR HOKAMA: And again, that's part of my point in the earlier comments from myself, this
so-called alleges...alleged violations. I mean if it's a violation, cite us, it's a violation. But, you
know, these allegations -COUNCILMEMBER WHITE: My concerns, too.
CHAIR HOKAMA: --they can be...potentially we'll commit a lot of resources to. Mr. Pontanilla,
questions in open session?
COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chairman. Yeah and one of the things
that we, we all know is that, you know, water flows down towards the ocean, and, you know, I'm
also concerned should this go forward, you know, what happens to the other treatment plants that
are close to the ocean like Kahului, the one on Molokai? Not so much Kihei. So what's going to
happen with those treatment plants if we're going to do the same thing? For the comments that
Mr. Ginoza had noted in regards to Intrawest, I guess, funding, I don't know if this question can
be answered. If...the way I understand it is that part of the water source is by utilizing R-1 for
irrigation in their development, and if they don't have that capability that their water source
could be jeopardized --
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CHAIR HOKAMA: Mr. Ginoza?
COUNCILMEMBER PONTANILLA: --for the development?
MR. GINOZA: They would not get water, I mean irrigation water from us.
COUNCILMEMBER PONTANILLA: Okay.
MR. GINOZA: So yeah, I mean, I don't know what they would really do. I mean, they could look for
an alternative source.
COUNCILMEMBER PONTANILLA: So the drinking water is already set?
MR. GINOZA: Oh yeah, this has nothing to do with providing any potable water. This is strictly for R1 water for irrigation.
COUNCILMEMBER PONTANILLA: Okay. I was under the impression that it was to displace the
potable water for, you know, from being used for irrigation in their development. So, thank you.
CHAIR HOKAMA: Okay. Thank you. I'm going to...before I entertain a motion for executive session
on this item, Members, I just want to bring up a point for...maybe our Corporation Counsel, Mr.
Kushi or Ms. Lovell. If the Committee feels that the more appropriate vehicle that we should
consider and recommend to counsel is an intergovernmental agreement instead of this proposed
settlement resolution with attachment, as I recall and I may be wrong, I'm getting older so,
would we need to do this by a proposed bill for an ordinance under Section 2.20? Counselors?
Either one?
MS. LOVELL: Yes. My understand is that we would have to do it as a bill for a proposed ordinance,
giving the Mayor the authority to enter into an intergovernmental agreement. And as far as
drafting that ordinance and bringing it to this body and changing that part of it, that is not a
problem for our Department. We certainly can do it that way. The actual document, though, this
Exhibit "A", this has been the subject of many hours, days, weeks, years of negotiations with the
EPA and has finally reached a stage where at least I don't think I can get us a better deal, and I
don't believe that the EPA would agree to change the form of the agreement. I mean, you know,
we could ask them, but it's my belief that that Exhibit "A" is going to look as it does no matter
whether we call, what this body does, a resolution for settlement versus an intergovernmental
agreement.
CHAIR HOKAMA: Okay. Any questions at this time, Members? If not...Ms. Cochran?
COUNCILMEMBER COCHRAN: Just had a question. This is tackling the Safe Drinking Water Act.
Was the Clean Water Act ever discussed? I mean was, has EPA ever brought that aspect out in
regards to injection wells? It's kind of odd they would --
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MS. LOVELL: Well -COUNCILMEMBER COCHRAN: --go with safe drinking water.
MS. LOVELL: --you know, EPA is divided into a lot of different sections, and in my experience there is
very little, too little, really, communication between the people who worry about clean air versus
clean water, versus drinking water, versus solid waste, and so forth. But basically all injection
wells come under the Safe Drinking Water Act, and that is why if an underground source of
drinking water is not in the vicinity of the injection well, the EPA really has no legal authority
over it. The whole issue of whether there is a connection between our injection wells in the
ocean and so forth, that would theoretically come under the Clean Water Act which is also
regulated through EPA, but a different branch within EPA, just as it is a different branch within
the Department of Health.
COUNCILMEMBER COCHRAN: Okay. I mean, I'm just wondering if that'll come down on us one
day, too. And I have reference that in the U.S., and this is by the EPA's numbers, 400,000
injection wells nationwide. So just a bit of information.
CHAIR HOKAMA: Still a lot. Still a lot.
MS. LOVELL: I have...I have actually the number 1.7 million, but those may be private or they...there
are also many different kinds of injection wells. There are certain kinds of injections wells for
instance that the oil drilling industry uses. And, yeah, what goes down our injection wells is
nothing like what, like what those guys put down injection wells. So that might account for the
difference between 400,000 and 1.7 million. There is, you know, we don't happen to have our
computer here. I would call up the Wikipedia article on injection wells. It's got a lot of this
information in it. Also the EPA website has a lot of this kind of information publicly available on
their website.
CHAIR HOKAMA: Okay.
COUNCILMEMBER COCHRAN: Thank you.
CHAIR HOKAMA: Thank you very much.
COUNCILMEMBER COCHRAN: Thank you, Chair.

ITEM NO. 1(30): LITIGATION MATTERS (SETTLEMENT AUTHORIZATION and
INDEMNIFICATION AUTHORIZATION: COLIN DEREK GARDNER V. SAMUEL

All LOO, ET AL.; CIVIL NO. CV 10-00283 ACK RLP) (C.C. Nos. 09-14 and 11-30)

CHAIR HOKAMA: The Chair will entertain a motion for executive session, first, for Item Policy 1(30)
which is Litigation Matters, Settlement Authorization and Indemnification Authorization
regarding the Colin Derek Gardner v. Samuel Ah Loo, et al. Mr. Carroll?
- 16 -
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VICE-CHAIR CARROLL: So moved.
COUNCILMEMBER BAISA: Second.
CHAIR HOKAMA: I have a motion made by Mr. Carroll seconded by Ms. Baisa to enter into executive
session for Policy Item 1(30). Any discussion? All in favor of the motion please say "aye".
COUNCIL MEMBERS: "Aye".
CHAIR HOKAMA: Opposed say "no". Motion passes.
MS. NAKATA: Excuse me, Mr. Chair.
CHAIR HOKAMA: Yes, Carla.
MS. NAKATA: Could you please recite the HRS provision that the executive meeting is pursuant to?
CHAIR HOKAMA: Regarding Policy 1(30), we are going to executive session under Section
92-5(a)(4) of the Hawaii Revised Statutes, to consult with legal counsels regarding the powers,
duties, privileges, immunities, and liabilities of the County.

VOTE:

AYES:

Chair Hokama, Vice-Chair Carroll, and Councilmembers
Baisa, Cochran, Pontanilla, and White.

NOES:

None.

EXC.:

Councilmembers Couch, Mateo, and Victorino.

ABSENT: None.
ABSTAIN: None.
MOTION CARRIED
ACTION: APPROVE; RECESS open meeting and CONVENE executive meeting.
ITEM NO. 1(12): LITIGATION MATTERS (SETTLEMENT AUTHORIZATION: IN THE MATTER
OF THE COUNTY OF MAUI, DEPARTMENT OF ENVIRONMENTAL MANAGEMENT;
U.S. ENVIRONMENTAL PROTECTION AGENCY, REGION IX DOCKET NO.
UIC-09-2011-0002) (C.C. No. 11-30)

CHAIR HOKAMA: Under Policy Item 1(12), Litigation Matters, Settlement Authorization: In the
Matter of the County of Maui, Department of Environmental Management; U.S. Environmental
- 17 -
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Protection Agency, Region IX. The Chair is entertaining a motion for executive session under
HRS §92-5(a)(4) once more to consult with legal counsel on questions pertaining to our duties,
powers, privileges, immunities, and liabilities of the County. Mr. Carroll?
VICE-CHAIR CARROLL: So moved.
COUNCILMEMBER BAISA: Second.
CHAIR HOKAMA: Thank you. I have a motion made by Mr. Carroll, seconded by Ms. Baisa to enter
into executive session. Any discussion? All in favor of the motion please say "aye".
COUNCIL MEMBERS: "Aye".
CHAIR HOKAMA: Opposed say "no". Motion passes with six ayes, three excused.

VOTE:

AYES:

Chair Hokama, Vice-Chair Carroll, and Councilmembers
Baisa, Cochran, Pontanilla, and White.

NOES:

None.

EXC.:

Councilmembers Couch, Mateo, and Victorino.

ABSENT: None.
ABSTAIN: None.
MOTION CARRIED
ACTION: APPROVE; RECESS open meeting and CONVENE executive meeting.
CHAIR HOKAMA: We shall take a recess from open, public session to prepare for executive session.
. . .(gavel). . .

RECESS: 9:55 a.m.
RECONVENE: 12:00 p.m.
CHAIR HOKAMA: . . . (gavel). . . Policy Committee for the Committee meeting of June 15, 2011 shall
return to open session. We have completed two executive sessions, Members, as allowed by
Statute to consult regarding the powers, immunities, privileges, liabilities of the County.
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ITEM NO. 1(30): LITIGATION MATTERS (SETTLEMENT AUTHORIZATION and
INDEMNIFICATION AUTHORIZATION: COLIN DEREK GARDNER V. SAMUEL
All LOO, ET AL.; CIVIL NO. CV 10-00283 ACK RLP) (C.C. Nos. 09-14 and 11-30)

CHAIR HOKAMA: Regarding Policy Item 1(30), Members, it is your Chair's recommendation to defer
this matter. It will...the Chair will also note that on the upcoming Friday Council Agenda, you
will see a communication from me regarding this item for Council consideration. So with no
objections, the Chair will be deferring Item Policy 1(30), Settlement Authorization and
Indemnification Authorization, Colin Derek Gardner v. Samuel Ah Loo, et al.; Civil No. 1000283 ACK RLP. Any objections to the...defer?
COUNCIL MEMBERS: No objections.
COUNCIL MEMBERS VOICED NO OBJECTIONS (excused: DGC, DAM, MPV).
CHAIR HOKAMA: Thank you, Members.
ACTION: DEFER pending further discussion.

ITEM NO. 1(12): LITIGATION MATTERS (SETTLEMENT AUTHORIZATION: IN THE MATTER
OF THE COUNTY OF MAUI, DEPARTMENT OF ENVIRONMENTAL MANAGEMENT;
U.S. ENVIRONMENTAL PROTECTION AGENCY, REGION IX DOCKET NO.
UIC-09-2011-0002) (C.C. No. 11-30)

CHAIR HOKAMA: Regarding Policy Item 1(12), under Litigation Matters (Settlement Authorization:
In the Matter of the County of Maui, Department of Environmental Management; U.S.
Environmental Protection Agency, Region IX Docket No. UIC-09-2011-0002), your Chair is
recommending deferral of this item until we receive additional communications from
Corporation Counsel regarding the Committee's request that was done in executive session. Is
there any objections to the deferral?
COUNCIL MEMBERS: No objections.
COUNCIL MEMBERS VOICED NO OBJECTIONS (excused: DGC, DAM, MPV).
CHAIR HOKAMA: Thank you very much, Members.
ACTION: DEFER pending further discussion.

CHAIR HOKAMA: There is no further business for this Committee today; therefore, the Policy
Committee of June 15, 2011 is adjourned. . . . (gavel). . .

POLICY COMMITTEE MINUTES
Council of the County of Maui
June 15, 2011

ADJOURN: 12:02 p.m.

APPROVED:

RIKI HOKAMA, Chair
Policy Committee

pol:min:110615

Transcribed by: Raynette Yap

POLICY COMMITTEE MINUTES
Council of the County of Maui
June 15, 2011

CERTIFICATE

I, Raynette Yap, hereby certify that the foregoing represents to the best of my ability,
a true and correct transcript of the proceedings. I further certify that I am not in any way concerned with
the cause.
DATED the 28th day of June, 2011, in Kihei, Hawaii

Raynette Yap

