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CHAIR CARROLL: .. . (gavel) . . . This Land Use Committee meeting of June 15, 2011, is now in
session. Members, we have with us this morning, our Committee Members, Mike White,
Vice-Chair, Gladys Baisa, Elle Cochran, and Riki Hokama. Excused are Michael Victorino,
Donald Couch, Danny Mateo, and Joseph Pontanilla. From Corporation Counsel, we have
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James Giroux, the Executive Branch Representatives, we have Michele McLean, Deputy
Director, Department of Planning; and Jeffrey Dack, Planner, Department of Planning. For our
applicant representatives for LU-38, we have Raymond Cabebe, Chris Hart & Partners,
Incorporated; Christ Hart & Partners, Winona Kong, the owner of the, the applicant. Committee
Staff, we have Pauline Martins, our Committee Secretary, Kirstin Hamman, our Legislative
Attorney. Public testimony on all items will be accepted in a few moments. Those wishing to
testify should sign up at the table, set up in the lobby. Testimony shall be limited to three
minutes, with an additional minute to conclude, if necessary. Testifiers are requested to state
their name for the record and indicate who they are representing, if applicable. And if anybody
has cell phones or pagers or anything else that can make noise, at this time, please turn it off or
put it on the silent mode. We have two items on our agenda today LU-36, Lanai Project
District 2 (Koele) Phase I Amendment, use of water from high level aquifer to irrigate the golf
course; and LU-38, Community Plan Amendment and Change in Zoning for Nona Lani Cottages
(Kihei). The Committee will now accept public testimony on all items.
. . . BEGIN PUBLIC TESTIMONY . . .
MS. HAMMAN: Cherlyn Kong?
MS. C. KONG: Good afternoon, my name is Cherlyn Kong, and I represent the David and Winona
Kong family, owners of the Nona Lani Cottages. I just wanted to say thank you on behalf of my
family, my father's very ill and he couldn't be here, but this is very important for us. We are
trying to get the Change in Zoning so that we can continue operating as a vacation rental,
although, we fit in the grandfather clause right now. We're trying to mitigate any future
situations that might keep us from continuing that process. So I just wanted to say thank you for
your time, and if you have any questions I'm happy to answer them.
CHAIR CARROLL: Members, any questions for the testifier? Hearing none, thank you.
MS. C. KONG: Thank you.
MS. HAMMAN: Mr. Chair, we don't have anybody else signed up to testify.
. . . END OF PUBLIC TESTIMONY . . .
CHAIR CARROLL: Is there anyone else wishes to give testimony at this time, please come forward?
Seeing none, Members, if there's no objection we will close testimony.
COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR CARROLL: Public testimony is now closed.
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LU-36 LANAI PROJECT DISTRICT 2 (KOELE) PHASE I AMENDMENT (USE OF WATER
FROM HIGH LEVEL AQUIFER TO IRRIGATE GOLF COURSE, AFFORDABLE
HOUSING PROJECTS) (C.C. No. 03-76)
CHAIR CARROLL: LU-36. .. . (clears throat). . . Excuse me. The first item the Committee will be
considering LU-36, relating to a request for a Lanai Project District 2 (Koele) Phase I
Amendment, in order to use 150,000 gallons per day of groundwater from the high level aquifer,
for the irrigation of the Koele Golf Course. Committee is in receipt of correspondence dated
May 5, 2011, from Kristofer Baptist, Senior Project Coordinator, Castle & Cooke Resorts, LLC,
informing the Committee that Castle & Cooke Resorts, LLC is withdrawing its application for
the amendment because the requested use of groundwater is no longer necessary. Members, any
discussion? Hearing none, based on Castle Cooke's [sic] Resorts a withdrawal of the
application, the Chair will entertain a motion to file County Communication No. 03-76.
VICE-CHAIR WHITE: So moved.
COUNCILMEMBER HOKAMA: Second.
CHAIR CARROLL: Been moved by Mr. White, seconded by Mr. Hokama. Discussion? Mr. White?
VICE-CHAIR WHITE: No discussion, Chair.
CHAIR CARROLL: Hearing none, all in favor of the motion, signify by saying "aye".
COUNCIL MEMBERS VOICED AYE.
CHAIR CARROLL: Opposed? Motion carried, five-zero.
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VOTE:

AYES: Councilmembers
Baisa,
Cochran,
Vice-Chair White, and Chair Carroll.

Hokama,

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Couch, Mateo, Pontanilla, and
Victorino.
MOTION CARRIED.
ACTION: FILING OF COMMUNICATION.
CHAIR CARROLL: Members at this time...Mr. Hokama?
COUNCILMEMBER HOKAMA: . .

(inaudible). . .

CHAIR CARROLL: Oh, okay.
LU-38 COMMUNITY PLAN AMENDMENT AND CHANGE IN ZONING FOR NONA LAN!
COTTAGES LLC (KIHEI) (C.C. No. 10-62)
CHAIR CARROLL: The next item on our agenda, are two proposed bills LU-38. Two proposed bills to
grant a request from Nona Lani Cottages LLC, for a Community Plan Amendment from
Multi-Family to Hotel, and a Change in Zoning from R-2 Residential District to H-1 Hotel
District (Conditional Zoning), for approximately 2.27 acres at 455 South Kihei Road, Kihei,
Maui, Hawaii, to establish consistency with the community plan and zoning designations for the
past and present vacation rental use. We're also in receipt of a revised proposed Change in
Zoning bill incorporating non-substantive revisions. I have consulted Chris Hart and Raymond
Cabebe, with Chris Hart & Partners, to provide the Committee with a presentation. I am going to
now recess for two minutes to put down the screen and then we will reconvene, and then we'll
give the presentation after which we will call another short recess, and then we will continue.
Stand in recess. .. . (gavel) . . .
RECESS:

1:42 p.m.

RECONVENE: 1:44 p.m.
CHAIR CARROLL: .. . (gavel) . . . This Land Use Committee meeting of June the
back in session. We'll turn the time over to the presenter, Mr. Hart.
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• BEGIN PRESENTAHON . .

MR. HART: Thank you, Mr. Chairman, Members of the Land Use Commission...Committee. My
name is Chris Hart, of Chris Hart & Partners. I'm here with Raymond Cabebe, who has been a
planner on this project, and we're gonna just share the PowerPoint, it's a brief PowerPoint and I
just wanted to give some background information. This is an application on behalf of Nona Lani
Cottages and the David Kong family, David and Nona Kong family, and the application is for a
Community Plan Amendment and a Change in Zoning. Just a little bit of background. From the
point of view of compliance with Chapter...HRS, Chapter 343, Environmental Review was
triggered for this project by the proposed Community Plan Amendment. The Kong family has
owned the property—this is a 2.27 acre site--since 1938. The first cottages were built in 1972 and
they were operated as transient vacation rentals for 39 years. I just...as a little bit of history,
back in 1972 there wasn't a lot of visitor development in Kihei. There was the Maui Lu Resort,
there was the beginnings of Wailea, Wailea actually didn't really get underway until about 1974.
In the R-3...R-2 Residential District, David and Nona actually built 12 cottages based on the
zoning which was R-2 Residential District, one unit per 7,500 square feet. Also, there was no
definition in the ordinance, that actually our Maui County Comprehensive Zoning Ordinance,
that actually established a definition for long-term residential or short-term residential, so there
was no, there was no real differentiation. A person, who had a unit that chose to rent it, could
actually rent it for less than six months if they chose, there was no concern about that, at that
time. The use of the cottages as vacation rentals was determined to be existing and nonconforming, and that was during the Tavares Administration, during the period when we were
making the application, and there was a concern about the fact that it was a transient vacation
rental project. And we were able to establish, based on history that it was, the project is existing
and non-conforming. There's no development of the property proposed at this time, the, the
basic intention is to be, be able to establish consistency and concurrency with the community
plan and the zoning. The intent of the owners is to establish conformity and consistency between
the County's Kihei-Makena Community Plan and County zoning, County land use... .zoning land
use designation and the existing non-conforming transient vacation rental use. The location is on
South Kihei Road, and the property that's immediately to the north, is a new condominium,
residential condominium project called Kai Makani, and right next door is the Kihei, Kihei
Holiday Hotel condominium project. This is the site, again it's a 2.27 acre site, and the existing
Land Use Residential use has been established since 1952, and the transient vacation rental use
has been consistent since 1972. The State Land Use classification is Urban, the Kihei-Makena
Community Plan is Multi-Family, the County zoning is R-2 Residential, and the flood zone
designation is AE 100 year floodplain. Special designations, the site is located within the Special
Management Area. I'd like to say two things at this point; first of all; in the context of the land
use designations, in 1985 the community plan identified the site from Single-Family to Multifamily, to essentially accommodate the transient vacation rental use; however, in 1989 this
Council chose to amend the Apartment District Zoning Ordinance to delete motel use from the
ordinance. So no longer were transient vacation rentals technically allowed in the Apartment
District, therefore; the application for Hotel designation in the community plan, an H-1 two story
hotel for the zoning designation. Also, in terms of any proposed future development, if there is
any, if there's any chosen to be initiated by the family, any proposed future development would
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have to, to basically comply with the requirements of the Special Management Area, and
requirements for a Special Management Area Permit. This essentially is a land use map it shows
the parcel, you can identify it as Multi-Family, and it, it's important to note that it's right
immediately adjacent to Hotel, which is the next parcel to the north, or to the south, which is
Kihei Holiday. So this is not a spot zone, this is basically just an infill of existing multi-family
and two-story hotel development along South Kihei Road. This is a historic zoning map from
1969, that shows the parcel as R-2 Residential District. I'm gonna turn this over to Raymond, at
this time.
MR. CABEBE: Good afternoon, Members of the Land Use Committee, my name is Raymond Cabebe
with Chris Hart & Partners. Basically we're requesting a Community Plan Amendment from
Multi-Family to Hotel, and from County zoning from R-2 Residential to H-1 Hotel. Just to give
you a historical perspective, this is an aerial photo from 1975, showing the property and the
surrounding area. The area surrounding there... it's largely undeveloped. The Maui Lu is to the
right, Wailana Place right next to it is being developed here, just keawe forest pretty much
around the whole area. And this is the 2007 aerial, showing the development that grew around
the parcel, in particular the Kai Makani property and Southpointe to the East. The property will
have or does have 12 existing rental units, 8 of them are cottages, they're in front of the property,
4 of them are within the main building, and any proposed development, as Chris said would
require an SMA Major Permit. These are some photos of the area, the approach from South
Kihei Road. This is the main driveway to, to Nona Lani, and this is looking back towards the
ocean on the drive...same driveway. This is the entrance to the main house, which is also the,
the check-in area. This is the front of the main house and garden area. Looking from South
Kihei Road, these, these are the cottages, two of them, or there's four of them right here on the
front and the other four in the back. This is the secondary driveway to...on the north side of the
property, and looking back towards the ocean, on the same driveway. This is a comparison of
what's on the property right now to H-1 Hotel zoning, as you can see it meets the minimum area,
and it conforms with the height limitations as far as lot coverage and floor area ratio, it's way
below what is allowed there. As Chris mentioned, it went through the HRS Chapter 343 process
with the Draft Environmental Assessment in 2007, was reviewed by the Planning Commission, it
went through the final Environmental Assessment review by the Planning Commission in 2009.
And during this process, all of these agencies reviewed the applications, and all of their concerns
were met. The Planning Commission reviewed the, the applications in, in 2009. And there was
a unanimous recommendation of approval, with the three proposed conditions, which are
contained in the proposed bill. This is the summary; these are the requested actions, the
Community Plan Amendment and also the Change in Zoning. As we said before there's no
additional development planned, and the existing transient vacation rental use is not...legally
non-conforming. Requested actions are consistent with all government regulations, and today
we're just asking for your consideration on these actions. Thank you.
..

• END OF PRESENTATION . . .
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CHAIR CARROLL: Thank you. Members, we're gonna call a short recess, after which when we
reconvene, you will have the opportunity to ask any questions of the, the applicant or the
planners. This Committee stands in recess, subject to the call of the Chair. . . . (gavel) . . .
RECESS:

1:55 p.m.

RECONVENE: 1:59 p.m.
CHAIR CARROLL: . . . (gavel) . . . This Land Use Committee meeting of June 15, 2011, is now back
in session. Members, before I open the floor to questions from [sic] the applicant I would ask
Jeffery Dack and the Department of Planning, to make some opening remarks. Jeffrey?
MR. DACK: Yes, good afternoon, Mr. Chair and Members of the Land Use Committee. I'm Jeffery
Dack, the Staff Planner for the project with the Planning Department. The property which is the
subject to the Community Plan Amendment in Change in Zoning request is as has been
mentioned, a 2.27 acre parcel, located in Kihei on the mauka side of South Kihei Road. It's at
455, between Ohukai and Kaonoulu Streets on Tax Map Key No. 3-9-041:001. Across the is a
narrow strip of beach park and then Maalaea Bay. The site's community plan designation is
Multi-Family, it lies within the State Urban District and Zoned R-2 Residential, as it has been
mentioned. The Community Plan Amendment in re-zoning to Hotel, is proposed to achieve
consistency between the land use designations, and long-term use of the site for transient
vacation rentals, and that we would concur with the, the applicant. The final Environmental
Assessment states that Nona Lani Cottages LLC, with 12 transient vacation rental units has been
operated by the family since 1972. It has a non-conforming status in the Zoning Ordinance, with
this latest additions being in 1991. The public hearing on the request was conducted by the
Planning Commission on October 13, 2009. Correspondence received by the Planning
Department, before the hearing, was from one party in opposition and one party in support.
These were transmitted to the Council, and the Department has received no letters about the
proposal following the hearing. One individual testified at the public hearing in support of the
request, and no one spoke in opposition. This concludes the Department's report. Thank you.
CHAIR CARROLL: Thank you. Members, the floor is now open to either ask questions of the
applicant or the Department.
COUNCILMEMBER HOKAMA: Chairman?
CHAIR CARROLL: Mr. Hokama?
COUNCILMEMBER HOKAMA: Can we call Mr. Hart as the representative, please?
CHAIR CARROLL: Mr. Hokama, your microphone.
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COUNCILMEMBER HOKAMA:
appreciated.

Chairman, if Mr. Hart would come forward that would be

CHAIR CARROLL: Mr. Hart?
MR. HART: Mr. Chair, my name is Chris Hart, Chris Hart & Partners; we're the consultants in this
Community Plan Amendment and Change in Zoning process.
COUNCILMEMBER HOKAMA: I appreciate the presentation you provided for the applicant,
Mr. Hart, your client. Let me ask couple things, since you mentioned that it's been running as a
TVR since 1972?
MR. HART: That's correct.
COUNCILMEMBER HOKAMA: What category does the County assess and charge property tax on?
MR. HART: Yeah, I don't know that, an answer to that. I would assume that it's a, it's a -COUNCILMEMBER HOKAMA: Is it TVR?
MR. HART: --R-2, it's R-2 Residential?
COUNCILMEMBER HOKAMA: We're, we're.. .they're paying tax as.. .on Residential but using it as
a vacation rental?
MR. HART: I think I would, I would have to ask Cherlyn Kong to come up and discuss that with you.
I, I, I' m not sure of some of those business related issues.
MS. C. KONG: Good afternoon. Cherlyn Kong. I believe that it's being taxed in the R-2 category.
COUNCILMEMBER HOKAMA: Chairman, if you can have Finance verify this. How does the use
over of almost 40 years, be assessed a Residential rate when they doing a short-term business,
and under our tax code it's a TVR? It would be the highest tax rate.
CHAIR CARROLL: That's a good question, Mr. Hokama. I don't have anybody over here right now
that can answer that. Perhaps Ms...
COUNCILMEMBER HOKAMA: So, so maybe I can ask the Deputy Planning Director.
CHAIR CARROLL: Planning Department, can you comment on that?
COUNCILMEMBER HOKAMA: Was, was that ever brought up in any of the Commission or staff
review with the various departments, Ms. Chouteau [sic]?
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CHAIR CARROLL: Ms. Chouteau [sic]?
MS. McLEAN: Thank you, Chairman. The matter was discussed by the Planning Commission back in
October of 2009, and I think at that time it was before the attention was paid to B&B's in shortterm rentals, as it is being paid to those issues today. So, the issue was not brought up before the
Planning Commission or in the Department's review of the project, at that time.
COUNCILMEMBER HOKAMA: Okay. Mr. Hart, Ms. Kong, would you guys... since you asking to be
re-zoned to Hotel.
MR. HART: Yes.
COUNCILMEMBER HOKAMA: Is there any issue if we dictate in the standards, that if you running
one TVR you will be assessed a transient vacation rental property tax rate?
MR. HART: Well, we would be in the context of our request, the community plan would be Hotel, the
Zoning would be H-1 Hotel, and we would be taxed at the Hotel rate.
COUNCILMEMBER HOKAMA: Well we have a special category, if your use is vacation rental.
MR. HART: Well it would be, you know, in the context of the Hotel District, you know, transient
vacation rental is allowed, and it wouldn't be taxed any different, than a hotel.
COUNCILMEMBER HOKAMA: Well I'll, I'll defer to Real Property Tax Division.
MR. HART: Could I, could I just make one other point of clarification? I, I did allude to it or mention
that in my presentation. Back in 1972, when this project; actually the inception of the project,
based on the density that's allowed in the R-2 Residential District, the Kong's essentially built
the small one-bedroom cottages with, with a kitchen and...so there's basically small residences
on the site, which they were allowed to do, by virtual of the zoning. There was no, there was no
li mitations or no indication in the context, or, or in the context of the Comprehensive Zoning
Ordinance, that said that you, you are not allowed to do transient vacation rental, in other words;
you could do long-term residential or transient vacation rental, because there was no definition
until after 1989, in the Comprehensive Zoning Ordinance, that said that if you rent for a period
of time, less than six months than it's a TVR. So not.. .so they've existed, you know, since 1972,
you know, without any requirement to identify themselves as a transient vacation rental, at least
that long. That's why that would, that's why it's, it's existing and non-conforming.
COUNCILMEMBER HOKAMA: And, and I appreciate your comments, Mr. Hart, I wish this was still
1972, also.
MR. HART: Yeah. David Kong actually got an award from the Chamber of Commerce, you know, as a,
you know, someone who's, you know, essentially developing the visitor industry in Kihei.
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COUNCILMEMBER HOKAMA: Is there any concerns, if we restrict that it cannot be further
subdivided for hotel parcel? I'm asking, I'm just asking the question.
MR. HART: I, I you know, I really can't answer that because I, you know, obviously this is a family that
has, is, is basically going through this process, so that something that the parents have basically
developed can be passed on, and whether or not there, there would be a need to subdivide, I can't
really tell you that, Council Member, Hokama, at this point, in terms of estate planning, I, I don't
know.
COUNCILMEMBER HOKAMA: Okay.
MR. HART: The minimum lot size for, for your information, would be in the Hotel District, would be
10,000 square feet.
COUNCILMEMBER HOKAMA: Understood.
MR. HART: Yeah. Okay.
COUNCILMEMBER HOKAMA: I'm, I'm, I'm just asking the question -MR. HART: Yeah.
COUNCILMEMBER HOKAMA: --if there was an issue. What about restricting and having no
horizontal property regimes?
MR. HART: Again, you know, I, I, I, I really believe that the family wants to own the project intact, and
that they don't have, you know, intentions of selling it, you know, individually or parcelizing it,
selling the units as condominium units. But other than that I, I haven't really talked to them
about their estate planning. But, you know, in the context of what, you know, the history of it as
far as going back to 1938, which is 73 years that, that the parcel's been in the family, I have a
feeling that the family wants to maintain the integrity of the parcel.
COUNCILMEMBER HOKAMA: I just bring that up, because I believe at the Planning Commission
level one of the Commissioners made it a point, that I believe the existing family trust has
conditions regarding how the asset is to be handled until the passing of the last of the seven
children. And so I'm asking these questions, because I think it's the intent that they want to
maintain this asset, and that the cost requirement is that it has to be at least.. .this asset has to be
maintained to at least 20 years after the passing of the last of the seven children.
MS. C. KONG: Chairman?
COUNCILMEMBER HOKAMA: Ms. Kong, if you can maybe give us some, some of your thoughts,
that would helpful.
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MS. C. KONG: Cherlyn Kong. In regard to the family trust, that's something that.. .my family is very
large, and I don't know if any of you come from large families, but there's always going to be
differences of opinion, but the one thing I do know is that my parents have always instilled in us
to be family. And one of the things that is really difficult for us right now, is to continue to own
this property, put into the future, without being taxed to death, to continue it. If you look along
the coastlines of Lahaina side and in Kihei, you'll notice that there are very few families that are
from original families, in the area, that can own the properties because of taxation. I understand,
I' m... wanna... we want to conform to whatever it is that we need to do to continue an operation
that will allow our family to continue to own the property. We have no intent of building it out;
we don't have the money to do that. Our intent, is simply to be able to conform to the use so that
in the event, for example; if there were a fire on the property and one of the cottages were burnt
down, we would not be able to rebuild and still be grandfathered into the clause. That was a
choice for us to make, whether to stay with what we have now or to move forward. As far as the
trust is concerned, that is between my parents, their intent is for us to own it to my nephews
generation and his children, that's what we'd like to do. I have two of my siblings here, my
mother and my son and my nephew and some of.. .the other members couldn't be here, but you'd
be overwhelmed, if they were here. But, I just wanna say that we do have the intent of wanting
to own it and continue it for generations to come, and that is our intent, that is our family intent.
COUNCILMEMBER HOKAMA:
afternoon.

I appreciate your, your sharing those comments with us this

MS. C. KONG: Thank you.
COUNCILMEMBER HOKAMA: You know, it's interesting, I, I hope you're, you're legal
representative or your financial advisor has told you that if this zoning request, not zoning, but
this community plan moves forward and a boundary reclassification automatically to the Hotel
category, you're gonna be paying more taxes, and I hope that was made clear to your family,
because...
MS. C. KONG: We're fully aware of that.
COUNCILMEMBER HOKAMA: Okay, 'cause I just wanna make sure 'cause I, I, you shared a
concerned about maintaining -MS. C. KONG: No and, and yes
COUNCILMEMBER HOKAMA: --maintaining the property.
MS. C. KONG: --and that, that was a concern for us, because some of us were saying let's just continue
it as, in the grandfather clause that we -COUNCILMEMBER HOKAMA: Right.
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MS. C. KONG: --are granted right now, and others say, you know, and the bottom line is, it is whatever
my parents want us to do, and that's what we're trying to fulfill, and... it's really for us, a way to
keep as family. If most of you know that families all over the world just get, you know, stretched
out and they're here and there, but it's a place for us to call home, still. And I can't remember,
how many grand-children you have mom?
MS. W. KONG: (NOTE: Speaking from the gallery) We have 20.
MS. C. KONG: Twenty grand-children and now we have, they have great grand-children, and...
COUNCILMEMBER HOKAMA: And counting, and counting, I'm sure.
MS. C. KONG: Yes, oh and counting yes, every year two, two, two. But, but that is what we'd like to
continue, and because it is a really choice location we, we wanna be able to have something that
we can continue to give to our children and their children, which, is never going to be able to be.
It's a very unique property, and nobody else that I know of that is on this island that's able to do
that.
COUNCILMEMBER HOKAMA: Anybody that drives South Kihei from, from Kahului toward, toward
Wailea side, always gonna pass that...your family property, I mean, you know, it's -MS. C. KONG: And you know we have -COUNCILMEMBER HOKAMA: --there.
MS. C. KONG: --yeah, and we have classmates that say, you know, it always was home for them,
because they would come during the summer to be there. And so we'd like to be able to have a
property that we can extend to the community at some point in time, to have opportunities, to
have family reunions there and such. And with this new classification, this is maybe what we
have to do to continue it, and pay the taxes, the higher taxes, but...
COUNCILMEMBER HOKAMA: Okay. And, I appreciate what you're saying. I, I think every
Member that sits on this body has large ohanas, I mean, gosh. I mean I think all of us if we
brought our whole clan over, you know.
MS. C. KONG: And that's what makes it so wonderful, because we are really, you know, concerned
about family and sticking together as family.
COUNCILMEMBER HOKAMA: I think it's wonderful that the family has tried to keep it within the
family, and not sell to a corporation or a large entity that...
MS. C. KONG: And we have had offers from the person next door -COUNCILMEMBER HOKAMA: I'm sure.
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MS. C. KONG: --that Kai Makani was building; and he came over and, you know, wanted to inquire.
But it, it is because my dad and my mom's wish is for us to continue as family. And as hard as
that can be sometimes, we wanna carry out those wishes.
COUNCILMEMBER HOKAMA: I think that's very commendable on you and your sibling's part. One
last question for...from me, and either Mr. Hart can answer or if you want, Ms. Kong. You folks
made it a point to say no development at this time, so I'm, I'm just gonna ask the question
'cause, you know, might be a very simple answer. Is there though, some thought of development
at...down the road? Because it was very clear at this time, no development, and I understand it
as today, but, you know, I'm just wondering if the long-term family's plan is to rebuild or
something.
MS. C. KONG: If it needed be.. .yeah. If there was a situation that we needed to move forward in order
to continue the property, we would have.. .we have no other choice, especially with inheritance
tax, to, you know...and I'm not, not...my dad's not here, I don't wanna discount him, so if
you're watching dad, sorry. It's not something that we have any plans to make changes to,
because it is.. .what we have being doing in the past, is to save up to pay the taxes that we're
gonna be -COUNCILMEMBER HOKAMA: Yeah.
MS. C. KONG: --put into a new tax category for.
COUNCILMEMBER HOKAMA: And then, Ms. Kong, the conditions that the, the Planning
Commission is recommending to us to.. .for consideration, that you, your advisors have been
able to provide you with some sort of financial consideration to...for your pro rata share of
certain improvements? Are you folks okay with those, those conditions?
MS. C. KONG: I'm sorry?
COUNCILMEMBER HOKAMA: Because there's a cost factor in the conditions of zoning. Or am I
misreading the. . . (inaudible). . .
MS. C. KONG: I'm sorry. I didn't understand the question.
MR. HART: The three conditions.
MS. C. KONG: Oh, the three conditions?
COUNCILMEMBER HOKAMA: Yeah. You know there's a cost factor -MS. C. KONG: Yes.
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COUNCILMEMBER HOKAMA: --for your, for your family or your, your trust.
MS. C. KONG: Yes.
COUNCILMEMBER HOKAMA: And, and I know you've made it clear to me, that, you know, the
financial aspect of this request is, is an important thing for the family.
MS. C. KONG: Yes.
COUNCILMEMBER HOKAMA: So my question regarding the conditions of zoning, because it has
financial impact on the property and the estate, per se. Is that something you're comfortable with
to, to be able to perform? Because, you know, if the State or the County is ready to move and
say, Ms. Kong, we ready for your pro rata share, and it's not forthcoming, you know, I don't, you
know, they, it may impact your ability to continue to operate. So I'm asking this, if this is
something you're comfortable with, something you, you and the estate is gonna be willing to
sign-off in a Unilateral Agreement?
MR. HART: Councilman Hokama, we have reviewed the conditions that were established or
recommended by the Planning Commission, and, you know, we, we are, you know, prepared to,
you know, participate, you know, in the context of future development, pro rata share and so on.
So, you know, we, we don't really have a problem with the conditions, that were proposed by the
Planning Commission.
COUNCILMEMBER HOKAMA: Okay. You know I had an issue with drainage, but since my
understanding at this point is, at this time you not doing, planning to do anything on the property
and everything is gonna be status quo, per se.
COUNCILMEMBER BAISA: (NOTE: She informing Chair Carroll that Vice-Chair White is walking
out of the Council Chamber.) Chair! Bob!
CHAIR CARROLL: Chair is calling for short recess. Recess. . . . (gavel) . . .
RECESS:

2:18 p.m.

RECONVENE: 2:19 p.m.
CHAIR CARROLL: . . . (gavel) . . . Land Use Committee meeting of June 15, 2011, is called back to
order. Mr. Hokama, please continue.
COUNCILMEMBER HOKAMA: Chairman, if I recall correctly before the recess...I think we going
need mister...Ms. Kong or Mr. Hart.
UNIDENTIFIED SPEAKER: .. . (Inaudible). . .
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COUNCILMEMBER HOKAMA: Yeah. So, Mr. Hart, if you can hear.. .listen to the question please, or
Ms. Kong. My understanding is, if this moves, still moves forward then gets approved by
Council, there's no current development plans?
MR. HART: That's correct.
COUNCILMEMBER HOKAMA: So everything pretty much stays status quo?
MR. HART: That's correct.
COUNCILMEMBER HOKAMA: Yeah. But from what I know of the area and, and know what some
of the pictures indicate, there is an issue of sheet flow drainage concerns when there's a lot of, I
guess, precipitation or some other situations that can occur more mauka. So, you know, Public
Works, you know, there's the conditions that talk about what Public Works, regarding the street
and traffic, development on the property. But I'm thinking if there's some kind of project that
does the whole area, a benefit regarding this drainage, flooding concern, is that something your,
your client is also willing to participate in, to provide their fair share for what affects their
property?
MR. HART: Actually, yes I, I would say that, you know, definitely that we're willing to participate and,
you know, in terms of our fair share. But let me just say that the site is 2.27 acres and I think the
lot coverage is like 6 percent of the site, so there's very little of the site that's covered by
buildings and therefore; you know, and, and it basically it's sandy soil. In, in the context of this
particular property the high...it's high in the back and, and essentially the, the water, you know,
runs very slowly towards South Kihei Road. But there's really not a flooding problem in the
context of this property, there is a flooding problem in the context of one of the property owners,
the one to the rear, but it has to do with the fact that, you know, the, the property, you know, is, is
lower and, you know, I'm not...but that's, but that's not a problem on this particular parcel. The
other point is that if there is a proposal to do an addition, let's say additional unit or units, at
some point, and there's a requirement for an SMA permit, there definitely will have to be a, a
preliminary drainage report done for the property, in order to establish that the, the predevelopment...to actually calculate the pre-development run-off and the post development runoff, and all the post development run-off would have to be retained on site. So there wouldn't be
an opportunity to sheet flow the water across South Kihei Road into the ocean, as an example.
So, we definitely would comply with those requirements of the Special Management Area permit
process.
COUNCILMEMBER HOKAMA: Okay. Okay. Mr. Chairman, thank you. At a later time I have a
question for the Department. But I appreciate Mr. Hart and Ms. Kong's responses.
MR. HART: Thank you.
CHAIR CARROLL: Thank you, Mr. Hokama. While we have them up here, is there anybody that has
questions for the owner or his representative? Ms. Baisa?
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COUNCILMEMBER BAISA: Yes. Thank you very much, Chair. Thank you for being here. I'm
assuming that no.. .none of the family lives on this property?
MS. C. KONG: My mother and father do.
COUNCILMEMBER BAISA: Your mother and father live there?
MS. C. KONG: Yes.
COUNCILMEMBER BAISA: They live in one of the houses?
MS. C. KONG: Yes.
COUNCILMEMBER BAISA: And there's a total of how many?
MS. C. KONG: There's eight cottages and then there's a main structure in the back. That main
structure houses their residence as well as three other...four other rental units.
COUNCILMEMBER BAISA: Okay, thank you very much. The reason I ask the question of course is
because of the taxation. Thank you.
CHAIR CARROLL: Any further questions for the applicant or the representative? If not, thank you.
MR. HART: Thank you very much.
MS. C. KONG: Thank you.
CHAIR CARROLL: Alright we'll open...the floor is still open for any questions for Planning
Department or our legal counsel. I'll give everybody a chance first before I call on Mr. Hokama.
Anybody? Ms. Baisa?
COUNCILMEMBER BAISA: If I might continue, I think one of the things that is important for us to
point out today is, you know, normally when we're here looking at something like a TVR with a
nonconforming use, what we're trying to do of course is to legitimatize the use of the property as
a TVR. But that's not what we're here today, we're talking about a Community Plan
Amendment and a Change in Zoning, and we are upgrading this considerably to, from R-2 to
Hotel. And so we are really granting a much more generous entitlement, because with the
entitlement to Hotel, we do then give them the right should they need to, should they want to,
should they need the money or whatever; to allow them to build a high density hotel, and to have
other commercial activities on the property. So, it's a little different than what we're normally
looking at, when we look at something like this. But I do want to say that, you know, this is the
kind of property that I find exciting, you know, it's been used for what it's been used, for a very,
very long time. And listening to the report from the Planning Commission and from the
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Department, it appears that the neighborhood is quite accepting of all of this, they don't seem to
be 'causing a lot of, or any really, real disruption in the area, and I think that's really important
because, you know, we're going to be looking a lot more at short-term rentals. And I think
properties that fit into the area, that they are without disruption, are very important. Do you
think that's a fair statement?
CHAIR CARROLL: Ms. Chouteau [sic]?
MS. McLEAN: Yes I do. I think it's.. .there are so many nonconformities in the County, all different
kinds of uses, and owners hang their hat on that. It's unique and it's commendable for a property
owner to take the initiative to come in, to make the changes, to come into conformity. And in
this particular case, for the use that they have, to have a permanent entitlement, this is really their
only option. They are choosing the lower density Hotel zoning, but otherwise if it were a
vacation rental at the moment, they would have to come in for a Conditional Permit in order to
do that, and that's not a permanent entitlement, and given the family trust and their, you know,
long-term family planning concerns; this really is an appropriate request. And then from the land
use and planning side, as you mentioned, it, it does fit in with the surrounding uses. And as the
applicant stated, any future development, you know, of any kind of significance would require a
major SMA permit, that requires notification of the surrounding property owners, public hearing
before the Maui Planning Commission, it's a, it's a process, it's open to intervention, so certainly
the County would have the assurance that drainage and other compelling issues would be
discussed thoroughly at that, at that stage, if it comes to it.
COUNCILMEMBER BAISA: Thank you very much. I think it's an important point, you know, when
we say kamaaina families that have had property for a very long time, we all know that
everybody's struggling really have hard to hang on to these things that have been in the family,
because of the cost of hanging on to it. And so, I think this is, is a very...it's a good example of
what can be done if it's run properly, and that people are willing to compromise, because the
Kong's, you know, are obviously aware, that probably their taxes are gonna change and they
gonna, you know, lose homeowner considerations and go to Hotel taxes, which are expensive,
but you know, that goes along with the privilege. Thank you.
CHAIR CARROLL: Thank you, Ms. Baisa. Mr. Hokama?
COUNCILMEMBER HOKAMA: Chairman, I just wanted to ask the, the Department, unless the, the
Director can respond. You know, regarding Condition, the proposed that, that is.. .was been
proposed to us. Obviously, this issue regarding fixtures and leakage was a big enough concern
that it is a condition, could you tell, inform...share some comment with the Committee on, how
and why this condition was developed, please?
CHAIR CARROLL: Mr. Dack?
MR. DACK: Yes, thank you. The standard process, as I'm sure the Council knows, is when a project
comes in, any kind of major permit or amendment, such as this, we send it out to various
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agencies for their review and comment. And at, particularly at the time of, of this, this permit
going out, this was a fairly common comment coming back in from the Department of Water
Supply. Yes, it's, it's much more detailed, in kind of a small nature than normally would be
associated with land use amendments, but it was a request to the Department and we did put it
forth to the Commission, they chose to recommend it as a condition to the, to the Council.
COUNCILMEMBER HOKAMA: Okay. Is there a requirement when they have to do all this, this
established program? You know that's, that's the condition, they shall establish a program; but,
you know, we don't tell them to do it in 1 week, 1 year, 10 years, 20 years. So, I mean, you
know, if the.. .there's things that's happening with the applicant and it never happens, you know,
they're not necessary not complying, because we never told them when they were required to, to
get it done. So is this something we need to work with the applicant and make sure it's a doable
condition, than something that later on might haunt them, because there's a non-compliance
issue?
MR. DACK: It would certainly be fair to have a, a timeframe with...as part of that condition, even
though certainly that wasn't the way it was drafted and passed on to, to the Council.
COUNCILMEMBER HOKAMA: Okay. Well, well, Chairman, I don't know whether you want the
Department or Mr. Hart to see what would work for the client, if this moves...this condition
moves forward. You know, I think we need some direction from, from you, Chairman, on
whether or not you want to deal with it today. If this does get voted out, deal with it at first
reading or defer this and have them respond. You know we, we need some direction from you,
Chairman.
CHAIR CARROLL: Let us hear from the applicant first, before the Chair makes a decision on that.
Mr. Hart?
MR. HART: Thank you, Mr. Chair. Chris Hart, Chris Hart & Partners. You know, as Senior Planner,
Jeff Dack said; this was a condition that came from the Department of Water Supply. And I'd
just like to say that this is a family operation and, you know, this is actually being done now, I
mean the, the family in terms of its ongoing maintenance of the cottages, of the, of the bathroom
facilities, you know, is basically already, you know, reviewing and, and the fixtures, and maintain
the fixtures to prevent leaks. And also there...if you go there you can, you can see that they're,
they're not overwatering the landscape even though it is, it, it looks like a garden. I mean they're
very.. .they have, the way they've designed the landscape planting it's, you know, it's, it's done
in such a way that it, it, you know, it's not being overwatered. So I, I really believe that, you
know, the Department of Water Supply wanted to have a condition to basically call attention to
the whole vision of water conservation, but this is something that's being done today, you know,
by the Kongs, in the on-going maintenance of their, of Nona Lani Cottages.
CHAIR CARROLL: Mr. Hokama?
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COUNCILMEMBER HOKAMA: Okay. No, I, I was just asking to see if there was something that
made sense for, for your client, Mr. Hart. You know if you...
MR. HART: It does.
COUNCILMEMBER HOKAMA: If it's something that's already established -MR. HART: Yeah, yeah.
COUNCILMEMBER HOKAMA: --and as, you know, they can already submit a report -MR. HART: Sure, yeah.
COUNCILMEMBER HOKAMA: --then, you know, they've already complied. So is this -MR. HART: Yeah.
COUNCILMEMBER HOKAMA: --then my question would...to...be to the Department, is this still a
necessary condition of zoning? So I don't know if Mr. Dacks [sic] or, Director, you, you wanna
try and give a shot at it?
CHAIR CARROLL: Ms. McLean or Mr. Dack? Who would like to reply?
MS. McLEAN: The Department can go either way. I mean, we do take the applicant at their word that
such a program is already in place, but Councilmember Hokama brings up an excellent point, it's
something that we are working on to establish timeframes for zoning conditions in the future.
The fact that this one is already being complied with, makes it moot in a sense. So if the
Committee wants to recommend removing that condition, the Department would be supportive
of that.
COUNCILMEMBER HOKAMA: And, and I just, we just, I think it's important we get your comment,
because this is an interesting condition. It's either Water Department or Planning Department
that, that'll make the, I guess, the decision on whether it's in compliance or not. Which is kind
of interesting, since this is a Water, I guess condition, Water Department condition. And then the
last question I, I have for the Department, which has nothing to do with the applicant, before I
can make up my mind on this item, is that, Chairman, I think this is another situation of
internally how our departments need to communicate better, because RPT has confirmed to me
that this parcel has been paying Residential and having homeowner's exemption, and yet running
a TVR for almost 40 years. I get one concern about the internally, that communication between
departments is not happening, and whereby people like me, we got to pay the correct tax rate, get
burdened by now having to make up another component, that is not what I will say paying the
fair rate. Okay. That's not the applicant's fault, they got a Planning Department's agreement on
the use, whether it was permitted or not, but an agreement on use, where they can tell us today
it's an existing non-conforming use, and yet taxation is not informed and so they still going
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under a homeowner's exemption, but running a short-term rental. This is part of our problem
with our property tax component regarding the zoning issue, Mr. Carroll.
CHAIR CARROLL: Thank you for bringing this up, Mr. Hokama. And I can assure you and the other
Members, and the members of the public that the Chair and his staff will be sure to follow up on
this, with the Administration, and I will come back. Since this is a question that, when questions
like this do come up in Committee, I think they should be answered in Committee. And I will
come back and at the very least, I will in writing, inform the Members of the Committee what
action was taken. Thank you.
COUNCILMEMBER HOKAMA: Thank you, Chairman.
CHAIR CARROLL: Mr. White?
VICE-CHAIR WHITE: Thank you, Chair. I had the same question as Mr. Hokama, but my staff just
mentioned that it is...that this...that applying for a homeowner's exemption is allowed under the
current Code. So that may be something that we need to fix as we go forward with our...
CHAIR CARROLL: As I, as I said the Chair will pursue this and he will inform the Committee
members in writing, the concerns and how they were addressed.
VICE-CHAIR WHITE: Thank you, Chair.
CHAIR CARROLL: Ms. Cochran?
COUNCILMEMBER COCHRAN: Thank you, Chair Carroll. And just reverting back to the water
topic, Mr. Hokama was speaking about on Condition 1. And I'm reading the letter to Mr. Dack
from Mr. Eng of the Water Department at the time, and basically, you know, his concern or he
wanted to point out that the existing property uses 800 GPDs, and with the upgrade there's a
potential of this property using 30,000 gallons per day. So that's a huge jump, in the amount of
water consumption, and he does notate, yes at this time there is no, you know, call for any type
of development, but that's just at this time, that's been said over and over, here today. So when
possibly that time does come, because it was alluded to that perhaps it could happen, this could
be a concern, you know, all the other impacts of a larger, more dense, you know, higher density
type development on this particular property. So, Condition 1, I can see at this present time is
being complied and addressed, but does it...is it gonna protect any future, you know, down the
road potential, you know, development or, or growth to this property? So I was just referring
back to the letter from Mr. Eng to yourself, Mr. Dack. And also, reading a letter from the, I don't
know how to . . .(inaudible). . . people, in regards to the flooding, and this and that. I was
wondering, what was your take on that, Mr. Dack? I guess they were in correspondence with
you, and if there is hazards, you know, with flooding directly due from this particular property, I
guess.
CHAIR CARROLL: Mr. Dack?
- 20 -

LAND USE COMMITTEE
Council of the County of Maui
June 15, 2011

MR. DACK: Well since.. .thank you, since the.. .there is no development proposed at this time and the
matter...any, any creation of any flooding situations would occur at the time, conceivably, if any,
if anything would, there were any risk of that, would occur at the time of future development.
And at the time of future development, that would be subject to a permitting process analysis
review of those kind of possibilities of impacts at least through a SMA permit and possibly other
permits. The Department didn't think that the, that it was relevant at this time. It was, it was a
comment that appeared to be put forth more, at least relevantly to possible future development,
as were many of the comments. And it, it...we've had...it's kind a been a point that's had to
been made many times throughout this review that, that because the...we're going through the
land use entitlement process, there had to be an environmental analysis which looked at the
possibility of future development. There was no future.. .there was no such development
occurring at this time, so many of the comments were kind of perspective and we can...and
almost speculative really, and we considered the, the flooding comment to be of a similar nature.
COUNCILMEMBER COCHRAN: Thank you, Mr. Dack. Thank you, Chair.
CHAIR CARROLL: Thank you, Ms. Cochran. Any further questions, comments? Mr. White?
VICE-CHAIR WHITE: Thank you, Mr. Chair. You know having gone through the SMA process
myself, I know that the Planning Commission will do a very thorough review of any future
development plans, and they will attach more conditions than we can even think about at this
level, well maybe not. But I support moving forward with this measure, as, as you've presented
it to us, and I, I don't have an interest in, in hampering the family's ability to move forward with,
with the development if it comes their way, 10 years from now or 15 years from now. I would
have a problem at this level of, of squashing that capacity, if that opportunity should present
itself down the years. And I say that, because it's tough to keep a family property family, and if
we eliminate certain opportunities from, or eliminate them from taking advantage of certain
opportunities that may come some day in the future, I don't think we're doing ourselves or the
community a service. Thank you.
CHAIR CARROLL: Thank you, Mr. White. Any further discussion? If not, the Chair will give his
recommendation.
COUNCILMEMBER BAISA: Recommendation?
COUNCILMEMBER COCHRAN: Recommendation?
CHAIR CARROLL: Members, the Chair will first entertain a motion to recommend passage on first
reading of the proposed bill entitled "A BILL FOR AN ORDINANCE TO AMEND THE
KIHEI-MAKENA COMMUNITY PLAN AND LAND USE MAP FROM MULTI-FAMILY TO
HOTEL FOR PROPERTY SITUATED AT 455 SOUTH KIHEI ROAD, KIHEI, MAUI,
HAWAII, TAX MAP KEY NO. (2) 3-9-041:001", and incorporate nonsubstantive revisions.
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VICE-CHAIR WHITE: So moved, Mr. Chair.
COUNCILMEMBER BAISA: Second.
CHAIR CARROLL: Been moved by Mr. White, seconded by Ms. Baisa. Discussion?
COUNCILMEMBER HOKAMA: Chairman?
CHAIR CARROLL: Mr. White? I mean, excuse me, Mr. Hokama?
COUNCILMEMBER HOKAMA: You know we have bare quorum today, so I'll, I'll speak my peace.
You know I still have reservations about this item. But for me to vote no, you know, it just kills
it in Committee today. I, I have no problem supporting your request to move this forward to
Council and allow the full body to make its final determination at a future date. But I, I think
from my questions, I think the Department, the applicant, as well as the applicant's
representative, Mr. Hart, knows of the areas of my concern, regarding taxation and other issues.
And for me, it's important because I respect all applicants, and I treat them all the same where
regarding this areas of taxation, usage, compliance, any other requirements that may be, be
brought up to mitigate issues of community concern. So, I'll just state that for the record, before
the vote, that I will be happy to support to move forward, but I am.. .we'll see what happens at
Council, Chair.
CHAIR CARROLL: Thank you, Mr. Hokama. Any further discussion? Seeing none, all in favor of the
motion, please signify by saying "aye".
COUNCIL MEMBERS VOICED AYE.
CHAIR CARROLL: Opposed? Motion carried, five-zero.
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VOTE:

AYES: Councilmembers
Balsa,
Cochran,
Vice-Chair White, and Chair Carroll.

Hokama,

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Couch, Mateo, Pontanilla, and Victorino
MOTION CARRIED.
ACTION: FIRST READING OF COMMUNITY PLAN AMENDMENT
BILL.
CHAIR CARROLL: Members, the Chair will next entertain a motion to recommend passage on first
reading on the revised proposed bill entitled "A BILL FOR AN ORDINANCE TO CHANGE
ZONING FROM R-2 RESIDENTIAL DISTRICT TO H-1 HOTEL DISTRICT
(CONDITIONAL ZONING) FOR PROPERTY SITUATED AT 455 SOUTH KIHEI ROAD,
KIHEI, MAUI, HAWAII, TAX MAP KEY NO. (2) 3-9-041:001", and incorporating
nonsubstantive revisions, and to FILE County Communication No. 10-62.
VICE-CHAIR WHITE: So moved, Mr. Chair.
COUNCILMEMBER BAISA: Second.
CHAIR CARROLL: Moved by Mr. White, seconded by Ms. Baisa. Discussion?
VICE-CHAIR WHITE: No discussion, Chair.
CHAIR CARROLL: Seeing none, all in favor...
COUNCILMEMBER HOKAMA: Chairman!
CHAIR CARROLL: I'm sorry.
COUNCILMEMBER HOKAMA: I wish that, I would request that you in part of the Committee report
narrative, to make mention of the concern regarding the interdepartmental requirements of better
communication, so that we can fairly assess our, our property owners the correct levy of taxation.
CHAIR CARROLL: The Chair...
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COUNCILMEMBER HOKAMA: And that each department then knows exactly what we are, because
obviously Planning had one idea and Property Tax had another idea. And, and for me, that
doesn't serve the community or the property owners well either, so I think this is something that
should be stated in our report, and that we expect the proper follow through.
CHAIR CARROLL: Thank you, Mr. Hokama, and I assure you that the communication will be very
clear.
COUNCILMEMBER HOKAMA: Thank you, Chairman.
CHAIR CARROLL: Ms. Baisa?
COUNCILMEMBER BAISA: Yes, Mr. Carroll, I want to also say that I support what Member Hokama
is asking for. I think a discussion of the tax situation involved here is relevant and it should be
discussed. Thank you.
CHAIR CARROLL: Hearing no further discussion, all in favor of the motion, signify by saying "aye".
COUNCIL MEMBERS VOICED AYE.
CHAIR CARROLL: Opposed? Motion carried, five-zero.
VOTE:

AYES: Councilmembers
Baisa,
Cochran,
Vice-Chair White, and Chair Carroll.

Hokama,

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Couch, Mateo, Pontanilla, and Victorino
MOTION CARRIED.
ACTION: FIRST READING OF REVISED CHANGE IN ZONING
BILL AND FILING OF COMMUNICATION
CHAIR CARROLL: Members, this brings us to the end of this Land Use meeting of June 14... 15th
excuse me, 2011. Thank you for your attendance, and thank you to the audience that attended
with us today and those out in television land. This meeting now stands adjourned.
. . . (gavel) . . .
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