BOARD OF VA RIANCES AND APPEALS
REGULAR MEETING
SEPTEM BER 8, 2011
(Approved: 10/13/2011)
A.

CALL TO ORDER

The regu lar meeting of the Board of Variances and Appeals (Board) was called to order by
Chairman Kevin Tanaka at approximately, 1:40 p.m., Thursday, September 8, 2011, in the Planning
Department Conference Room , first floor, Kalana Pakui Building, 250 South High Street, Wailuku,
Islan d of Maui.
Chairman Kevin T anaka: The meeting of the Board of Variances and Appeals will now come to
order. It is now 1:40 and we have a quorum of eight. The first item on the agenda, Trish?
A quoru m o f the Board was present. (See Record of Attenda nce.)
B.

PUBLIC HEARING
1.

JEFFREE TRUDEAU representing DAVID C. BOLLE S requesting a variance
from Maui County Code, §18.16.210 to delete the requirement to provide
shoreline access for a proposed subdivision (DSA File No. 2.3115) located at
170 Door of Faith Church Road, Huelo, Haiku, Maui, Hawaii; TMK: (2)
2-9-007:0 52 (B VA V 2011 001 2).

Ms. Trisha Kapua`ala read the agenda item into the record.
Ms. Kapua`ala: I do have a short presentation for the Board. Here, we have Hana Highway. The
access to the subdivision is Door of Faith Church Road, and in pink, this is the subject parcel. This
map shows 50-foot contour lines. So it shows the subject parcel at approximately, 350 to about 200
feet above se a level. Here’s another map w ith imag ery. Again here is – I believe this is Hana
Highwa y. No, Hana Highway is going here. And the last of the imagery, the subject parcel is
around here. And this map, we’re able to view some views from the ocean. And the subject parcel
is in this area. This is Door of Faith Church Road. I’ll be happy to bring up any of this upon
request. So that is all for the D epa rtment at this point. And representing the app licant tod ay is M r.
Wayne Arakaki, the engineer. Thank you. Also, w e have Ms. Lesli Otani from DS A. She’s th e civil
engineer processing the subdivision. Thank you.
Chairman Tanaka: Mr. Arakaki, do you have a presentation for us?
Mr. Wayn e Arakaki: My name’s W ayn e Arakaki. I’m the engineer for the project doing the
subdivision. It’s a three-lot subdivision. The area is 2 0 acres.
Chairman Tanaka: Mr. Arakaki, sorry to cut you off. I just wanted to check w ith you if you’re
agreeable to w aiving the reading of the staff report?
Mr. Arakaki: Yes.
Ch airm an Tanaka: Thank you.
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Mr. Arakaki: The property is 20 acres and it’s along the ocean. It’s along the cliff. Yo u know, it’s
20 acres. There’s no Co unty utilities in th at area. It’s go t elec trical power but there’s n o water,
sew er. Everything is private . The property is along this cliff area . And there’s an other property
before the ocean. You know, I wanted some– I came to this meeting. I just wanted some
clarification maybe w ith Corp. Counsel. Would you con sider this property a shoreline property?
Chairman Tanaka: Yeah, and that w as som ething that w as discus sed, that we were discussing just
before we started to be able to define–
Mr. Arakaki: I ha ve th is ha ndout. There’s a property owner, Mr. Linus Tavares. He owns five acres
in front of the property. That question, I brought up before, but I co uld not get an answer about that.
That’s wh y we cam e here to the Board, ye ah. And the reason being is because like if we we re to
provide one shoreline access to the edge of the cliff, it actually goes through somebody else’s
property. Now, I don’t kno w h ow that person w ould fee l, but I would think if somebody made a road
in front of m y pro perty that goes nowhere, and then eventually – well, eventually, we’re gonna do
a road right across your property, I would feel kinda threatened. So don’t get me wro ng. I’m fo r
shoreline access, but I just worried about what his neighbor’s gonna do or consider. So that’s one
of the things I wanted to bring up.
Can I hand this o ut? You know, w hile I w as wo rking on this thing, I had one idea. It was kin da
contact the ow ner and see if he’ll be agreeable. And that’s something I could never get done. So
that’s another thought in my mind to see if he w ould be acce ptable in this right-of-w ay b ecause it
actually leads to his property, yeah, before the ocean. And it’s very strange because the property
is actually along the cliff. There’s no usable area. It’s mostly on the Hana side that can be used,
but it’s not fronting Mr. Bolles’ property. It’s very unusable.
And another thought is just liability. You know, when I was younger, we used to go down this kinda
cliff area with just rope and ladder. But aga in, in this day and a ge wh ere there’s a lot of liability,
anybody that get one accident or whatever, they’re gonna sue the landowner. So that’s another
thing that came up with the – with Mr. Bolles. I don’t know if something else can be worked out, but
right now, it’s more for liab ility kinda thing where as I understand it, he does provide the shoreline
access. He’s fully responsible. Do you have any questions?
Chairman Tanaka: Yeah, later on, if there are any questions, we would like– I guess the next thing
wo uld just b e if the re’s any pu blic testim ony. If there’s anybody here from the public who’d like to
testify, they can sign up. You can come up to the mike. Please identify yourself, and we’ll limit you
to three minutes. The first name: David Brown.
Mr. David Bro wn : Good afternoon. I’m David Henderson Brown. I’m the Executive Director of
PublicAccessTrailsHawaii@maui.org. And I’m just shocked. I’m not sure whether this needs a
legal ocean acce ss o r not. Can yo u tell me that? I m ean, we just heard a disc ussion that there
may be a separate property between this and the ocean. Well, judging that your announcement
in the paper is honest, but anything is subject to lawsuit, of course, I will give my testimo ny, b ut with
the understanding that I’m still unsure about the actual facts in this case. But jus t not having facts
doesn’t preve nt a person from testifying.
Good afternoon. I’m David Henderson Brown, Executive Director of Public Acce ss T rails H aw aii.
Public Access T rails H awaii ha s a goal of public access to public lands. PAT H re spects the rights
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of private property landowners. In this particular land action, the action of subdivision is not a right
of Mr. Bolles, but a gift from the peop le of Maui Cou nty. In order for Mr. Bolles to receive the gift
of subdivision, he m ust provide shoreline a ccess. Shore line access may be expen sive, but Mr.
Bolles wa s fully aw are of the laws before attempting subdivision. You M em bers of the Board of
Variances and Ap peals represent everyone in the County of Ma ui including, Mr. Bolles. You ha ve
the obligation to uphold the law. Please deny this varia nce. The 21 st Century on Maui will be the
century of increasingly limited access to the ocean and the mountains. Please do you r part to
maintain and increase public access to public lands. Thank you very much.
Chairman Tanaka: Thank you. Okay, sorry about this, the next name – is that Moses?
Mr. Moses Aki Kahiamoe, Jr.: Good morning, Board Members. My name is Moses A ki Kahiamoe,
Jr. And I live out in Huelo and also my family over there for generations lived down there. So what
I’m here today is to just catching upon what’s going on right next to where we live. And I just got
some things that I need to be addresse d right now.
This place that we are talking about, my family had access for years since I was growing up. And
including the neighboring properties, my gra ndparents own ed majority of the south of this p roperty
where we are talking about now. And this area has an original trail of going back there, back in the
1881 days. There’s a map out on this specific area. Also, this area that we are talking about has
got some sites on it. And when I was small and family, we used to go on the jeeps, and go out
there, and look at this place, and kinda m alama, take care the area, if you understand. Yes, the
place is steep, but when we go out there, we go out there for culture talking about ohana. Looking
over at Keanae, you can see Kea nae spe cifically, the names of the place s that where this place is
at, a lot of th em come from my fam ily, original names, the Moki’s Pond.
So just to kinda bring everything together is I hope at this point that– The people never even get
with us. We live there. And they never come, and talk to us, and tell us, eh, you guys know
anything about the property? Nobody knew nothing. And then all of a sudden, we get guys doing
construction with dozers, pushing stuff away, then we hear this coming up. This guy like do all this.
Why you like do that? In this area w here we used to go and– Som ebody go tta loo k at this w hole
thing, and kinda assess what’s going on. Well, this morning – this a fternoon, I hope yo u guys don’t
grant a variance. And I want you look into the piece of the property that we’re talking about
because there’s ancient trails that we use back in the days and still do at the time. Hopefully, we
can kind of work together, the community, so that we can protect cultural access. Thank you.
Chairman Tan aka: Sorry. I have a qu estion for you . Trish, any one of those maps that you can
bring up. Can yo u point out about wh ere you live and actually how you actually got through w here
some of the trails th at yo u talked about.
Mr. Kahiamoe: All these properties right here going dow n, my gra ndparents used to ow n all this
right here. I live in this area w hich we ow n inside there, inside this g ulch . The acce ss is this road
that he’s talking about, the other owner, Jackie Tavares. Our border line from our – my
grandparents’ house was this, including this gulch. All this we go down, go through here. The other
access is this line where we used to push cattle. This whole area. The gen eral area that we’re
talking about is on this mount right here and overlooking this area. When you stand over here, you
can see Keanae. It’s like sticking out right he re. That’s where the rest of my family’s from, yeah?
So if you look at this whole area, we once owned all this, all this. That’s why the access, somehow

Board of Variances and Appeals
Minutes - September 8, 2011
Page 4
we gotta wo rk the w ay b ecause my drivew ay – in fac t, this ro ad, my gra ndfather own all this. And
you come here, this is the starting of m y drivew ay rig ht here go down, and go dow n in this gulch
all inside there. Yeah. So it’s kinda like my ow n backya rd. And just to – After I graduated, I
graduated in high school, Baldwin ‘78, I went into the army and did 21 years and I retired out. So
now I coming home to show my kids what home is about and it’s getting fewer. We doing the water
thing going on and everything else, you know, so we now we get this now–no access. So it’s kinda
hard.
Chairman Tan aka: One m ore question. Now, when you talk about the trails th rough that property
from the top of the cliff down to the ocean, are there trails that you’ve used and–?
Mr. Kahiamoe: Yeah. Well, this three that we used to use, yo u know, w e have n’t w ent back, but
I know this place already got taken out. This is one short area that you gotta go down s ideways
and go down here. And the other one is gonna be at this point going inside. So all these righ t here
is kind a like sheared off, but there’s all access that goes down here. Like for us, we live out here,
so we know how to go out there. I m ean, I’m not talking for the wh ole – I not speaking about the
wh ole public, you know . That’d be pretty crazy to have anybody. They don’t know how to go down
there and stuff. But, you know , to the fact that the people who live there from there should have
some kinda of right of – a free way of going, yeah?
Chairman Tanaka: Thank you. Any other questions from the Board?
Mr. R ay S himabu ku: M r. Cha ir, I have a qu estion for the first testifier.
Chairman Tanaka: Mr. Brown.
Mr. Shima buku: Mr. Bro wn .
Mr. Brown: Question?
Mr. Shimabuku: Yeah, Mr. Brown, your organization, do you have maps or inform ation on trails in
that particular area?
Mr. Brown: Not more than what’s demonstrated here.
Mr. Shimabuku: Is that like registered in your organization’s–?
Mr. Brown: No, no, it’s just common trail knowledge–what you’ve seen here. Nothing extra. Thank
you.
Chairman Tanaka: Okay, thank you. The next person, sorry again, Frank–?
Mr. Frank Iachelli: Ichelli. Hi. My name is Frank Ich elli and I live on H uelo Point. Mo ved there
some years ago. And the reason w hy I’m here is because this is an important issue for me and my
neighbors. It’s the reason we live on Huelo. It’s for the view and access to the shoreline. While
I may not be true adept at climbing down cliffs, there are some trails that previous caretakers have
shown me. And I want to at least be able to access the pali and see spectacular views that are only
accessible from that particular point. You can see all the way to the west and you can see Hana
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and Keanae. And it’s absolutely spectacular. And I think – and I speak for a lot of my neighbors,
at least every single one I’ve spoken to that m aintaining this a cce ss is imp ortant to us and it’s
imp ortant to the wh ole community.
And I – if you wanna know where I live, right over here, at this co rner property tha t– I’m on record
now. Okay. I live right over here on this corner property right at the corner of Door of Faith is right
adjace nt to the property.
It’s my belief that access to the property provides a value to me and my neighbors. And to take
away that value to us and assign it exclusively for the benefit of one person takes away from all of
our value, and gives it exclus ively to one person, and that hardly seems right to me. So this is why
I live here, and that’s w hy I’m here, and that’s why it’s imp ortant.
Mr. Shimabuku: I have a question. So do you have information on the trails that you use to go
down to the beach?
Mr. Ichelli: You know, I’ve walked the pali, and I have walked part of them– The previous caretaker
showed me a wa y do wn the trail. He ’s no t here anym ore, but it’s essentially on the northw esterly
side.
Mr. Shimabuku: Can you point that out to me where that would be?
Mr. Ichelli: Right there. This p oint right here.
Mr. Shimabuku: So there’s only one point that you would go down from?
Mr. Ichelli: It’s the only point I know of. There could be others. I haven ’t lived there all my life, so
I can’t speak to other places.
Mr. Shimabuku: Okay, thank you.
Chairman Tanaka: Thank you. Any other questions? Is there anyone else from the public who
wish es to testify on this m atter?
Ms. Lucien ne deNa ie: I did n’t sign up so– Can I sign up afterwards? Aloha. My name is Lucienne
deNaie. I’m here representing Waipio Bay Benevolent Association. We’re just a bunch of folks that
live around W aipio Bay, D oor of Faith, and a couple of ahupu aas over. So I’m here ‘cause some
of m y ne ighbors couldn’t com e today.
W e very much would appreciate if there was community access to the pali. This isn’t so much
about access to a beach or to the shoreline ‘cause the pali itself is just a wonderful place to walk.
I’ve walked there for ma ny, many years. I’ve live d across th e street from this property for 26 years.
And I sent in some written comments. A lot of other folks in our neighborhood, too, have walked
the property. It’s like the former owner – as long as you left his cows alone, he was fine, you know,
that you wa lked along there as lon g as it’s respectful.
And I could maybe address a little bit about Linus Tavares’ property because I spoke to Linus this
week and let him know kind of what was going on. He wanted to know what was going on with this
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hearing and everything. He lives over on the Big Island, by the way. And the property tha t’s his
is like down the side of the cliff face, so I guess you could say it’s between this property and the
ocean, but not for any pra ctica l sen se.
And other folks in our neighborhood do give access like down the gulch to some of the pools on .
. . (inaudible) . . . Stream. There’s two individual properties that give access to that. All you need
to do is just check in with somebo dy. One has a little waiver. One doesn’t. You just check in. So
there’s a precedent in our neighborhood that folks appreciate that these resources kinda belong
to everybody, and this was old style. And so the folks who have lived there for a number of yea rs
respect tha t.
Also, regard liability, I believe that HRS 520 kind of addresses liability. And you folks might wanna
look into that because the sea is like for recreation, and recreation is defined as just walking,
looking at cultural sites, nature. You kn ow, you do n’t have to get to the bottom of the cliff and be
in the ocean in order for recreational access to be important. So I just w anted to m ake that point.
Also, as folks have mentioned, there was an old road that went here, and I included like the old map
from Huelo Plantation that showed this road. And this road trave rsed a corner of this property. It
went through this property and to the neighboring property. And it was here in the Kingdom days.
So what this is telling us is people went here. There was traditional access. And I believe the law
really protects this traditiona l acc ess.
Also, while the cliff is steep, it’s a nesting ground for birds. And the Invasive Species Committee
comes down there because they’re trying to protect the native birds. And they’ve been tracking
these parrots. And we all give them permission to go on our property. They go on m y property.
They go everybody’s property. But this would allow them some sort of an easy access where they
don’t have to like ask permission every time. If so meone’s out of town or out of state, they can’t go.
So it cou ld so lve that, too, if the re’s just som e sort of community access th at is simp le.
I think most peop le in the comm unity, it’s not so much in need of parking because w e can all walk
there, and our guests can walk there, and our friends can w alk there. It’s more just that there be
an area left. And I brought some pictures that you folks can have just to show what it looks like and
where you could wa lk be cause I think it’s important to – you know , the maps are good, but it’s
imp ortant jus t to kn ow wh at it loo ks like. It is re ally a beautiful place.
And then like Mr. Kahiamoe said, you know, they did a whole cultural preservation plan for this land,
but no cultural acc ess was granted. It was kind of a big mistake. They never talked to anybody.
And all the se fam ilies live d there for hundreds of ye ars, and they a ll know about it. I’m learning
from them. And we ’re all so appreciative. So this could be a way of addressing cultural access,
too, so that Moki’s kids co uld know wh at he knows, and their kids c ould kn ow wh at they know.
So if you folks could not approve th is variance, but work w ith the property owner maybe to instead
assign cultural access, and that might relieve them from some of the cost and stuff because cultural
access doesn’t have to be 15 feet wide. It doesn’t have to be paved . It just has to work so people
can access it. It looks like under the statute that you folks might have the flexibility. The Director
might have th e flexibility to do that. I think that would make everyon e in the community happy. If
the landowner could live with that, I think it would be a good w ay o f trying to figure this out, because
this isn’t really about getting down to the ocean. It’s about protecting a beautiful cultural resource
that is the largest parcel left on Waipio Bay th at’s u ndeve loped.

Board of Variances and Appeals
Minutes - September 8, 2011
Page 7
And I did m ention in m y comments, m y hu sband and I hope to dedicate o ur land as a little park
someday. And this trail would be right across the street. It would be so nice for our whole
community to have like a park. Our land is very lightly developed. We’ve never developed anything
on the coastal part so it cou ld just be kind of a natural area. Our houses w ill decay pretty soon.
The y’re small, little shacks. So they go aw ay, th en the community has a park and they ha ve a trail.
And it helps perpetuate the culture in our comm unity for everybody. Whether they’re Hawaiian or
not, they can all learn from it. Thank you.
Chairman Tanaka: Thank you very much. Any questions from the Board? Thank you. Anybody
else from the public wishes to testify? Seeing none, we’ll now close public testimony. Any – to the
Board, any questions for the applicant, to the Planning Department, to DSA?
Ms. Jacq ueline Haraguc hi: Can you tell me wh at the–? I have a question . Can you tell me what
the HRS 520 says about shoreline access and liability?
Ms. Kapua`ala: I do have HRS 520-4 up regarding liability of owner limited. However, I have to
direct tha t question to our C orp. Counsel.
Mr. James Giro ux: It’s HR S 520? Do yo u w ant me to go ove r there and read it?
Ms. Kapua`ala: I can read it. Liability of owner limited, Subsection A:
Except as specifically recognized by or provided in Section 520-6, an owner of land
who either directly or indirectly invites or permits without charge any person to use
the property for recreational purposes does not:
1.
2.
3.
4.

Extend any assurance that the premises are safe for any purpose;
Confer upon the person, the legal status of an invitee or licensee to whom
a duty of care is owed;
Assume responsibility for or incur liability for an injury to person or property
caused by an act of omission or comm ission of such persons;
Assume responsibility for or incur liability for any injury to person or persons
who en ter the prem ises in response to an injure d recreation al user.

And finally, Subsection B:
An owner of land who is required or compelled to provide access or parking for such
access through or across the own er’s property be cause of state or county land use,
zoning, or planning law , ordina nce, rule, ruling or orde r to reach property, use for
recreation purp oses, or as part of a habitat, conservation plan, or safe harbor
agreement shall be afforded the same protection as to such access including
parking for such acce ss a s an own er of land wh o invites or perm its an y pe rson to
use that owner’s property for recreational purposes under Subsection A.
Mr. Shimabuku: Mr. Chair, I have a – I guess this would be for James. So how would that section
in relation to the no trespassing issue?
Mr. Giro ux: I th ink w hen yo u read the code, it says that “if yo u perm it it.” If that’s permitted and then
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there’s another section that says that, “if it’s required.” So what Title 18 is doing is it’s requiring that
by County code. And that’s authorized under Hawaii Revised Statutes 151. So basically, there’s
no trespassing issue along that path. So the liability doesn’t run to the County. And on that path,
it does n’t run to the lan dow ner.
Now, the issue of trespass, then that’s a different story, but also the idea is that the State is trying
to limit the liability of landowners and the County in order to encourage access to shoreline. And
that’s confirmed underneath PASH, which is your native Hawaiian rights in order to have access
to cultural activity. And it’s also again reinforced under 205A, which is your special management
area, which is ba sica lly, mandated through Federal law that the State have laws that allow for the
preservation of coastal areas. And part of Hawaii State Law 205A requires that all State agencies
follow the objectives and policies of 205A. And s ome of those policies are to preserve access to
beach recreational areas. So in that context, that’s the nutshell of access in Hawaii is that the
empowering statute of what you’re looking at is – has multiple areas within State law that
encourage it, and it also – the legisla ture has se en it as important, that it actually limits liability of
landown ers in the County.
Mr. Shimabuku: Thank you.
Mr. Bart Santiago: I have a question. Where potentially the danger and liability that exists such as
this location in the cliff? H as it ever been challen ged as far as the liability s tandpoint in co urt?
Mr. Giroux: I think as far as the – I think the only inroads that I kno w o f that are in the State area
where the State actually has control–DLNR. I think where we saw the – it was m ore involving cliff
areas in a valley on Oahu where the cliff gave in. I believe it was Rainbow F alls.
Mr. Santiago: Or that stream in Kauai where they . . . (inaudible) . . . access?
Mr. Giroux: Yeah. And the issue was that it was under State control, and the State hasn’t waived
liability in that area. So what the legislature did, it actually gave private citizens more protection
than it did your own State. So the State, once it has control, has to maintain its access areas in a
safe manner. And we’ve seen areas along Haiku where DLNR has refused access because of the
danger in cliff areas. But as far as I know , the State law is still good protection for a priva te
homeown er.
Ms. Kapua`ala: Excuse me, Mr. Santiago and G iroux. There’s case notes here on HRS Chapter
520. And it doe s speak abo ut a law suit where the terms “invitee” or “licensee” was – well, whether
it was recreational or nonrecreational was very key without charge or fee. Can you see, James?
Mr. Giroux: Where are you, Trish?
Ms. Kapua`ala: Shall I rea d? It’s very tec hnical.
Chairman Tanaka: From what you said, it sounds as though that specifically was if you’re invited
or you’re charged to go there.
Ms. Kapua`ala: Then yo u w ouldn’t be covered under this law, yes. So since the person who sued
did not pay, was without charge, he was not an invitee or licensee, the landowner – it says here,
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“The landown er owe d no duty to preven t or warn plaintiff or plaintiff’s use of landowner’s land,
access land, and use of public beach, and ocean-fronting land.”
Mr. Giroux: Yeah, that’s really technical. I haven’t read that case, but from my reading of Tort law,
what happens is if somebody sues that you would bring this statute in as a defense, and then the
other lawyers would try to poke holes in it. And I guess in th is case, I believe wh at’s h appening is
that people are raising the issue of, well, you should’ve known, you should’ve told me, you
should’ve put a sign out, but the law is saying is that, no, there’s no such duty for that if you meet
the criteria of the statute. And that’s what the statute is saying is that if you’re – if you don’t meet
that criteria of you should’ve told m e, then the landown er is not responsible for signage or keeping
the property in a safe condition. So again, just to make it a little clearer, if the landowner was
charging money for somebody to go to the beach, then he is responsible for signage and keeping
the place safe. So that’s the loophole, the exception.
Mr. Santiago: It’s not ocean or shoreline access–that case in Kauai–where the landowner is being
sued even though they did not charge access to that stream. It’s not – I know they’re going through
some cases right now, or suits, law suits be cause of that accide nt.
Mr. Giro ux: Y eah, and again, I’m n ot too familiar with the facts of that case. And again, Tort law is
just so – they make it so the lawyers make all the money at the end of the day. It’s pretty clear that
if you fit within tha t statu te that that’s your defense.
Mr. Santiago: Okay. Thank you.
Chairman Tanaka: I have a question. James and I were discussing this before we got started and
Mr. Arakaki actually brought it up. I guess this is a question for the County, for Lesli. It’s the
definition of sh oreline, a cce ss to shoreline, w hich is ph ysically, not the case for this p arcel.
Ms. Lesli Otani: The code– This is Lesli Otani from Public W orks. In reference to Section
18.16.210, the first line states, “Where a subdivision fronts along the shoreline for other public use
or recreational areas, right-of-ways to these area s shall be created.” And the code goes on. The
De partment’s view has been “fronting the shoreline,” and also, “public use and recreational areas,”
we take a broader vie w o f that. So eve n if maybe there’s not actual water right there, we view it as
it is a public use and a recreational area all along from the public roadway to the shoreline because
what happens is that sometimes we get shoreline access in piecemeal fashion. And I think one of
the subdivisions brought up was I believe Peahi Farms. And that’s an instance where they had a
large land mass that was close towards the ocean, but there was also pieces above between Hana
Highway and the ocean. So we took it in piecemeal. And that’s similar to how we do road-widening
lots wh ich w e’re fam ous for. We take it all along the wa y as people deve lop. So eve n if in theo ry
the argument is that it’s not alon g the actual edge of the wa ter, our broad use of the term “public
use and recreational areas,” we fit that in where we w anna get it for the public all along the wa y.
Mr. Giroux: I think I understand that concept. In reading 115, the public access, the coastal and
inland recreational areas, it’s pretty clear that the State legislature has viewed the ability for the
Co unty itself to go in and then condemn areas to actually create a wider scope of recreation. So
it wouldn’t make sense for the County to go in and condem n a strip, o r to create an access, and not
in its own permitting process have preserved a way to get there. So I believe that that’s the take
that the Department is taking is that it’s blocking – I mean, it’s close enough to the shoreline that
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it’s a recognized access area that because you’re coming through the subdivision process, that is
the time to loo k for access issues.
Chairman Tanaka: I guess, Lesli, I understand what you’re saying, but the actual – because there
is the Linus Tavares property between an actual shoreline and this parcel – but you’re saying that
to get to the – I guess it’s – to get to the Linus Tavares property, you would need access across this
parcel.
Ms. Otani: Well, two points: one, in theory, yes, we would want it to be eve ntually be contiguous to
wherever the State line is or the ocean would be. The other thing is that although I haven’t
researched this in great depth, and I haven’t looked at the old deeds, but when you look at some
of the old subdivision maps, when the Tavares Family had subdivided, they actually showed the
edge of their property as the top of the pali. So I’m not sure if that tax key was a remnant maybe
where they ow ned on their old deed or aw ard, and w here the subdivision line wa s draw n back in
the ‘70s or previous. It may be that the line was drawn at the top of pali with them thinking that that
is where their property ended, and maybe their property went farther. But again, I haven’t
researched it or looked at the old deed.
Chairman Tanaka: We do have another question that I guess I’d like to address the question
directly to the Planning Staff Planner, Mr. Paul Fasi. Regarding the SMA requirements, SMA minor
requirements, what were the requirem ents put on as far as the first pa ss o n this for th is pa rcel?
Mr. Paul Fasi: Paul Fasi, Planning Department. Are you referring to the subdivision portion?
Chairman Tanaka: Yes.
Mr. Fasi: Of this project? I believe that – I think there’s a confusion here. And on one thing, w e’re
talking about beach access and the public right-of-way. And the second item is the actual
subdivision itself. And they’re kind of separate because let’s say, for example, he’s not granted the
beach access, or he is granted the beach access, it doesn’t preclude him from not being
subdivided. You know, the subdivision process is kind of a separate issu e. So I don’t quite
understand wh at yo u’re asking .
Chairman Tanaka: Well, was there a requirement that sa id that shore line access must be a p art
of–?
Mr. Fasi: It is. Anytime we review large parcels of land that front the shoreline that are on or near
the shoreline, we are required by Coun ty code and State law to say that they are required to put
in a public right-of-way beach access. That is County code. That is State law. And no one can
circumvent that just because they have b each frontage. There’s only so m uch bea ch frontage he re
on Maui, and the Planning Department feels that you can never have enough beach access.
Chairman Tanaka: Was it specifically defined as to the actual infrastructure that you wanna see:
a paved, striped parking lot–?
Mr. Fasi: Well, I know the Fire Department, Police, they wanna see a nice paved road going down
there, but in this case, I don’t think it’s practical. If it was an ocean frontage area where there’s an
actual beach and you ’re gonna have heavy recreational use, then we would say, yes, okay, you
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have to work with the Police Department, work with the Fire Department, put in a parking lot, and
put in a nice paved roa d with a turnarou nd a rea d own there. W e’ve done that before, but in this
case, I don’t think we can go to that quite extreme. And the Department would be satisfied with
having a public right-of-way access there that’s 15 feet wide as required. The minimum is 15 feet.
Now, we’re not gonna preclude what the Fire Department or the Police Department wa nts to put,
but there has to be some kind of a public right-of-way there.
Chairman Tanaka: So as part of the SMA requirement would be that a plan would show 15 feet
from the property ed ge, a straight line that runs parallel alon g the edg e of the – a nd the Fire
Department and the Police Department would have to review? Is that–?
Mr. Fasi: W e w ould put it ou t and ask fo r comments from the departments, co rrect.
Mr. Giroux: Well, just as clarification, mayb e yo u can exp lain to this Board because we’re looking
at a variance from subdivision, but I believe the Department has granted an SMX, an SMA
exemption?
Mr. Fasi: What we did was there’s an SM2, which is a minor permit, in Planning Department jargon,
for a subdivision. However, it’s not just a paper transaction subdivision because also proposed
were some improvements, and improvements being a road, fire hydrants, and a water tank. So with
those improvements, it becomes more than just a paper transaction subdivision. Now, if he
removed and took out the construction activity, okay, that would then put it into another category,
and that would be an exemption, what we call an SM5. Okay, if it’s just – he’s allowed up to four
lots, subdivide up to four lots with no proposed construction activity proposed, and that’s just
basica lly, a paper transaction, no developm ent proposed.
Mr. Giro ux: S o as part of the SM 2, were there plans that were submitted that showed beach
access?
Mr. Fasi: No, there we re not.
Mr. Giroux: So where is the County expecting this access?
Mr. Fasi: W e don’t kno w yet. The Planning De partment hasn’t really actually drawn out where we
wo uld want this access to be. We would again put it out for transmittal and perhaps work with DSA
and see what’s feasible, what’s the best route for a beach access along this particular piece of
property, and looking at the lay of the land.
Mr. Giroux: I mean, because it puts this Board in a really difficult position when they’re looking at
a subdivision variance where there’s an SMA overlay where there’s no clear direction from the
Department at this point. W hat effect on your Departm ent in a dm inistering 205 A w ould this Board
be put in as far as granting a varia nce? I me an, what – how w ould tha t affect your D epartm ent’s
ability to guarantee access to the shoreline?
Mr. Fasi: If this Board granted the varia nce and so he didn’t ha ve to put in a public right-of-way, how
wo uld that effect the SMA permit? We would just have to go ahead and process the permit without
the public right-of-wa y. It’s this B oard’s prerogative to eithe r grant him th e va riance to the right-ofway or not. And we ’d just have to go – we cannot challen ge wh at the BVA is putting forth, I don’t
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think.
Mr. Giroux: Paul, I’ve got a problem with that because the State law says that all State and Co unty
agencies have to follow the policies and objectives of 205A.
Mr. Fasi: Correct.
Mr. Giro ux: S o the D epartm ent takin g that position isn’t co nsisten t with State law .
Mr. Fasi: That’s correct. It is the De partment’s po sition that we are recom mending to this B oard to
deny this application for a va riance. Now, if you don’t agree with the Department, I don’t know what
– how that affects the Department, to tell you the truth. I would then have to consult with our
attorney. In other words, how, you know, the BVA is gonna circumvent State and County laws, and
we ’re kinda stuck in th e m iddle. I do n’t ha ve a n answe r to that.
Chairman Tanaka: Because this – the way I understand it is this Board – well, from what we ha ve
here referencing both County Code 18 and Hawaii Revised Statutes that we couldn’t. W e don’t
have the power to even if we thought it was the greatest thing in the world. And because what
we’re talking about being with the SM 2 added to it, it’s the Planning C omm ission that actually –
does the SMA minor still–?
Mr. Fasi: No, the SMA minor does not go to the Planning Comm ission. It’s not until it’s a major that
it goes before the Planning Commission.
Mr. Santiago: I have a question. When the SMA was granted, was there any kind of cultural
inventory that was done because there’s talk of rock formations and stuff such as that that was
mentioned earlier in one of the testimonies?
Mr. Fasi: The SM A has not been granted ye t, but, yes, there has been exte nsive archaeological
studies on it, in fact, three that are the subject matter of another matter on this same parcel of land.
But, yes, it’s pretty extensively been researched.
Mr. Giroux: Paul, can I just try to get some clarification? As far as the process goes, the SM2 has
been granted by the Department. However, there’s an intervention, and it’s in a contested case
proceeding right now?
Mr. Fasi: There’s an appeal on the SM2 decision to grant the SM2. That is correct. I stand
corrected. Yes, tha t is correct, the appeal of the minor permit.
Mr. Giroux: So there has been no final decision on that SM–?
Mr. Fasi: No, not ye t.
Chairman Tanaka: I guess for James, my question would be, wouldn’t – if the SM2 we re to finish
its process, this would not – this potentially wouldn’t be an issue for the BVA?
Mr. Giroux: I think the problem– I don’t know if you want to discuss this in executive session, but
I can talk about– The BVA, we had this situation before. And the issue again was subdivision, and
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that was during an appeal process. And what the BVA has to understand is that it’s a Board of
limited jurisdiction. And the jurisdiction given to you is given through the charter or any ordinance
of the Mau i County Code. In a situa tion like this, there would be alm ost dual jurisd iction. You’re
being asked to cover one eye and make a decision. There’s 205A, which is under the charter. The
final authority is the Maui Planning Comm ission. However, in their rules, they are not reviewing an
SM2 at this time in their rules. However, being that there’s an appeal, that appeal is reviewable by
the Maui Planning Commission pursuant to their contested case rules. So coastal zone
management issu es will be determined by the Maui Planning Comm ission. What you’re being
asked, in the middle of this process, is to eliminate their requirement to follow subdivision law. The
subdivision law is consisten t with 205A. Their requirement to require shoreline access is pursuant
to, not directly, but it’s consiste nt with 20 5A. The empowering statute of HRS is coming out of 115,
which says that the Counties have to create ordinanc es that preserve shoreline a cce ss. S o there’s
multiple levels of State statute that are being evoked. But what you’re being aske d to do is to
modify or give a variance from Title 18, which is the County ordinance. So that’s your limited
jurisdiction. If there’s any Federal, State, or other County law that requires th at access, then they’re
going to have to follow those laws. But the cave at is, is that you are a sub-entity of th e S tate,
meaning that 205A does cover you in its mandate that you have to follow its objectives and policies.
That’s the hook. That’s your underlying dilemma today is that you’re being asked to make a
decision, again, with one eye covered, but I believe as your attorney, I have to inform you of the
other underlying issues that should go into your decision-making process.
Chairman Tanaka: So we would be – if we moved forward, and we discuss, and it’s moved, and we
vote , we’re talking about approval or denial of a variance from Maui County Code 18.16.
Mr. Giroux: Yeah.
Chairman Tanaka: But we still need, yeah, to State law that – so we’re in essence, giving a
variance from two separate laws.
Mr. Giroux: Right, because 115 wouldn’t cha nge. W hat 115 says is tha t the Co unties h ave to
create laws to allow beach access. W hat the Co unty did is they created 18.16, which you’re being
asked to not follow. So the empowering statute doesn’t say that you can’t change 18.16. What the
underlying tone is, is that 205A does. But you’re not being asked to determine 205A. It’s an
underlying mandate that the agencies, C ounty a nd State, follow that law also in its decision-making
process.
Mr. Rick Tanner: It’s clear as mud.
Chairman Tanaka: Actually, I have a question. Mr. Arakaki, for you, I guess, representing the
owner, Maui County Code 18.16 talks about that the owner requires public access, minim um width
of 15 feet. It’s not defined 15 feet of paved road, or ten feet of paved, and show – you know,
nothing like that. One of the things that was part of the memo to us was that locations of such rightof-ways shall be agreed upon by the subdivider and the Planning D irector. So meaning, there is
leeway. It can be disc ussed and it can be compromised that, oka y, we’re gonna put in this. W e’re
gonna make sure that access s till exists . What it actually looks like w ill be discu sse d, though, will
be decide d.
Mr. Arakaki: As I said earlier, don’t get me wro ng, I believe in beach acce ss. T he only pro blem is
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to wh ere? M r. Linus Tavares, I me an, I didn ’t get in touch with him , but I don’t know wh at his
feeling is. If you were to say that the Director and the landowner agrees to one certain situation,
but Mr. T avares totally objects, a nd there’s an accide nt or wh atever, isn’t – I me an, wouldn’t M r.
Bolles be liable?
Mr. Giroux: Let me address that. Again, what 115 says is, is that in that situation, the County under
115 has the power to go in and condemn that area that would allow that access. So what the
Co unty is saying is, is that in the subdivision process, that’s the time for the County to look at the
access issu e. Now , if this access goes to nowhe re, the County, in the next 20 years will still have
that obligation under 115 to create that acce ss.
Mr. Arakaki: Okay, so this ac cess is floatin g. W e don’t kno w w here it is. A nd then it go es to
now here like you mentioned. Okay. T his is just o ne idea. I’m just trying to think out of the box, but
wo uld it be possible where we can say that we’re gonna be providing one access, but it’s not gonna
take into effect until the property condemns the property, Tavares’ property, or whatever?
Mr. Giroux: I think at this time, the County has to look at what’s the logical entry point into the ocean
and wo rk from there. I don’t think that– It’s like the sidewa lks in Kihei. You know , you can’t walk
from the sch ool to the beach and stay on the sidewalk. You gotta go across the street because
somebody didn’t build a house. You can’t say we’re not gonna build sidewalks because it’s gonna
be hodgepodge.
Mr. Arakaki: Excuse me for being so concerned, but I’m just worried about the neighbor, what the
neighbor’s gonna do. I’m just thinking right now that maybe I should contact the neighbor and ask
him for his opinion as far as where the beach access should be, if any. I think that would help,
because I’m really worried about liability. And putting a beach access to this p articular person’s
property and saying this is where it’s g onna be without any consideration on his pa rt, I think that’s
wrong. I feel that maybe I should contact him and ask him this question.
Chairman Tanaka: As far as the process w ith the Planning De partment, yea h, I m ean, that would
be my qu estion because we’re talking about say you just gave a 15-foot strip right down the edge
of the property tha t leads to another parcel, M r. Tavares’ property. Now , the wa y the Co unty is
interpreting shoreline a cce ss, n ot necessarily that you can– Help m e out here.
Mr. Fasi: I think we’re getting ahead of ourselves. And today is not to determine where the beach
right-of-way is gonna be. The determining thing we need to determine today is that is he gonna
have to provide a public right-of-way or not. And where it gets placed is for another day. But the
decision that needs to be made today is that, yes, he is required by State and County laws to have
a public right-of-way beach access. Now, the second part is where will that be and that’s to be
determined at another point. But we need to get past the decision-making point of is he or isn’t he
gonna be required to have one. Because then if he’s not, then it’s m oot. But if he is, then w e w ill
determ ine that at another point in tim e.
Mr. Santiago: I have a question or clarification. Could someone define for me what the requirement
is for a cultural right-of-way as oppo sed to just a public right-of-way?
Mr. Fasi: We don’t have a definition for a cultural right-of-way. I’m not sure there is such a thing.
I know Ms. deNaie mentioned that, but I couldn’t imagine it bein g any d ifferent than the public right-
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of-way. You can’t have a cultural right-of-way meandering throughout this guy’s property. That
wo uld be grossly unfair to the property owner. So we’re not here to talk about cultural access.
We’re here to talk about beach access and coastal access. A nd this is not about access to
archaeological sites that are all over his property. This is talking about a coastal resource and
access for the public to get to that coastal resource. So you ’re getting a little bit off the subject
ma tter.
Mr. Santiago: I just wanted to know if there was a definition.
Mr. Fasi: We don’t have a definition in the – I’m unaware of one.
Mr. Santiago: Thank you ve ry m uch.
Chairman Tanaka: Okay. Mr. Fasi is correct. That is th e only issue. There is some flexibility on
what the – what, where, how it looks is to be determined. I–just for the Board to start the
discu ssion –Chair, it is of my opinion, it’s straightforward. There has to be public access to the
shoreline. On the extreme opposite end, we are talking about public access to Mr. Tavares’
property, which is not the way the County views, interprets the code. I’m sorry, one more time,
James, the – for us as a Board, we are looking at this as public access to what the County views
as shoreline access.
Mr. Giroux: Yeah. I guess a lot o f times because you gu ys are called the “Board of Variances,” and
then it’s “and Appeals,” I think a lot of times people forget which one we’re doing. And so I think
we had a case maybe abou t a year or two ago where it was a subdivision and it was a fire access.
And the issue was, was the Fire Co de reasonable or unreasonable, or was the person trying to get
a variance. So again, being that we’re a Board of limited jurisdiction, we have to look at the
pleadings on its face. And what was brought before you was a variance, not an appeal. You’re not
being asked to second guess the Department’s interpretation of frontal – fronting the shoreline.
That’s an appeal issue. What you’re being asked to is assume that they are required to give
shoreline access, a nd do they meet the criteria under the three-part test to not have to meet the
County code. And again, it’s that three-part test: the topography, th e hardship, an d the public
welfare, health and w elfare. Oh , it’s five. Trish is saying its te st is even harder now, five. But,
Trish, maybe you can put that up there so it’s clear that once you enter into the variance stage, the
assumption is that the law is valid and that the interpretation of the Department’s application of that
law is valid. Now , the test is should it no t apply to this p roperty.
Ms. Otani: Chair, if I may clarify something while Trish is getting that up? Typically, the way the
shoreline access for our Department works is that the applicant will submit to us a map showing
where they propose the location, and also what type of improvements. And I’m not the engineer
that routes or review s the construction plans, but usually in this kinda case, it would be an
easement or a right-of-way through the property to a specific area or areas, and it would end at the
property line. So the access w ould actually be contained within the property be ing subdivided.
Ch airm an Tanaka: Thank you, Lesli.
Ms. Kapua`ala: And, Board, for the record, pursuant to Section 18.32.010 of Maui County Code,
which is also m irrored in your BVA rules, here are the criteria which the applicant must qualify for
in order for you to grant the varia nce. And if you look at the De partment of Pu blic W orks’ staff

Board of Variances and Appeals
Minutes - September 8, 2011
Page 16
repo rt dated today, I believe the Department of Public Works does not believe that the applicant
meets all of the criteria.
Chairman Tanaka: Okay, Board Members, any questions or any – for the applicant or for Planning?
Discussion?
Mr. Stephen Castro: Mr. Chair, I have a question . Mr. Arakaki m entioned that he hadn’t spo ken to
Mr. Tavares. So would this infringe on his rights by no one contacting him?
Mr. Giroux: It strikes me as strange because I think there is a notice requirement to 500 feet? No?
Ms. Kapua`ala: During the – for variances, it’s adjacent property owners and those located across
the street.
Mr. Giroux: Isn’t Mr. Tavares’ property adjacent to this property?
Ms. Kapua`ala: Yes.
Chairman Tanaka: But he was notified of a subdivision, not necessarily– Would that have included
the fact that–?
Ms. Kapua`ala: For the variance.
Chairman Tanaka: Okay, so he was informed, then.
Mr. Giro ux: T he notice issue has been taken cared of.
Mr. Castro: Thank you.
Chairman Tanaka: Other discussion by the Board?
Mr. Santiago: I have a comment or an observation, by gra nting the right-of-wa y, it’s like the c art
ahead of the horse, right? Because the land in front of it, we would need access also.
Chairman Tanaka: Eventually. Oh, yo u m ean leading up to it?
driveways that access that actual parcel. Is that true, Trisha?

Y es, there are a couple of

Ms. Otani: I’m sorry. Could you repeat your question? I couldn’t hear quite–
Ch airman Tanaka: From the master, we see – it appears as though there are at least driveways
and/or roadw ays leading up to that particular parcel.
Ms. Otani: There’s – well, access is another separate issue in that area. And of course, the
subdivision code is stricter than som e other requiremen ts, but typically, there are roadwa ys in the
area. There’s Hana Highway above. And then there’s, I think, Waipio or West Waipio that’s below,
and in between there in some portions, the old Hana Highway. A lot of people travel, I believe,
through what’s called Door of Faith Ro ad. And parts of that is p ossibly through private land, parts
maybe through old gove rnm ental roads, and part is through the partition that was done there back
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in the early 1900s. And so I think if the question is if there’s a road, there’s a road leading down
to the area, but access itself is a separate issue over the road.
Mr. Santiago: So we grant access. We figure out the–
Chairman Tanaka: Well, it wouldn’t be granting access. It would be denying the variance
application to delete access. Well, as part of what we talked about that access shall be provided,
now, exa ctly w hat it looks like, that is to be determined. I would assume that the owner and the
Planning Director, Plan ning Department, wo uld be able to c om e to some com promise th at’s
agreeable to both sides without much harm to either side. And the bottom line, access wo uld still
be granted, or there w ould still w ould be acce ss.
Ms. Kapua`ala: Excu se me, M r. Ch air. It’s been brought to my atte ntion that M r. Tavares’ property
ends here. And from here on belongs to the State of Hawaii. So the subject property has a
bou nda ry line here, and again, Mr. Linus Tavares’ property ends here. And it looks like 3.45 acres
of the shoreline area belongs to the State.
Ch airm an Tanaka: There you go. Trisha just solved the problem .
Mr. Santiago: From that road to the shoreline?
Ms. Kapua`ala: From which point of the road? Here?
Mr. Santiago: At the top.
Ms. Kapua`ala: From here to–?
Mr. Santiago: To the next road down, I guess. There you go. Right there.
Ms. Kapua`ala: From shoreline to the road? There is a measuring tool in meters.
Chairman Tanaka: So the question was distance from the end of the road to the property line? That
was your question?
Mr. Santiago: From the road to the shoreline.
Ms. Kapua`ala: Should I go vertically? Hold on one moment. Let me highlight the parcel. Say
here, 143.91 meters. Would you like a conversion of that?
Chairman Tanaka: Okay, so I’m – with the information that we have, back to the point that we are
looking at the single issue of shoreline access, not trying to design it now, not trying to discuss what
it should be, but that it sho uld be, period, Board Mem bers, any other discussion? Any other
questions? Or I would entertain a motion.
Mr. Tanner: Mr. Chair, I would make a motion to deny the request for a variance.
Ms. Rachel Ball Phillips: Second.
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Chairman Tanaka: It has been moved and seconded to deny the variance application. Any
discussion? With that, I’ll call for a vo te. All those in favor of denying the variance application,
please say aye. Any opposed?
It was moved by Mr. Tanner, seconded by Ms. Phillips, then
VOTED:

To deny the request for a variance.
(Assenting:
(Excused:

R. Tanner, R. Phillips, R. Shimabuku, S. Castro,
J. Haraguchi, B. S antiago, P. De Po nte.)
B. V adla.)

Ch airm an Tanaka: The variance is denied. Thank you.
C.

APPROVAL OF THE AUGUST 11, 2011 MEETING MINUTES

Chairman Tanaka: Okay, the next item on the agenda: approval of August 11, 2011, meeting
minutes.
Mr. Shimabuku: Move to approve.
Mr. De Ponte: Second.
Chairman Tanaka: It has been moved and seconded. All those in favor of accepting the minutes,
please say a ye. A ny o pposed? None.
It was moved by Mr. Tanner, seconded by Ms. Phillips, then
VOTED:

To accept the meeting minutes of August 11, 2011.
(Assenting:
(Excused:

R. Shimabuku, P. De Ponte, R. Tanner, R. Phillips,
S. C astro, J . Harag uchi, B . Santiago.)
B. V adla.)

Ch airm an Tanaka: Approved.
D.

DIRECTOR’S REPORT
1.

Status Update on BVA’s Contested Cases

Chairman Tanaka: Next item: Director’s report, status on cases.
Ms. Kapua`ala: No contested case status to report.
E.

NEXT MEETING DATE:

September 22, 2011, Thursday
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Chairman Tanaka: Our next meeting date is scheduled for September 22nd. Do we know wh at is
on our agenda at that time?
Ms. Kapua`ala: Oh, yes, Waiohuli-Keokea Subdivision variance, and Huelo Hui Partition
Subdivision variance. Both are being requested by their attorney, which is Paul Horikawa. One of
them was deferred. I believe the Huelo Hui Partition was deferred because of the Department of
Hawaiian Home Lands had voiced their opposition. So that one you might be a little familiar with
as you ’ve already re ceived that staff report.
Chairman Tanaka: Oh, that’s right.
hopefully, we’ll get quorum.

That’s the conference.

You and– Oh, okay, so we’re –

Mr. De Ponte: What’s that? The 22 nd?
Chairman Tanaka: 22 nd.
Mr. De Ponte: I’ll be gone too.
Chairman Tanaka: So making Trish’s work a little harder, but we’ll get through it. Thank you,
Planning Department. Thank you, Board Members. Meeting adjourned.
F.

ADJOURNMENT

There being no further business to come before the Board, the meeting adjourned at 3:00 p.m.
Respectfully subm itted by,

TREMAINE K. BALBERDI
Secretary to Boards and Co mmissions II
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