BOARD OF VA RIANCES AND APPEALS
REGULAR MEETING
OCTO BER 27, 2011
(Approved: 11/10/11)
A.

CALL TO ORDER

The regular meeting of the Board of Variances and Appeals (Board) was called to order by
Chairman Kevin Tanaka at approximately, 1:34 p.m., Thursday, October 27, 2011, in the Planning
Department Conference Room , first floor, Kalana Pakui Building, 250 South High Street, Wailuku,
Islan d of Maui.
A quoru m o f the Board was present. (See Record of Attenda nce.)
Chairman Kevin Tanaka: The meeting of the Board of Variances and Appeals w ill now come to
order. It is now 1:34. We have a quorum of five. The first item on the agenda, Trisha?
B.

PUBLIC HEARING
1.

MARK AL EX AN DE R R OY of M UN EK IYO & H IRAGA, IN C. re pre sentin g W ES TIN
MAUI RESORT & SPA, HMC MAUI, LLC and CAMPBELL HAWAII INVESTOR,
LLC reques ting a variance to allow the u se o f an o ff-site parkin g fac ility
located approximately 920 feet away to fu lfill a 200 parking stall requirem ent,
whereby Maui Co unty C ode , §19.36A.030 requ ires that all parking stalls be
located on the same lot it serves, or within 400 feet from the nearest point of
the lot, as approved by the Maui Planning Comm ission, for the Westin Maui
Res ort & Sp a's 4-ye ar re novation plan, for pro perty located off o f Ka anapali
Parkw ay, Kaanapali, Lahaina, Maui, Hawaii; TMK: (2) 4-4-013:004 and 4-4008 :019 , (BVAV 201 100 15).

Ms. Trisha Kapua`ala read the agenda item into the record.
Ms. Kapua`ala: And I do have a very short presentation for the Board so you can see the parcels
that are the subject of this variance. This is actually the National Flood Insurance Programs’ map,
but the good thing about this map is that you can see parcels along with imagery. And right now
what is highlighted is Parcel 4. This is the off-site parking lot. You will see here, Honoapiilani
Highwa y. Right off Kaanapali Parkway is the subject lot. And let me go ahead and highlight the
parcels as well. This is the property, Westin Maui, 4-4-008:019. Let me go ahea d and give you a
better map so that you can see the area. Here’s the Westin’s property. S o again, Kaanapali
Parkwa y. And the property th at is th e off-site parking lot is here. So I’ll be happy to bring up any
imagery. A TMK m ap is also located on our drive. And other than that, we have Ms. Karlynn
Fukuda of Munekiyo & Hiraga here representing the applicant. That’s it. Thank you.
Ms. Karlynn Fuku da: I do have a short presentation for the Board also. Good afternoon, Chair, and
Me mb ers of the Board o f Variances and Appe als. M y name is Karlynn F ukuda a nd I’m with the firm
of Munekiyo & Hiraga, Inc. I’m here today to present the request for a variance from the Maui
County Code, Chapter 19.36A, relating to off-street parking for the Westin Maui Resort and Spa.
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Joining me today is C hristopher Re ed, Director of O perations, for the W estin M aui.
The Westin M aui is seeking a va riance from the Co unty Code related to off-street parking to permit
the use of 200 parking stalls at a parcel located over 400 feet away. Chapter 19.36A.030 includes
the limitation of a distance for the location of off-street parking.
The West Maui is currently proposing improvements to the resort, and undergoing a master
planning process for the entire resort, which may trigger additional parking requirem ents. In order
to receive building permits for th e im provem ents that the Westin would like to proceed with in the
near future, the Westin must demonstrate that it meets parking requirements. Although originally
complying with the parking requirements, currently, due to changes in the County C ode and the Fire
Code, there has been a net loss of stalls at the Westin. For example, the size of ADA com pliance
stalls and related acce ss a isles have increased ove r the yea rs. Thus, to meet the new
requirements, the hotel has lost stalls in order to accom mod ate these requireme nts. Additionally,
the fire lane requirements have increased over time resulting in a n et los s of parking stalls to
provide for the additiona l width.
This table illustrates the num ber of parking stalls required, the num ber of stalls currently available,
and the number of stalls anticipated by the improvements planned in the near future. The proposed
off-site parking will allow the Westin to meet their parking needs, as well as provide for additional
stalls that would be needed wh en future im provem ents are m ade to the resort. Addition ally, the offsite p arking loca tion wo uld be utilized w hen im provem ents are m ade to the Westin.
To provide the Members with background on the request, the Westin M aui is currently undergoing
a master plan development process, which encompasse s the entire resort. The Westin has not
undergone a major renovation since it opened in 1988 over 20 years ago. Included in this master
planning process are renovations to the resort, which may increase the parking requirements, as
well as the development of a parking structure to address its parking needs.
Further, during the construction of the proposed parking structure, it is likely that off-street parking
wo uld be needed to accommodate displaced parking. To this end, the W estin has secured a lease
for the use of 200 parking stalls from the Hyatt. The Hyatt received separate approval for said
parcel for off-site parking.
This slide highlights the location of the Westin Maui Resort and Spa, and the approximate 400-foot
limits within the parcel bounda ries. To orient the Boa rd, again, here is Honoapiilani Highway,
Kaanapali Parkway, and the Westin Maui parcel is here, and this is the location of P arcel 4 wh ere
the proposed off-site p arking is located.
And I’d also like to note that the distance is approximately, between the Westin Maui Resort and
Spa parcel to the Parcel 4. It’s approxima tely, 920 – I kn ow the staff report had noted mayb e a little
bit m ore, so it’s betwe en 920 and 950 feet awa y from the Westin M aui.
This slide provides the B oard with an aerial photograph, again, to give you an orientation of the
surrounding uses to the W estin M aui parcel. To the north directly of the Westin Maui is the
Whaler’s Village Shopping Center. Directly to the south is the Kaanapali Alii Condominium. To the
east we have Kaanapali Parkway and the Kaanapali North Golf Course. And to the west is the
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Pacific O cean. Again, here is the loca tion of the proposed off-site pa rking.
The re are three criteria that we re analyzed in this request for the variance. Criteria 1: there is an
exc eptional, unique, or unusual physical or geographical condition existing on the subject property
which is not g ene rally prevalen t in the neighborh ood or surrounding area, and the use sought to
be authorized by the variance would not alter the essential character of the neighborhood. The
Westin meets this criteria as there is no additional space on the resort lot to construct additional
parking without impacting existing structures. We also note that Parcel 4 is p erm itted a nd currently
used for off-street park ing, and as such, would not alter the character of the neighborhood.
Additionally, to m itigate any po tential traffic impacts from this temporary use of off-street parking,
and provide alternatives to reduce the need for parking spaces in the interim, the applica nt will
utilize transportation demand m anagem ent measures.
These are a few examples of transportation demand management measures that the applicant
wo uld use during the off-street parking use, which is encouraging their guests to use the Lahaina
Shuttle, p rovide tickets for Maui Bus to its em ployee s, and encouraging employee s to carpool.
The second criteria: strict complian ce with the applica ble provisions of this title w ould prevent the
reasonable use of the subject property. As previously noted, strict compliance with the code
requirements is not possib le due to the deve loped nature of the lands within 400 feet of the Westin,
and the Westin’s limitation on space within its site. The applicant did researc h the potential for
ava ilable lands within 400 feet of the Westin Maui that could be utilized for temporary parking;
how ever, none were found. The Westin is proposing to address the parking on its site with the
construction of a parking structure within the next four years, and the off-site parking wo uld be
provided – wo uld provide for parking during construction of sa id parking structure.
Again, in review ing the aerial ph oto, as I previously noted, W haler’s V illage is directly north of the
Westin Maui site and is included within that 400 feet of the Westin Maui parcel. Directly to the
south is the Kaanapali Alii Condominium also within that 400 feet of the W estin M aui parcel. And
to the east is the Kaanapali North Go lf Course.
The last criteria: conditions creating a hardship we re not the previous action s of or by the applica nt.
While the Westin Maui did undergo imp rovem ents prior to its opening in 1988, there was an existing
hotel building on the site, the Maui Surf, that was renovated as part of the Westin. The Ma ui Su rf
Hotel structure and parking locations were designated prior to the Westin acquiring the site.
Further, altho ugh the parking for the W estin was previously sufficient, as previou sly noted, the re
have been changes to the County Code and the Fire Code which has resulted in the net loss of
parking stalls. Additiona lly, I wo uld like to note that the O ff-Stre et Parking Co de wa s recently
revised in 2009 to delete the use of compact stalls in many areas including, hotel uses. Thus, the
Westin will need to accommodate full-sized parking stalls for any futu re im provem ents. To address
these parking needs, the Westin intends to construct additional parking within the next four years.
W e respectfully request the B oard ’s sup port for the variance to allow for the use of off-street parking
for the Westin Maui. Thank you, and I’m available to answer your questions you might have.
Chairman Tanaka: Thank you . Trish, I read through – there’s the Planning staff report and analysis.
Could you kind of give us, in general, what the Planning Department recomm ends?
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Ms. Kapua`ala: Well, in general, the Department concurred with the applicant’s justification provided
in the applica tion, and h as a greed that there is an exceptional, unique, physical or geographical
condition existing on the properties wh ich a re not generally prevalent in the surrounding area. The
use wo uld not alter the essential cha racter of the neighborhood. Strict compliance with the
provisions would prevent a reasonable use of the property. And the hardship or the conditions
creating the hardship were not the result of previous actions by the applicant. So the Director
signed the recommendation for approval. So it would be okay for the Board to, if they wish, adopt
this an d inheren tly, will adopt the app licant’s justification a s its final decision an d ord er.
Chairman Tanaka: Okay, thank you, Trish. Board Membe rs, any questions?
Mr. Bart Santiago: I have a few questions. Is P arcel 4 ow ned by Hyatt?
Ms. Fukuda: Yes, Parcel 4 is own ed by H yatt.
Mr. Santiago: And there are 200 spaces to that lot?
Ms. Fukuda: I’m sorry? There is 200 spaces?
Mr. Santiago: There are?
Ms. Fukuda: Actually, they received approval for 600 spaces.
Mr. Santiago: Six hundred spaces.
Ms. Fukuda: Yes.
Mr. Santiago: But you will be leasing 200 spaces?
Ms. Fukuda: That’s correct, yeah.
Mr. Rick Tanner: I have a question. Well, be fore that, I’d like to state for the record that I manage
the property just north of the Westin, the Whaler Kaanapali Beach, wh ich W haler’s V illage sits in
between us, but I don’t have any conflict with this or any concerns. Is the parking gonna be
primarily utilized for guests, staff, or contractors?
Ms. Fukuda: It will be a combination of uses. Initially, it will be for employee parking, but once the
parking structu re – and that hasn’t been determined yet as far as the actual location of the parking
structu re where it would be constructed, but it would likely be on one of the existing parking lots that
exist at the Westin. So when that parking structure was actually constructed, they will need to
accommodate guest parking likely in this te mporary off-site parking during that construction period.
Mr. Tanner: And will the m otorists th en wa lk or will they b e shuttled to the property from the lot?
Ms. Fukuda: What will likely happen is tha t it would be – for the guests, it would be–thank
you –va let. I cou ldn’t think o f the w ord. It will be valet parking. And for the emp loyee s, there is the
potential for a shuttle, but it is within walking distance of the Westin right now.
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Mr. Santiago: I just h ave one m ore question. When the parking structure w ill be constructed, will
the 200 spaces in th is Parcel 4, will it be sufficient to accommod ate employees and also guests?
Ms. Fukuda: What the Westin is looking at right now is probably a phased approach as far as the
construction. And should it not b ecom e feasible, th e 200 stalls are sufficient, the Westin
understands that they will need to look for additional parking whether it be requesting the lease of
additional stalls from the Hyatt for this site, or looking for another site. And that would be taken care
of at the time that that was determined.
Mr. Santiago: Becau se my concern is that employees, there are no spaces, they’ll be left to look
for space in the surrounding area. If 200 is not adequate, at what point do you make that
determination? For a phased project standpoint, there should be – it should already be determined,
I wo uld think , if the p roject is phased in. So you wo uld know wh at the requirem ent is at a certain
point in tim e.
Ms. Fukuda: Right. And so – the W estin u nde rstands that those parking requ irements are
something that they would need to take care of. And as I said, unfortunately, at this point, the
master plan process is not completed, and so the phasing has not been determined. W hat they’re
preliminarily looking at is a phased process for construction. So they understand that if they need
additional parking that they would need to find that parking. And that may mean coming back to
this B oard for another va riance for another parcel.
Mr. Tanner: Is this request a temporary variance or – because – is your lease, for example, is your
lease with the Hyatt for four years?
Ms. Fukuda: Yes. It’s not – it’s temporary in nature because the Westin, it’s in their best interest
to address their parking needs onsite a nd basica lly be in control of the ir own destiny as far as their
parking requirements are concerned, but the parking structure itself will require an SMA m ajor
application, and we don’t have control over how long the permitting process will take. So the
Westin understands that if they need to se ek an exte nsion on the lease from the Hyatt that that’s
possib le, bu t again, it is in their best interest to m ove ahead w ith the parking structure.
Mr. Tanner: So you’re asking for a permanent variance, but you don’t an ticipate nee ding it for more
than four years?
Ms. Fukuda: That’s correct.
Mr. Tanner: An d if you do need it for more than four years, then you’ve got to go back and do
another lease with the Hyatt, but you wouldn’t nee d to com e ba ck before us unless you were
looking at ch anging location because this variance is for th is location only, correct?
Ms. Fukuda: Correct.
Chairman Tanaka: Okay, as I was discussing the timing of your – well, we were discussing it, so
I guess I’ll pose that question to you now regarding the four-year time period.
Ms. Richelle Thomso n: The Board has the opportunity to condition a variance, and you can
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condition it in a number of ways. Because the application references a temporary use, and it’s also
concerning a leased property from the Hyatt, there are a couple of factors that would affect the
timing of the availability of this parcel. So the Board, if they wanted to, can condition the variance
to expire on the e arlier of completion of the parking structure at the Westin, cancellation of the
license by th e H yatt to use their property for parking for a term of years. And that’s something that
the Board may w ant to co nsider.
Chairman Tanaka: Now, if we did not add that as a condition of, and following what was just
presented to us, when their leas e ends on that parcel, the varia nce ends as well?
Ms. Thomson: I think th at that’s – it cou ld potentially be a problem .
Chairman Tanaka: Okay, so we wanna add that verbiage into–
Ms . Tho ms on: R ight, it would be be tter.
Chairman Tanaka: Board Members, any other questions? With that, I would entertain a motion.
Mr. Santiago: Actually, I have another question. On that one additional language w here w e w ould
extend this variance to coincide with the completion of the parking structure, w ouldn’t that – wo uld
Hyatt have a say in – oh, I guess th e lease w ould be the four ye ars, but if it goes beyo nd that–
Ms. Thomson: Right. I think I read the lease extension and it looks like, at this point, the Hyatt has
a couple of options: either extend or not extend. But if the variance was conditioned on the earlier
of those events, then it makes the variance more certain.
Mr. Santiago: Thank you.
Ms. Thomson: Sure.
Chairman Tan aka: Okay, so rry, let me step back. Is there anyb ody in the public who wishes to
testify on this m atter? Seeing none, the portion of public testimo ny is now close d.
Mr. Tanner: I have one que stion, K evin. W ere there a ny – you got essentially three ne ighbors
within the 400 feet, not including the Pacific, but w ere there any concerns from those neighbors?
Ms. Fukuda: For the granting of this variance?
Mr. Tanner: Yes.
Ms. Fukuda: Not to our knowledge.
Mr. Tanner: Okay. And–
Ms. Kapua`ala: W e received no testimony, written or e-mail, in support or opposition to this
variance.
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Chairman Tanaka: Any oth er question s? With regards to what was discussed as far as additional
verbiage to the variance on the assumption we go ahead and approve this would be that if we leave
– sorry, call it out as according to their four-year plan, and if necessary, if an extension was needed
that they would need to just come back to us to ask for an extension rather than going through a
whole new process. Does that make sense?
Ms. Thomson: Yeah, I don’t se e w hy th at couldn’t be– I don’t kn ow that you ’d necessarily have to
put that in the varia nce. It wouldn’t be a condition. B ut if the y did come back before the Board in
five years or something like that, then the Board would need to decide whether the condition still
exists tha t the varia nce should be exte nded or not.
Mr. Ray Shimabuku: So, Mr. Chair, just to clarify, so the granting of the variance, the verb iage in
there would probably best to say that as long as the lease is active with the Hyatt, this variance
would be enforced?
Ms. Thom son: It could be. And this is up to this Body, obviously, but if you did it as the earlier of
a certain date, you know, the five years or six years from now, the expiration of the license to use
the Hyatt’s property, you know, say that the Hyatt declines to continue the license for whatever
reason, it’s not dangling out there. This is not a burden on the Hyatt’s p roperty b ecause this
variance does affect the Hyatt’s p roperty a s well.
Chairman Tanaka: So actually, it wouldn’t be a five or six-year. It would have to be that four-year
lease term because w hen that ends, if the Hyatt agrees to another – an extension on their lease
or continuation, then this variance w ould – it would just n eed to be request–
Mr. Shimabuku: Carry over or they would have to come and apply again?
Chairman Tanaka: Well, just request an extension.
Ms. Thomson: Well, if you make it the earlier of those commissions, it could be that if the W estin
and the Hya tt, if they’re able to ag ree to a lease extens ion, then that exten ds that term further out.
Mr. Santiago: Autom atically.
Ms. Thomson: Automatically. But to accommodate the permitting process, and construction, and
all of that stuff, you wouldn’t want to set it to be such a short date. So you may want to give them
a little more than four years.
Mr. Santiago: Could we just set the term ination of this variance to co incid e w ith the completion of
the parking structure?
Ms. Thomson: You could do that. I me an, that could be one of, you know, if you’re doing the earlier
of completion of the parking structure, which I believe alleviates the need for this variance, or the
expiration of the lease, they’d have to come back here anyway, right? So if that’s – if the applicant
doesn’t ha ve a problem with it, I’m sure they may h ave an opinion on this a s well.
Ms. Fukuda: So to get clarification, and I guess I’m not sure as far as what the Board is considering
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for the condition right now, but it appears that what may be under consideration for a condition is
that the varia nce w ill be active until such tim e that either the lease is cancelled with the Hyatt, or
the completion of the parking structure. Is that a correct understanding?
Ms. Thomson: R ight. And just to make it a little more certain, perhaps a date, you know, an
expiration date.
Chairman T ana ka: A nd, to, or for?
Ms. Thomson: I’d s ay th e earlier of.
Ms. Fukuda: So it would be the cancellation of the lease or the completion of the parking structure
whichever is soon er?
Ms. Tho mson: Exactly.
Ms. Fukuda: Okay, I see.
Chairman Tanaka: Is that agreeable to the applicant?
Ms. Fuk uda: Oka y.
Ms. Thomso n: Do you have a suggested date, you know, four or five years?
Mr. Santiago: It might be fluid based on the permitting process.
Ms. Thomson: Exactly. Yeah. I mean, they m ay h ave to co me back depending on far they ge t in
the next few years.
Ms. Fukuda: So – and I guess I just want to get clarification maybe from the Department on in terms
of what I understand, what the Chair had suggested was that if we do p ut a date certain, five years
or the completion of the parking structure. So let’s say it’s five yea rs, and the Westin ha s been able
to secure a time extension from the Hyatt, and the parking structure is not yet completed, what
wo uld be the process to seek a time extension on the variance, because I’m not familiar with the
– or is it a new variance application?
Chairman Tanaka: Would it be simple as just a written request to the Department or–?
Ms. Kapua`ala: I ha ve to discuss this with Aaron, but I think the Department would support having
the condition where the variance would remain in effect until the parking structure is complete, or
the termination of the lease with the Hyatt’s property, w hichever is sooner. And we would not
necessa rily need a date certain, but should the Board wa nt to do that, what we are doing now is
we’re in the process of amending the Board’s rules. We need to publish and have a hearing on
this. But what we’re doing is hop efully, go nna be a dop ting so me procedu res for modification of
conditions wh ere you wo uld have to – the applican t would have to prove – you know, the burden
wo uld be on you on how that m odification w ould loo k like for the Board’s final a pproval. So there
wo uld be a process in p lace by th e tim e that yo u com plete this project, or if you put a time extension
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– I mean, a time limit on this variance, then I’m sure there’ll be a process in place for a modification
of the conditions which would essentially extend the variance. Does that make sense?
Mr. Tanner: I think to sim plify would not to put a date certain on it. Use the other two conditions
only.
Ms. Kapua`ala: Yes, I would definitely think that the Department supports that. Aaron?
Mr. Shimabuku: Mr. Chair, I have a comment or question. What happens if after the parking
structu re is completed, and ye t they still find that there is not sufficient parking, and that they still
would w ant to use the property?
Chairman Tanaka: Then they’d have to come back for – I mean, a whole new variance.
Ms. Kapua`ala: Yes.
Mr. Shimabuku: Wouldn’t it be better if as long as they have a leas e ag reement? Whenever the
lease agreement would end?
Mr. Santiago: Wouldn’t an S MA approval require the necessary sp ace for approval?
Mr. Tanner: It does. There are certain – based on the size of the property and so forth, you’ve got
“X” num ber of stalls you have to have available. And generally, they’re mo re than adequate of what
you’re gonna see in even high season.
Ms. Thomson : What I was thinking of when I took a look at this is that if the variance was granted
as a permit variance without any co nditions on it, then that does implicate, you know, expansion
of the property, and the required number of sp aces. And in essence, the Board would be granting
them a variance, you know, like you said, if in the future more stalls are needed, they’re not
ava ilable on site, the variance would already be in place. So if the B oard doesn’t want to go quite
that far, yo u can condition th e va riance.
Chairman Tanaka: Which wo uld be covered in what we had discussed regarding the parking
structure and timeframe. Oka y.
Mr. Tanner: I have another question for the applicant. Does this fo ur-year project, renovations and
so forth, does it include increasing the number of rooms?
Ms. Fukuda: I think that that’s still under discu ssion at this p oint. And again, the Westin is hoping
to complete the review of that master plan by the end of this year. So it’s pretty fluid basically, at
this point. I think there are vario us options that the W estin is looking at, and I think it would be
premature for us to sa y yes or no at this po int.
Mr. Tanner: But you would agree that if the number of rooms increased, then also the requirement
for the num ber of additiona l parking, and the new g arage wo uld increase as we ll.
Ms. Fukuda: Right. Exactly. Whateve r comes out of the m aster plan for the W estin M aui, they’ll
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have to accommodate for the additional parking in the parking structure as well as what they need
for right now . So it doe sn’t – it wouldn’t ma ke – well.
Chairman Tanaka: Okay, Board, any other questions? And with that I would entertain a motion.
Ms. Ra chel Ball Phillips: I’d like to make a motion that we approve the variance with the condition
that it expires upon the earlier of the termination of the lease with the Hyatt, or the completion of
the parking structure. And as support, I’d like to submit the Department’s staff report and
recom mendation.
Chairman Tanaka: That motion with just those conditions? Or would you add–?
Ms. Phillips: And the standard hold harmless agreement and insurance.
Ch airm an Tanaka: And insurance as we ll?
Ms. Phillips: I me an, the insu rance doesn’t m atter that much to me . . . (ina udible) . . .
Chairman Tanaka: It has been moved. Any second?
Mr. Shimabuku: I’ll second.
Chairman Tanaka: It has been moved and seconded. Any discussion? All those in favor of
granting the – approving the variance as so stated, please say aye. Chair votes aye. Any
opposed?
It was moved by Ms. Phillips, seconded by Mr. Shimabuku, then
VOTED:

To approve the variance as stated.
(Assenting:
(Excused:

R. Phillips, R. Shimabuku, R. Tanner, B. Santiago,
K. T anaka.)
S. C astro, P . De Po nte, B. V adla, J. Harag uchi.)

Ch airm an Tanaka: Motion carries.
Ms. Fukuda: Thank you very much.
Chairman Tanaka: Thank you. Next item would be Item C, Appeals. Trisha?
C.

APPEALS
1.

CHRISTINE A. G AL E appealing the Dire ctor of th e D epartm ent of P ublic
Works' Notice of Violation (V 20010069) for the construction of a mezzanine
without first o btaining th e prop er building pe rm it, for property located at
3975/3985 Lower Honoapiilani Road, #215, Lahaina, Maui, Hawaii; TMK: (2)
4-3-008:0 02:0 041 (BV AA 201 100 03).
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a.

b.
c.
d.

Appellee, Director, Departm ent of P ublic W ork s, County of M aui’s
motion to stay appeal pending Appellant Gale’s complete abatement
of violation;
Co unty of M aui’s preliminary exhib it list;
County of Maui’s witness list; and
County of Maui’s certificate of service.

Ms. Kapua`ala read the agenda item into the record.
Ms. Kapua`ala: And the applicant is here present in the audience, as well as Deputy Corporation
Co unsel, Ma ry Blaine Johnston, representing the D epartm ent of Public W orks.
Ms. Mary Blaine Joh nston: Depu ty Corporation Coun sel, Mary Blaine Johnston, appearing on
behalf of the Director.
Ms. Christine Gale: Christine Gale on our 215 Polynesian Shores.
Ms. Johnston: O kay, the matter wa s se t for an appeal hearing today, bu t in review ing the file, I
found this to be a very unusual appeal. And as a result, I filed a motion to continue the hearing on
the appeal for approximately, six months, to allow Ms. Gale time to complete the – addressing the
violation. It’s unusual because she’s not appealing. Most people co me in here and say, oh , I didn ’t
do it. There’s no violation. She has acknowledged there’s a violation. She’s made clear that she
bought the unit with a loft, a bed and a bathroom. It’s already in place. It was not disclosed to her
at the time that she purchased it that it was done without a building permit. But she was cited for
that improvement prior to getting a building permit, which she is in the process of doing right now.
So she’s n ot challeng ing the Director’s decision on the issu e that there is a violation. What she’s
actually asking the Board to do is to stay the fine schedule that runs. The Board doesn’t have the
power to do that. The fine schedule is set by the Maui County Code. It is not a decisio n of the
Director that you guys are charged with deciding the fine. There’s been no fine amount assessed
by the Director, so there’s no figure for her to say is an improper figure–is it too much or too little.
So it’s my belief to continue this until she’s been able to complete the abatement of the violation
at wh ich tim e then if a fine a mount can be determ ined by the Director. And she m ay not be aware
of this, b ut the D epartm ent of Public Works has a guideline for imposing fines. They h ave , within
those guidelines, negotiation in adjusting the fines depending on certain factors. Additionally, the
Board’s rules encourage settlements. And most cases do settle far less than the fines that – if you
could just a dd them up, it would be very frightening. I think she referred to it as D raconian, and it
is. But the fine schedule is there to encourage people to take the problem by the hand and correct
it. If there’s no fine running, then there’s no incentive for anybody to do anything. So for the
reasons I believe – so I believe it’s without – outside of the Board’s powe r to stay the fine provision
imposed by th e code. I think it’s within the Board’s po we r to continue the hearing, and see what
she can get done. I know I’ve talked to the Inspector who is working with her, and she is taking
steps, so that’s the motion before the Board. If you’d like to respond.
Ms. Gale: That’s huge. Thank you very much. First, I’d like to say aloha and thank you for hearing
this. This ha s been a very confusing case for m e. I’m a speech and language pathologist. I d idn’t
understand the term s, the mail tha t I was getting , who w as coming to m y do or. I have to tell you
that all the Inspectors that did come to my door have been very, very helpful, and very, very kind.
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I can’t say the same for the Heads of the Departments. In particular, I was hung up on one and
swore by one, and a couple of people have not returned calls, and not shown up to appointments.
And it’s very sad.
But my apartment was advertised in 1989 and ‘90 as a two-bedroom and two-bath. And that’s what
I thought I was buying. I never had any idea that any of these Departments ever even existed.
Eve ry Department has given me a different answer on what exactly I should do. And so I’ve tried
to educate myself to the extent possible, study the binder that I’ve put together, studied it again, and
all it does is confuse me more. So I’m getting a new attorney and a new architect. And I appreciate
that – you’ve blown me away, because I was looking at adding up all those numbers, and I thought
for sure I w ould be going into foreclosu re, and doing jail time because that’s w hat is says you wo uld
do. So, thank you very much.
Chairman Tanaka: Ms. Jo hnston, even though it’s not within our power, you know, you talked about
a stay that by the letter of the law, a fine amount might be levied during this continua nce. Has there
been discussion with the Director or from what you believe that you could assure the appellee that
no additional fines would be accruing while she’s attempting to–?
Ms. Johnston: No, because we’ve had no opportunity to discuss that. And I’m saying at this point
in time , the policy is that until the violations are corrected that usually there won’t be a decision
made about a fine am ount. Now, we could, with the continuation, we could go ahead and – as I say
your rules encourage informal settlements. We could sit down and talk, and have that discussion,
and work out some – I think the Department would probably be willing to work out some kind of plan
on that. But just a blanket – what she’s asking for is a blanket stay from here on in, well, there ’s
no ince ntive here on in for her to really do anything. I believe in good faith she is taking steps to
do that, but just the next person coming along and asked you guys to do that may not be quite as
honest about the situation.
Chairman Tanaka: True. So the requested deferral time is 90 days?
Ms. Johnston: I think I put it – I requested six months because it does take time to work your way
through the County. And we could come back and m ayb e settle. If she’s do ne earlier than that,
we could settle, or we can be back on the calendar, or we could expedite it, of if there’s more time
needed, we can continue it. And I kno w the D epartm ent’s willing to wo rk w ith he r in this situation.
Chairman Tanaka: Okay, thank you. So if there’s no objection from the Board we’ll defer this item
giving them an additional six-month–? Or do I need to–?
Ms. Thomson: I think the probably proper way would be to consider the County’s motion to stay the
appeal.
Ch airm an Tanaka: Oh , okay. S o w e w ould adopt that.
Ms. Thomson: You could grant or deny th at m otion.
Chairman Tanaka: Okay. So we need to move, second, and vote on the continuance.
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Mr. Santiago: Can I just ask a question? Ho w d id this citation com e into existence? How d id it
happen? Somebody knocked on your door from the County Inspector Office?
Ms. Gale: Good question. You know the coconut wireless. Someone – I believe it was someone
from the property that reported two of us. There has been a lot of dissension on the Board of
Dire ctor’s the re and the residents that come in, the short – that own – they come in twice a year.
And there’s been three people that have sold because of the resident manager that we had at the
time that is now the site manager because I’ve gone to executive sessions about him on a few
occasions. And I believe it was a board m em ber that turned us in. And at the board member
meeting on Saturday, I stood up in front of the whole organization and asked her if she wo uld admit
to doing that. And she said no. And I asked her if she would sign a piece of paper so I could come
to the County and request information so I could show everyone else that she’s creating a lot of
havoc for our property. And she said that’s a legal ma tter. So in that state ment it said to me that,
yes, she had done that. And then her daughter stood up and asked if everyone else would be
willing to sig n som ething. And I sa id, I would be the first one down here to sign saying that I did not
turn anyo ne in. But this ge ntleman that is no w the site m anager, because of what I went to
executive sessio n about, I’m sure he’s b ehind it, but h e probably isn’t the n am e that’s on the
documents.
Mr. Santiago: Isn’t that public information as far as–?
Ms. Gale: I don’t kn ow. I don’t kn ow eithe r.
Mr. Aaron Shinmoto: The County’s policy, and this is countywide, for the Planning Department, of
course, is that we do disclose the complainant’s name upo n request. All you need to do is ask.
Ms. Gale: I ask ed.
Mr. Shinmoto: And you’ll be given the name of the complainant. You will not be given personal
information: phone number, address, this kind of thing.
Ms. Gale: Oh, I’ve got that because as part of, you know , being– It’s very, very sad that this
gentleman, this site manager, has created– I me an, I started the ye ar after he started. He’s very
intimidating. I’ve gone to the police about him, and they told me I co uldn’t ge t a restraining order
without pictures of what he was doing to me. And it’s not just me. Like I say, three owners have
sold. Another person has been turned in and is dealing with the same things that I’m dealing with.
Mr. Santiago: So you’ve requested the information from the Department, and they told you?
Ms. Gale: For the name?
Mr. Santiago: Yes.
Ms. Gale: No, I didn’t know that I could. As a matter of fact, when the first Inspector came out, he
said, “I’m really sorry. I can’t. I would lose my job if I disclosed the name.” And I understand that
because being a speech pathologist, a nd dealing with autistic kids, and all kinds of confidential
information, you know , I can ’t disc uss with you her child th at I’m servicing unless you’re part of that
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team. Confidentiality is–
Mr. Santiago: And the request was submitted and–
Mr. Shinmoto: Let me clarify a little bit mo re. As of July, I believe, we were told to disclose the
names. Prior to that, it’s dependent on the agency.
Mr. Santiago: Can the response be provided in writing?
Mr. Shinm oto: Yeah.
Ms. Gale: I’m sorry? I m isse d that.
Mr. Santiago : The request for information, he’s indicated that the response can be provided in
writing.
Ms. Gale: Okay, but I was turned in before the new administration.
Mr. Shinmoto: Then it’ll be dependent upon the agency you ask. It’s on a case-by-case basis. But
prior to the July date. After that July, we do release without question.
Ms. Ga le: So I could request from the Electrical Department, the Plumbing Department, and the
Building De partment?
Mr. Shinmoto: Yes.
Ms. Ga le: Okay.
Mr. Shinm oto: But whether they’ll give it to you , if it’s prior to July, it’s their call.
Ms. Ga le: Okay, okay.
Mr. Shinmoto: And also if I can add, there has to be only certain reasons why w e cannot disclose
government records w ithin HRS , I guess. C orp. C oun sel– Unless w e m eet that criteria, w e’re
supposed to disclose.
Ms. Gale: Well, after going to many of the County classes to try to educate myself on this, and the
condo association classes, and such, that was one of the things that I hit them with on Saturday
was it’s the board’s fiduciary responsibility to represent all of us. And a board member turning me
in is not representing me. So if I co uld get that, if som eone wo uld give me that nam e, I would
request tha t they rele ase her from the board.
Mr. Shinm oto: Well, you can make that request with the Department of Public Works, request for
government records, but again, there’s criteria under State law that they may not release. After
July, we’ll release.
Ms. Ga le: At this p oint, the politics of it, I don ’t even really care about. I just w ant to get it leg al.
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You know, I want to get back to work. My psychologist is taking me out of school already, so I want
to get it taken care of as quicky as possible so I can get back to work.
Chairman Tanaka: Thank you ve ry m uch. W here did we leave off? We need to approve the
continuance.
Ms. Thomson: O r grant the C ounty’s motion to stay the appeal for six m onths.
Chairman Tanaka: Board Me mbers?
Mr. Shimabuku: Mr. Chair, I’d like to make a motion to grant the stay fo r the current appeal for six
mo nths allowing the m tim e to go ah ead and take care of this m atter.
Mr. Santiago: I’ll second.
Chairman Tanaka: It has been moved and seconded. All those in favor, please say aye. The C hair
votes aye. Any opposed?
It was moved by Mr. Shimabuku, seconded by Mr. Santiago, then
VOTED:

To stay the current appeal for six months.
(Assenting:
(Excused:

R. Shimabuku, B. Santiago, R. Phillips, R. Tann er,
K. T anaka.)
S. C astro, P . De Po nte, B. V adla, J. Harag uchi.)

Ch airm an Tanaka: The m otio n is carried . Thank you.
Ms. Johnston: Could we–? One of the things I’m dealing with are appeals that sort of seem to
disappear and they’re gone for a couple of years. Could we get a date certain for this to be
continued so at least we can be sure to get some kind of closure? If we resolve it before, then we
can pull it off. If not, we have to come back and ask for more time. Can we have a date? I believe
that’s April sometime.
Ms. Kapua`ala: April, April 12.
Chairman Tanaka: April 12th is scheduled hearing date?
Ms. Kapua`ala: For six months out, yes. Or I’m sorry, should we do April 26 th?
Chairman Tanaka: Okay. So if not, by then–
Ms. Jo hnston: Yeah, so w e don’t lose it. Thank you ve ry much.
Chairman Tanaka: Thank you. Next item on our agenda: approval of October 13, 2011, meeting
minutes.
D.

APPROVAL OF THE OCTOBER 13, 2011 MEETING MINUTES
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Mr. Shimabuku: I’d like to make a motion to approve the minutes as submitted.
Mr. Tanner: I’ll second that.
Chairman Tanaka: It has been moved and seconded. All those in favor of approving, please say
aye. The Chair votes aye. Any opposed?
It was moved by Mr. Shimabuku, seconded by Mr. Tanner, then
VOTED:

To approve the October 13, 2011, meeting minutes as submitted.
(Assenting:
(Excused:

R. Sh imabuku, R . Tanner, B . Santiago, R. Phillips,
K. T anaka.)
S. C astro, P . De Po nte, B. V adla, J. Harag uchi.)

Chairman Tanaka: The m inutes have been appro ved. Next item: Director’s Report, status on
contested cases.
E.

DIRECTOR’S REPORT
1.

Status Update on BVA’s Contested Cases

Ms. Kapua`ala: There is no movement, whatsoever. We have no appeals coming in.
Chairman Tanaka: Next meeting date: November 10 th.
F.

NEXT MEETING DATE:

November 10, 2011, Thursday

Chairman Tanaka: What do we have? Do we have anything scheduled?
Ms. Kapua`ala: Yes, actually, two variances, both for subdivisions are already scheduled.
Chairman Tanaka: Okay. That’s our next meeting. Any other discussion by the Board? None?
Meeting is adjourned.
There being no further business to come before the Board, the meeting adjourned at 2:25 p.m.
Respectfully subm itted by,

TREMAINE K. BALBERDI
Secretary to Boards and Co mmissions II
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