MINUTES
of the

COUNCIL OF THE COUNTY OF MAUI
AUGUST 14, 2006
THE REGULAR MEETING OF THE COUNCIL OF THE COUNTY OF MAUI, STATE OF
HAWAII, WAS HELD IN THE COUNCIL CHAMBER, KALANA 0 MAUI BUILDING,
WAILUKU, HAWAII, ON MONDAY, AUGUST 14, 2006, BEGINNING AT 9:02 A.M., WITH
CHAIR G. RIKI HOKAMA PRESIDING.
CHAIR HOKAMA: The Council of the County of Maui regular meeting fourteenth of August,
2006, shall come to order.
Mr. Clerk, please call the roll.

ROLL CALL
PRESENT: COUNCILMEMBERS MICHELLE ANDERSON, JO ANNE
JOHNSON, DAIN P. KANE, DENNIS A. MATEO, MICHAEL J.
MOLINA, JOSEPH PONTANILLA, CHARMAINE TAVARES,
VICE-CHAIR ROBERT CARROLL, AND CHAIR G. RIKI
HOKAMA.
EXCUSED: NONE.
COUNTY CLERK ROY T. HIRAGA: Mr. Chairman, all nine members are present to
conduct business.
CHAIR HOKAMA: Thank you.
Members, this morning, we have our colleague from Wailuku, Mr. Kane, to give us
our opening remarks, after which we shall all rise and repeat the Pledge of Allegiance
together. Mr. Kane.

OPENING REMARKS
The opening remarks were offered by Councilmember Kane.
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PLEDGE OF ALLEGIANCE
The Members of the Council, and others in attendance, rose and recited the
Pledge of Allegiance.
CHAIR HOKAMA: Thank you very much once more, Mr. Kane.
Mr. Clerk, shall we proceed with the agenda.
COUNTY CLERK: Yes, Mr. Chairman. There are no . . . ceremonial resolutions on the
agenda. Shall we proceed with the presentation of oral and written testimony?
CHAIR HOKAMA: Proceed.
COUNTY CLERK: Mr. Chairman, we have received a single request from an individual who
signed up prior to the convening of the meeting that wish to testify at today's meeting.
He is Stephen Goldsmith, and he'll be testifying on Committee Report 06-90.
CHAIR HOKAMA: Before Mr. Goldsmith starts, the Chair will ask also anyone else wishing
to provide testimony on any item agendized for today's meeting, the fourteenth of
August, 2006, please make yourself known and an opportunity shall be provided for
you.
Please state your name for the record and organization, if you do represent such.

PRESENTATION OF WRITTEN OR ORAL TESTIMONY
MR. STEPHEN GOLDSMITH (testifying on Committee Report No. 06-90):
My name is Stephen Goldsmith. I represent myself.
I do, in the course of my profession as an attorney, represent your constituents; and,
in that sense, we share our constituency. It's just that my constituents don't know
that they are my constituents until after they've been harmed.
I appeared at the Council [sic] of the Whole. I don't know if you still have that
testimony in your binders. I didn't resubmit any written testimony.
I wanted to testify today just to highlight a couple of things that have concerned me.
I've read the committee report. There seems to me, here, to be, at least as it relates
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to representations by Corporation Counsel, no overt discussion of the conflict of
interest that appears in this chamber.
There is a piece of litigation of which I have no stake that is currently pending in the
Circuit Court. The issue of the two-year period within which time to file a claim is part
and parcel of that litigation at this time. There is a Motion pending in front of Judge
August. Presumably, the loser of that motion will appeal that issue to the Supreme
Court of the State of Hawaii.
If Mr. Moto were asked in this chamber on the record, "Is it okay for Maui County to
have a two-year period within which time to file a notice of claim?", that information, if
transmitted to the Court, could very well act as an admission against interest, and his
Motion could be denied to dismiss the pending litigation. That is how much of a
conflict currently exist in this chamber.

I do not mean to imply that Mr. Moto is being insincere when he renders his opinion

regarding whether or not it is or is not the case that we can or cannot have a two-year
period of claim. But, nonetheless, it is very inconceivable that this conflict may not
play some part of a role.
Now having stated that, I don't know if you feel better, I do.
I'm concerned about the language of the proposed amendment because "according
to law" is more ambiguous than, than one can conceive. And you know us, lawyers,
we love ambiguity, especially if we can turn it in our favor. And, of course, the other
lawyer is going to like it because he or she thinks they can turn it in their favor; and,
as a consequence, we wind up with more litigation. There is no certainty in the term
"according to law."
It also occurs to me that what this does is to abandon the concept of home rule.
Finally, the ballot question does not explain that changing the language of, of our
Charter shortens the period of time. I don't think that's fair to the voters.
Thank you very much for your time.
CHAIR HOKAMA: Thank you, Mr. Goldsmith--Mr. Goldsmith.
Any questions for our testifier this morning, Members, on his testimony?
Ms. Anderson.
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COUNCILMEMBER ANDERSON: Thank you, Chair.
Mr. Goldsmith, you mentioned ambiguity in the language. Could you be more
specific about what you perceive as ambiguous?
MR. GOLDSMITH: Well, if, if a Charter is to announce to the citizens and the nation,
presumably, what the laws of Maui County are, and if the language states, as I
understand it, that claims against the County of Maui shall be filed within the time
period as provided by law, the question immediately occurs to me, which law are we
speaking of?
Now, it may be that our Supreme Court will hold to this notion that Counties cannot
extend the period beyond six months. It also may be that the Legislature may amend
that statute as it attempted to do last session before it was vetoed; that, in fact, the
period is two years.
At this moment, we don't know and that's what I find troublesome because at this
juncture, anything that occurred from the time the Kahale case was passed until this
resolution, if passed, by the people is enacted, what is the applicable law? Is it two
years? Is it six months? That's part of the problem, isn't it?
So it seems to me that you're, you're inviting--we are inviting, as a County,
potentially, a lot more litigation than if we were somehow more specific. What the
specific language should be, I'm content with two years; but, of course, that's not why
you folks are here today.
COUNCILMEMBER ANDERSON: Thank you.
CHAIR HOKAMA: Any other question for Mr. Goldsmith, Members, on his testimony?
Mr. Kane.
COUNCILMEMBER KANE: Thank you, Chair.
If we were specific as to a time, and the law either remains the same at the State
level or changes at the State level with respects to Kahale or anything that would be
relevant to an argument in this area, how would that create or wouldn't that create
another inconsistency, therefore, justifying that this would only be consistent with
whatever is determined in a court of law. Whatever the law is, is going to be
determined by the Court.

Regular Meeting of the Council of the County of Maui
August 14, 2006
Page 5

MR. GOLDSMITH: Well, Councilman, 1, I have a couple of thoughts regarding that.
First of all, I, I just happen to have a disagreement with Corporation Counsel that the
law is that it's only six months. We have six months pursuant to the statute, but
we've added to it_ We're just a generous County. Certainly, we can't go below six
months. If the proposal was to say, "Well, we want it to be three weeks because we
really want to do harm to people," no, obviously, that's not allowed.
Secondly, what we're going to wind up with potentially is we're going to have these
gaps. We may have a six-month period for a period of time. If the Legislature
amends, then it may be two years. If the Supreme Court decides the amendment is
not appropriate, it might be six months again or vice versa. I don't know.
But I don't see the harm, frankly, since the people have already voted on this issue
once, to leave it at two years. The matter is going up on appeal. And we, we also
abandon home rule. We're saying, "Well, let somebody else decide the laws. We're
not grown-up folks here in Maui County. We, we can't take that responsibility for
ourselves. We're going to let the Supreme Court or we're going to let the Legislature
deal with it."
I find that to be a little troublesome, personally.
COUNCILMEMBER KANE: Thank you for your comments.
MR. GOLDSMITH: Yes, sir.
CHAIR HOKAMA: Any other questions, Members? Mr. Molina.
COUNCILMEMBER MOLINA: Yeah. Thank you, Mr. Chairman.
Good morning, Mr. Goldsmith.
MR. GOLDSMITH: Good morning, sir.
COUNCILMEMBER MOLINA: You, you mentioned about the language possibly being
rather ambiguous to the voter out there. Could you offer us, you know, some type of
language, maybe if not today, at a later time? Because I believe this will have to go
through two readings before the Council.
MR. GOLDSMITH: Well, I, I will, I will make an attempt. I'm not a legislative draftsperson,
however. I feel much more comfortable criticizing, to be truthful, in this regard, But I
mean it just seems to me if I'm in the voting booth and I see this for this first time in a
question, "Should the Charter provision relating to the filing of personal injury and
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property damage claims against the County of Maui be changed as to require the
claims to be filed 'within the time period as provided by law' instead of two years after
the date of injury?" I don't know what I'm deciding between because I don't know
what "the period of time as provided by law" is.
So am I being a fully informed voter when I vote either way? I mean, in theory, it
could be ten years that is provided by law. And so I'm adding, if I vote, "Yeah. Okay,
let's do that," I may be adding time to the, to the two years. But I certainly don't have
a clear picture that it's only six months, if that's what the general wisdom appears to
be. So that's my concern about the ambiguity. It's not really an informed choice that
the voters going to make if they vote on this lang—if they vote on the amendment
prefaced by this explanatory language.
COUNCILMEMBER MOLINA: Okay. Thank you.
Thank you, Chairman.
CHAIR HOKAMA: Thank you.
Other questions, Members? Having none, Mr. Goldsmith, thank you very much for
your testimony.
MR. GOLDSMITH: Thank you for your consideration.
CHAIR HOKAMA: Mr. Clerk.
COUNTY CLERK: Mr. Chairman, Mr. Goldsmith was the only individual who signed up to
offer testimony at today's meeting.
CHAIR HOKAMA: Okay. Thank you.
No one coming forward to request an opportunity to present testimony, Members,
with no objections, the Chair shall be closing testimony for this meeting, the
fourteenth of August, 2006.
MEMBERS VOICED NO OBJECTION.
CHAIR HOKAMA: Thank you. So ordered.
Before we move forward, I would remind everyone to please turn your phones either
off or on the silent mode, please. We shall retain decorum in this chambers. Thank
you.
Mr. Clerk.
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COUNTY CLERK: Mr. Chairman, we would also note that no written testimony has been
submitted.
CHAIR HOKAMA: Thank you very much. Shall we proceed?

MINUTES
The minutes of the regular Council meeting of June 23, 2006, was presented at this time.
CHAIR HOKAMA: Thank you.
Mr. Carroll.
VICE-CHAIR CARROLL: Thank you, Chair.
I MOVE THAT THE MINUTES OF THE REGULAR COUNCIL
MEETING OF JUNE 23, 2006, BE APPROVED.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Carroll, seconded by Kane, to approve the
minutes of the regular meeting of 23 June 2006. Discussion? Mr. Carroll.
VICE-CHAIR CARROLL: No discussion.
CHAIR HOKAMA: Members, having none, all in favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
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The following committee reports were presented.

COMMITTEE REPORTS
COMMITTEE REPORT
NO.
06-82 - BUDGET AND FINANCE COMMITTEE:
Recommending the following:
1.

That BILL NO. 43 22006), entitled "A BILL FOR AN ORDINANCE
AUTHORIZING THE ISSUANCE AND SALE AND SPECIFYING CERTAIN
TERMS OF NOT TO EXCEED $45,270,000 AGGREGATE PRINCIPAL
AMOUNT OF GENERAL OBLIGATION REFUNDING BONDS OF THE
COUNTY OF MAUI FOR THE PURPOSE OF REFUNDING ALL OR A PART
OF THE OUTSTANDING GENERAL OBLIGATION BONDS, 2001 SERIES A
AND GENERAL OBLIGATION BONDS, 2002 SERIES A, OF THE COUNTY;
AUTHORIZING THE DIRECTOR OF FINANCE TO DETERMINE CERTAIN
TERMS OF SUCH BONDS; PROVIDING FOR THE RETIREMENT OF THE
BONDS TO BE REFUNDED; AND PROVIDING FOR OTHER ACTIONS
RELATED TO THE ISSUANCE, SALE AND DELIVERY OF SUCH BONDS",
be PASSED ON FIRST READING and be ORDERED TO PRINT; and

2.

That County Communication No. 06-183, from the Director of Finance, be
FILED.

CHAIR HOKAMA: Thank you.
Mr. Kane.
COUNCILMEMBER KANE:
MR. CHAIR, MOVE TO ADOPT COMMITTEE REPORT 06-82.
VICE-CHAIR CARROLL:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Kane, seconded by Mr. Carroll, to adopt
Committee Report 06-82. Mr. Kane.
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COUNCILMEMBER KANE: Thank you, Mr. Chairman and Members.
The purpose of the proposed bill is to authorize the issuance of the sale of up to
$45,270,00 aggregate principal amount of general obligation refunding bonds. The
issuance will refund all or part of the currently outstanding principal of certain
previously issued general obligation bonds.
And, as a note, the Director of Finance has estimated that the savings to the County
would be between $400,000 and $500,000 based on the rates available as of
July 17, 2006.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion, please say
"aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNTY CLERK: For the record, BILL NO. 43.
CHAIR HOKAMA: Thank you.
COMMITTEE REPORT
NO.
06-83 - COMMITTEE OF THE WHOLE:
Recommending that County Communication No. 06-174, from the Mayor,
transmitting a proposed resolution entitled "PROPOSING AN AMENDMENT TO THE
REVISED CHARTER OF THE COUNTY OF MAUI (1983), AS AMENDED,
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AMENDING SECTION 13-2, RELATING TO BOARDS AND COMMISSIONS", be
FILED.
CHAIR HOKAMA: Thank you.
Mr. Molina,
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman,
MOVE TO APPROVE THE FILING OF COMMITTEE REPORT
NO. 06-83.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt the
Committee Report 06-83. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr, Chairman.
A resolution to amend Section 13-2 of the Maui County Charter was proposed at the
Committee of the Whole's July 18, 2006 meeting. The proposed Charter amendment
would remove reference to political party affiliation for appointments to boards and
commissions.
Your Committee expressed reservations about this proposal and voted to have this
communication filed.
I'd like to thank Mr. DeLeon from the Mayor's office for bringing this proposal to the
Committee for consideration.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion please say
"aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.
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CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COMMITTEE REPORT
NO.
06-84 - COMMITTEE OF THE WHOLE:
Recommending that RESOLUTION NO. 06-73 , entitled "AUTHORIZING
SETTLEMENT OF JAMES LONCZAK VS. COUNTY OF MAUI, ET AL., CIVIL
NO. 05-1-0004(1)", be ADOPTED.
CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
MOVE TO APPROVE COMMITTEE REPORT NO. 06-84.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt
Committee Report 06-84. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Chairman.
At the July 18, 2006 Committee of the Whole meeting, your Committee supported a
proposed resolution to authorize settlement of the James Lonczak versus County of
Maui case.
This matter alleges damages due to injuries sustained at the Waiehu Golf Course.
Thank you.
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CHAIR HOKAMA: Thank you.
Further discussion? Having none, all in favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNTY CLERK: RESOLUTION 06-73.
CHAIR HOKAMA: Thank you.
COMMITTEE REPORT
NO.
06-85 - COMMITTEE OF THE WHOLE:
Recommending that RESOLUTION NO. 06-74 , entitled "AUTHORIZING
SETTLEMENT OF VALERIE GREGORY, ET AL. VS. COUNTY OF MAUI, ET AL.,
CIVIL NO. 04-00516 SPK KSC", be ADOPTED.
CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
MOVE TO APPROVE COMMITTEE REPORT NO. 06-85.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt
Committee Report 06-85. Mr. Molina.
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COUNCILMEMBER MOLINA: Thank you, Chairman.
Your Committee supported a resolution to authorize settlement of the Valerie
Gregory versus County of Maui case on July 18, 2006, at the Committee of the
Whole's meeting.
This matter alleges general and special damages arising from the death of Richard J.
Gregory.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion please say
,aye
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNTY CLERK: RESOLUTION 06-74.
COUNTY CLERK: Thank you.
COMMITTEE REPORT
06-86 - COMMITTEE OF THE WHOLE:
NO.
Recommending that RESOLUTION NO. 06-75 , entitled "INDEMNIFYING DONALD
SIMPSON, JOSHUA HAGLAN, AND RYAN PURSLEY IN MICHAEL GAINES AND
DANA ADAMS VS. COUNTY OF MAUI, ET AL., CIVIL NO. 04-1-0290(3)", be
ADOPTED.
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CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
MOVE TO APPROVE COMMITTEE REPORT NO. 06-86.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt
Committee Report 06-86. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Chair.
Your Committee, having met on August 1, 2006, supported a resolution to indemnify
Donald Simpson, Joshua Haglan, and Ryan Pursley in the Michael Gaines and Dana
Adams versus County of Maui case.
This case includes allegations of battery, assault, intentional infliction of serious
emotion distress, false arrest, false imprisonment, and negligent supervision.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion please say
"aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
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COUNTY CLERK: For the record, reso, RESOLUTION 06-75.

CHAIR HOKAMA: Thank you.
COMMITTEE REPORT
06-87 - COMMITTEE OF THE WHOLE:
NO.
Recommending that RESOLUTION NO. 06-76 , entitled "INDEMNIFYING
EDWARD OGATA IN STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY, ET AL. V. COUNTY OF MAUI, ET AL., CIVIL NO. 05-1-0927", be
ADOPTED.
CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
MOVE TO APPROVE COMMITTEE, COMMITTEE REPORT
NO. 06-87.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt
Committee Report 06-87. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Chairman.
Your Committee, having met on August 1, 2006, supported a revised proposed
resolution indemnifying Edward Ogata and State Farm Mutual Automobile Insurance
Company versus County of Maui.
This case alleges negligent damage of a vehicle.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion? Having none, all in favor of the motion please say "aye."
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AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNTY CLERK: For the record, RESOLUTION 06-76.
COMMITTEE REPORT
NO.
06-88 - COMMITTEE OF THE WHOLE
Recommending the following:
1.

That RESOLUTION NO. 06-77 , entitled "AUTHORIZING THE SALE OF A
COUNTY ROAD REMNANT PARCEL LOCATED IN MAKAWAO, MAUI,
HAWAII, PURSUANT TO SECTION 3A4.020, MAUI COUNTY CODE, AND
SECTIONS 264-1 AND 264-3, HAWAII REVISED STATUTES", be
ADOPTED; and

2.

That County Communication No. 06-129, from the Director of Finance, be
FILED.

CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Chairman.
MOVE TO APPROVE COMMITTEE REPORT NO. 06-88.
COUNCILMEMBER KANE:
SECOND.
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CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt
Committee Report 06-88. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Chairman.
Your Committee of the Whole met on July 18, 2006, to consider a revised proposed
resolution to authorize the sale of a County road remnant parcel located in Makawao,
Hawaii. The property which is approximately 9,116 square feet would be sold to the
abutting landowner, Mr. John Vail, for $13,250 plus closing costs, which include the
$2,500 appraisal fee.
The Director of Finance informed the Committee that the purchaser does not intend
to build on the remnant parcel and has agreed to provide the County with any
necessary easements.
Your Committee voted to approve the resolution and the filing of the communication.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion? Having none, all in favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNCILMEMBER ANDERSON: Mr. Chair.
CHAIR HOKAMA: Ms. Anderson.
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COUNCILMEMBER ANDERSON: Thank you. Excuse me.
On this committee report, it was noted that the homeowner would be providing these
conditions, will be incorporating that into the deed of the property. And so I'm
wondering if when this comes to second and final reading, if we will have notice from
the Bureau of Conveyances that these conditions have been recorded on the deed.
Is this—it wasn't noted and this is not a typical land use issue, so I just wanted to
bring that up.
CHAIR HOKAMA: Okay. The Chair, because of the question you posed, the Chair is going
to take a short recess. The Chair's understanding is that this decision only requires
one reading by the body, and this is the reading. But I will reconfirm that, so the
Chair will take a short recess till nine-thirty.
(THE MEETING WAS RECESSED BY THE CHAIR AT 9:25 A.M., AND WAS
RECONVENED AT 9:35 A.M., WITH ALL MEMBERS PRESENT.)
CHAIR HOKAMA: The regular Council meeting of the fourteenth, August 2006, shall return
to order.
Members, at the recess, the Chair was correct in his determination that it is just one
approval by this body regarding the resolution attached to Committee Report 06-88.
Prior to recognizing Mr. Molina, the Chair will ask Corporation Counsel, on the
record, that the Chair, on behalf of this body, will ask that you would effectuate,
Mr. Moto, in the drafting of the appropriate documents relating to the deed of this
property, that language be incorporated to effectuate the terms of the decision of this
body as it regards to the deed, and that you office report back to the Council stating
such.
CORPORATION COUNSEL BRIAN MOTO: Good morning, Mr. Chairman.
I understand the request, and we will get back to the Council on the, the, the deed
and its drafting.
CHAIR HOKAMA: Okay. Thank you.
Mr. Molina.
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COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chairman.
As a follow-up to Committee Report 06-88, as the Chairman of the Committee, I will
make a request to the, I believe the, the Finance Department for a copy of the related
documents for the Council's review, as well, with regards to the deed.
CHAIR HOKAMA: Okay. Thank you.
Mr. Molina, the Chair will take that request as, in a manner that the Chair will forward
the letter on behalf of this body-COUNCILMEMBER MOLINA: Okay.
CHAIR HOKAMA: --to the Director of Finance, since he was at your meeting and agreed to
the terms of the approval. The Chair will forward that letter on the body's behalf.
COUNCILMEMBER MOLINA: Okay.
CHAIR HOKAMA: Further questions? Ms. Anderson.
COUNCILMEMBER ANDERSON: No, thank you, Chair.
I think that takes care of the, the concern, and I appreciate it. Thank you.
CHAIR HOKAMA: Thank you for your request.
Any other questions? Mr, Kane.
COUNCILMEMBER KANE: Just, finally, Chair, to, to close the loop. Is it the intention that
the response will be placed on a future Council agenda meeting as a County
Communication that we can have at least some closure via opportunity for
discussion, and then do the appropriate action at that time?
CHAIR HOKAMA: The Chair will--thank you for that suggestion, Mr. Kane.
The Chair, of course, has couple of options. We can do it that way, or upon receipt
by the Chair's office of the official response, we can also make the Members all
aware through a memorandum from the Chair to all of you that we have received and
the Chair will be happy to make copies of that response for each Member. So there's
a couple of ways we, we'll decide as we come to that point.
COUNCILMEMBER KANE: Thank you.
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CHAIR HOKAMA: Thank you.
No other questions, Members? Thank you very much.
Mr. Clerk, let us proceed with the agenda.
COUNTY CLERK: Mr. Chair, for the record, RESOLUTION 06-77.
CHAIR HOKAMA: Thank you.
COMMITTEE REPORT
NO.
06-89 - COMMITTEE OF THE WHOLE:
Recommending That RESOLUTION NO. 06-78 , entitled "OPPOSING THE
PROPOSED COMMENCEMENT OF SERVICE OF THE HAWAII SUPERFERRY AT
KAHULUI HARBOR", be ADOPTED.
CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
MOVE TO APPROVE COMMITTEE REPORT NO. 06-89.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt
Committee Report 06-89. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
Your Committee, having met on July 11, 2006, to consider a resolution to a, to
oppose the commencement of the Hawaii Superferry at Kahului Harbor in April 2007,
pending an update of the Harbor Master Plan and preparation of an Environmental
Impact Statement and construction of harbor improvements, needless to say, there
was a lot of lively discussion and a lot of interesting questions and answers between
officials from the State DOT, Young Brothers, and Hawaii Superferry were all there,
here in this chambers to answer the various questions from the Committee. And, as
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we all know, after much discussion, your Committee supported the resolution to
oppose.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion please say
"aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNTY CLERK: For the record, RESOLUTION 06-78.
CHAIR HOKAMA: Thank you.
COMMITTEE REPORT
NO.
06-90 - COMMITTEE OF THE WHOLE:
Recommending the following:
1.

That RESOLUTION NO.
, entitled "PROPOSING AN AMENDMENT TO
THE REVISED CHARTER OF THE COUNTY OF MAUI (1983), AS
AMENDED, AMENDING SECTION 13-6, RELATING TO CLAIMS", be
PASSED ON FIRST READING and be ORDERED TO PRINT; and

2.

That County Communication No. 05-215, from the Council Chair, be FILED.

CHAIR HOKAMA: Thank you. Mr. Molina.
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COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
MOVE TO APPROVE COMMITTEE REPORT NO. 06-90.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to adopt
Committee Report 06-90. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
Your Committee considered a proposed Charter amendment to repeal Section 13-6
of the Charter relating to the filing of claims. Your Committee noted that the Charter
references a two-year statute of limitations for the filing of claims against the County,
which conflicts a six-month statute of limitations for the filing of claims against the
County under Section 46-72 of the Hawaii Revised Statutes.
Your Committee voted to support the proposed resolution. And for today's matter
here, a minimum of six votes will be needed for this measure to advance for second
and final reading.
Thank you.
CHAIR HOKAMA: Thank you.
Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, Mr. Chair. I have a question of Corporation Counsel.
Because of the issue raised by Mr. Goldsmith with regard to possible ambiguity or
over, overly broad language in the Charter amendment, is it possible that through an
ordinance, depending on what the outcome of any State challenges or any other
legal challenges that arise, is it possible that through ordinance, we would then be
able to provide at some future date clarification?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: Mr. Chairman. Yes, actually, its not been talked about much,
but it is, it is possible to consider that kind of a legislation.
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COUNCILMEMBER JOHNSON: Okay. And, and, also, Mr. Moto, because of the issue of
home rule or abdicating our responsibilities to the State, because we would, if
depending on what happened at the State Legislature and any litigation that comes
forth, we would be then, I guess, through our ordinance, very closely stipulating what
Maui's rules might be. And it could be conceivably that it would remain at two years.
Is that possible?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: Yes, Mr. Chairman. As was dis--as we discussed at the
Committee of the Whole, our office, Corporation Counsel, has taken its position
based upon our reading of the Kahale decision issued by the Supreme Court. And
we interpret the statutes of limitations that apply to claims for personal injury and
property damage to be, to be laws of statewide concern, meaning that they are laws
that are essentially determined by the State of Hawaii and its Legislature, and as
those laws are interpreted by the Supreme Court.
And during the Committee of the Whole discussion, I also, in response to questions,
pointed out that in my opinion, if there was a County provision, whether it's in the
Charter or by ordinance, that was, is contrary to the State law on statute of
limitations, the, the State law would supersede. It would--and, so, therefore, while it
is possible for the County of Maui to consider, for example, an ordinance on the
matter of statute of limitations, our advice would continue--would be the same, which
is that one must always been aware of and cognizant of the State statutes that apply.
COUNCILMEMBER JOHNSON: Okay. Mr. Chair, I think because we do have legislative
remedy through an ordinance once we are clear through either litigation or through
legislative action taken at the State level, thereby clarifying that, yes, the, the
Counties do have the authority to establish their own periods of time for which claims
may be considered, I will be supporting the measure going before the voters of the
County of Maui because I think that as long as we do have that right reserved to the
County through an ordinance, I feel that we can clearly state for the record what our
intentions are and, thereby, I think really address the concerns that have been raised
by members of the legal community.
Thank you very much, Mr. Chair.
CHAIR HOKAMA: Thank you.
Further discussion on the motion before you, Members? Mr. Mateo.
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COUNCILMEMBER MATEO: Chairman, Chairman, thank you very much.
I, I concur with Member, Member Johnson. And, in addition to that, Chairman, I will
be supporting this with reservations at this particular point in time.
1, I think that the essence that the Kahale decision is still questionable in terms of
being still tested in terms of its viability at this particular point in time. I'm not sure-1'm not confident enough to be able to vote yes on this with confidence, therefore, I
will stand on my support with much reservations at this point.
Thank you, Chair.
CHAIR HOKAMA: Thank you.
Mr. Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you, Chair.
Question for Mr. Moto.
Should this resolution pass this Council, how are we going to notify the public what is
today for our County, two years; and for State law, ninety days? I, I think the public
need to know that there's a difference in the statute of limitation.
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: Yes, Mr. Chairman.
Yes. I, I, I do agree that the, that the public should be told correctly what the statute
of limitations is, at least what our position is regarding that statute of limitations. And
this is precisely why we have recommended passage of the subject resolution
because the, the Charter, as currently written, states a, a, a two-year statute of
limitations that we believe is misleading, no longer accurate.
The current law, as announced by the Supreme Court, is six months.
And we, the ballot question has been phrased in order to, to point out what that, what
the Charter currently says and how that will be removed, and, and a new, new
language put in its place.
I, I don't know what kind of public education materials or campaign, if you will,
normally accompanies ballot measures. But, certainly, voter education materials
could be, could supplement whatever information might exist on, on this subject.
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COUNCILMEMBER PONTANILLA: So the six months can be part of the material to notify
or educate the public out there in regards to the State law?
CORPORATION COUNSEL: Yes. The reason why--yes, and the reason why it's not in the
ballot question itself is because when we wrote the ballot question, we did not want
to create a future problem. We didn't want to speci--we don't want to say, for
example, that the purpose of this amendment shall be to provide for a six-month
statute of limitations because what the Charter amendment really do is track
whatever the State law is. And so if, if State law says six, six months or nine, nine, a
year or two years, it, it will track that.
COUNCILMEMBER PONTANILLA: Thank you.
Thank you, Chair.
CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Yeah. Thank you, Mr. Chairman, for the, my second and
final time on the motion that's on the floor.
I'd just like to read into the record of what the Charter amendment question will be as
it relates to this matter since there was discussion about it being somewhat
ambiguous. The ballot question will read as follows:
"Should the Charter provision relating to the filing of personal
injury and property damage claims against the County of Maui
be changed so as to require that claims be filed 'within the time
period as provided by law' instead of within two years after the
date of injury."
Mr. Chair, you know, I can agree. It is somewhat ambiguous because it, it's sort of, I
guess, I'm, I'm trying to relate it to going into that, the voting booth. And I would be
wondering, "Okay. What is the law? What is the time period by law? I know I've
been told that instead of the two years that, you know, we currently have in our
Charter, but versus what? What is the State law?"
So I would be in favor of getting some type of more specific language into the
question so at least the voter has an idea of what they're voting for.
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So, as Member Johnson alluded to, maybe via an ordinance or some type of
measure here that we can consider should this resolution pass here today, as well as
the next reading.
So for today, I'll be voting with reservations on this, Mr. Chairman, based on the
ambiguity over this matter.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Mister--let, let me give Ms. Anderson an opportunity.
Ms. Anderson.
COUNCILMEMBER ANDERSON: Yes. Thank you, Mr. Chair.
Mr. Moto, regarding the case that's on appeal right now, are you familiar with that?
The case that Mr. Goldsmith mentioned this morning that is currently on appeal to
Supreme Court who, which he feels addresses this concern and may change the
outcome of the Kahale case?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: I think what, what Mr. Goldsmith said was that there is a
pending case that may generate an appeal because I think the case he's referring to
is a lawsuit that was filed against certain plaintiffs--I've forgotten the name--against
the County of Maui regarding an incident at the Lahaina swimming pool.
They're, that's still in, at the trial level in discovery. It is--no, no appeals have been
taken from that yet.
COUNCILMEMBER ANDERSON: And so is this, is this a case that was filed after the
six-month State statute limit?
CORPORATION COUNSEL: I'm sorry, Mr. Chairman. I, I, right now off the top of my head,
I don't recall the exact date of filing of the Complaint and the date of the Kahale
decision. But-COUNCILMEMBER ANDERSON: Okay.
CORPORATION COUNSEL: --but both can be verified.
CHAIR HOKAMA: Ms. Anderson.
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COUNCILMEMBER ANDERSON: Thank you, Mr. Moto.
You know, Mr. Chairman, I, I think there's, I think there's more than one issue of
ambiguity involved with this. And, and I'm very uncomfortable putting forward a
question to the voters that isn't really clear on the decision that they're making. Most
people don't know that the State statute is six months, and that the County's limitation
is two months. Most people don't read the Charter.
So for the majority of voters who are going to be going in and voting on this, it doesn't
really clearly state the issue. It's just, I think, broadening the definition "as provided
by law." And while that may be good because in the end whatever the law ends up
being, whether there's an appeal of the Kahale case or it's determined that the
Counties can make their own length of limitation, this Charter amendment would still
stand. But it doesn't make it clear to the voters what "provided by law" provides.
And so I'm of the feeling that this is, this is kind of an unfair question to pose to the
voters because it doesn't give them enough in—information to make a really informed
decision. If we were to say to them, "Our Charter does not comport with the State
statute, therefore, we're requesting to change our Charter to meet the State statute of
limitation of six months," that's more clear in my mind and I think voters would have a
better understanding of what they're voting for.
So for this and several other reasons, mainly home rule, and the fact that I just think
it's impractical to have a six-month limitation, I'm going to stick with the two-year
limitation and not vote for this Charter amendment, Mr. Chairman.
Thank you.
CHAIR HOKAMA: Thank you.
Ms. Tavares.
COUNCILMEMBER TAVARES: Is there a situation or an instance whereby two different
statutes of limitation could be applied? If it's purely a County matter and we currently
say two years, it's a County matter so the statute of limitation is two years, what
happens to that?
I'm--what I'm concerned about is that we don't mislead our citizens. That's my
concern. If we leave the two years in and they're going to come up and make an
argument that the County's statute of limitation is two years, and then whichever
process the claim or whatever it is goes through, ends up being, "Well, we're
following the State law, and the State law says six months at this time." So where
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are we--where are we? What can happen to our citizens if we leave this two years
in?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: Mr. Chairman.
The--I'll address the first part of the question, which is, no, I don't believe there can
be two rules regarding the statute, statute of limitations. I, I, and, and as I have
expressed before, my opinion is that the Kahale decision, parts of which I read to you
at the Committee of the Whole, I think it's pretty clear as to saying that it's Chapter 47
that applies in determining what is the applicable statute of limitations when you're
dealing with a County defendant. And I, I think the Kahale decision is clear in saying
that it's six months
.

Now as to the second question, "What could happen to an injured party based upon
the current reading of the, the Charter, which says two years?" What could happen
is that the injured party could read and rely upon the, the Charter as it is currently
written and possibly be misinformed or based in erroneous assumption or decision
based upon what he or she read in the County Charter.
COUNCILMEMBER TAVARES: Okay. Thank, thank you for that response.
Mr. Chair, you know, I, I will be supporting this because I think it does put our citizens
actually on notice by being not referring to a specific amount of time, that there will
have to be further research by that individual to make the calls that are necessary to
find out exactly what that time is. And while we can put six months in there now, the
State may change it to two years later, or one year, or whatever it may be. But by
having the wording as such, they will always, I mean it will always be referred to
whatever the law is in existence at the time. And I think that, that, we can't leave a
period of time in our Charter. I don't, I don't think this belongs in the Charter anyway.
But if we have it in there, it should refer to where the law is that is going to control
this.
So if we wanted to tighten this up, maybe what we should be inserting here is, is the
State statute and not just say "prevailing law" or whatever--I lost it again. But maybe
we can tighten up what it says in the, in there, to refer specifically to State statute as
where you would go and check, rather than just say whatever it says.
Oh, I found it, "the time period as provided by law." Maybe we should be inserting
that it should be by State law, and that might make it a little clearer so they'll know
where to go to check. I don't know if that would help the situation or not, Mr. Chair.
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CHAIR HOKAMA: The Chair takes all of your comments with much merit and, therefore,
Members, the Chair's suggestion to you at this time would be to place this to the end
of the calendar, allow our staff to see if there can be some revision with Mr. Moto's
office this morning, because we are well aware of a clock that ticks for this to be able
to be even placed on the election ballot.
So, with no objections, Members, the Chair will ask that Committee Report 06-90 be
placed to the end of the calendar. Mr. Kane.
COUNCILMEMBER KANE: Before we do that, Mr. Chair-CHAIR HOKAMA: Yes, yes.
COUNCILMEMBER KANE: —if I may ask Member, Mr. Moto, if he sees alternative
language being of benefit for consideration or if he sees what we have on the table
as--if he's in a position to respond that if the language that we have now on the floor
as a motion is, through his research, due diligence, if you will, is the best language
for us to consider. And I'll, just so we can hear it from him before we make a
determination--for me, anyway, Chair. Thanks.
CHAIR HOKAMA: Okay. Thank you for that question.
Mr. Moto, are you prepared to give a response to Mr. Kane's question?
CORPORATION COUNSEL: Mr. Chairman. I, as I was listening to Councilmember
Tavares' observations, there, there, there, it may be possible and worthwhile to make
a reference to State law in the body of the amendment as one way to further clarify
the matter.
I was hesitating on saying "by statute" because whether we like it or not, the fact is
when the Supreme Court makes a decision interpreting State statute, it, the opinion
itself becomes a matter of law, so sometimes one has to read both the statute and
any applicable court decisions that interpret it.
CHAIR HOKAMA: Mr. Kane, questions for Mr. Moto?
COUNCILMEMBER KANE: No. I think that responds adequately, for me, to support your
recommendation to put it end of calendar. I was going to lead into the question about
going to a specific statute, 46-72, as an example; and then, you know, there's
questions along that line. But I think he, he's adequately responded.
So I'm fine with the end of calendar movement. Thank you.

Regular Meeting of the Council of the County of Maui
August 14, 2006
Page 30

CHAIR HOKAMA: Okay. Any, any other questions before--yes, Ms. Johnson.

COUNCILMEMBER JOHNSON: Yes. Mr. Moto, if by some chance, the State Legislature,
actually through either clarification, litigation, whatever, ultimately says, "Look, you as
the County, you will be the authority in this particular area as long as it's six months
or more." Then by statute, they would be giving the authority, in essence, to the
County for making that decision. Would it then still make sense to stipulate a specific
State statute?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: Yeah, Mr. Chairman.
First, I'm, I'm not recommending that you make reference to a specific State statute.
I don't think it's, I don't think it's probably a good idea to get to that level of detail
because statutes can change and be renumbered.
And, by the way, I want to correct myself. In an earl--response to an earlier question,
I said Chapter 47. That was a mistake. I should have said Chapter 46 of the Hawaii
Revised Statutes.
So I don't think it's a good idea to make a specific reference to a particular statute.
It is theoretically possible, I suppose, not that I'm aware of any real initiative along
these lines or a proposal along these lines, but I, I, I suppose it's possible for the
State Legislature to consider a statute that would, in effect, sort of delegate some of
the, the determination of what the applicable statute of limitations is to the County, or,
or, or to the respective Counties.
I, I don't know of any proposal to do that. I would be surprised if that approach were
taken because as far as I can tell, the, the issue of statutes of limitations have always
been considered a matter of statewide concern and there has been an emphasis on,
I think, on being consistent throughout the State on what those rules ought to be.
COUNCILMEMBER JOHNSON: Okay. So even, even though they may say that as long as
such County ordinance has a minimum of six months, you know, and leaving the
question open then as to other periods of time, which may be in excess of six
months, you don't see them headed in that way?
CORPORATION COUNSEL: No, Mr. Chairman.
I, I know of no--I have not heard of any proposal along those lines.
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COUNCILMEMBER JOHNSON: Okay. Thank you.
CHAIR HOKAMA: Thank you.
Okay, Members, with no objections, Committee Report 06-90 shall be at the end of
the calendar.

MEMBERS VOICED NO OBJECTION.
CHAIR HOKAMA: Okay. Thank you. So ordered.
Mr. Clerk.
COMMITTEE REPORT NO. 06-90, THERE BEING NO
OBJECTION, WAS DEFERRED TO THE END OF THE
AGENDA FOR THIS MEETING.
COMMITTEE REPORT
NO.
06-91 - LAND USE COMMITTEE:
Recommending the following:
That BILL NO. 44 (2006), entitled "A BILL FOR AN ORDINANCE
GRANTING CHERIE ATTIX A CONDITIONAL PERMIT TO OPERATE THE
HALE HOOKIPA INN, A TRANSIENT VACATION RENTAL, WITHIN THE
COUNTY R-3 RESIDENTIAL DISTRICT, FOR PROPERTY SITUATED AT
32 PAKANI PLACE, MAKAWAO, MAUI, HAWAII", be PASSED ON FIRST
READING and be ORDERED TO PRINT; and
2.

That County Communication No. 02-115, from the former Planning Director,
be FILED.

CHAIR HOKAMA: Thank you.
Mr. Carroll.
VICE-CHAIR CARROLL: Thank you, Chair.
I MOVE THAT COMMITTEE REPORT NO. 06-91 BE ADOPTED.
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COUNCILMEMBER PONTANILLA:
SECOND.

CHAIR HOKAMA: We have a motion by Mr. Carroll, seconded by Mr. Pontanilla, to adopt
Committee Report 06-91. Mr. Carroll.
VICE-CHAIR CARROLL: Thank you, Chair.
The purpose of the proposed bill is to grant Cheryl [sic] Attix a one-year Conditional
Permit to operate the Hale Hookipa Inn, a transient vacation rental, on approximately
21,079 square feet at 32 Pakani Place in Makawao.
And at this time, I would like to offer an amendment.
CHAIR HOKAMA: Proceed, please.
VICE-CHAIR CARROLL: Thank you, Chair.
I MOVE TO AMEND THE PROPOSED BILL ATTACHED TO
THE COMMITTEE REPORT BY DELETING CONDITION
NO. 10 IN SECTION 2 OF THE BILL, AND RENUMBERING
THE CONDITIONS 11 AND 12 ACCORDINGLY.
COUNCILMEMBER PONTANILLA:
SECOND,
CHAIR HOKAMA: We have a motion by Mr. Carroll, seconded by Mr. Pontanilla, to amend
the main motion as stated in the August 11, 2006 memo, Members, from Mr. Carroll,
our Land Use Committee Chair, to you, the Members of the Council. Mr. Carroll.
VICE-CHAIR CARROLL: Thank you, Chair.
My amendment will delete a conditional from the bill that was fulfilled subsequent to,
to the last Committee meeting on this matter relating to providing the Department of
Water Supply with fire flow calculations, thus removing a redundancy that could
otherwise create confusion.
And the Members can refer to--it was distributed, the August 11 memo that has been
distributed to the Members.
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CHAIR HOKAMA: Thank you.
Members, discussion on the motion to amend? Ms. Tavares.
COUNCILMEMBER TAVARES: No.
CHAIR HOKAMA: Any discussion on the motion to amend, Members? If not, all in favor of
the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is adopted.
We are back to the main motion as amended. Mr. Carroll.
VICE-CHAIR CARROLL: No further discussion.
CHAIR HOKAMA: Members? Ms. Tavares.
COUNCILMEMBER TAVARES: Yeah, just a, a point of clarification.
CHAIR HOKAMA: State your point.
COUNCILMEMBER TAVARES: I thought I heard Mr. Carroll say that it was for a one-year
period. But as I read this, it's a five-year period.
CHAIR HOKAMA: I believe the original bill did recommend a one-year period of time. The
Committee has made a revision to replace.
VICE-CHAIR CARROLL: That.
CHAIR HOKAMA: Mr. Carroll.
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VICE-CHAIR CARROLL: That is, that is correct. Excuse me, Chair.
That is correct. I am sorry. I was just taking it from the text over here. I would like, if
there is no objection, to correct that, the time to five years.
CHAIR HOKAMA: Okay.
COUNCILMEMBER TAVARES: So it is five years?
CHAIR HOKAMA: It is a five-year approval that is before you, Members.
COUNCILMEMBER TAVARES: Thank you.
VICE-CHAIR CARROLL: And thank you, Ms. Tavares.
CHAIR HOKAMA: Okay. We are on the main motion as amended, Members. Further
discussion? Having none, all in favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, AND VICE-CHAIR CARROLL

CHAIR HOKAMA: Opposed, say "no." The Chair votes no.
NOES:

CHAIR HOKAMA.

CHAIR HOKAMA: We have eight "ayes", one "no"; motion is adopted
Mr. Clerk.
COUNTY CLERK: For the record, BILL NO. 44.
CHAIR HOKAMA: Thank you.
COMMITTEE REPORT
NO.
06-92 - LAND USE COMMITTEE:
Recommending the following:
1.

That BILL NO. 45 (2006), entitled "A BILL FOR AN ORDINANCE
AMENDING ORDINANCE NO. 3000 (2001), AS AMENDED BY ORDINANCE
NO. 3206 (2004), PERTAINING TO THE GRANTING OF A CONDITIONAL

Regular Meeting of the Council of the County of Maui
August 14, 2006
Page 35

PERMIT TO ALLOW FOR THE CONTINUED OPERATION OF A RETAIL
GROCERY STORE AND SNACK BAR WITHIN THE COUNTY
AGRICULTURAL DISTRICT FOR PROPERTY SITUATED AT PUK0'0,
MOLOKAI, HAWAII", be PASSED ON FIRST READING and be ORDERED
TO PRINT; and
2.

That County Communication No. 06-54, from the Planning Director, be FILED.

CHAIR HOKAMA: Thank you.
Mr. Carroll.
VICE-CHAIR CARROLL: Thank you, Chair.
I MOVE THAT COMMITTEE REPORT NO. 06-92 BE ADOPTED.
COUNCILMEMBER PONTANILLA:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Carroll, seconded by Mr. Pontanilla, to adopt
Committee Report 06-92. Mr. Carroll.
VICE-CHAIR CARROLL: Thank you, Chair.
The purpose of the proposed bill is to transfer a Conditional Permit for the continued
operation of a retail grocery store and snack bar, MIA, Incorporated, to The Takata
Corporation, Mana'e Goods & Grindz, on approximately 20,045 square feet in
Puko'o, Molokai. Your Committee notes that the applicant, Takata Corporation,
Incorporated, has not requested a time extension of the Conditional Permit which will
expire on November 5, 2011.
Your Committee also notes that the Molokai Planning Commission held a public
hearing on the application on October 12, 2005, and voted to recommend approval.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion? Mr. Mateo.
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COUNCILMEMBER MATEO: Chairman, thank you very much.
I will, I will gladly be able to support this, the motion on the floor.
The Takatas on Molokai, Chairman, is, is not only an old-time Molokai family, but
they've also been in business on our island for many decades. They do have the
experience and the proficiency in running a successful business on Molokai.
And in addition, East Molokai, which is our island's more remote area, there is no
other retail or snack area available for that segment of our community. And,
obviously, I will support the recommendation of our Molokai Planning Commission
that did approve this particular transfer of the conditional use permit in October of
2005.
Thank you, Chairman.
CHAIR HOKAMA: Okay. Thank you.
The Chair will just make one short comment, Members, for your information only; that
we are approving a permit and there has been a name change to The Takata
Corporation. It will no longer be known as the Mana'e Goods & Grindz business.
Okay, just as a point of information.
Further discussion on the motion before you, Members? Having none, all in favor of
the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNTY CLERK: For the record, BILL NO. 45.
CHAIR HOKAMA: Thank you.
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COMMITTEE REPORT
06-93 - PARKS AND ECONOMIC DEVELOPMENT COMMITTEE:
NO.
Recommending that County Communication No. 06-102, from the Mayor,
transmitting a report entitled "COUNTY OF MAUI 2006 REPORT ON
AGRICULTURE", be FILED.
CHAIR HOKAMA: Thank you.
Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, Mr. Chair.
MOVE FOR THE APPROVAL OF COMMITTEE REPORT 06-93.
COUNCILMEMBER TAVARES:
SECOND.
CHAIR HOKAMA: We have a motion by Ms. Johnson, seconded by Ms. Tavares, to adopt
Committee Report 06-93. Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, Mr. Chair.
This communication is being filed following the presentation on the part of our
Economic Development Coordinator and also the Director of Economic Development
regarding the County's agriculture industry and the presentation that they gave us,
which was on July 20, 2006, included updates on the Molokai Slaughterhouse, the
Maui Cattlemen's Association Alternative Feed Project; the Maui Food Technology
Center, the Vacuum Cooling Plant, the Kula Agricultural Park, the Hans Greenhouse
Project, the Kipahulu Certified Kitchen and Agricultural Facility, and the Agricultural
Promotion Program.
In addition, there was a brief discussion of two other pending agricultural matters that
are of importance to our economic development and agriculture community, which is
the definition of agriculture as it relates to tax and water rate benefits, and possible
legislation relating to a requirement for farmers markets throughout Maui to display
signage that indicates a product's origin.
Thank you, Mr. Chair.
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CHAIR HOKAMA: Thank you.
Members, further discussion on the motion before you? Having none, all in favor of
the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COMMITTEE REPORT
NO.
06-94 - PARKS AND ECONOMIC DEVELOPMENT COMMITTEE:
Recommending the following:
That BILL NO. 46 (2006), entitled "A BILL FOR AN ORDINANCE
AMENDING CHAPTER 12.40, MAUI COUNTY CODE, RELATING TO
NAMES OF PUBLIC FACILITIES DESIGNATED" be PASSED ON FIRST
READING and be ORDERED TO PRINT; and
2.

That County Communication No. 06-154, from Councilmember Jo Anne
Johnson, be FILED.

CHAIR HOKAMA: Thank you.
Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, Mr, Chair.
MOVE FOR THE APPROVAL OF COMMITTEE REPORT NO. 06-94.
COUNCILMEMBER TAVARES:
SECOND.
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CHAIR HOKAMA: We have a motion by Ms. Johnson, seconded by Ms. Tavares, to adopt
Committee Report 06-94. Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, Mr. Chair.
The purpose of the proposed bill is to add references to specific geographic
locations, including a facility's address, and to consistently identify names of public
facilities throughout this particular chapter.
We did have no public testimony on this particular item.
But I also intend, Mr. Chair, to introduce a small amendment which would just simply
clear language that was inadvertently misnamed during the transmittal of this item to
the Council. So would you entertain a motion to amend at this time, Mr. Chair?
CHAIR HOKAMA: Please proceed.
COUNCILMEMBER JOHNSON: Yes.
I MOVE TO AMEND SECTION 12.40.220 IN MAUI COUNTY
CODE TO DELETE THE WORD "FIELD" FOLLOWING THE
WORD "COSTA", AS SET FORTH IN THE RAMSEYER
FORMAT AS FOLLOWS--AND THIS IS IN ACCORDANCE WITH
MY MEMORANDUM--SO THAT THE: "12.40.220 JUSTIN
COSTA SR. BASEBALL FIELD".
And that would be the language change that I'm proposing.
COUNCILMEMBER TAVARES:
SECOND.
COUNCILMEMBER TAVARES: We have a motion by Ms. Johnson, seconded by
Ms. Tavares, to amend the main motion, Members, as stated in her August 10, 2006
memorandum to you, the Members of the Council.
Discussion? Having none, all in favor of the motion to amend, Members, please say
"aye."
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AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion passes.
We are back to the main motion as amended. Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, Mr. Chair.
There was discussion about the appropriateness also of having "Queen" in front of
"Keopuolani". We did receive a transmittal from Hokulani Holt-Padilla during the
Committee meeting that in the days of the alr i, this was not disrespectful to leave out
the name of "Queen"; and we did receive that clarification.
So those were the only basic discussions. That and the, I guess it was the
"Boteilho, Sr., Gym". The, we had a few other questions, 1 guess, that came up; but,
basically, that was it, the one that we just dealt with in the Justin Costa Sr. Baseball
Field and also in the Queen Keopuolani Park. Those were the main areas of
discussion.
Thank you, Mr. Chair.
CHAIR HOKAMA: Okay. Thank you.
Mr, Kane.
COUNCILMEMBER KANE: Thank you, Chair.
With reference to the word "Queen" in front of "Keopuolani Park", I'm trying to
understand--and I've read the committee report and I'm rereading it--the intention
was to have the word "Queen", the question came up regarding whether or not it was
dishonorable to not have the name. And then there was a correspondence that the,
the intended name with the "Queen". Is that correct so far? And that now we--June
30, '06, we had a request to delete the word "Queen".
My question is because it was determined that it's not dishonorable, why are we, why
are we taking the move to remove it? Is it because of a cost issue because the
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signage currently doesn't reflect the word "Queen", that we're removing it? Or, I
mean, is, is that the driver in this? That's what I want to understand.
CHAIR HOKAMA: Thank you.
Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, Mr. Chair. What had happened during the
Committee meeting, and actually when we were rereading the ordinance, there was
an inconsistency in the language in the original draft. And when that inconsistency
occurred, the discussion ensued about: "Well, was 'Queen' appropriate?" "Was it
not appropriate?" The issue did come up about the cost of signage, Currently, the
signage does not reflect "Queen", but it went all the way back to the beginning
because some Members felt, "Well, perhaps it was inadvertent." Ms. Holt-Padilla had
been on the committee, but she was not in attendance at that final meeting so that
somehow it was an inadvertent adoption.
Ms. Hokulani Holt-Padilla was very clear about the fact that there never was an
intention to include "Queen" at any point in time, whether it was for economic
considerations or other purposes, but that Keopuolani Park was the appropriate way
that the all'i were addressed. And she felt very comfortable, and she totally
supported just leaving the name at Keopuolani Park. So that was how this all came
about.
Thank you, Mr. Chair.
CHAIR HOKAMA: Mr. Kane.
COUNCILMEMBER KANE: Mr. Chairman. Okay. Personally, I would have preferred to
have "Queen Keopuolani" because then people can know clearly what that name
represents because to somebody from someplace else or even for people from here
who don't know the Hawaiian language and the significance of the language, having
that word "Queen" in front I think would have made it very clear what that name
represents. And for those of us who don't know the language and don't know what
Keopuolani means, now there's no opportunity to have a, a better picture of it.
1 won't--this is not a battle I'll fight. But I, I, I wish there was an opportunity to have
that word included; but, I'll, I'll, I'll move forward.
Thank you, Chair.
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CHAIR HOKAMA: Okay. Thank you.
Just for the body's information once more, there is still opportunity retain the title of
"Queen." For those of us that know about our history, know about her position as . . .
we also know her rank within the ali'i and the different classes of chiefs that the air is
had that she came from the air i mo' i class, the highest.
And so what, what more befitting than the title that an ali'i deserves.
So, again, Members, it is still before a decision is made by this body that we can
make appropriate adjustments if the body feels . . .
What is before you is a main motion as amended. Further discussion, Members? No
further dis--Ms. Anderson.
COUNCILMEMBER ANDERSON: Thank you, Chair.
Since this discussion has come up, I would like to put on the record the words in the
correspondence that the, the Committee received from Ms. Hokulani Holt-Padilla
which states that the use of the word "Queen" is "unnecessary and is a western
honorific title designation that does not need to be used in a Hawaiian chiefly name".
And while that may be true, I, I'm sort of the same feeling that by attaching that
designation to the name, it, it gives her honor in the twenty-first century that may not
have been necessary in the days of her reign. So I, myself, am going to consult with
some kupuna and maybe we have an opportunity in second and final reading to
make adjustments.
But I'm, I'm going to vote in approval today with reservations based on, on this one
issue, because as you said and also as Mr. Kane said, there is a certain amount of
honor in today's society attached to that word. And for those people who are not
familiar with Keopuolani, they may never know ten, twenty, fifty years from now, that
she was a queen of high rank.
So I think I'm going to look into this a little further and get some advice from other
kupuna. And not that Ms. Holt-Padilla's advice here is not correct and not
appreciated, but I think maybe also it was based on the way the question was posed
to her: "Is it necessary to have the title on the name of the park since it's not there?"
So thank you for allowing me to comment.
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CHAIR HOKAMA: Thank you.
Further discussion, Members? We have a motion as amended before you. Having
none, all in favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried. Thank you.
Mr. Clerk.
COUNTY CLERK: For the record, BILL NO. 46.
CHAIR HOKAMA: Thank you.
COUNTY CLERK: Mr. Chairman, there are no further committee reports to consider. Shall
we proceed with communications?
CHAIR HOKAMA: Proceed.
The following County Communications were presented.

COUNTY COMMUNICATIONS
NO. 06-196 - KALBERT K. YOUNG, DIRECTOR OF FINANCE,
(dated July 19, 2006)
In accordance with Resolution No. 99-26, transmitting a report of short-term
investments for the quarter ended June 30, 2006.
CHAIR HOKAMA: Thank you.
Mr. Kane.
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COUNCILMEMBER KANE:
MR. CHAIR, MOVE TO FILE COUNTY COMMUNICATION NO, 06-196.
VICE-CHAIR CARROLL:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Kane, seconded by Mr. Carroll, to file County
Communication 06-196. Mr. Kane,
COUNCILMEMBER KANE: Mr. Chairman, thank you, and Members.
In accordance with Resolution No. 99-26, the Director of Finance has submitted a
report of short-term investments for the quarter ending June 30, 2006. The total
income earned on these investments during the quarter was $2,003,792.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion on the motion before you? Having none, all in favor of the motion
please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
NO. 06-197 - KALBERT K. YOUNG, DIRECTOR OF FINANCE,
(dated July 18, 2006)
Transmitting seventy-two contracts for June 2006 for the Council's information and
for filing with the County Clerk.
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CHAIR HOKAMA: Thank you.
Mr. Kane.
COUNCILMEMBER KANE:
MR. CHAIRMAN, UNLESS THERE ARE ANY SPECIFIC
REQUESTS TO HAVE CONTRACTS REFERRED TO THE
COMMITTEE, I MOVE TO FILE COUNTY COMMUNICATION
NO. 06-197.
VICE-CHAIR CARROLL:
SECOND.
COUNCILMEMBER KANE: We have a motion by Mr. Kane, seconded by Mr. Carroll, to file
County Communication 06-197. Ms. Tavares.
COUNCILMEMBER TAVARES: Yeah, Mr. Chair. I would, I would ask, request that
Contract No. C2330-2 be referred to the Budget Committee. This is on page two. It
is the contract to Planpacific, Inc., for $90,000, for the Maui County General Plan
Update.
CHAIR HOKAMA: Okay. Any further requests, Members, regarding contracts to be
referred to Committee for finance oversight
Okay, then, Members, with all contracts, excluding C2330-2, all other contracts shall
be filed.
Okay, no other requests? Further discussion on the motion before you? Having
none, all in favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.
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CHAIR HOKAMA: Motion is carried. Thank you.
Mr. Clerk.
COUNTY COMMUNICATION NO. 06-197, WITH THE
EXCEPTION OF CONTRACT NO. C2330-2 WHICH WAS
REFERRED TO THE BUDGET AND FINANCE COMMITTEE,
WAS FILED.
NO. 06-198 - THOMAS M. PHILLIPS, CHIEF OF POLICE,
(dated July 20, 2006)
In accordance with Resolution No. 90-82, informing of the receipt of $2,313.97 in
State Forfeiture Funds from the Department of the Attorney General, State of Hawaii.
CHAIR HOKAMA: Thank you.
Mr. Kane.
COUNCILMEMBER KANE:
MR. CHAIRMAN, MOVE TO FILE COUNTY COMMUNICATION
NO. 06-198.
VICE-CHAIR CARROLL:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Kane, seconded by Mr. Carroll, to file County
Communication 06-198. Mr. Kane.
COUNCILMEMBER KANE: No further discussion, Chair.
CHAIR HOKAMA: Members, discussion on the motion? Having none, all in favor of the
motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.
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CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
NO. 06-199

- ALAN M. ARAKAWA, MAYOR,
(dated July 18, 2006)

In accordance with Section 2.41.040, Maui County Code, informing of a vacancy on
the Animal Control Board due to the resignation of Kinee Hanson received on
July 17, 2006.
CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
MOVE TO FILE COUNTY COMMUNICATION NO. 06-199.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to file County
Communication 06-199. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
The Committee of the Whole has been informed, via the Mayor's office, of the
resignation of Kinee Hanson from the Animal Control Board effective July 17, 2006.
I would like to thank Ms. Hanson for serving our community in this capacity.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion please say
"aye."
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AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
NO. 06-200 - ALAN M. ARAKAWA, MAYOR,
(dated August 2, 2006)
In accordance with Section 2.41.040, Maui County Code, informing of a vacancy on
the Maui Redevelopment Agency due to the resignation of Sandi Amaral received on
July 27, 2006.
CHAIR HOKAMA: Thank you.
Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chair.
MOVE TO FILE COUNTY COMMUNICATION NO. 06-200.
COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to file County
Communication 06-200. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman.
The Mayor's office has informed us Sandi Amaral has resigned effective July 27,
2006, from the Maui Redevelopment Agency.
I'd like to thank Ms. Amaral for serving our community.
Thank you.
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CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion please say
aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no,"
NOES:

NONE,

CHAIR HOKAMA: Motion is carried.
Mr. Clerk,
NO. 06-201 - G. RIKI HOKAMA, COUNCIL CHAIR,
(dated August 1, 2006)
Transmitting a copy of a letter dated June 20, 2006, from Sandy K. Baz, Executive
Director of Maui Economic Opportunity, Inc., requesting that the vacancy on the Maui
Economic Opportunity (MEO) Board of Directors created by the resignation of
Councilmember Mateo be filled by Rose Duey. The Chair stated that the following
motions be entertained:
1.

A motion to APPROVE the appointment of Rose Duey to fill the vacancy on
MEO's Board of Directors; and

2.

A motion to FILE this communication.

CHAIR HOKAMA: Thank you.
Mr. Carroll.
VICE-CHAIR CARROLL; Thank you, Chair.
I WOULD MAKE A MOTION TO APPROVE THE
APPOINTMENT OF ROSE DUEY TO FILL THE VACANCY OF
MEO'S BOARD OF DIRECTORS, AND A MOTION TO FILE
THIS COMMUNICATION.
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COUNCILMEMBER KANE:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Carroll, seconded by Mr. Kane, to appoint,
excuse me, to approve the appointment of Rose Duey to fill the vacancy on the
MEO's Board of Directors and filing of Communication 06-201. Mr. Carroll.
VICE-CHAIR CARROLL: Thank you, Chair.
On your behalf, we're--I'm very happy to bring this forward. We have somebody
that's very well qualified, and I think will be a real asset to the Board and to the
community.
Thank you.
CHAIR HOKAMA: Thank you.
Further discussion, Members? Having none, all in favor of the motion please say
"aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
NO. 06-202 - LLOYD Y. GINOZA, BUDGET DIRECTOR,
(dated August 7, 2006)
Transmitting the following:
1.

A proposed bill entitled "A BILL FOR AN ORDINANCE AMENDING THE
FISCAL YEAR 2007 BUDGET FOR THE COUNTY OF MAUI AS IT
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PERTAINS TO ESTIMATED REVENUES, CAPITAL IMPROVEMENT
PROJECTS, AND TOTAL APPROPRIATIONS (OPERATING AND CAPITAL
IMPROVEMENT PROJECTS)"; and
2.

A proposed bill entitled "A BILL FOR AN ORDINANCE AUTHORIZING THE
MAYOR OF THE COUNTY OF MAUI TO ENTER INTO AN
INTERGOVERNMENTAL AGREEMENT FOR A DRINKING WATER STATE
REVOLVING FUND LOAN FOR THE KAMOLE WEIR WATER TREATMENT
FACILITY CLEARWELL REPLACEMENT".

The County Clerk stated that the recommended action is that County Communication
No. 06-202 be referred to the Budget and Finance Committee.
(THE PROPOSED BILLS WERE PASSED ON FIRST
READING, ORDERED TO PRINT, AND REFERRED TO
THE BUDGET AND FINANCE COMMITTEE LATER IN
THE MEETING AND ASSIGNED BILL NO. 47 (2006)
AND BILL NO. 48 (2006), RESPECTIVELY. COUNTY
COMMUNICATION NO. 06-202 WAS THEN FILED. See
pages 54 through 57 for discussion)
NO. 06-203 - LYNN A. S. ARAKI-REGAN, ECONOMIC DEVELOPMENT
COORDINATOR, (dated July 27, 2006)
In accordance with the budget ordinance, transmitting the Maui Solar Roofs Initiative
Quarterly Report for April 1 through June 30, 2006.
The County Clerk stated that the recommended action is that County Communication
No. 06-203 be referred to the Budget and Finance Committee.
NO. 06-204 - LLOYD Y. GINOZA, BUDGET DIRECTOR, (dated July 31, 2006)
Requesting a time extension to submit the Capital Improvement Projects
Implementation Report as of June 30, 2006.
The County Clerk stated that the recommended action is that County Communication
No. 06-204 be referred to the Budget and Finance Committee.
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NO. 06-205 - DAIN P. KANE, COUNCILMEMBER,

(dated August 7, 2006)
Transmitting the following:
1.

A draft bill entitled "A BILL FOR AN ORDINANCE RELATING TO REAL.
PROPERTY TAX RELIEF FOR HOMEOWNERS"; and

2.

A draft bill entitled "A BILL FOR AN ORDINANCE RELATING TO REAL
PROPERTY TAX RELIEF FOR IMPROVED RESIDENTIAL PROPERTY
OWNERS".

The County Clerk stated that the recommended action is that County Communication
No. 06-205 be referred to the Budget and Finance Committee.
NO. 06-206 - ALAN M. ARAKAWA, MAYOR, (dated July 21, 2006)
Transmitting a proposed resolution entitled "APPROVING THE ACQUISITION OF
REAL PROPERTY AT KIHEI, MAUI, HAWAII". The purpose of the proposed
resolution is to authorize the acquisition of a greenway right-of-way at 167 Ponana
Street, Kihei, Maui, Hawaii, TMK: (2) 3-9-50:48.
The County Clerk stated that the recommended action is that County Communication
No. 06-206 be referred to the Committee of the Whole.
NO. 06-207 - MICHAEL W. FOLEY, PLANNING DIRECTOR,
(dated July 25, 2006)
Transmitting a proposed bill entitled "A BILL FOR AN ORDINANCE GRANTING
GOODFELLOW BROS., INC. A CONDITIONAL PERMIT FOR THE OPERATION OF
THE MOLOKAI ROCK QUARRY WITHIN THE COUNTY AGRICULTURAL
DISTRICT FOR PROPERTY SITUATED AT MOLOKAI, HAWAII", and related
documents.
The County Clerk stated that the recommended action is that County Communication
No. 06-207 be referred to the Land Use Committee.
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NO. 06-208 - GLENN T. CORREA, DIRECTOR OF PARKS AND RECREATION,
(dated July 25, 2006)
Transmitting a proposed resolution entitled "AUTHORIZING ACCEPTANCE OF A
DONATION FROM MAKILA LAND CO., LLC TO THE DEPARTMENT OF PARKS
AND RECREATION, COUNTY OF MAUI, PURSUANT TO SECTION 13-8,
REVISED CHARTER OF THE COUNTY OF MAUI (1983), AS AMENDED, AND
CHAPTER 3.56, MAUI COUNTY CODE".
The County Clerk stated that the recommended action is that County Communication
No. 06-208 be referred to the Parks and Economic Development Committee.
NO. 06-209 - MILTON M. ARAKAWA, A.I.C.P., DIRECTOR OF PUBLIC WORKS
AND ENVIRONMENTAL MANAGEMENT, (dated July 25, 2006)
Transmitting a proposed resolution entitled "ACCEPTING DEDICATION OF A ROAD
WIDENING LOT FOR THE ROMERO SUBDIVISION, PURSUANT TO
SECTION 3.44_015, MAUI COUNTY CODE".
The County Clerk stated that the recommended action is that County Communication
No. 06-209 be referred to the Public Works Committee.
NO. 06-210 - GEORGE Y. TENGAN, DIRECTOR OF WATER SUPPLY,
(dated July 27, 2006)
Transmitting the Fiscal Year 2006 fourth quarter report on waterline easement
conveyances.
The County Clerk stated that the recommended action is that County Communication
No. 06-210 be referred to the Water Resources Committee.
CHAIR HOKAMA: Thank you.
Members, you have the Chair's recommendations of referral of County
Communication 06-202, including and up to County Communication 06-210.
Mr. Kane_
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DISCUSSION AND ACTION RELATING TO
COUNTY COMMUNICATION NO. 06-202
COUNCILMEMBER KANE: Thank you, Mr. Chair.
1 would bring to the attention of the Members an August 14, 2006 memo to you,
Chair, and our Members, from your Budget and Finance Committee Chair, with
respects to County Communication No. 06-202.
AT THIS POINT, MR. CHAIRMAN, WITHOUT OBJECTIONS, I
WILL MOVE TO WAIVE THE REQUIREMENT OF COMMITTEE
REFERRAL AND RECOMMENDATION FOR THE PROPOSED
BILLS TRANSMITTED BY THIS COMMUNICATION,
PURSUANT TO 5(H) OF THE RULES OF THE COUNCIL.
COUNCILMEMBER TAVARES:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Kane, seconded by Ms. Tavares, to waive the
Rules of the Council, specifically Rule Section 5-H, so that we may take
consideration on the proposed bills for an ordinance. Mr. Kane.
COUNCILMEMBER KANE: Thank you, Mr. Chair and Members.
The reason for the waiver request is that as your Budget and Finance Chair, I have
been contacted by the Administration to ask for consideration of these proposed bills
at today's meeting.
Members, we have two bills before us, and in order for us to have any substantive
discussion on the matter, we need to consider a waiver prior to doing so.
Thank you.
CHAIR HOKAMA: Further discussion on the motion to waive the Rules of the Council,
Members? Having none, all in favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.
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CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Kane.
COUNCILMEMBER KANE: Thank you, Mr. Chairman.
AT THIS TIME, I MOVE TO PASS BOTH BILLS THAT ARE
REFERENCED IN THE AUGUST 14, 2006 MEMO TO PASS
BOTH BILLS ON FIRST READING, BUT ALSO INCLUDE IN
THAT MOTION THAT IF PASSED, IF BOTH BILLS DO PASS
ON FIRST READING, THAT THEY ARE REFERRED TO THE
COMMITTEE AND THAT THE COMMUNICATION IS FILED TO
PROVIDE OPPORTUNITY FOR FURTHER DISCUSSION AT
THE COMMITTEE LEVEL, ALSO RECOGNIZING THE TIME
SENSITIVITY THAT WAS COMMUNICATED BY THE BUDGET
OFFICE AND THE ADMINISTRATION.
COUNCILMEMBER TAVARES:
SECOND.
CHAIR HOKAMA: We have a motion by Mr. Kane, seconded by Ms. Tavares: one, to pass
on first reading the two proposed bills on, attached to County Communication 06-202;
second, the referral of both bills after passage of first reading of both bills to the
Budget and Finance Committee; as well as filing of County Communication 06-202.
Mr. Kane.
COUNCILMEMBER KANE: Mr. Chairman, thank you for allowing that consolidated effort of
the motion.
And, Members, in discussion, we have before us two bills.
The first bill's purpose is to amend the Fiscal Year '07 Budget by increasing the Other
Inter--Intergovernmental revenues by $907,123, and amending the CIP in the
Makawao-Pukalani-Kula Community Plan District by increasing the funding for the
Kamole Weir Water Treatment Facility Clearwell Replacement project by $907,000.
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Members, if you recall, we, we had a, a, a re--request back in the early part of this
year for a 2006 amendment; however, it was determined that this should be put into
the budget discussions of Fiscal Year '07, so this was one of three items.
Specifically, this was the $10 million request that was plugged into the Fiscal Year '07
Budget.
We are here today to consider amending that 10 million which was approved at our
Fiscal Year '07 Budget discussions, by amending that by inserting an additional
$907,000 that was approved by the State, as far as providing additional monies for
capital improvement.
The second bill that is before us, Members, is to enter into a intergovernmental
agreement for a Drinking Water State Revolving Fund Loan for the Kamole Weir
Water Treatment Facility Clearwell, Clearwell Replacement. And the purpose of the
proposed bill is to authorize our Mayor to execute the necessary documents with the
State of Hawaii relating to this loan fund.
The intent, Members, is to, to say it most clearly, is to meet the request halfway, and
that is to provide a first reading opportunity with the approval of this body, but have it
referred to the Committee where we can have more detailed discussions on the
request, primarily for why the additional $907,000, which has been, in your Chair's
opinion from the Committee, adequately explained. But I think it's important that the
whole body have that discussion. We want to provide the next available Committee
meeting to have this posted and discussed.
By doing that, Members, it will allow us to move this thing along, but still provide the
substantive discussion to occur at the Committee level, not here in the Council
chambers during this Council meeting. And then once it has passed the scrutiny of
the Committee, we will pass forward whatever recommendation the Committee
determines at that point in time.
And that will allow, if it's favorable, a, a, one additional reading so that we can assist
the department, the Budget Office, as well as the Administration, and trying to move
forward on this thing in a timely manner.
And the Chair is open for any questions that the body may have. Thank you.
CHAIR HOKAMA: Thank you, Mr. Kane.
Questions, Members? Ms. Anderson.
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COUNCILMEMBER ANDERSON: Thank you, Chair.
I appreciate that explanation by Budget Chair Kane.
I do want to know what the $90Q000 increase is for; and so I'm just going to leave it
as that in lieu of the fact that this is a Council meeting. We're not going to have any
detailed discussion in it. But I appreciate the fact that he's going to bring it to
Committee immediately so we can get a discussion before second and final.
Thank you, Chair.
CHAIR HOKAMA: Thank you.
Further discussion on the motion before you, Members? Having none, all in favor of
the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no,"
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
Mr. Clerk.
COUNTY CLERK: For the record, BILL NOS. 47 and 48, respectively.
CHAIR HOKAMA: Thank you.
Are there any other considerations prior to the Chair finalizing the referral of County
Communications to the various standing committees of the Council? Having none,
Members, County Communications 06-203, included up to 06-210, shall be referred
to the various standing committees as noted on your agenda.
Mr. Clerk.
COUNTY CLERK: Mr. Chairman, remaining on your Council calendar is Committee Report
No. 06-90, which was deferred to the end of calendar. There is a motion pending.
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CHAIR HOKAMA: Thank you.
Before we bring up the final item of today's business calendar, Members, we shall
take a break.
COUNCILMEMBER KANE: Thank you.
CHAIR HOKAMA: Would you care for ten or fifteen minutes?
COUNCILMEMBER KANE: Fifteen, please.
CHAIR HOKAMA: Okay. Council shall stand in recess till ten fifty-five.
(THE MEETING WAS RECESSED BY THE CHAIR AT 10:40 A.M., AND WAS
RECONVENED AT 11:04 A.M., WITH ALL MEMBERS PRESENT.)
CHAIR HOKAMA: The County Council meeting of the fourteenth of August 2006 shall
return to order.
Mr. Clerk, let us bring up our final item for today, please.
Committee Report No. 06-90, deferred earlier in the meeting, was presented at this time.

DEFERRED COMMITTEE REPORT
COMMITTEE REPORT
06-90 - COMMITTEE OF THE WHOLE:
NO.
Recommending the following:
1.

That RESOLUTION NO. 06-79 , entitled "PROPOSING AN AMENDMENT
TO THE REVISED CHARTER OF THE COUNTY OF MAUI (1983), AS
AMENDED, AMENDING SECTION 13-6, RELATING TO CLAIMS", be
PASSED ON FIRST READING and be ORDERED TO PRINT; and

2.

That County Communication No. 05-215, from the Council Chair, be FILED.

The County Clerk noted that there is a pending motion on the floor, offered by
Councilmember Molina and seconded by Councilmember Kane, that Committee Report
No. 06-90 be adopted.
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CHAIR HOKAMA: Thank you very much, Mr. Clerk.
Members, you have heard the Clerk's, the status. What is before you is we currently
have a main motion on the floor regarding the adoption of the recommendations from
Committee Report 06-90. Mr. Molina.
COUNCILMEMBER MOLINA: Thank you very much, Mr. Chairman. And thank you for
having the discussion and giving the Council a little time to mull this matter over.
AT THIS TIME, MR. CHAIRMAN, ID LIKE TO PROPOSE AN
AMENDMENT TO THE MOTION THAT IS ON THE FLOOR. I
WOULD LIKE TO, AFTER THE QUESTION MARK ON THE
BALLOT QUESTION, AFTER THE WORD "INJURY", I'D LIKE
TO DELETE THE QUESTION MARK AND SUBSTITUTE THAT
WITH A COMMA TO BE FOLLOWED BY THE WORDS, "TO
CONFORM TO CONTROLLING STATE LAW WHICH
CURRENTLY PROVIDES FOR A PERIOD OF SIX MONTHS"
AND, AND FOLLOW THAT UP WITH A QUESTION MARK.
So, if you will permit me, Mr. Chair, I'd like to read the proposal in its entirety. The
ballot question as it relates to Committee Report No. 06-90 will read:
Should the Charter provision relating to the filing of personal
injury and property damage claims against the County of Maui
be changed so as to require that claims be filed "within the time
period as provided by law" instead of within two years after the
date of injury, to conform to controlling State law, which
currently provides of a period of six months?

And I propose that as a, an amendment, Mr. Chair.
COUNCILMEMBER KANE:
SECOND FOR DISCUSSION.
CHAIR HOKAMA: We have a motion by Mr. Molina, seconded by Mr. Kane, to amend the
resolution attached to Committee Report 06-90, whereby item number five, the ballot
question relating to the amendment will be amended to basically add the, add the
language, "to conform to controlling State law, which currently provides for a period
of six months?" question. Okay, we have a motion to amend.
Mr. Molina.
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COUNCILMEMBER MOLINA: Yeah. Thank you very much, Mr. Chairman.
And, and I believe this will help add a bit more specificity to the ballot question. At
least the voters will have an idea as to what the current State law is as it relates to
the filing of claims. So, at least for me, I can, I'm a little bit more comfortable now
with this, the insertion of this additional language to the proposed ballot question
should this measure pass out of Council today. And if it does that, then it will have to
go for second reading once again. So at this point I will support the amendment.
CHAIR HOKAMA: Thank you.
Further discussion, Members, on the motion to amend? Okay, having none, all in
favor of the motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, V10E-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
We are back to the main motion as amended. Further discussion, Members?
Mr. Kane.
COUNCILMEMBER KANE: Can I get comment from Mr. Moto, since I con--I'm going to
conclude that he assisted staff in drafting this, this language?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: Mr. Chairman. Let me first express thanks to the Chair for the
recess and the opportunity to review the ballot question that had been drafted.
And, yes, with, with the kind assistance of Council staff, I did--was able to review the
language. And this, the, the amendment that has been proposed, I did review, and it
was drafted in response to your discussion earlier about perhaps a ballot question
that would add more clarity to voters as to the consequences and meaning of the, the
Charter amendment.
CHAIR HOKAMA: Mr. Kane.
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COUNCILMEMBER KANE: Mr. Chair, thank you.
The, I guess the conforming, or, excuse me, controlling, "conform to controlling State
law" portion, this currently would reference what State law? Specifically HRS 46-72?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: Yes, Mr. Chairman. And, and any Supreme Court decision
interpreting and applying that statute and other statutes, in particular the Kahale
decision.
COUNCILMEMBER KANE: And when we talk about "controlling State law," and I know the
discussion of home rule and County jurisdiction and the ability to have a longer
period for our consideration as a County lawmaker, as County lawmakers; but, in a
scenario where we have, if we didn't have this, the tendency for Corporation Counsel,
in representing the County of Maui, would argue that State law controls. Is that
correct?
CORPORATION COUNSEL: Yes. We are already of that position. Yes.
COUNCILMEMBER KANE: And there's nothing that would give you any inclination to look
at it in any other way?
CORPORATION COUNSEL: Under current State court decisions, no.
COUNCILMEMBER KANE: Okay.
Mr. Chair, we have two readings on this, is that correct?
CHAIR HOKAMA: That is correct, Mr. Kane.
COUNCILMEMBER KANE: Okay. Thank you. Thank you, I'm done.
CHAIR HOKAMA: Thank you.
We are on the motion as amended. Further discussion? Ms. Anderson.
COUNCILMEMBER ANDERSON: Thank you, Mr. Chairman.
I think that in our discussion, I don't think it's been made real clear that the statute
that we are supposedly conforming to is, in this proposal, which is 46-72, Hawaii
Revised Statutes, is actually just for the notice of the claim.
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Statute of limitations is still two years. In HRS 657-7, "actions for the recovery of
compensation for damage or injury to persons or property shall be instituted within
two years after the cause of action occurred and not after, except as provided in
657-13," which really isn't relevant to our discussion.
But the point is, is that the statute of limitations is two years. And so, to me, that
makes logical sense as to why our Charter amendment gave our citizens two years
to file their claims.
So in this question that now is going to be put before the voters, I think it's, it's even
more ambiguous in light of the fact that the statute of limitation is not going to
change. It's still going to be two years. All we're saying now is that you've got to file
your claim within six months.
We don't know what's going to happen in the next session of the Legislature.
Apparently, there was close to unanimous support to change the period for claiming
or filing a notice of claim to two years, which Governor Lingo--Lingle overturned with
a veto.
That's not to say that the Legislature cannot override her veto. And, in so doing,
actually allow us home rule.
So I think this is premature. I think that we need to understand that people have two
years within the statute of limitation. And if we are going to change, in our County,
their ability to exercise that statute of limitations by limiting them to filing of notice of
claim within six months after the injury, we're, in essence, not giving them the ability
to--we're not giving them due process. We're shortchanging them by a year and a
half to file their claim.
There's also instances, Mr. Chair, where say an injury occurred on a road that this
County isn't really sure it owns, and that maybe the State isn't claiming ownership
either. And I'm sure all of us know of instances, instances such as of a conflict in
who has ownership. We've had many cases in committees just this term. We also
know that the road going to Makena State Park is under, I guess, deliberation as to
who actually owns that road.
So if someone were injured on a road of which the ownership isn't very clear or isn't
obvious, it's okay for the County to be left off, to be off the hook if they don't file a
claim within six months, but not the State? Because this, this notice, this, this six
month, month period of notice to file claim doesn't apply to the State.
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So I just feel that if the State gives, gives their constituents, who may be our
constituents, too, two years to file a claim, then why are they limiting us to six months
when it's clear they have the right under 657-7, to a two-year statute of limitation?
So I just feel that this is only kind of muddying the waters and, yeah, it might look, it
might look like that it's, it's supporting a Supreme Court decision; but, as I noted
before, I think that decision is going to be challenged with another case. And we,
none of us, know what the Legislature is going to do in the next session.
And my fear, Mr. Chairman, is by passing this out, then that sends a message to the
State Legislature that this body supports a six-month limitation for a notice of filing.
And I don't support that.
Six months, sometimes you don't even know that you're injured enough that you
need to have help. Many times, people are injured and they just say, "Well, I'm going
to buck it up, and I'm going to go back to work and everything's going to be fine."
And then seven months down the road, the injury has not healed and they find it's
more serious.
So, and then they've missed out on any chance of having that rectified and having
some assistance in being able to take care of medical bills and any kind of disability
that they may suffer from the accident. So I'm not eager to make a change and, and
I would like to wait and see what the Legislature does next session. I just feel that
home rule is important in an issue like this. These are our constituents, not
necessarily the State's constituents when there's an injury because if it's on our
roadways or if it's something that the County has done in a, in a negligent manner
that causes injury to someone, I think they should have the full recourse of the law
that's already provided under 657-7, for a two-year statute of limitations.
So I don't think the general public understands this issue enough. It's, it's been kind
of foggy for a lot of us here on the, on the Council who have had to make a decision
on this. And I just feel it's unfair to punt this to the voters when it's still, I think it's still
undecided. I mean, yeah, it's a Supreme Court decision that's overturned various
case law that was in favor of the two-year notice.
So the Kahale case could be overturned, too, and revert back, and, and give us the
power of home rule, which is, I think something that all these Members believe in.
And, so, I'm not so eager to just bend to the State's wishes and place a six-month
limitation on the constituency of Maui County when they have a two-year statute of
limitation.
Thank you, Chair.
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CHAIR HOKAMA: Thank you.
Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes. Because, you know, this discussion of the filing of
the claim versus the notice of claim is still, I guess, a point of, I don't know if it's, you
know, confusion, but it's a point of discussion, I would like to ask you, Mr. Moto,
would it be appropriate to also insert in the language of this, County of Maui be
changed so as to require that "notice of claim" be filed within the time period as
provided by law? Or does that con--further confuse it?
Because I know we've had this discussion about you don't actually have to file the
claim, but you do have to alert or file a notice that you will be filing a claim. So what
are you thoughts?
CHAIR HOKAMA: Mr. Moto, are you prepared to respond to the question?
CORPORATION COUNSEL: Yes, Mr. Chairman.
First, I, I believe that the language that is there in the question tracks the specific
language that has already--that's already found in 13-6, which talks about filing
within, filing with the County Clerk claims. And that's why the ballot question that's
currently being considered refers to the filing of the claims for personal injury and
property damage, and.
COUNCILMEMBER JOHNSON: And, and I think that, that, because we've had the
discussion, I understand that; we all understand that. But, of course, Members of the
public, because of other issues being raised with the extent of injuries, you may not
know everything, and also because the statute of limitations, as Councilmember
Anderson stated, was two years, I believe that as long as we were duly noticed that
there was a claim that would be filed or potentially could be filed, that would be
sufficient? Or are you . . . are you saying that, that is not sufficient?
CHAIR HOKAMA: Mr. Moto.
CORPORATION COUNSEL: That, that's a difficult question to answer in the abstract. It, it
depends on the facts and circumstances of, of what's actually filed. The, the Charter,
as it already reads currently, even without amendment, requires a written statement
stating fully when, where, and how the injuries occurred; the extend thereof; and the
amount claimed therefor.

Regular Meeting of the Council of the County of Maui
August 14, 2006
Page 65

So even if we weren't considering this Charter amendment, the Charter already has
a, a, specifically identifies what needs to be filed with the County Clerk in order to
pursue a claim against the County of Maui.
COUNCILMEMBER JOHNSON: Okay. And so those particular components of what you
have to submit when you're actually putting forward your request for consideration,
that's already part of the, I guess the administration or application of this particular
part of the Charter?
CORPORATION COUNSEL: Yes. And, in fact, that part, we're not even amending. That
portion which is already in Section 13-6 of the Charter will continue to read as it
already does.
COUNCILMEMBER JOHNSON: Okay. All right. I just wanted to make sure in my own
mind that, you know, having that language may be more appropriate, but because
that's stipulated--I don't have the Charter in front of me.
But thank you very much, Mr. Moto.
CHAIR HOKAMA: Okay, Thank you.
Members, back to the main motion as amended. Ms. Anderson.
COUNCILMEMBER ANDERSON: Thank you, Chair.
You know, I appreciate what Ms. Johnson brought up because I think it's very
relevant. There's a difference between filing a claim and filing a notice of a claim. In
other ... in other words, notifying the County that you intend to file a claim.
And the statute that we are addressing in this Charter amendment is very clear that it
is a notice in writing of the claim, not a filing of the claim, but a notice. And so, and I
will read that for Members because I have this in front of me, 46-72:
Liability for damages; notice of injuries. Before the county shall be
liable for damages to any person for injuries to person or property
received upon any streets, avenues, alleys, sidewalks, or other
public places of the county, or on account of any negligence of any
official or employee of the county, the person so injured, or the
owner or person entitled to the possession, occupation, or use of
the property so injured, or someone in the person's behalf, shall,
within six months after the injuries are received, give the
chairperson of the council of the county or the city clerk of Honolulu
notice in writing of the injuries and the specific damages resulting,

Regular Meeting of the Council of the County of Maui
August 14, 2006
Page 66

stating fully in the notice when, where, and how the injuries
occurred, the extent thereof, and the amount claimed therefor.

So I think that we need to be clear because the way that this reads, the Charter
question, it says that "claims against the County of Maui be changed so as to require
that claims be filed 'within the time period as provided by law' instead of within two
years after the date of injury, to conform to controlling State law, which currently
provides of a period of six months?"
I think this muddies the water because this says that they're required to file, that
"claims be filed". It doesn't say that a "notice of a claim be filed", which is what the
statute reads.
So if we're trying to take away ambiguity in this Charter question, then I think
Ms. Johnson's question or concern should be addressed, and that we should add
that "notice of claims be filed", so that it matches the language in the Charter.
Because a "notice" is not the "filing" of a claim.
SO I WOULD MOVE TO AMEND, MR. CHAIR, THAT
LANGUAGE FOLLOWING "CLAIMS AGAINST THE COUNTY
OF MAUI" BE CHANGED SO AS TO REQUIRE THAT "NOTICE
OF CLAIMS" BE FILED; "NOTICE OF" BEING INSERTED
BETWEEN "THAT" AND "CLAIMS".
COUNCILMEMBER JOHNSON:
SECOND.
CHAIR HOKAMA: Okay. We have a motion to amend the main motion as amended,
Members.
Can you give us again, please, the specific area of the revision, Ms. Anderson?
COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. I'll read the.
CHAIR HOKAMA: You need to work off the resolution, please.
COUNCILMEMBER ANDERSON: Oh, off the resolution.
CHAIR HOKAMA: That is what the Members will be asked to approve or disa—or, or to cast
for or against the motion.
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COUNCILMEMBER ANDERSON: Well, I'm assuming this handout that we got after our
break is taken right from the resolution. Is that correct?
CHAIR HOKAMA: It is from number five of the resolution.
COUNCILMEMBER ANDERSON: I don't have the resolution right in front of me. Can
someone give me the, what's the--ninety.
COUNCILMEMBER TAVARES: It's attached to the . . .
COUNCILMEMBER ANDERSON: Ninety.
COUNCILMEMBER TAVARES: Ninety.
COUNCILMEMBER ANDERSON: Thank you.
So that would be section--thank you, Jo Anne.
THAT WOULD BE AMENDING THE RESOLUTION UNDER
SECTION 5, "THAT THE BALLOT QUESTION RELATING TO
THE AMENDMENT BE SET FORTH AS FOLLOWS".
Now, we've already amended that, Mr. Chairman, as I recall, in this handout.
CHAIR HOKAMA: Yes, we have.
COUNCILMEMBER ANDERSON: Okay.
SO THE LANGUAGE ON THE RESOLUTION, MEMBERS, AS
AMENDED, WOULD BE, THE THIRD LINE, THE FOURTH
LINE OF THE QUESTION WHERE IT SAYS, "SO AS TO
REQUIRE"--"SO AS TO REQUIRE THAT", AND THEN
INSERT, "NOTICE OF", "SO AS TO REQUIRE THAT NOTICE
OF CLAIMS BE FILED 'WITHIN THE TIME PERIOD AS
PROVIDED BY LAW'."
CHAIR HOKAMA: Okay, thank you for that.
Okay, before the Chair opens it up to questions, I shall ask Mr. Moto for any
comment he may wish to provide the Members at this time.
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CORPORATION COUNSEL: Two things.
First, since we're dealing with the ballot question and not the substantive Charter
amendment itself, I don't have 46-72 in front of me. But, as I recall from the recitation
just given about what it says, the, I don't think there's a problem in having it say,
"notices"--"notice of claim" or "notices of claim" inserted there in the ballot question. I
will say that 46-72, as just read to us, and the Charter Section 13-6 as I've already
read, noted to you, both refer to a written statement stating fully when, where, and
how the injuries occurred, the extent thereof, and the amount claimed therefor. So
that still needs to be filed because both the State statute says that and the Charter,
as it currently stands, says that. So I just make that point for clarification.
Secondly, I guess as a grammatical matter, it probably should say, since the question
is phased in terms of "claims", plural, the proposed amendment should probably say,
be changed so as to require that "notices", plural, "of claims be filed."
CHAIR HOKAMA: Okay.
Any other comments at this time, Mr. Moto?
CORPORATION COUNSEL: No. No, Mr. Chairman. Thank you.
CHAIR HOKAMA: Okay. The Chair will accept the motion to be in plural form, with no
objections by the body.

MEMBERS VOICED NO OBJECTION.
CHAIR HOKAMA: Okay. We are under discussion on the motion to amend. Any further
discussion, Members? Ms. Anderson.
COUNCILMEMBER ANDERSON:
Mr. Chairman, that I just made.

Yeah, I'd like to speak on the amendment,

I think that if, if the attempt here is to try to be as clear as possible to the voters when
they're going in to vote on this question, that we certainly want to make it as clear as
possible as to what they're voting on. And the way it currently reads, "that claims be
filed", I think is actually very misleading because the way the statute reads is that
notice in writing, notice of the claim is what needs to be filed within six years.
COUNCILMEMBER JOHNSON: Six months.
COUNCILMEMBER ANDERSON: I mean within six months. Not the notice--I mean not the
actual claim itself, the lawsuit.
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So if it's the notice that has the six months, six-month limit that this Charter
amendment is trying to comply with and it's very clear that it is a notice, not an actual
lawsuit, then I think we need this language in there so that members of the public
know that they, they're only required to notify the Council through you, Mr. Chair, or
the County Clerk.
CHAIR HOKAMA: The law, the current law, Ms. Anderson, it does not come to the Chair. It
goes only to the Clerks.
COUNCILMEMBER ANDERSON: Well, that's not the way it reads in the statutes. It says,
"Give the Chairperson of the Council of the County." So maybe that's something that
needs to be clarified too, but that's the way the State statute reads.
And, but the point being, Mr. Chairman, is that what we're asking them to do is
instead of the two-year limit to notify the County that you're going to file a claim, you
now only have six months from the time of injury to notify the County that you will be
filing a claim within the two-year statute of limitation which is afforded everybody in
this State by the State statute.
So I think that if this Charter question goes forward, we, we want to make very clear
that we're not cutting off your two-year statute of limitation, which the State statute
provides under 657-7. But all we're doing is we're shortening the amount of time you
have to notify the County that you will be filing a claim.
Thank you, Chair.
CHAIR HOKAMA: Thank you.
Further discussion, Members, on the motion to amend? If not, all in favor of the
motion please say "aye."
AYES:

COUNCILMEMBERS ANDERSON, JOHNSON,
KANE, MATEO, MOLINA, PONTANILLA,
TAVARES, VICE-CHAIR CARROLL, AND CHAIR
HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

NONE.

CHAIR HOKAMA: Motion is carried.
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We're back to the main motion as amended. Further discussion? If not, all in favor
of the motion please say "aye."
AYES:

COUNCILMEMBERS JOHNSON, KANE, MATEO,
MOLINA, PONTANILLA, TAVARES, VICE-CHAIR
CARROLL, AND CHAIR HOKAMA.

CHAIR HOKAMA: Opposed, say "no."
NOES:

COUNCILMEMBER ANDERSON.

CHAIR HOKAMA: Motion is--we have one "no", Ms. Anderson; eight "ayes"; the motion
passes.
Mr. Clerk.
COUNTY CLERK: For the record, RESOLUTION 06-79.
CHAIR HOKAMA: Thank you.
COUNTY CLERK: Mr. Chairman, we have no further business before the Council.
CHAIR HOKAMA: Thank you.
We are under "Announcements." Mr. Mateo.

ANNOUNCEMENTS
Members of the Council offered various announcements.

ADJOURNMENT
There being no further business before the Council, the regular meeting of August 14, 2006,
was adjourned by the Chair at 11:43 a.m.
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