COUNCIL OF THE COUNTY OF MAUI

ECONOMIC DEVELOPMENT, ENERGY,
AGRICULTURE, AND RECREATION
COMMITTEE
August 25, 2015

Committee
Report No.

Honorable Chair and Members
of the County Council
County of Maui
Wailuku, Maui, Hawaii
Chair and Members:
Your Economic Development, Energy, Agriculture, and Recreation
Committee, having met on August 4, 2015, makes reference to County
Communication 13-219, from the Acting Mayor, transmitting a proposed
resolution entitled "AUTHORIZING THE GRANT OF A LEASE OF
COUNTY REAL PROPERTY TO NA MAMO 0 MU-OLEA."
The purpose of the proposed resolution is to authorize the grant of
a 50-year lease for $50 per year, of 73.25 acres, cumulatively identified
as tax map keys (2) 1-5-007:001 and 012, in Hana, Maui, Hawaii, to
Na Mamo 0 Mu'olea ("Na Mamo"), a nonprofit organization, for the
purposes of managing, restoring, and maintaining the natural, cultural,
historic, and marine resources of the property.
Your Committee notes the Council's Economic Development,
Energy, Agriculture, and Recreation Committee (2013-2015 Council
term) met on October 15, 2013, March 18, 2014, July 29, 2014, and
October 14, 2014.
Your Committee notes the Council referred County Communication
13-219 to your Committee (County Communication 15-1) at its meeting
of January 2, 2015.
Your Committee notes the property is historically significant,
having indigenous and Native Hawaiian-introduced plants, important
archaeological sites, such as two heiau, and agricultural terraces.
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Your Committee further notes the property was acquired by the
County in 2005 for $3,008,000, with assistance from The Trust for
Public Land, the Office of Hawaiian Affairs, and the United States
Department of Commerce, National Oceanic and Atmosphere
Administration ("NOAA").
By Resolution 04-134, the Council authorized the acceptance of
$2,011,800 from NOAA to assist in the acquisition of the property. The
NOAA financial assistance award attached to Resolution 04-134
incorporates by reference the County's proposal, entitled "Land
Acquisition, Mu'olea Point, Hana, Maui, Hawaii," which also includes the
NOAA Administrative Special Award Conditions. In brief, the conditions
require the County to make financial status, Federal cash transaction,
and performance reports to NOAA.
By correspondence dated January 31, 2014, the Mayor stated
Na Mamo, which was incorporated as a nonprofit in 2006, has been
actively managing the property.
By correspondence dated July 29, 2015, the Mayor transmitted a
revised proposed resolution, entitled "AUTHORIZING THE GRANT OF A
LEASE OF COUNTY REAL PROPERTY KNOWN AS MU'OLEA POINT,
HANA, MAUI, HAWAII TO NA MAMO 0 MU'OLEA," with an unexecuted
revised proposed lease and revised proposed grant agreement attached
as exhibits.
Subsequently, an Executive Assistant to the Mayor provided a
revised proposed lease and a revised proposed grant agreement, executed
by the Acting Director of Housing and Human Concerns, the Director of
Finance, and Na Mamo, and approved as to form and legality by the
Department of the Corporation Counsel.
Your Committee notes Section 3.36.090, Maui County Code,
requires Council approval of any grant of County real property.
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A Deputy Corporation Counsel advised your Committee of the
following actions taken, over a two-year period, at the request of NOAA:
(1) the deed conveying the property to the County was amended to reflect
the property was acquired with Federal funds and any sale, lease, or
encumbrance of the property is subject to approval by NOAA; (2) a Notice
of Grant of Lease was recorded; and (3) modifications were made to the
lease agreement.
The Deputy further advised your Committee all parties are satisfied
with the revised proposed grant agreement for the lease, and the revised
proposed lease complies with the terms and conditions imposed by
NOAA.
The Deputy noted authorization of the grant of lease will not end
the obligations of the County and Na Mamo to work together as partners,
with the County monitoring the lease to ensure ongoing compliance with
NOAA conditions and Na Mamo reporting to the County.
Upon inquiry by the Chair of your Committee, the Deputy stated
the County has no further reporting obligations after making a final
report to NOAA upon execution of the lease agreement.
An officer of Na Mamo informed your Committee the organization's
board had not yet approved the most recently revised proposed lease and
revised proposed grant agreement.
The Deputy opined there was no legal problem with the Committee
recommending adoption of the revised proposed resolution before the
Na Mamo board's approval. The Chair of your Committee noted the next
Na Mamo board meeting was scheduled for August 12, 2015.
The Director of Finance stated the Department supports the
revised proposed resolution.
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Your Committee voted 4-0 to recommend adoption of the revised
proposed resolution and filing of the communication. Committee Chair
Guzman, Vice-Chair Cochran, and members Couch and Crivello voted
"aye." Committee members Hokama, Victorino, and White were excused.
Your Committee is in receipt of a further revised proposed
resolution, approved as to form and legality by the Department of the
Corporation Counsel, incorporating your Committee's recommended
revisions and nonsubstantive revisions.
Your Economic Development, Energy, Agriculture, and Recreation
Committee RECOMMENDS the following:
1.

That Resolution
as revised herein and
attached hereto, entitled "AUTHORIZING THE GRANT OF A
LEASE OF COUNTY REAL PROPERTY KNOWN AS MU-OLEA
POINT, HANA, MAUI, HAWAII TO NA MAMO 0 MU-OLEA,"
be ADOPTED; and

2.

That County Communication 13-219 be FILED.

This report is submitted in accordance with Rule 8 of the Rules of
the Council.

DON S. GUZMA ► , Chair
ear:cr: 1 5008aa:scb

Resolution
No.
AUTHORIZING THE GRANT OF A LEASE OF COUNTY
REAL PROPERTY KNOWN AS MU'OLEA POINT,
HANA, MAUI, HAWAII TO NA MAMO 0 MU'OLEA
WHEREAS, Na Mamo 0 Mu'olea, a Hawaii nonprofit corporation, desires
to obtain a lease of all that property situate at Hana, Maui, Hawaii, and
identified as tax map key (2) 1-5-007:001, comprising 66.945 acres, and tax
map key (2) 1-5-007:012, comprising 6.314 acres, more particularly described
and shown in Exhibits "1" and "2" of the proposed lease, attached hereto and
made a part hereof; and
WHEREAS, the County of Maui Grants Review Committee has reviewed
the grant application and has recommended a lease term of fifty years and lease
rent of $50 per year, as reflected in its Certification of Review of Request for
Grants of Real Property dated August 23, 2012, attached hereto and made a
part hereof as Exhibit "A"; and
WHEREAS, the fair market rental value of the property as determined by
the Director of Finance is $317,500 per annum for the parcel identified as tax
map key (2) 1-5-007:001 and $58,600 per annum for the parcel identified as tax
map key (2) 1-5-007:012, as evidenced by the Department of Finance, Real
Property Tax Division, memorandum dated April 1, 2013, attached hereto and
by reference made a part hereof as Exhibit "B"; and

Resolution No.

WHEREAS, the Office of the Mayor is requesting that the Council of the
County of Maui consider a lease rent in the amount of $50 per year and has
incorporated this amount into the proposed lease, attached hereto and by
reference made a part hereof as Exhibit "C"; and
WHEREAS, a copy of the Grant Agreement for Lease of County Real
Property is attached hereto and by reference made a part hereof as Exhibit "D";
and
WHEREAS, pursuant to Section 3.36.090, Maui County Code, the
Council of the County of Maui may authorize the grant of a lease of County Real
Property by resolution; now, therefore,
BE IT RESOLVED by the Council of the County of Maui:
1.

That pursuant to Section 3.36.090, Maui County Code, the grant of

the lease in the form attached hereto and by reference made a part hereof as
Exhibit "C", is hereby authorized;
2.

That pursuant to Section 3.36.090, Maui County Code, the Grant

Agreement for Lease of County Real Property in the form attached hereto and by
reference made a part hereof as Exhibit "D", is hereby authorized;
3.

That the Mayor and the Director of Finance or their authorized

representatives may execute the Lease and Grant Agreement for Lease of
County Real Property; and

Resolution No.

4.

That certified copies of this resolution be transmitted to the Mayor,

the Director of Finance, and Na Mamo 0 Mu'olea.

APPROVED AS TO FORM AND LEGALITY

y Co poration Counsel
County of Maui
ear:misc:008areso0 1

ALAN M. ARAKAWA
Mayor
JO-ANN T. RIDAO
Director
JAN SHISHIDO
Deputy Director

DEPARTMENT OF

HOUSING AND HUMAN CONCERNS
COUNTY OF MAUI

OFFICE LOCATION: 2200 MAIN STREET, SUITE 546, WAILUKU, HAWAII 96793 • PHONE (808) 270-7805 • FAX 270-7165
MAILING ADDRESS: 200 SOUTH HIGH STREET • WAILUKU, HAWAII 96793 • EMAIL dlrector.hhc@mauicounty.gov

MAUI COUNTY GRANTS REVIEW COMMITTEE
Certification of Review of Request for Grants of Real Property
Subject to Chapter 3.36.090, Maui County Code, the 'committee shall transmit to the Council any request fora grant of real
property, including concessions at fair market value, and its recommendations with respect to the request."
By this document, the Grants Review Committee (GRC) certifies that, at its meeting on
the following application for a grant of real property was reviewed:

August 23, 2012

Applicant

Na Mamo 0 Mu'olea

Location:

Hana Highway, Hana, Hawaii 96713

Address:

P.O. Box 824, Hana, Hawaii 96713

TMK:

(2) 1-5-007:001 and (2) 1-5-007:012

Length of Time:

5O

Purpose:

Restore and maintain the area's natural, cultural, scenic, historic and marine
resources for the benefit, education and enjoyment of our community and future
generations.

Initiating Dept.: Housing and Human Concerns
Subject to its review and discussion, the following action was taken:

0 Recommend approval of request at fair market value (to be determined by appropriate appraisal).
2liecommend approval of request at less than fair market value. The GRC recommends lease rent of $

SD . se per year.

0 Recommend disapproval of request for the following reasons(s):

Subject to Chapter 3.36.090, MCC, the Council shall be notified of this request. Notice to the recommendation shall also be
provided to the Initiating Department, who will transmit this certification along with appropriate resolution and other required
documents to the Maui County Council for review and authorization of grant.

on this

day of

Print Name
Reviewed and approved for transmittal by:
Department of Housing & Human Concerns
To SUPPORT AND EMPOWER OUR COMMUNITY TO REACH ITS FULLEST POTENTIAL
FOR PERSONAL WELL-BEING AND SELF-RELIANCE

EXHIBIT "

TI

ALAN M. ARAKAWA

DANILO F. AGSALOG

Mayor

Director

MARK R. WALKER
Deputy Director

SCOTT K. TERUYA
Administrator

COUNTY OF MAUI
DEPARTMENT OF FINANCE
REAL PROPERTY TAX DIVISION

GERY MADRIAGA
Assistant Administrator

70 E. KAAHUMANU AVENUE, SUITE A-16, KAHULUI, MAUI, HAWAII 96732-2196
Assessment: (808) 270-72971 Billing and Collection: (808) 270-76971 Fax (808) 270-7884
www.maulpropertytax.com

April 1, 2013
MEMO TO: Gary Mtirai, Department of Corporation Counsel
VIA:

Scott K. Teruya, RPTD Administrator

FROM:

Lewis dela Cruz, Real Property Tax Appraiser

SUBJECT: Estimate of Fair Market Rental Value for Muolea, Hana
TMKs: (2) 1-5-7: 1 & 12
This estimate of fair market rental value utilizes the mass appraisal techniques of the Real
Property Tax Division. It is prepared solely for the use of the Department of Corporation
Counsel. No on-site inspections of the above parcels were conducted.
The 2013 highest and best use value for parcel 1 is $3,527,600 with no improvements and parcel
12 is $651,500 also with no improvements on record.
Based on an annual lease rental rate of 9%, estimate of the annual fair market rental value of the
respective parcels are $317,500 and $58,600. The calculations are as follows:
Parcel 1 total lease area of 66.9450 acres.
36.185 acres in agricultural zone at 60,000/acre x -40% (size adj) = $2,909,300
30.760 acres in conservation zone at 30,000*/acre x -40% (size adj) = $618,300
Total $3,527,600 x .09 = $317,500 (rounded)
*zoning discount 50% of Ag
Parcel 12 total lease area of 6.3140 acres.
3.4096 acres in agricultural zone at 60,000/acre = $456,900
2.9044 acres in conservation zone at 30,000*/acre = $194,600
*zoning discount 50% of Ag
Total $651,500 x .09 = $58,600 (rounded)
cc: Office file

C:Documents and Settings \County Employee\Desktogair market 2013 15007001.doex
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To: DEPARTMENT OF FINANCE
County Of Maui
200 South High Street
Wailuku, Maui, Hawaii 96793
Affects TMK Nos.:

(2) 1-5-007:001
(2) 1-5-007:012

Total No. of Pages:

LEASE OF COUNTY REAL PROPERTY
day of

THIS LEASE, made this

, 2015, by

and between the COUNTY OF MAUI, a political subdivision of the
State of Hawaii, whose principal place of business and mailing
address is 200 South High Street, Wailuku, Maui, Hawaii 96793,
hereinafter referred to as "Lessor", and Na Mamo 0 Mu'olea, a
Hawaii nonprofit corporation, whose mailing address is P. 0. Box
824, Hana, Hawaii 96713 hereinafter referred to as "Lessee", and
collectively referred to as the "Parties";

EH!

W I T N E S S E T H:
WHEREAS, Lessor is the owner of those certain premises
described in paragraph A below; and
WHEREAS, Lessee has agreed to manage, restore and maintain the
natural, cultural, historic and marine resources of the premises
for the benefit, education and enjoyment of the community; and
WHEREAS, the Lessee has performed the foregoing functions
since about 2006 under an informal agreement; and
WHEREAS, the County of Maui enters into this Lease so that
Lessee may continue its management of the premises; NOW, THEREFORE,
Lessor, for and in consideration of Lessee's covenants and
agreements set forth herein, does hereby agree to grant a lease to
Lessee and Lessee hereby accepts said lease on the terms and
conditions set forth below:
A.

Premises. The Premises shall comprise the area situate

at Hana, Maui, Hawaii, and identified as Tax Map Key No.(2) 1-5007:001, containing an area of approximately 66.945 acres and Tax
Map Key No.(2) 1-5-007:012, containing an area of approximately
6.314 acres, which are more particularly described in Exhibit "A"
to the the Warranty Deed, attached hereto as Exhibit "1" and
depicted on the map attached hereto as Exhibit "2," and made a part
hereof.
B.

Use of Premises. Lessee shall use the Premises solely

for restoration, protection and maintenance of the historic,
cultural and natural resources located within the Premises, and
2

consistent with the purposes for which it was acquired with NOAA
Federal Assistance Award number NAO3NOS4190118 (Notice of Grant
Agreement Recorded as document number T-9195272, Hawaii Bureau of
Conveyances). The use of the Premises for any other purpose shall
require the prior written approval of Lessor, through its Director
of the Department of Housing and Human Concerns("Director").
C.

Term.

This Lease shall commence upon execution and

expire upon the 30th day of June 2065, unless sooner terminated as
provided herein.
D.

Rent.

Lessor reserving and the Lessee yielding and

paying to the Lessor a rental of FIFTY DOLLARS ($50.00) per annum,
payable to the County of Maui, Department of Finance, at Lessor's
address designated herein or as otherwise designated in writing by
Lessor to Lessee.
E.

Additional Covenants, Terms and Conditions. Additional

covenants, terms and conditions of this Lease are set forth in
Exhibit "3" attached hereto and by reference made a part hereof.
In the event of any conflict or discrepancy between the terms and
conditions set forth in Exhibit "3" and the Covenants, Conditions
and Restrictions in Exhibit "1" (Exhibit "C" of the Warranty Deed),
the terms of the Covenants, Conditions and Restrictions in Exhibit
"3" shall prevail.
IN WITNESS WHEREOF, the Parties hereto have caused these

3

presents to be executed on the date set forth above.

LESSOR:
APPROVAL RECOMMENDED:

COUNTY OF MAUI

JAN SHISHIDe
Acting Dire or of Housing
and Human Concerns

By
ALAN M. ARAKAWA
Its Mayor

APPROVED AS TO FORM
AND LEGALITY
By
DANILO f7 AGSALOG
Its Director of Finance

GARY Y. M
Deputy Coy por tion Counsel
County of Mau

LESSEE:
NA MAMO 0 MU'OLEA

By
(Signature)
(Print Name)
Its
(Title)
C0,
1///„/

4/,

By .

72 1-

31

(Print Name)
(Title)
S:\ALL\GYM\Grants.Leases\Mayor-MD\muolea lease\muolea.lease.7.28.15.noaa+carla.amendments.wpd
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STATE OF HAWAII
COUNTY OF MAUI
, 20
, before me personally
On this
day of
appeared ALAN M. ARAKAWA, to me personally known, who, being by me
duly sworn, did say that he is the Mayor of the County of Maui, a
political subdivision of the State of Hawaii, and that the seal
affixed to the foregoing instrument is the lawful seal of the said
County of Maui, and that the said instrument was signed and sealed
on behalf of said County of Maui pursuant to Section 7-5.11 and
Section 9-18 of the Charter of the County of Maui; and the said
ALAN M. ARAKAWA acknowledged the said instrument to be the free act
and deed of said County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Notary Public, State of Hawaii
Print Name:
My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date:

# Pages:

Notary Name:

Judicial Circuit:

Doc. Description:

Notary Signature:
Date:
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STATE OF HAWAII
)

SS.

COUNTY OF MAUI
On this 310- day of Jul/
, 2015 , before me
appeared DANILO F. AGSALOG, to me personally known, who being by me
duly sworn, did say that he is the Director of Finance of the
County of Maui, a political subdivision of the State of Hawaii, and
that the seal affixed to the foregoing instrument is the lawful
seal of the said County of Maui, and that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to
Section 9-18 of the Charter of the County of Maui; and the said
DANILO F. AGSALOG acknowledged the said instrument to be the free
act and deed of said County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.
Vt0011(40,
.........
KtQu

0•11Y

lP 04 0)(f

Notary Public, State of Hawaii

OP OP

145'
Ote

Print Name:

...

KELII P. NAHOOIKAIKA

My commission expires:

ATE 0
-0MIWO°

tqa612-o1g

NOTARY PUBLIC CERTIFICATION
Doc. Date:
Notary Name:
Doc. Description:

Notary Signature:

uticlata ak grirne o. notari7-a4-10h

# Pages:
Judicial Circuit:

KELII P. NAHOOIKAIKA
least of COMA./ real VrOrtrill

Kez

Date: 7.31.1g
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2 'Id

(
MA)i Ce-s\-5
-t-Th)
Ze-e3
On t
STATE OF

4640
76'‘'

) SS.

02—►
I
, 20
before me personally
appeared
, to me personally known, who,
being by me duly sworn r affirmed, did say that such person
executed the foregoing instrument as the free act and deed of such
person, and if applicable, in the capacity shown, having been duly
authorized to execute such instrument in such capacity.
IN WITNESS WHEREOF, I ha
seal.0,011t or/o,
1/41 i
.;,\\ ° ......
0

eunto set my hand and official

.1aRY

otaryPublic, State of

iel-N.A.)11--4

\C,
z/7

*
02- • •• ..... •*,

Print Name:14

6ca.
--12.

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date:

# Pages:

CcigK_Judicial Circuit:

Notary Name:
Doc. Description:

(f=t4v..S

66
,\„\ 001mm o,/0,

\s F SAJ
......

C

07-513

Notary Signature:
Date:

6-7

' 7-° --S

7

. PLim
,••. ..

.

F

\\\:

STATE OF

)
)
)

SS.

On this
day of
, 20
, before me personally
appeared
, to me personally known, who,
being by me duly sworn or affirmed, did say that such person
executed the foregoing instrument as the free act and deed of such
person, and if applicable, in the capacity shown, having been duly
authorized to execute such instrument in such capacity.
IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Notary Public, State of
Print Name:
My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date:

# Pages:

Notary Name:

Judicial Circuit:

Doc. Description:

Notary Signature:
Date:
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STATE OF HAWAII
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Old Republic Title & Escrow of Hawaii, Ltd.
380 Huku Li'i Place, Suite 206
Kihei, HI 96753
Attn: Jeannie Wenger, Escrow Officer

* *ig

:t3.*11(113/0(7/
ils
m
it*sir-

Lc,

Total Number of Pa es: I
Tax Map Key No (2) 1-5-07-1 and (2) 1-5-07-12
• WARRANTY DEED
KNOW ALL MEN BY THESE PRESENTS:
THIS DEED, dated January 3, 2005, is made by and between THE TRUST FOR PUBLIC LAND, a
California nonprofit public benefit corporation, whose address is 116 New Montgomery Street, Third.
Floor, San Francisco, California 94105'(heleinafter "Grantor") and THE COUNTY OF MAUI, a
•
political subdivision of the State of Hawaii (hereinafter "Grantee"), whoa address is
200 South High t Wailuku, Hi 96793

WITNESSETH:
For a valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Grantor
does hereby grant, bargain, sellandconvey unto Grantee, its successors, assigns and
in
fee simple, all of Grantor's
interest in and to that certain property containing
approximately 3.259 acres
c
(2) 1-5-07-1 and 6.314 acres for TMK No (2)
e sland of Maui, Countyof aui, more particularly described on Exhibit A attached
a an -m 9 a part hereof'Property), subject, however, to all encumbrances as shown on

EXHIBIT *i

Exhibit B attached hereto and made a part hereof and subject further to the covenants, Conditions and
Restrictions described on EitC attached hereto and made a part hereof.. 1'
AND the reversions, remainders, rents, income and profits thereof, and all of the estate, right, title and
interest of the Grantor, both at law and in equity, therein and thereto.
TO HAVE AND TO HOLD the same, together with all buildings, improvements, tenements,
hereditaments, rights, easements, privileges and appurtenances thereon and, thereunto belonging or
appertaining or held and enjOyZf therewith unto said Grantee, forever.
The Grantor does hereby covenant with the Grantee, its successors and assigns, that the Grantor
is lawfully seized in fee simple and possessed of the above-described land and premises, that it has a
good and lawful right to convey the same as aforesaid, that the same is free and clear of all liens and
encumbrances, except as noted herein-and that Grantor and its successors and assigns, shall
WARRANT AND DEFEND.ttiF,same unto the Grantee, its successors,and-assigns, forever, against the
claims and demands of all persons whomsoever, except for encumbrances and restrictions stated herein.
The parties hereto agree that this instrument may be executed in counterparts, each of which
shall be deemed an original, and said counterparts shall together constitute one and the same agreement,
binding all of the parties hereto, notwithstanding all of the parties are not signatory to the original or the
same counterparts. For all purposes, including, without limitation, recordation, filing, and delivery of
this instrument, duplicate unexc:cuted and unacknowledged pages of the counterparts may be discarded
.•
and the remaining pages assembled as one document.
IT IS MUTUALLY AGREED that the terms "Grantor" and "Grantee," or any pronoun in place
thereof, as and when used hereinabOVe or hereinbelow, shall mean and include the masculine or
feminine, the singular or plural number, individuals, trustees, partnerships, or corporations, and their and
each of their respective suet:ad-Ors in interest, hairs, personal representatives and assigns, and, that if
these presents shall be signed by two or more Grantors, all covenants of such parties shall be and for all
purposes are deemed to be joint and several.
This instrument maybe signed in counterparts, each of which will be considered an original and
which together will constitute one and the same instrument.
IN WITNESS WilictidF, the parties hereto have executed thii Peed.
GRANTOR:

\V

THE TRUST FOR PURL(
a
California nonprofi public liOkre,.. corporation

GRANTEE:
THE COUNTY OF MAUI, a political subdivision of
the State of

eetegoive,,i4n come
coumpof Mats

2-

ACKNOWLEDGEMENT

0, 0,,

State of Ca. k

))ss*
County of Sax\ firoun Cis*Co )

wd

On this n day of
, 2005, before me, Poll LA, • P.b") c-A. . , a
Re ea viol dter n vk, personally
notary public in and for said State, person
appeared
known to me (
) to be the person whose name*
is/are subscribed to the within instrument and acknowledged to me that he
executed the same in
his/flat/their authorized capacity(ies) and that by his/hesitheir signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.
Notary Public (1
My commission expires

)tetrt(Oer Z°

State of

Z° ° F

0
z

POLLY E.

ELL

COMM. #1514738
f4941 Public., California 8
Silt Francisca County .4
Conn Far
2a, 2008

)
)
)

County of
STATE OF HAWAII
COUNTY OF MAUI

) SS.
)

On this 4/1 da,y of ifrf
, 2005, before me appeared ALAN M. !MAUNA, to me
personally known, who being by ant duly sworn di
that he is the Mayor of the County of Maui, a political subdivision of
• the State of Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of the said County of Maui, and
that the said Instrument was signed and sealed on behalf of said County of Maui pursuant to Section 9-18 of the Charter of
the County of Maui; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free act and deed of
said County of Maul.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

LINDA K. TAMASRIRO
Notary Public, State of Hawaii
My commission expires: October 19, 2006
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EXHIBIT A
The land referred to is situated In the County of Maul, City of Hana, State of Hawaii, and is
described as follows:
ITEM I:
All that certain parcel of land situate at Hana, Island and County of Maul, State of Hawaii,
described as follows:
Lot 23, area 66.945 acres, more Of leti, as shown on Map 4, filed in the Office of the Assistant
Registrar of the Land Court of the State of Hawaii with Land Court Application No. 1692 of
Hanahuli Assodation, Limited.
Being the property described in and covered by TRANSFER CERTIFICATE OF TITLE NO
717,561.
ITEM

All that certain parcel of land situate at Kane, Island and County of Maul, State of Hawaii,
described as follows:
Lot H, area 6.314 acres, more or less, as shown on Map 1, filed In the Office of the Assistant
Registrar of the Land Court of the State of Hawaii with Land Court Application No. 1852 of
Hanahuli Association, Limited.
Being the property described In and covered by TRANSFER CERTIFICATE OF TIME NO.
717,562.
Being all the property described in the following:
DEED
Recorded : September 27, 2004 In the. Office of the Assistant Registrar of the Land Court, State
of Hawaii, as Document No. 3171488
Grantor : HANAHULI ASSOCIATION, LIMITED, a Hawaii corporation.
Grantee : THE TRUST FOR PUBLIC LAND, a California nonprofit public benefit corporation
Being the property described In and covered by Transfer Certificate of Title No. 717,561 anti 717.562",
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EXHIBIT B

1.

Taxes and assessments, general and special, for the fiscal year 2004 - 2005, County of Maui,
as follows:
Tax Map Key
1st Installment
2nd Installment
Cost
Land
Imp. Value
P.P Value
Exemption

•

0
a

•
•

24-5-007-001-0000
$30.00
$30.00
$2,800.00
$2,800.00
$0.00
$0.00
$0.00

Marked Paid
Marked Paid

Said matters affect ITEM I
2.

Taxes and assessments, general and special, for the fiscal year 2004 - 2005, County of Maui,
as follows:
Tax Map Key
1st Installment
2nd Installment
Cost
Land
Imp. Value
P.P Value
Exemption

:
:
:.
:.
:.
:
:.

2-1-5-007-012-0000
$30.00
$30.00
$500.00
$500.00
$0.00
$0.00
$0.00

Marked Paid
Marked Paid

Said matters affect ITEM II
3.

The lien of deferred or roll back taxes, if any, assessed pursuant-to the provisions of Section
148325, at seq. of the Maui County Tax Code. (RE: Change in land use classification.

4.

Title to all minerals, and metallic mines reserved to the State of Hawaii.
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I,

I

5.

As to the portion of the land herein described bordering on the ocean:
The effect of Sections 205A-41 to 205A-49, inclusive, Hawaii Revised Statutes, as now or
hereafter amended, pertaining to shoreline setbacks.
Any adverse claim of the. State of Hawaii based upon the contention that some portion of the
land hereinafter described lies seaward of the line of vegetation, pursuant to the ruling of
County vs. Sotomura (1973) 55 H. 176, 517 P. 2d 57.

6.

Reservation in favor of the State of Hawaii of Easements for free flowage of water
through, over and across the two streams as shown on Map 1 flied with Land
Court Application No. 1692.

7.

Any easement for water course over that portion of said land lying within the
banks of streams and any changes in the boundary lines of said land that have
occurred or may hereafter occur from natural causes.

8.

AS TO ITEM I (LOT 23):
A.

Agreement for : RIGHT OF ENTRY FOR THE CONSTRUCTION OF KOALI
SYSTEM PUMP STATION AND TANK.
Executed By

: HANAHULI ASSOCIATION, LTD, a Hawaii corporation, "Owner"

and Between

: the BOARD OF WATER SUPPLY of the. County of Maui, "Board"

On the terms, covenants and conditions contained therein,
Dated
Recorded

May 19, 1992
: June 4, 1992 in the Bureau of Conveyances, State of Hawaii, as
Document No. 92-088938
Re: Water Pump Station and Tank
(NOT NOTED ON TRANSFER CERTIFICATE OF TITLE REFERRED TO HEREIN)

B.

An easement in favor of the State of Hawaii for ingress and egress to and
the right to occupy, maintain and use Government Survey Triangulation
Station "Muolea", as, disclosed in Land Court Order No 137209, filed
DOOM* 21, 1999., .

C.

An Easement for telephone line in favor of Verizon Hawaii, Inc., as
disclosed in Land Court Order No. 150136, filed April 4, 2003.

D.

EASEMENT 1
: Access and utility purposes
For
As shown on Map 3
As set forth by Land Court Order No. 137209 filed December 21, 1999

E.

EASEMENT 2
For
. Access and utility purposes
As shown on Magi 3
As set forth by Land Court Order No. 137209 filed December 21, 1999

F.

EASEMENT 3
For.
: Pedestrian purposes
As shown on Map 3
As set forth by Land Court Order No. 137209 filed December 21, 1999

9.

AS TO ITEM II (LOT H):
An easement, 10 feet wide over Lot H, for telephone line as shown on tax map
key (2) 1-5-742.

10.
11.

A Road Set back lines, as set forth by Land Court Order No. 17599 filed October
22, 1959.
Agreement for

: ALLOCATION OF FUTURE SUBDIVISION POTENTIAL

Executed By

: HANAHULI ASSOCIATION, LIMITED, ("Hanahulin)

and Between

: CHARLES MAURICE GRAY (also known as Charles M. Gray), Trustee
of the Lois LeBosquet Gray Revocable Living Trust, dated October 16,
1974, as amended, ("Gray")

On the terms, covenants and conditions contained therein,
Dated
Record

_2poo
20101 in the Bureau of Conveyances, State of Hawaii, as
DocUrnent No. 2001-024113.
(NOT NOTED ON TRANSFER CERTIFICATE OF TITLE)

Feb

AT
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12.

Agreement for
Executed By

and Between

: SUBDIVISION (AGRICULTURAL USE)
HANAHULI ASSOCIATION LIMITED and CHARLES MAURICE GRAY,
TRUSTEE OF THE LOIS LEBOSQUET GRAY REVOCABLE LIVING
TRUST DATED OCTOBER 16, 1974 "Owner"
: the COUNTY OF MAUI, through its Department of Public Works and
Waste Management, a body politic and corporate, and a political
subdivision of the State of Hawaii, "Department"

On the terms, covenants and conditions contained therein,
Dated
Recorded

: November 30, 2000
: PQM 11, 2001 in the Bureau of Conveyances, State of Hawaii, as
Document No. 2001-051862
(NOT NOTED ON TRANSFER CERTIFICATE OF TITLE)

13.

Matters relating to the exercise of Native Hawaiian customary and traditional rights and
practices, induding without limitation those exerdsed for subsistence, cultural or religious
purposes, and access, water gathering rights, as reserved, existing or established under the
Constitution, law and usage of the State of Hawaii, except to the extent that a notice of
same affecting the land has been recorded in the public records.

EXHIBIT C
011gftilaSSMIIIMAKKOILINIM
The Property is conveyed subject to the following covenants, conditions and restrictions, which
shall burden the Property and may be enforced by any Beneficiary (as described below), their
successors and assigns, as a covenant in gross.
1.

Permitted Uses: The Property may be used for the following purposes:

Open Space and Scenic Use: The general use of the Property shall be for
(a)
cultural, natural resource and open space purposes.
(b) Maintaining Existing Structures and Improvements: Maintaining or repairing any
existing infrastructure and historical structures on the Property.
Constructing Additional Structures and Improvements: Construction of additional
(c)
unobtrusive infrastnicture as necessary to serve to the goals of conservation, cultural
protection and related educational uses of the .Property and constructing one nonpermanent
and culturally appropriate structure no larger than 1000 square feet for the sole purposes of
enabling the protection and restoration of the cultural and natural resources or related
educational uses of the Property.
(d) Recreation: Passive recreational or educational purposes (including, without
limitation, hiking, horseback riding, and nature study) that require neither surface alteration
subject to the local grading ordinance nor other development of the land. Construction of trails
in accordance with the law shall not be deemed to be prohibited by this paragraph.
(e)
Developing Plant and Wildlife Habitat: Protecting or enhancing plant and wildlife
habitat or the natural, scenic or open7space nature of the Property.
(f)
Hunting and Fishing: Hunting and fishing of wildlife not afforded protection under
applicable laws or regulations in compliance with applicable laws and regulations and in a
manner that does not significantly deplete the wildlife resource or damage the ecologyof the
Property.
(9) Water: Exploration or extraction of water resources and any activity associated
therewith.
2.

Prohibited Uses The following uses and practices are prohibited on the.Prope4

(a)
Constructing New. Structures or Improvements: The construction, reconstruction,
or repl semen ref ry i "
or ititiChire, except as provided in Paragraph 'I above.

et

(b) Mineral Extraction: Any exploration or extraction of oil, gas, minerals,
hydrocarbons, soil, sands, gravel or other material on or beneath the Property for the purpose
of exporting these materials/resources off of the Property.
Grading and Excavation: Any alteration of land forms by grading or excavation of
(c)
topsoil, earth, or rock, unless necessary or appropriate for cultural restoration or wildlife
management, or emergency purposes and in keeping with good natural resource management
practices.
(d) Subdividing Land: The division, subdivision, partition, or de facto subdivision of
the Property. However, this paragraph does not prohibit the lease of a portion of the Property
or a voluntary conveyance to a governmental or nonprofit entity for conservation or public
access purposes.
Nonagricultural Commercial and Industrial Uses: The establishment of any
(e)
commercial or industrial uses, including the establishment of any commercial recreational
uses.
(f)
Removal of Native Vegetation: Tree cutting, pruning, cutting down, or other
destruction or removal of native vegetation except when required for safety, fire protection or
environmental conservation purpose&
(g) Constructing Signage: The construction, placement, or erection of any sign or
billboards excepting signs necessary to control unauthorized or dangerous activities or signs,
appropriately placed that acknowledge the financial support of dondrs in the purchase of the
Property.
(h) Storage of Waste: The storage, dumping or accumulation Of trash, garbage, or
waste on the Property.
(i)
Use of Exotic Plants or Animals: The introduction of exotic animals'or plants that
would alter or impair the conservation values of the Property.
3.

Enforcement, Assignment:

(a) Grantee hereby acknowledges that in the covenants, conditions and restrictions
shall burden the Property and may be enforced as covenants in gross by Grantor, its
successors and assigns, or any resident of the County of Maui ("Beneficiary). Any such
Beneficiary shall have the right but not the obligation to enforce these covenants, conditions
and restrictions. Each Beneficiary shall have the right to enforce by proceedings at law or in
equity these covenants, conditions and restrictions including, but not limited to, the right to
require the reasonablerernediatidn of the'Propertyto the condition'.that'existed immediately
prior to the injury ordamage to the.
le se covenants,` conditions and restrictions shall be

eneficiary and any forbearance to exercise its rights shall not be
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deemed or construed to be a waiver of such rights or of any subsequent breach of any of the
terms of these covenants, conditions and restrictions. No delay or omission in the exercise of
any right or remedy upon any breach by Grantee shall impair such right or remedy. Provided,
however, that nothing herein shall be construed to entitle a Beneficiary to institute any
enforcement proceedings against Grantee for any changes to the Property due to matters
beyond Grantee's control, including without limitation, hurricane, tsunami, earthquake, fire,
floods, storm, earth movement, naturally occurring erosion or actions by persons and third
parties outside the control and/or knowledge of Grantee or from any prudent action taken by
Grantee under emergency conditions to prevent, abate or mitigate significant injury to the
Property resulting from such causes.
Grantee shall if such a entity is available and is in Grantee's opinion capable to
(0)
perform such work, contract for the management of the Property to a local nonprofit
corporation, to the extent that, and-for as long as Grantee determines that the local nonprofit
corporation has the capacity to manage the Property for the purposes set out in these
covenants, conditions and restrictions. In the event there is not a local nonprofit corporation
with such capacity, the Grantee may contract for the management of the Property to a Maui
nonprofit corporation whose purpose is consistent with the purpose of these covenants,
conditions and restrictions. No such contract shall however relieve Grantee from the primary
responsibility for compliance with these covenants, conditions and restrictions.
(d) In the event a Beneficiary becomes aware of an event or circumstance of noncompliance with, or a material breach of these covenants, conditions and restrictions it shall
give written notice to Grantee by U.S. mail at 200 South High Street, Wailuku, Maui, Hawaii
96793, of such event or circumstance of non-compliance and request corrective action
sufficient to abate such event or circumstance. Failure of Grantee to cause discontinuance,
abatement, or such other corrective action, or to continue to diligently cure until finally cured,
within ninety (90) calendar days after receipt of such notice shall entitle the Beneficiary giving
said notice to bring an action at law or equity in a court of competent jurisdiction to enforce the
terms of these covenants, conditions and restrictions, to enjoin the violation by temporary or
permanent injunction, and/or to require the reasonable remediation of the Property to the
condition that existed immediately prior to such injury.

EXHIBIT "3"
COVENANTS, TERMS AND CONDITIONS
RESERVING UNTO THE STATE OF HAWAII THE FOLLOWING:
1.

Minerals and Waters.

A.
All minerals as hereinafter defined, in, on or under the
Premises and the right, on its own behalf or through persons
authorized by it, to prospect for, mine and remove such minerals
and to occupy and use so much of the surface of the ground as may
be required for all purposes reasonably extending to the mining and
removal of such materials by any means whatsoever including strip
mining. "Minerals" as used herein, shall mean any or all oil, gas,
coal, phosphate, sodium, sulphur, iron, titanium, gold, silver
bauxite, bauxitic clay, dispore, boehmite, laterite, gibbsite,
alumina, all ores of aluminum and without limitation thereon all
other mineral substances and ore deposits, whether solid, gaseous
or liquid, including all geothermal resources, in, on, or under the
land, fast or submerged; provided that "minerals" shall not include
sand, gravel, rock or other material suitable for use and used in
general construction in furtherance of Lessee's permitted
activities on the Premises and not for sale to others.
B. All surface and ground water appurtenant to the demised
land and the right on its own behalf or through persons authorized
by it, to capture, divert or impound the same and to occupy and use
so much of the Premises as may be required in the exercise of this
right reserved; provided, however, that as a condition precedent to
the exercise by the State of Hawaii of the rights reserved in this
paragraph, just compensation shall be paid to Lessee for any of
Lessee's improvements taken.
2.
Prehistoric and Historic Remains. All prehistoric and
historic remains found on the Premises, this Lease shall be subject
to the rights of native tenants and to regulatory rights and
ownership rights (if any) of the State of Hawaii established
pursuant to state law including chapter 6E, Hawaii Revised Status,
over prehistoric or historic remains found in, on, or under the
land.
LESSEE HEREIN COVENANTS AND AGREES WITH LESSOR AS FOLLOWS:
1.
Taxes, Assessments, Etc. Lessee shall pay or cause to be
paid, prior to delinquency, any taxes and assessments, of every
description, as to said Premises, or any part thereof, including
any improvements thereon; provided, however, that with respect to
any assessment made under any betterment or improvement law which
may be payable in installments, Lessee shall be required to pay
only such installments, together with interest, as shall become due
and payable during said term. Without limiting the generality of
the foregoing, Lessees shall also be responsible for the payment of
any Hawaii general excise tax (or successor tax) imposed upon the

payment of all sums by Lessee under this Lease. Lessee shall
remain current in payment of all taxes, rents, or other obligations
to the United States, the State of Hawaii, or any of its political
subdivisions, including the County of Maui.
2. Utility Services.
Lessee shall pay, prior to
delinquency, all charges for water, sewer, gas, electricity,
telephone and other services or utilities used by Lessee on the
Premises during the term of the Lease unless otherwise expressly
agreed in writing by Lessor.
3. No Residential Use. Lessee, its agents, employees and
invitees, shall not use the Premises as temporary or permanent
residence. Lessee shall not permit or allow any person to live on
the Premises.
4. Indemnification. Lessee shall indemnify and save Lessor
harmless against and from any and all suits, claims, damages,
judgments, costs and expense, including reasonable attorney's fees,
arising from the Lessee's use of the Premises or arise from the
construction of Lessee's improvements, from the failure of Lessee
to observe and perform any of the covenants, obligations, rules,
regulations, provisions, terms and conditions of this Lease, or
from any act or negligence or omission to act of Lessee, its
agents, contractors, servants, employees, concessionaires or
licensees in or about the demised Premises or in any connection
with this Lease. In case any action or proceeding be brought
against Lessor, (in addition to Lessee) by reason of any such
claim, even though such claim be based on alleged fault of Lessor,
Lessee agrees to pay the reasonable costs and expenses thereof,
secured against Lessee by reason of such action or proceeding. The
obligations of Lessee under this section shall survive the
expiration or earlier termination of the Lease without limitation.
5. Costs of Litigation. In case Lessor, without any fault
on its part, is made a party to any litigation commenced by or
against Lessee (other than condemnation proceedings), Lessee shall
pay all costs and expenses, including attorneys fees, incurred by
or imposed on Lessor. Lessee shall pay all costs and expenses,
including attorneys fees, which may be incurred by or paid by
Lessor in enforcing the covenants, obligations, rules, regulations,
provisions, terms and conditions of this Lease, in recovering
possession of the Premises, or in the collection of delinquent
rental, taxes, and any and all other charges. The obligations of
Lessee under this section shall survive the expiration or earlier
termination of the Lease without limitation.
6. Assumption of Risk and Liability. Lessee, as a material
part of the consideration to Lessor for this Lease, does hereby
assume all risk of bodily injury, wrongful death and/or property
damage, business interruption or economic loss occasioned by any
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accident, fire, or nuisance made or suffered on the Premises, and
hereby waives any and all claims against the Lessor and the State
of Hawaii.
All inventory, property, vehicles, approved
improvements and equipment of Lessee shall be kept, placed or
stored at the sole risk of Lessee, and Lessor shall not be
responsible or liable for any damage thereto or loss or theft
thereof, including subrogation claims by Lessee's insurance
carriers.
7. "As Is" Condition. Lessor has not made and shall not
make, any representation or warranty, implied or otherwise, with
respect to the condition of the premises, including but not limited
to (a) any express or implied warranty of merchantability or
fitness for any particular purpose or (b) any dangerous or
defective conditions existing upon the premises, whether or not
such conditions are known to Lessor or reasonably discoverable by
Lessee.
Lessee accepts the Premises in a completely "as is"
condition, with full assumption of the risks, and consequences of
such conditions.
8. Mortgage. Lessee may not mortgage or create a security
interest in the demised premises or any portion thereof without the
prior written approval of the Director.
9. Liens. Lessee shall not commit or suffer any act of
neglect whereby the Premises, or any part thereof, or the estate of
Lessee in the same, shall become subject to any attachment,
judgment, lien, charge, or encumbrance (hereinafter collectively
called "Lien"), whatsoever.
In the event that any Lien shall
attach to or encumber the Premises, or if an application for a Lien
is filed in any court of competent jurisdiction, Lessee shall bond
against or discharge the same within ten (10) days after written
request by Lessor. Lessee shall indemnify and hold harmless the
Lessor and the State of Hawaii from and against all attachments,
liens, charges and encumbrances and all expenses resulting
therefrom, including attorney's fees.
10. Rules and Regulations. Lessor excepts and reserves the
right, from time to time, to adopt reasonable rules and regulations
pertaining to Lessee's use of the Premises, which rules and
regulations shall be binding upon Lessee upon notice thereof to
Lessee. For enforcement of such rules and regulations, if any,
Lessor shall have all remedies in this Agreement and any other
remedies allowed by law.
11. Alterations and Improvements.
Lessee shall make no
alterations to any structure on the Premises or construct any
building or make any other improvements on the Premises without the
prior written approval of the Director.
Alterations or
improvements on the Premises approved by the Director, made by and
paid for by Lessee, with the exception of fixtures which cannot be
3

removed without damage to the Premises, shall, unless otherwise
provided by written agreement between the Parties, be the property
of Lessee.
12. Fixed Improvements. Lessee shall not at any time during
the term construct, place, maintain or install on the premises any
building, structure or improvement of any kind or description
except with the prior written approval of Lessor and upon those
conditions the Lessor may impose, including any adjustment of rent,
unless otherwise provided in this Lease.
All improvements of
whatever kind or nature located on the Premises prior to, or on the
commencement date of this Lease shall be, and at all time remain,
the property of the Lessor.
13. Repair and Maintenance. Lessee shall at its own expense
at all times during the term of this Lease, substantially repair
and maintain, and keep all improvements now or hereafter built or
made on the Premises in good and safe repair, order, and condition,
reasonable wear and tear excepted.
14. Sanitation.
Lessee shall keep the Premises and
improvements in a strictly clean, sanitary and orderly condition.
15. Waste and Unlawful, Improper or Offensive Use of
Premises.
Lessee shall not commit, suffer, or permit to be
committed any waste or nuisance, or unlawful, improper or offensive
use of the Premises, or any part thereof, nor, without the prior
written consent of the LESSOR, cut down, remove or destroy, or
suffer to be cut down, removed or destroyed, any trees growing on
the Premises at the commencement of the this Lease, as well as any
trees that are growing on the Premises during the duration of the
this Lease.
Lessee shall not allow the Premises to become unduly eroded or
subject to any material increase in weeds or litter, and Lessee
shall make reasonable efforts to prevent or correct same.
16. Hazardous Materials. Lessee shall at all times, at its
own cost and expense, comply with all federal, state and local
laws, ordinances, regulations and standards relating to the use,
analysis, production storage, sale, disposal or transportation of
any hazardous materials, including oil or petroleum products or
their derivatives, solvents, PCB's, explosive substances, asbestos,
radioactive materials or waste, and any other toxic, ignitable,
reactive, corrosive, contaminating or polluting materials which are
now or in the future subject to any governmental regulation
(hereinafter collectively referred to as "hazardous substances").
Prior to commencing use of the Premises for any activity involving
the storage, use, or distribution of (a) any hazardous substance,
or (b) products or materials which (i) include any hazardous
substance as a component and (ii) which, if an accident occurred,
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might result in the release or discharge of any hazardous
substance, Lessee shall give written notice of such proposed use to
Lessor. Such notice shall set forth (a) the proposed use and the
hazardous substance involved, (b) a hazardous substance management
plan describing the actions taken or proposed to be taken by Lessee
to assure Lessee's compliance with the requirements of this Lease,
and (c) evidence of insurance or other financial resources
available to Lessee sufficient to assure Lessee's ability to comply
with its obligations. Upon the expiration or earlier termination
or revocation of this Lease, Lessee shall (a) cause all hazardous
substances previously owned, stored, or used by Lessee to be
removed from the Premises and disposed of in accordance with
applicable provisions of law; (b) remove any storage tanks or
containers installed or used by Lessee to store any hazardous
substances and repair any damage caused by such removal; (c) cause
any soil or other portion of the Premises which has become
contaminated by any hazardous substances stored or used by Lessee
to be decontaminated, detoxified or otherwise cleaned up in
accordance with the requirements of cognizant governmental
authorities; and (d) surrender possession of the Premises to Lessor
free of the presence or effects of any hazardous substances
generated or used by Lessee in, on, or about the Premises during
the term of this Lease. Lessee shall indemnify and hold harmless
Lessor and the State of Hawaii from and against any and all claims
relating to hazardous materials arising from this Lease.
The
obligations of Lessee under this section shall survive the
expiration or earlier termination of the Lease without limitation.
17. Rights of Way and Easements. Lessor reserves the right
to issue rights of way and easements for lines, transmission
facilities and appurtenances for utilities, electricity, gas,
telephone, pipes, water, sewers, drainage, flowage, and any other
purposes, whatsoever, without limitation, including the right to
enter to construct, reconstruct, operate and maintain such
facilities; provided that all such reserved rights shall be
reasonably exercised so as to cause the least practicable
interference with Lessee's operations; provided further, that, in
any such event, any improvements made by Lessee which were damaged
as a result of such entry shall be restored to a condition as near
as practicable prior to such entry. Lessor further reserves the
right to authorize public access over, across, under and through
the Premises.
18. Access to Information. Lessee shall provide Lessor with
access to Lessee's books, records, assets, facilities, and all
other information relative to the use of the Premises, as deemed
necessary in the judgment of Lessor.
19. Liability Insurance, Required Coverage.
Lessee shall
obtain, pay for, and keep in force throughout the period of this
Lease comprehensive liability insurance issued by an insurance
5

company (the "Carrier") authorized to do business in the State of
Hawaii (an "Admitted Carrier"), or by a company not authorized to
do business in the State of Hawaii (a "Non-Admitted Carrier") only
though a general insurance agent or broker licensed in the State of
Hawaii.
The Carrier shall be rated no less than "A-" as
established by "AM Best" or "Standard and Poor" ratings.
The insurance policy, as evidenced by issuance of a "Policy
Endorsement", shall name Lessor, the State of Hawaii, and their
respective officers, employees and agents as "Additional Named
Insured", and shall include a duty to defend Lessor, State of
Hawaii, and their respective officers, employees and agents against
any loss, liability, claims, and demands for injury or damage,
including but limited to, claims for property damage, personal
injury, or wrongful death, arising out of, or in connection with
Lessee's actions and/or use of Premises.
Unless otherwise agreed to through the joint decision and
discretion of the LESSOR of the Department of Finance and the
Director, the insurance policy shall contain the following minimum
requirements:
1)

No less than a Combined Single Limit ("CSL") of
liability coverage of $1,000,000;

2)

No erosion of limit by payment of defense costs; and

3)

Minimum annual aggregate limit of $2,000,000.

Prior to or upon the execution of this Agreement, Lessee shall
furnish the Lessor with a copy of the insurance policy certificate
together with the required endorsements verifying such insurance
coverage. If the scheduled expiration date of a current insurance
policy is sooner than the specified termination date of this Lease,
the Lessee shall, upon renewal of the insurance policy, provide the
County with a copy of the renewed insurance policy certificate
together with the required endorsements.
Unless waived by Lessor and the State of Hawaii, the insurance
policy shall expressly state that the coverage provided under such
policy shall not be cancelled or terminated, unless the Carrier has
first given Lessor and the State of Hawaii thirty (30) calendar
days prior written notice of the intended cancellation or
termination.
If at any time, and from time to time, a higher limit or other
requirements shall be deemed appropriate, customary, or necessary,
in the reasonable discretion of the Director, Lessee shall obtain
and maintain such coverage.
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20. Property Insurance.
Lessee shall, unless otherwise
agreed to through the joint decision and discretion of the Director
of the Department of Finance and the Director, procure and, during
the entire term of this Lease, keep in force and effect special
form property insurance covering all of Lessee's leasehold
improvements, trade fixtures, inventory, equipment and personal
property from time to time in, on or upon the Premises, in an
amount not less than the full replacement cost thereof without
deduction for depreciation, providing protection against all risks
of loss not otherwise excluded for the Premises, together with
insurance against sprinkler damage, vandalism, and malicious
mischief, including demolition and debris removal and extended
coverage, hurricane/wind coverage, and with inflation guard
endorsement, if available in any insurance company qualified to do
business in the State of Hawaii and shall, from time to time,
deposit promptly with Lessor the policy and premium receipts
therefor or a current certificate that such insurance is in full
force and effect and shall not be cancelled without written notice
to Lessor sixty (60) days prior to the effective date of such
cancellation. All such policies shall be made payable to Lessor
and Lessee as their interests may appear (it being understood and
agreed that Lessor's interest shall be limited to permanent
fixtures and other installations which are not removable by Lessee
upon the termination of this Lease), and shall provide for a
deductible of not more than $5,000.00. All policy proceeds shall
be used for the repair or replacement of the property damaged or
destroyed unless this Lease shall cease and terminate in accordance
with the provisions of this Lease.
21. Fire Insurance. Lessee shall, unless otherwise agreed to
through the joint decision and discretion of the Director of the
Department of Finance and the Director, procure, at its own cost
and expense, and maintain during the period of this Lease, a policy
or policies of fire insurance, on all buildings and improvements on
the Premises, against loss or damage by fire in an amount equal to
one hundred percent (1000) of the replacement value of the Premises
as established by the insurance appraiser and as approved by the
Director of Finance, and shall pay premiums thereon at the time and
place the same are payable. The policy or policies of insurance
shall be made payable in the case of loss to the County of Maui, as
its interest may appear, and shall be deposited with the County.
Any proceeds derived therefrom in the event of total or partial
loss shall be immediately available to, and as soon as reasonably
possible be used by Lessee for rebuilding, repairing, or otherwise
reinstating the same buildings in a good and substantial manner
according to the plans and specifications approved in writing by
the County; provided, however that with the approval of the County,
Lessee may surrender this Lease and Lessee shall then receive that
portion of said proceeds which constitute the proportionate value
of permanent improvements made by Lessee, if any, in relation to
the unexpired term of this Lease and useful life of the
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improvements at the time of the loss, if any, with the County
retaining the remaining proceeds of said proceeds.
22. Condemnation. If at any time during the term of this
Lease any portion of the leased Premises should be condemned or
required for public purposes by the State of Hawaii or the United
States, Lessee shall be entitled to receive from the condemning
authority the proportionate value of Lessee's permanent
improvements so taken in the proportion that it bears to the
unexpired term of this Lease; provided that Lessee may, in the
alternative, remove and relocate Lessee's improvements to the
remainder of the Premises occupied by Lessee. Lessee shall not by
reason of the condemnation be entitled to any claim against Lessor
for condemnation or indemnity for its interest in this Lease and
all compensation payable or to be paid for or on account of this
Lease by reason of the condemnation, except as aforesaid as to
Lessee's improvements, shall be payable to and be the sole property
of Lessor.
Where the portion taken renders the remainder
unsuitable for the use or uses for which the land was leased,
Lessee shall have the option to surrender this Lease and be
discharged and relieved from any further liability therefor;
provided that Lessee may remove the permanent improvements
constructed, erected and placed by it within such reasonable period
as may be allowed by Lessor. The foregoing right of Lessor shall
not be exclusive of any other to which Lessor may be entitled by
law.
23. Lessor's Lien.
Lessor shall have a lien on all the
buildings and improvements placed on the Premises by Lessee, on all
property kept or used on the Premises, whether the same is exempt
from execution or not, and on the premises, whether the same is
exempt from execution or not, and on the rents of all improvements
and buildings situated on the Premises for all costs, attorney's
fees, rent reserved, taxes, and assessments paid by Lessor on
behalf of Lessee and for the payment of all money as provided in
this Lease to be paid by Lessee, and such lien shall continue until
the amounts are paid.
24. Assignment. Lessee may, with prior written approval of
the Director and NOAA, assign the Lease for the reminder of the
Lease term.
25. Sublease.
Lessee may, with written approval of the
Director and NOAA, sublease the demised premises.
26. NOAA Approval. The rights of the Director to approve
rights of way and easements, assignments and subleases, described
in Paragraphs 17, 24 and 25 above shall be subject to approval by
the National Oceanic and Atmospheric Administration ("NOAA"),
pursuant to the terms and conditions of NOAA Financial Assistance
Award number NAO3NOS41900118, which states that "the County of Maui
8

shall not dispose of or encumber its title or other interests in
this property without the approval of NOAA or it's successor
agencies."
27. Lessee's Right to Terminate. If Lessee is not in default
of the terms of this Lease to be observed and performed, Lessee may
terminate this Lease by giving Lessor at least sixty (60) days
prior written notice of such termination.
28. Surrender of Premises. At the expiration, revocation,
cancellation or termination of this Lease, Lessee shall peaceably
surrender the Premises, together with all improvements existing or
constructed thereon, unless provided otherwise. On or before the
last day of the term or the sooner termination thereof, Lessee, if
not then in default, shall remove all trade fixtures, operating
equipment and other personal property of Lessee from the Premises
and repair any damage occasioned by any such removal. Property not
so removed shall be deemed abandoned by Lessee.
29. Termination.
If Lessee becomes bankrupt, dissolves,
becomes inactive, or abandons the leased Premises for a period of
four (4)
consecutive months, or if this Lease and the leased
Premises shall be attached or otherwise taken by operation of law,
or if any assignment be made of Lessee's property for the benefit
of creditors, or shall fail to observe and perform any of the
covenants, obligations, rules, regulations, provisions, terms and
conditions, and such failure shall continue for a period of more
than thirty (30) days after delivery by Lessor of a written notice
of such breach or default, by personal service, registered mail or
certified mail to Lessee at Lessee's last known address, all rights
granted hereunder to Lessee shall cease and this Lease shall
terminate without prejudice to any other remedy or right of action
for arrears of rent or damages or for any preceding or other breach
or contract; and in the event of such termination, all buildings
and improvements there on shall remain and become the property of
Lessor, subject to any valid mortgages against the property.
30. Covenant Against Discrimination. The use and enjoyment
of the Premises shall not be in support of any policy which
discriminates against anyone based upon race, sex, sexual
orientation, age, religion, color, ancestry, national origin,
disability, marital status, arrest and court record, assignment of
income for child support obligations and National Guard
participation.
31. ADA Compliance.
Lessor makes no representations or
warranties, express or implied, as to the Premises or any existing
improvements thereon, regarding compliance with the Americans with
Disabilities Act of 1990 ("ADA"), 42 U.S.C. H12101-12213 (2000).
Lessee shall be responsible for complying with the ADA and Lessee
shall defend, indemnify and hold harmless Lessor and the State of
9

Hawaii against any and all claims regarding non-compliance with any
requirement of the ADA.
All costs relating to any required
improvements or modifications to the Premises, and any existing
improvements thereon, shall be borne by Lessee. Notwithstanding
any other provision of this Lease to the contrary, any improvements
to the Premises constructed by Lessee shall be in compliance with
the ADA.
32. Compliance with Laws.
Lessee shall comply with all
federal, state, and county laws pertaining to the Premises and
activities conducted on the Premises, now in force or which may
hereinafter be in force.
33. Interpretation Under Hawaii Law. This Lease is made and
entered into in the State of Hawaii, and shall in all respects be
interpreted, enforced, and governed under the laws of the State of
Hawaii.
34. Gender. The use of any gender shall include all genders,
and if there be more than one Lessee or Lessor, then all words used
in the singular shall extend to and include the plural.
35. Paragraph Headings. The paragraph headings throughout
this lease are for the convenience of Lessor and Lessee and are not
intended to construe the intent or meaning of any of the provisions
thereof.
36. Time of the Essence. Time is of the essence of this
Lease and all of the terms, provisions, covenants, and conditions
hereof.
37. Notices. All notices or demands that are required or may
be given under this Lease by one party to another party, or that
are required by law, shall be in writing and shall be deemed to
have been validly given or served in the following manner: (a) by
delivery to the intended addressee; or (b) by depositing the notice
with a reputable private courier service for next business day
delivery to the intended recipient at its address set forth on the
first page of this Lease or at such other address as a party shall
have designated for such purpose by notice to the other party or
parties; or (c) by depositing the notice with the United States
Postal Service for delivery, postage prepaid, registered or
certified mail, return receipt requested, to the intended recipient
at its address set forth on the first page of this Lease or at such
other address as a party shall have designated for such purpose by
notice to the other party or parties.
A notice shall be deemed received upon personal delivery to
the designated address or three days after being deposited with a
private courier service or with the United States Postal Service as
described, supra. Rejection of or refusal to accept a notice or
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the inability to give notice because a notice of a change in
address was not given as required by this Paragraph shall be deemed
to be receipt of the notice sent when tendered as provided by this
Paragraph.
If a party has designated an agent for service of process,
notice to the agent shall conclusively be deemed service on the
party. A party shall have the right from time to time to change
its address for receipt of notice and to specify any other address
within the United States of America by giving written notice of the
change in address to the other party or parties at least fifteen
(15) days in advance. A notice of change of address is effective
under this Lease only when actually received.
38. Assistance of Legal Counsel. The Parties represent and
certify to each other that they have been advised to seek the
advice of legal counsel and have done so.
The Parties have
carefully read and fully understand all of the provisions of this
Lease, and have thoroughly discussed all aspects of this Lease with
their respective counsel. The parties are voluntarily entering
into this Lease and no party or its agents, representatives, or
attorneys have made any representations concerning the terms or
effects of this Lease other than those contained herein.
END OF EXHIBIT "3"
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ADDITIONAL CONDITIONS

In consideration of a grant of COUNTY real property, GRANTEE agrees to the following
conditions in the use and administration of COUNTY real property. In the event the following
conditions conflict with any term, provision, condition and/or covenant contained in the body
of the Grant Agreement, the terms, provisions, conditions and/or covenants contained in said
body shall prevail.
1) GRANTEE shall provide COUNTY written quarterly narrative progress reports regarding the
Project within twenty-one (21) calendar days following the end of each quarter. GRANTEE's
narrative reports shall contain the following information: summary of the status in the
relationship to outcomes, outputs and scheduled action steps outlined in the grant
proposal; numbers and descriptions of people or businesses served including progress in
meeting performance standards and economic self-sufficiency if appropriate. Within thirty
(30) days after expiration of the time of performance, GRANTEE shall submit to COUNTY a
final project report in a form satisfactory to COUNTY documenting GRANTEE's efforts
toward meeting the requirements of this Agreement, an inventory of all equipment costing
$5000.00 or more acquired with funds provided under this Agreement, and a list of
expenditures incurred in the performance of this Agreement. GRANTEE's final project report
shall contain the following information: summary of program status in relation to outcomes,
outputs and scheduled action steps outlined in grant proposal; numbers and descriptions of
people or businesses served; financial status report of COUNTY funds used; and narrative
report, including progress in meeting performance standards and economic self-sufficiency,
if appropriate.
2) GRANTEE shall provide COUNTY written quarterly allotment, financial and demographic
reports.
3) GRANTEE shall not use grant funds to compensate its employees more than the wages then
prevailing in the State of Hawaii for employees with similar skills and abilities.
4) Unless otherwise required in the Grant Agreement or in related application submittals,
GRANTEE shall supply COUNTY with a copy of its audited financial statements, prepared by
its Certified Public Accountant(s). GRANTEE shall, upon request of COUNTY, provide
COUNTY full access to inspect or audit GRANTEE's records, report books, files, and other
financial records and documents to allow COUNTY to determine compliance with the terms
of the Grant Agreement, measure program effectiveness, and assure proper expenditure.
GRANTEE shall cooperate fully and assist the COUNTY in any such audit or inspection.
5) GRANTEE shall give the COUNTY and, if applicable, the State of Hawaii, appropriate
recognition in all grant-funded programs and printed materials.
6) GRANTEE shall comply with its articles of incorporation and/or bylaws and all relevant
COUNTY, State and/or Federal rules and regulations concerning its policies and operations.
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7) GRANTEE shall not discriminate either in the hiring of staff, use of volunteers, use of
facilities, or delivery of client services on the basis of sex, sexual orientation, national origin,
age, race, color, religion or disability. GRANTEE shall comply with all applicable federal and
state laws prohibiting discrimination.
8) GRANTEE shall not alter program plans which provided the justification for the grant
without first obtaining the prior written consent of COUNTY. GRANTEE shall inform COUNTY
of any proposed changes to the budget allocations or project description or schedule
outlined herein.
9) If applicable, GRANTEE shall comply with all requests of the State of Hawaii for information
and reports regarding the Project and GRANTEE's operations.
10) GRANTEE shall comply with all applicable federal, state and COUNTY licensing requirements
and with all applicable accreditation and other standards of quality generally accepted in
the field of GRANTEE's activities. GRANTEE shall assure that any person or entity GRANTEE
may engage, retain or subcontract with to provide any service or perform any function
under this grant complies with all applicable federal, state and COUNTY licensing
requirements and with all applicable accreditation and other standards of quality generally
accepted in said person's or entity's field.
11) GRANTEE shall not use any grant funds for purposes of providing entertainment, food and
beverages, or perquisites to GRANTEE's employees or staff. For purposes of this Agreement,
"perquisites" means a privilege provided or service rendered by GRANTEE to an employee,
officer, director, or member of GRANTEE agency to reduce that individual's personal
expenses.
12) As a nonprofit organization, GRANTEE shall establish and be governed by bylaws or policies
which shall include provisions relating to nepotism and management of potential conflictof-interest situations, as required by Section 3.36.040(c) of the Maui County Code.
13) GRANTEE shall not use grant funds for lobbying purposes or activities.
14) GRANTEE shall not dispose of any real or personal property acquired with grant funds
received under this Agreement without first receiving prior written consent of the COUNTY.
Should GRANTEE cease to use any real or personal property acquired with grant funds for
purposes described in this Agreement, GRANTEE shall either:
a)

Pay the COUNTY the current fair market value of the asset; or

b) Transfer the control of the asset to the COUNTY.
15) Upon expiration or termination of this Agreement, the GRANTEE shall transfer to the
COUNTY
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a) Any COUNTY funds on hand at the time of termination;
b) Any account receivables attributed to the use of COUNTY funds; and
c) Any real and/or personal property acquired or improved in whole or in part with
COUNTY funds.
16) NONCOMPLIANCE, SUSPENSION AND TERMINATION: GRANTEE's failure to faithfully
perform any part of this Agreement or any of the Additional Conditions herein shall
constitute noncompliance, and:
a) Should the noncompliance continue for thirty (30) days after written notice thereof is
delivered to GRANTEE or mailed to its last known address; or,
b) If such noncompliance cannot be reasonably cured in thirty (30) days, and GRANTEE has
failed to commence to cure such noncompliance and to continue to diligently use its
best efforts to cure such noncompliance; or
c)

If GRANTEE shall become bankrupt; or,

d) If GRANTEE fails to perform any of the terms of this Agreement, or abandons or
substantially suspends any part of this Agreement's Scope of Work; then the COUNTY
may, at its sole discretion, take any one or more of the following actions:
i)

Withhold grant fund payments pending correction of the noncompliance by the
GRANTEE;

ii) Disallow all or part of the cost/expense of the activity or action not in compliance;
iii) Suspend or terminate, wholly or partially, the current award of this Agreement with
the GRANTEE;
iv) Withhold additional award(s) to the GRANTEE; and
v) Terminate this Agreement without service or notice or legal process and without
prejudice to any other remedy or right of action for breach or contract
17) Upon termination of this Agreement, all finished or unfinished documents, data, studies,
and reports purchased or prepared by the GRANTEE pursuant to this Agreement shall be
transferred to the COUNTY.
18) COST INCURRED DUE TO SUSPENSION OR TERMINATION: Any costs incurred by the
GRANTEE resulting from any obligations incurred by GRANTEE during suspension or after
termination of this Agreement are not allowable unless the COUNTY authorizes such costs
in the Notice of Suspension or Termination issued to the GRANTEE. The determination of
eligible costs shall be made by the COUNTY in its sole discretion.
19) PROSELYTIZATION PROHIBITED: Granted Real Property shall not be used to recruit or
convert a person to a new faith, institution, or cause.
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GRANT AGREEMENT FOR LEASE OF COUNTY REAL PROPERTY

THIS AGREEMENT, made this

day of

, 2015,

by and between NA MAMO 0 MU'OLEA, a Hawaii non-profit
corporation, whose mailing address is P.O. Box 824, Hana, Maui,
Hawaii 96713, hereinafter called the "GRANTEE", and the COUNTY
OF MAUI, a political subdivision of the State of Hawaii, whose
principal place of business is 200 South High Street, Wailuku,
Maui, Hawaii 96793, hereinafter called "COUNTY".
W I T N E S S E T H:
WHEREAS, the Grantee has applied to the County of Maui for
a grant of lease of certain County real property identified as
Tax Map Key No.(2) 1-5-007:001, containing an area of
approximately 66.945 acres and Tax Map Key No. (2) 1-5-007:012,
containing an area of approximately 6.314 acres, located at
Hana, Maui, Hawaii, hereinafter called the "PREMISES", for a
fifty (50) year period to restore, protect and maintain the
historic, cultural and natural resources located within the
Premises, consistent with the purposes for which the Premises
was acquired with NOAA Federal Assistance Award number
NAO3NOS4190118 (Notice of Grant Agreement Recorded as document
number T-9195272, Hawaii Bureau of Conveyances); and
WHEREAS, the County Grants Review Committee has recommended
and the Mayor has approved the Grantee's application for grant
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of lease of County real property subject to certain guidelines
and conditions; and
WHEREAS, the Director of Finance has determined that the
fair market rental value of Tax Map Key No.(2) 1-5-007:001 is
THREE HUNDERED THOUSAND FIVE HUNDRED AND NO/100 DOLLARS
($317,500.00) per annum; and
WHEREAS, the Director of Finance has determined that the
fair market rental value of Tax Map Key No. (2) 1-5-007:012 is
FIFTY EIGHT THOUSAND SIX HUNDRED AND NO/100 DOLLARS ($58,600.00)
per annum; and
WHEREAS, the value of the grant will be made at a nominal
fee of FIFTY AND NO/100 DOLLARS ($50.00) for each one (1) year
period, or a total of TWO THOUSAND FIVE HUNDRED AND NO/100
DOLLARS ($2,500.00);
NOW, THEREFORE, IT IS HEREBY AGREED by and between the
parties hereto; as follows:
That for and in consideration of the aforesaid grant,
Grantee hereby agrees to the covenants and conditions and to
make the reports as contained within the LEASE OF COUNTY REAL
PROPERTY, attached hereto as Exhibit "A" and made a part hereof.
IN WITNESS WHEREOF, the parties have executed these
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presents the day and year first above written.
GRANTEE
NA MAMO 0 MU'OLEA

By
(Signature)

Its
(Print Title Above)

=--

(Signature
C/atkja-

e_Cre+ar-

LA
(Print Title Above)

COUNTY OF MAUI
By
ALAN M. ARAKAWA
Its Mayor
By
DANILO F. AGSALOG
Its Director of Finance
APPROVAL RECOMMENDED:

KEITH
Managi

ctor
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BAZ
Budget Director
APPROVED AS TO FORM
AND LEGALITY:

GARY
Depu
Coun

URAI
rporation Counsel
f Maui
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SS.
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20 , before me
day pf
On this
to me
personally appeared
C
personally known, who, being by me duly sw rn or affirmed, did
say that such person executed the foregoing instrument as the
free act and deed of such person, and if applicable, in the
capacity shown, having been duly authorized to execute such
instrument in such capacity.
hereunto set my hand and

IN WITNESS WHEREOF,
official seal.
SA
V:. *6 .....
,
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•
: =
0 7-513

P lic, State of Hawaii
Print Name:
My commission expires:
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NOTARY PUBLIC CERTIFICATION
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Doc. Date:

# Pages:

11-4E3q.--65-C-As
(
Doc. Description:

Judicial Circuit:

Notary Name:

0,6,E
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Notary Signature
Date:
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STATE OF HAWAII
)

SS.

Crototi of kilatt;

, 20 15 , before me
day of
July
On this
31st
to
me
personally
appeared
Dahito F. Amx441
personally known, who, being by me duly sworn or affirmed, did
say that such person executed the foregoing instrument as the
free act and deed of such person, and if applicable, in the
capacity shown, having been duly authorized to execute such
instrument in such capacity.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

(Y. fit Can op Gti+
Notary Public, State of Hawaii
Print Name:

KELII P. NAHOOIKAIKA

My commission expires: 4-3o-pg

NOTARY PUBLIC CERTIFICATION

Doc. Date:
Notary Name:
Doc. Description:

Lthaated at -1-itbe of no-I-ari a-lion # Pages:

KEIJI P. NAHOOIKAIKA

Judicial Circuit:

gravy,- aoreweht -Co. Least of

couvd-y real pro per-11

Notary Signature:
Date:

Kai('

vtalwq<a,,tsi

7.31-15
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STATE OF HAWAII
COUNTY OF MAUI
day of
On this
,
, before me appeared ALAN K. ARAKAWA, to me personally
20
known, who being by me duly sworn did say that he is the Mayor
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed in behalf of said County of
Maui by authority of its Charter, and the said ALAN M. ARAKAWA
acknowledged the said instrument to be the free act and deed of
said County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Notary Public, State of Hawaii
Print Name:
My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date:

# Pages:

Notary Name:

Judicial Circuit:

Doc. Description:

Notary Signature:
Date:

7

