COUNCIL OF THE COUNTY OF MAUI

ECONOMIC DEVELOPMENT, ENERGY,
AGRICULTURE, AND RECREATION
COMMITTEE
December 16, 2016

Committee
Report No.

Honorable Chair and Members
of the County Council
County of Maui
Wailuku, Maui, Hawaii
Chair and Members:
Your Economic Development, Energy, Agriculture, and Recreation
Committee, having met on September 15, 2015, October 13, 2015,
November 3, 2015, March 1, 2016, March 15, 2016, and
November 29, 2016, makes reference to County Communication 11-304,
from the Director of Parks and Recreation, transmitting the following:
1.

Proposed resolution entitled "AUTHORIZING THE
CONTINUED OPERATION OF A PARKING LOT CONCESSION
BY THE FRIENDS OF MOKU'ULA, INC., PURSUANT TO THE
FIRST AMENDMENT TO LEASE DATED MAY 1, 2003"; and

2.

Proposed resolution entitled "AUTHORIZING THE
CONTINUED OPERATION OF A PARKING LOT CONCESSION
BY THE FRIENDS OF MOKU'ULA, INC., PURSUANT TO THE
FIRST AMENDMENT TO LICENSE DATED MAY 1, 2003."

The purpose of the proposed resolutions is to allow Friends of
Moku'ula, Inc. to continue operating the parking lot concession on the
properties identified for real property tax purposes as tax map keys
(2) 4-6-007:001 (lease) and (2) 4-6-007:002 (portion) and (2) 4-6-007:036
(license), respectively.
Your Committee notes the Council's Economic Development,
Agriculture, and Recreation Committee (2011-2013 Council term) met on
this matter on December 1, 2011; March 1, 2012; and
December 6, 2012; and the Council's Economic Development, Energy,
Agriculture, and Recreation Committee (2013-2015 Council term) met on
this matter on December 2, 2014.
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At the request of the Chair of your Committee, the Department of
the Corporation Counsel transmitted a proposed resolution, approved as
to form and legality, entitled "DISAPPROVING THE CONTINUED
OPERATION OF A PARKING LOT CONCESSION BY THE FRIENDS OF
MOKU'ULA, INC."
The purpose of the proposed resolution is to disapprove the
Friends of Moku'ula's continued operation of parking lot concessions on
the leased and licensed properties.
Your Committee notes Friends of Moku'ula was established as a
nonprofit organization in 1995 to restore the site, including a wetland
ecosystem and Moku'ula, the island.
In 2000, the Council approved, by Resolutions 00-171 and 00-172,
the grants of a lease and a license, respectively, allowing Friends of
Moku'ula to occupy properties at the corner of Front and Shaw Streets in
Lahaina. The site is historically significant as home to chiefs of Pillani
since the 1500s. The site had freshwater, spring-fed ponds that
surrounded a 1-acre sandbar island called Moku'ula, which was the
residence for the Kamehameha line in the 1800s and a political center
when Lahaina was the capital of the Kingdom of Hawaii from 1837-1845.
The properties were abandoned in the early 1900s, and the ponds were
filled in with coral rubble.
Your Committee notes control of the properties was conveyed by
the State of Hawaii to the County of Maui in 1978 by Executive Order
02889. In 1989, Executive Order 3430 set aside the properties for public
purposes as a park.
On January 2, 2002, the County of Maui entered into two
agreements in favor of Friends of Moku'ula: (1) a lease for 35 years over
a parcel of approximately 2 acres for rent of $1 per year; and (2) a license
for 20 years over a parcel of approximately 2.7 acres for rent of $1 per
year. Each agreement requires the organization to use the property
"solely to restore and preserve Moku'ula and the ponds of Mokuhinia."
The agreements also provide for other uses, subject to approval in writing
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by the County of Maui and the State of Hawaii through its Board of Land
and Natural Resources.
Your Committee further notes the County and Friends of Moku'ula
executed First Amendments to Section 10 of both the lease and license
on May 1, 2003, to allow the organization to operate a parking lot
concession on the properties as an incidental use, provided the net
proceeds of the concession are used solely "for restoration and
preservation purposes." The use was approved by the Board of Land and
Natural Resources. While the amendments were designed to assist the
organization in starting restoration of the site, Friends of Moku'ula
elected to outsource management of the parking lot to Diamond Parking
Services, LLC. ("Diamond Parking"), thereby incurring expense as a
contractor and reducing the net proceeds useable by the organization.
Section 10 also provides for periodic Council review and approval
of the operation of the parking lot concession, as follows:
Such incidental use to operate a parking lot concession shall
be reviewed and, in its discretion, approved by the Maui
County Council by separate resolution at the end of the first
three years and then every five years thereafter during the
term of the Lease. If not approved by the Maui County
Council, such incidental use shall not be permitted.
The Council began its review of the operation of the parking lot
concession in 2011 when the Director of Parks and Recreation
transmitted two proposed resolutions approving the organization's
On
continued operation of the parking lot concession.
November 18, 2011, the Council referred the proposed resolutions to the
Economic Development, Agriculture, and Recreation Committee. The
Committee began the process of gathering information concerning
management of the concession, including collection and use of the
concession proceeds.
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Your Committee notes Friends of Moku-ula, as grantee under the
lease and license, was obligated to submit annual reports. Review of the
reports, initially handled by the Department of Housing and Human
Concerns' Grants Review Committee, was transferred to the Department
of Parks and Recreation in 2010.
Your Committee had difficulty obtaining timely reports. Moreover,
the reports provided failed to include detailed information concerning
operation of the parking lot concession.
Your Committee notes work on the review was stymied for several
years by numerous problems, including the organization's apparent
financial mismanagement, lack of community engagement, poor
communication with the Administration, and the deaths of Friends of
Moku-ula's original executive director, Anthony "Akoni" Akana, in 2011
and his successor, Shirley Ann Kaha-i, in 2013.
In the current Council term, your Committee continued its review
of the operation of the parking lot concession over six meetings. Your
Committee heard substantial testimony reflecting the public's concern
that Friends of Moku-ula had not made significant progress to fulfill its
restoration mission and the organization was unresponsive to inquiries
from County officials and community stakeholders.
Your Committee raised questions concerning the operation of the
parking lot concession and financial records of concession income and
expenses. By a series of letters starting September 22, 2015, the Chair
of your Committee requested Friends of Moku-ula provide documents
evidencing the organization's gross and net revenues, agreements with
its for-profit arm, agreements with the parking lot concession contractor,
articles of incorporation, and tax returns.
Timely and complete
responses were not forthcoming.
Specifically, your Committee requested that Friends of Moku-ula
produce a copy of its current contract with Diamond Parking, but the
organization failed to provide a fully executed contract for any period
subsequent to 2009.
Your Committee's analysis of cumulative
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documents provided by Friends of Moku'ula indicate Diamond Parking
collected approximately $30,000 per month in gross parking lot
concession proceeds and kept one-third of that amount for its services.
The organization's executive director advised your Committee that
Friends of Moku'ula formed a for-profit arm, Ka Lua 0 Kiha, Inc., in
2006 to obtain tax benefits. Documents provided to your Committee
suggested Friends of Moku'ula directed parking proceeds to Ka Lua 0
Kiha, and the two entities shared employees, operating costs, and board
members. The executive director confirmed Ka Lua 0 Kiha performed a
number of functions beyond handling parking lot concession proceeds,
including conducting cultural tours. Your Committee notes these
functions could be viewed as outside the scope of the Section 10
mandate to use the funds solely for "restoration and preservation
purposes" and outside the restrictions of the lease and license to use the
property "solely to restore and preserve Moku'ula and the ponds of
Mokuhinia."
In the face of incomplete financial documentation, your Committee
raised questions regarding the need for an audit. The Deputy Director of
Finance recommended your Committee obtain an independent, thirdparty audit performed under generally accepted auditing standards. At
its meeting of November 3, 2015, your Committee requested, and Friends
of Moku'ula's executive director agreed to provide, a comprehensive
financial audit. Nonetheless, a year later, the organization had not
provided the audit.
At your Committee's meeting of November 29, 2016, the
organization's executive director stated Friends of Moku'ula has had
issues and challenges in trying to document use of the concession funds
since 2003. She informed your Committee an internal audit showed
Friends of Moku'ula used the parking lot concession money for
administration and operations. She acknowledged the organization "did
not adequately spend the money the way they were supposed to for the
first ten years."
She said the organization began cleaning and
maintaining the properties, opening the site to the public, and
formulating a research and restoration plan as of 2013.

COUNCIL OF THE COUNTY OF MAUI

ECONOMIC DEVELOPMENT, ENERGY,
AGRICULTURE, AND RECREATION
COMMITTEE
Page 6

Committee
Report No.

Your Committee concluded it was appropriate and timely for the
Council to adopt the proposed resolution entitled "DISAPPROVING THE
CONTINUED OPERATION OF A PARKING LOT CONCESSION BY THE
FRIENDS OF MOKU'ULA, INC."
Your Committee noted the disapproval resolution's effective date of
July 1, 2017, would allow sufficient time for the Administration to seek
an alternative provider through an appropriate procurement process and
to address any existing parking lot concession contract.
Your Committee voted 6-0 to recommend adoption of the proposed
resolution and filing of the communication. Committee Chair Guzman,
Vice-Chair Cochran, and members Couch, Crivello, Hokama, and White
voted "aye." Committee member Victorino was excused.
Your Economic Development, Energy, Agriculture, and Recreation
Committee RECOMMENDS the following:
1.

That Resolution
, attached hereto, entitled
"DISAPPROVING THE CONTINUED OPERATION OF A
PARKING LOT CONCESSION BY THE FRIENDS OF
MOKU'ULA, INC.," be ADOPTED; and

2.

That County Communication 11-304 be FILED.
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This report is submitted in accordance with Rule 8 of the Rules of
the Council.

DON S. GUZMAN, Fair
ear:cr:16002aa:scb

Resolution
No.

DISAPPROVING THE CONTINUED OPERATION
OF A PARKING LOT CONCESSION BY THE
FRIENDS OF MOKWULA, INC.

WHEREAS, the County of Maui and the Friends of Moku'ula, Inc.
("FOM") entered into two Agreements, dated January 2, 2002, as follows:
1.
A Lease for 35 years over a parcel of approximately 2 acres,
identified for real property tax purposes as tax map key (2) 4-6-007:001,
for rent of $1 per year, attached hereto as Exhibit "1"; and
2.
A License for 20 years over a parcel of approximately 2.7
acres identified for real property tax purposes as tax map key (2) 4-6007:002 (por.) and (2) 4-6-007:036, for rent of $1 per year, attached
hereto as Exhibit "2"; and
WHEREAS, both Agreements were amended on May 1, 2003, by a
First Amendment to Lease, attached hereto as Exhibit "3", and by a First
Amendment to License, attached hereto as Exhibit "4"; and
WHEREAS, the First Amendments to the Lease and the License
allow for FOM's continued operation of the parking concession on the
leased and licensed areas as an incidental use following the first three
years of the terms of the Lease and License, respectively, subject to
review and approval by the Council of the County of Maui ("Council") by
separate resolution at the end of the first three years, and then every five
years; and

Resolution No.
WHEREAS, the License requires that the Council periodically
review FOM's incidental use to operate a parking concession, and, in its
discretion, approve the continued ability to utilize the Leased area for
parking lot concession purposes; and
WHEREAS, the Council has reviewed FOM's operation of the
parking lot concession and found deficiencies, including:
Failure to provide documents requested by a Council
1.
committee;
Failure to provide a complete financial audit as requested by
2.
a Council committee;
3.
Apparent commingling of parking concession proceeds with
funds from other sources;
Apparent use of some or all parking concession proceeds for
4.
purposes other than restoration and preservation;
Failure to prepare and maintain regular, systematic business
5.
records; and
Failure to respond timely and candidly to questions and
6.
correspondence by a Council committee.
WHEREAS, the First Amendments to the Lease and the License
provide that if the incidental use is not approved by the Council, it shall
not be permitted; now, therefore,
BE IT RESOLVED by the Council of the County of Maui:
1.
That it hereby disapproves of the incidental use of the area
leased to the Friends of Moku'ula, Inc. under the Lease dated January 2,
2002, as amended, as a parking lot concession from and after July 1,
2017.

Resolution No.
2.
That it hereby disapproves of the incidental use of the area
licensed to the Friends of Moku'ula, Inc. under the License dated
January 2, 2002, as amended, as a parking lot concession from and after
July 1, 2017.
3.
That certified copies of this Resolution be transmitted to the
Mayor, the Director of Finance, the Director of Parks and Recreation; and
the Friends of Moktfula, Inc.

APPROVED AS TO FORM
AND LEGALITY:

OVA
k\ii
R E L. SHE ARD
eputy Corporation Counsel
County of Maui
LF 2014-3080

1

REGULAR SYSTEM

LAND COURT SYSTEM

Return by Mail (X) Pickup ) To:
Department, of Finance
County of Maul
200 South High Street
96793
Wailuku, Maui, HI
Affects TMK: (2) 4-6-007:002
LEASE
THIS'INDENTURE OP LEASE made this

2nd

day of

, 2002 , by and between the COUNTY OF MAUI, a

January

political subdivision'of the State of Hawaii, whose address is 200
South High Street, Wailuku, Maui, Hawaii 96793, hereinafter
referred to as the "Lessor", and. FRIENDS OF MORU'ULA, INC., a
Hawaii nonprofit corporation, whose address is SOS Front Street,
Suite 234, Lahaina,'Maui, Hawaii 96761, hereinafter referred to as
the "Lessee";
W/TNESSETH

THAT the Lessor,- for and in consideration of the rent to
be paid and of the terms, covenants' and conditions contained
herein, all on the part of the Lesisee to be kept, observed _and
performed, does hereby demise and lease unto the Lessee, and the
Lessee does hereby lease and hire from the Lessor, that certain
parcel identified as Tax Map' Key No, (2) 4-6-00:001,-under the

EXHIBIT 1172
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control and custody of Lessor under that certain Executive Order

No. 3430, located at Lahaina, Maui, Hawaii, and shown on Exhibit
"A" attached hereto and made a part hereof (hereinafter called the

"Premises"), together with right of access to the Premises.
TO HAVE AND TO HOLD the Premiies unto the Lessee for the
term of THIRTY-FIVE (35) YEARS, commencing on the 2nd day of

January

2012., up to and including the 1st day. of

January

2037, unless sooner terminated as hereinafter

provided, the Lessor reserving and the Lessee yielding and paying
to the Lessor a rental of ONE NO/100 DOLLARS ($1.00) per annum,
payable in advance of the lease term upon the execution hereof, to
the county of Maui, Department of Finance, at Lessor'•s address,

designated herein or as otherwise designated in writing by Lessor
to Lessee.
RESERVING UNTO THE STATE OP EAWAIX TEE FOLLOWING:
1.

Minerals and Waters.
A. All minerals as hereinafter defined, in, on or

under the Premises and the right, on the State of Hawaii's Own
behalf or through persons authorized by it, to prospect for, mine
and remove such minerals and to occupy and use so much of the
surface of the• ground as may be required for all purposes
reasonably extending to the mining and removal of such materials by
any• means whatsoever, including strip mining. "Minerals" as used
herein, shall mean any or all oil; gasocoal, photphate, sodium,
sulphur, iron, titanium, gold, silver, bauxite, bauxitic clay,
diaspore, boehmite,• laterite, gibbite, alumina, all ores of
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aluminum and, without limitation thereon, all other mineral
substances and ore deposits, whether solid, gaseous or
including all geothermal resources, in, on,'or under the land, fast
or submerged; provided that "minerals" shall not include sand,
gravel, rock or other material suitable for use and used ix general
construction in furtherance of the Lessee's permitted activities on
the Premises and not for sale to others.
B. All surface and ground waters appurtenant to
the demised land and the right on its own behalf or through persons
authorized by it, to capture, divert or impound the same and to
occupy and use so much of the Premises as may be required in 'the
exercise of this right reserved; provided, however, that as a
condition precedent to the exercise by the state of Hawaii of the
rights reserved in this paragraph, just compensation shall be paid
to the Lessee for any of Lessee's improvements taken.
2.

Ownerships of Pixed Improvements. At the end of the

lease term, all improvements of whatever kind or nature, located on
the land or constructed. during the term of this lease, shall be the
property of the Lessor.
SUBJECT TO regulatory rights and ownership rights (if
any) of the State of Hawaii established pursuant to state law
including Chapter 6E, Hawaii Revised Statutes, over prehistoric or
historic remains found in, on, or under the Premises.

-3-
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TEE'LESSEE COVENANTS. AND' AGREES WITH THE LESSOR AS
FOLLOWS:
1.

Payment of Rent,. That the Lessee shall pay. said:.

rent to the Leisor at the times, in the manner and form aforesaid
in legal tender of the United States of America.

2.

Taxes, Assessments. Etc. That the Lessee shall pav

or cause to be paid, when due, the amount of all taxes, rates,
assessments and other outgoings of every description as to which
said Premises or any part thereof, or any improvements thereon, or

the Lessor or Lessee in respect thereof; axe now or may be assessed
or become liable by authority of law during the term of this lease;
provided, however, that with respect to any assessment made under
any betterment or improvement law which may be payable in
installments,

Lessee shall be

required to pay only such

installments, together with interest, as shall become due and
payable. during said term.
3.

Utility services. That the Lessee shall pay when.

due all charges, duties and rates of every description, including
water, sewer, gas, refuse collection or any other charges, as to
whiCh said Premises, dr any part thereof,

or any improvements

thereon or the Lessor or Lessee in respect thereof may during said
term become liable, whether assessed to or payable .by the. Lessor or
Lessee.
4.

Covenant Against.Eisorimnation. That the use and

enjoyment of the Premises shall not be in support of, any policy

which discriminates against anyone 'based upon race, creed, sex,
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(:)

color, national origin, religion, marital status, familial status,
ancestry, physical handicap, disability, age or RIV(human

--immunodeficiency
S.

virus) infection).

Sanitation, Btc. The Lessee shall keep the Premises

and improvements in a strictly clean, sanitary and orderly
condition.
G. Waste and Unlawful, Improper or Offensive Use of
premises. That the Lessee shall not commit, suffer or permit to be
committed any waste, nuisance, strip or unlawful, improper or
offensive ,use of the Premises, or any part thereof, nor, without
the prior written consent of the Lessor, cut- down, remove or
destroy, or suffer to be cut dOwn, removed or deitroyed, any trees
now growing on the Premises.
7.

Comnliance with Laws. That the Lessee shall comply

with all of the requirements of all municipal, state, and federal
authorities and observe all municipal, state and federal laws
pertaining to the said Premises, now in force or which may
hereinafter be in force.
8.

Infspec4on of Premises. That the.Lessee will permit

the Lessor and its.agents, at all reasonable times during the said
term, to enter the Premises and examine the state of repair and
condition thereof.
9.

Liens. That the Lessee will not commit or suffer

any act to neglect whereby the Premise or any improvement thereon

or the estate of the Lessee in the same' shall become subject. to any
attachment, lien, charge or enculftbrance whatsoever, except as
-9-
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hereinafter provided, and shall indemnify and hold harmless the
Lessor from and against all attachments, liens, charges and
encumbrances and all expenses resulting therefrom.
10.

Use

Premises,

That the Lessee shall use or allow

the Premises hereby demised to be used solely to restore and
preserve Moku'ula and the ponds of Mokuhinia. Other uses shall be '
subject to approval in writing by the Lessor and the State of
Hawaii through its Board of Land and Natural Resources.
11.

Indemnity. That the Lessee will indemnify, defend

and hold the Lessor and the State of Hawaii harmless from and
against any claim or demand for loss, liability or damage,
including claims for property damage, personal injury or death,
arising out of any accident on the Premises and sidewalks and
roadways adjacent thereto..or occasioned by any act or nuisance made
or suffered on the Rrealisis, or by any fire thereon, or growing but
of or caused by any failure on the part of the Lessee to maintain
the Premises in a safe condition, or by any act or omission of the
Lessee, and from and against all action; suits, damages and claims
by whomsoever brought or made by reason of the non-observance or
non-performance of any of the terms, covenants and conditions.
herein or the rules, regulations, ordinances and laws of the
federal, state, municipal or county governments.
12. Costs of Litioation. That in case the Lessor and/or
the State of Hawaii shall, without any fault on its/their part, be
made a party to any litigation commended by or against the Lessee
(other than condemnation proceedings), the Lessee shall and will
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pay all costs and expenses incurred by or imposed on the Lessor
and/or the State of Hawaii; furthermore, the Lessee shall and will
pay all•costs and expenses Which may be incurred by or paid-by the
Lessor and/or the State of Hawaii in enforcing the covenants and
agreements of this lease, in recovering possession of the Premises
or in the collection of delinquent rental, taxes and any and all
other charges.
13. Liability Insurance. That the Lessee shall procure,
at its own cost• and expense, and maintain during the entire period
of this lease, a poliby or policies of comprehensive public.
liability insurance, in an amount of at least- ONE MILLION AND
NO/100 DOLLARS ($1,000,000.00), insuring the Lesaee, Lessor and the
State of Hawaii against all claims for personal injury and/Or
death, and in an amount of at least ONE HUNDRED THOUSAND AND NO/100
DOLLARS ($100,000.00) for property damage, or in amounts and for
types of coverage as otherwise designated in writing by Lessor or
Lessee; that the policy or policies shall cover the entire
Premises, including all buildings, improvements and grounds and all,
roadways or sidewalks on or adjacent• to the Premises in the control
or use of the Lessee. The Lessee shall furnish the Lessor with a
certificate showing the policy to be initially in force and shall•
furnish a like certificate upon each renewal of the policy, each
certificate to contain or be accompanied by an assurance of the
insurer to notify the Lessor of any intention to. cancel the policy
prior to actual cancellation. The prdcuring of this policy shall
not release or relieve the Lessee.of its responsibility under this
-7-
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lease as set forth herein or limit the' amount of its liability
under this lease. The notice to cancel shall be sent to the Lessor
sixty (60) days prior -to the date of cancellation.
14. Fire Insurance. That the Lessee will, at its own
expense, at all times during the term of this lease, keep insured
all buildings and improvements erected on the land hereby demised
in the joint names of Lessor, Lessee and Mortgagee, if any, as
their interest may appear, against loss or damage by fire including
perils specified in the extended coverage endorsement and in an
amount equal to the maximum insurable value thereof,'and will pay
the premiums thereon at the time and place the'same are payable;
that.the policy or policies of insurance shall be made payable in
case of loss to the Lessor, Lessee and Mortgagee, if any, as their'
interests may appear, and shall be depodited with the Lessor and
the Mortgagee; and that any proceeds derived therefrom in the event
of total or partial loss shall be immediately available to, and as
soon as reasonably possible, be used by the Lessee for rebuilding,
repairing, or otherwise reinstalling the same buildings in a good
and substantial manner according to the plans and specifications
approved in writing by the Lessor; provided. however, that with the
approval of the Lessor, the Lessee may surrender this lease and pay
the balance owing on any mortgage and the Lessee shall then receive
'that portion of said proceeds which the unexpired term of this
lease at the time of said loss or damage bears to ,the whole of said
term, the'Lessor to retain the balance of said proceeds.

-8-
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I,

1

The Lessee shall furnish to the Lessor and Mortgagee, if
any, a certificate showing such policy or policies to be initially
in force and shall furnish a like certificate upon each renewal of
such policy or policied, each such certificate to• contain or be
accompanied by an assurance of the insurer to notify .the Lessor and
Mortgagee, if any, of.any intention to cancel any such policy or
policies,•prior to actual cancellation.
15. Lessor's Lien. That the Lessor shall have a lien on
all the buildings and, improvements placed on the said Premises by
the Lessee, on all property kept lor used on the Premises, whether
the same is exempt from execution or not and on- the rents of all
improvements and buildings situated on said Premises for all such
costs, attorneys' fees, rent reserved, for all taxes and

a

assessments paid by the Leaser on behalf of the Lessee and for the
payment of all money as provided in this lease to be paid by the
Lessee, and such lien shall continue until the amounts due are
paid.
16. Repair and Maintenance. Lessee will at its own
expense from time to time and at all times during the-term, well
and substantially repair and maintain, and keep all improvements
now or hereafter built or made on the Premises in good and safe
repair, order and condition, reasonable wear and tear excepted.
17. Lessee shall construct a parking area on the
Premises to replace the parking.area oz TMK (2) 4-6-007:por. 036,
which is subject to a License to Lessed. Such replacement parking'
area shall be at least equivalent t."6 the area and construction of

-9.
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the parking area being replaced and shall comply with all
applicable ordinances. Before construction, Lessee shall submit
the plans and specifications to Lessor and .the State.of
through its Chairperson of the Board of Land and Natural Resources
for their respective approval..
L8. Breach. That time is of the essence of this
agreement and if the Lessee shall fail to pay such rent or any part
thereof at the times and in the manner aforesaid within thirty (30)
days afer delivery by the Lessor of a written notice of such breach
or default, or if the Lessee- .shall become bankrupt, or 'shall
abandon the said Premises, or if this lease and said Premises shall
be attached or otherwise be taken by operation of law, or if any
assignments be made of the Lessee's property for the benefit o'f
creditors, or shall fail to observe and perform any of the
covenants, terms and conditions herein contained and on its part to
be observed and performed, and such failure shall continue for a
period of more than ten (10) days after delivery by the Lessor of
a written notice of such breach or default, by personal service,
registered mail or certified mail to the Lessee at its last known
'address and to each mortgagee or holder of record having a security
interest in the Premises, the Lessor may at once•re-enter the
Premises or any part thereof, and upon or without such entry, at
its option, terminate this lease without prejudice to any other
remedy or right of action for arrears qf rent or for any preceding'
or other breach of contract; and in thi event of such termination,
all buildings and improvements thergon shall remain and become the
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property.of the Lessor; furthermore, Lessor shall retain all rent
paid in advance as damages.
19. Improvements; Funding. The Lessee shall be solely
responsible for the funding .of its improvements, maintenance, and
'operation of the Premises and shall hold the Lessor and the State
of Hawaii harmless from any and all claims whatsoeVer arising .n
connection with said activities.
20. Condemnation. If at any time, during the term of
this lease, any portion of the Premises should be condemned, or
required for public purposes by the State of Hawaii or the United

States, the rental shall be reduced in proportion to the value of
the portion of the Premises condemned, The . Lessee shall be
entitled to receive from the condemning authority:
A.. The valUe of growing crops, if any, which Lessee is
not permitted to harvest; and
B. The proportionate value of the Lessee's permanent
improvements so taken in the proportion that it bears to the
unexpired term of the Lease; provided, that the Lessee may, in the
alternative, remove and relocate its improvements to the remainder
of the lands occupied by the Lessee. The Lessee shall not by
reason Of the condemnation be entitled to any claim against the
Lessor for condemnation or indemnity for its leasehold interest and
all compensation payable or to be paid for or on account of the
leasehold interest and all compensation payable or to be paid for
or on account of the leasehold interest by reason of the
condemnation shall be payable to axed be the sole property of the
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Lessor. The foregoing rights of the Lessee shall not be exclusive
of any other to which Lessee may be entitled by lavi. Where the
portion taken renders the remainder unsuitable for the use or uses
for which the land was.deMised, the Lesiee shall have the option to
surrender this lease and be discharged and relieved from any
further liability therefor; provided, that Lessee may remove the
permanent improvements constructed, erected and placed by it within
such reasonable period as may be allowed by the Lessor.
21. Ri'aht to Enter. The Lessor and the agents or
representatives thereof shall have the right to enter and cross any
portion of said demised land for the purpose . of performing any
public or official duties; provided, however, in the exercise of
such rights, the Lessor shall not interfere unreasonably with the
-Lessee or Lessee's use and enjoyment of the Premises.
22. Acceotance Qf Rent Not .a Waiver.

That the

acceptance of rent by the Lessor shall not be deemed a waiver of
any breach by the Lessee of any term, covenantor condition of this
lease, nor of the Lessor's right to re-entry- for breach of
covenant, nor of the Lessor's right tor declare and enforce a
forfeiture for any such breach, and the failure of the Lessor to
insist upon strict performance of any such- term, covenant, or
condition, or to exercise'any option herein conferred, in any one
or more instances, shall

not be construed as a waiver or

relinquishment of any such term, covenant, condition or option.. .
23.

Extension of Time.

That notwithstanding :any-

, prOvision contained herein to the bontrary, wherever app).icabl•e,
-12-
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the Lessor may for good cause shown, allow additional time beyond
the time or times specified herein to the Lessee, in which tc
comply, — observe and perform any of the terms, conditions and
covenants contained herein.
24. Justification of Sureties. Such bonds as may be
required.herein shall be supported by the obligation of a corporate
surety organized for the purpose of being a surety and qualified to
do business are such in the State of Hawaii, or by not less than two
personal sureties,' corporate or individual., for which justification
shall

be

filed as provided in section 78-207. Hawaii Revised

Statutes: provided. however, the Lessee may furnish a bond in like
amount, conditioned as aforesaid, executed• by it alone as obligor,
if, in lieu of any surety or sureties, it shall also furnish and at
all times thereafter keep and maintain on deposit with the Lessor
security in certified checks, certificates of deposit (payable on
demand or after such period as the Licensor may stipulate), bonds,
stocks or other negotiable securities properly endorsed, or execute
and, deliver to said Lessor a deed or deeds of trust of real
property, all of such character as shall be satisfactory to said
Lessor and valued in the aggregate at not less than the principal
amount of said bond. It is agreed that the value at which any
securities may be accepted and at any time thereafter held by the
Lessor under thd foregoing provision shall be determined by the
Lessor, and the Lessee may, with the approval of the Lessor,
exchange other securities or money for any of the deposited
securities or money and shall be at least equal in value to those
-13-
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withdrawn. It is further agreed that substitution of sureties or
the substitution of a deposit of security for the obligation of a
surety or sureties may be made by the Lessee, but only upon the
written consent of the Lessor and that until such consent be
granted, which shall be discretionary with the Lessor, no surety
shall be released or relieved from any obligation hereundet.
2S. Ouiet Enjoyment. The Lessor hereby covenants and
agrees with the Lessee that upon payment of said rent at the times
and in the manner aforesaid and the observance and performance of
the covenants, terms and conditions hereof on the part of the
Lessee to be observed and performed, the Lessee shall and may have,
hold, possess and enjoy the Premises for the term hereby demised,
without hinderance or interruption by the Lessor or any other
person or persons lawfully claiming by through or under it
26. Surrender,. That the Lessee shall, at the end of
said term or other sooner termination of this lease, peaceably
deliver unto the Lessor possession of the Premises, together with

all improvements existing or constructed thereon unless provided
otherwise. Furthermore, upon the expiration, termination end/or .
revocation of this lease, should the Lessee fail to remove any and
all of Lessee's personal property from the Premises, the Lessor may
remove any and all such personal property froin the Premises and
place said property in Storage at the cost and expense of Lessee,
and the Lessee does hereby agree to pay all costs and expenses for
removal and storage of such personal property.
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27. Non-Warranty.

The Lessor does not warrant the

conditions of the leased Premises, as the same is being leased in
"as is" condition.
28. Improvements. That the Lessee shall not at any time
during the term of this lease construct, place, maintain, alter or
install on the Premises any improvements of any kind or description
whatsoever, except with the prior review and written approval of
the Lessor, through its Director of Housing and Human Concerns and
its Director of Parks and Recreation, and the State of Hawaii
through its Chairperson of the Board of Land and Natural Resources,
and upon such conditions as the Lessor and/or the State of Hawaii
may impose. The Lessee shall be solely responsible for the funding
of approved improvements to the Premises together with any bonds
and/or sureties as determined and required by Lessor, and further
shall indemnify and hold Lessor and the State of Hawaii harmless
from and against any and all claims whatsoever arising in
connection with the construction, placement, maintenance,
alteration and/or installation of such improvements.
29. Assiainabilitv, Etc.

That the Lessee• shall not

transfer, assign, sublet or permit any other person to occupy or
use the said Premises or any portion thdreof, Or transfer or assign
this lease or any interest therein, either voluntarily' or by
operation of law, and any transfer or assignment so made shall be
.void; provided, that with the prior written approval of the Lessor
and the State of Hawaii through its Board of Land and Natural
Resources, the assignment or transfer of this lease may be made.
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C.
)

30. Termination. Both 'the Lessor and the Lessee have
the right to terminate this lease with thirty (30) days written
notice to the other party.
31, Definitions.

As used herein, unless clearly

repugnant to the context: • .
A.

"Lessee" shall mean and include the Lessee named

herein, its 'heirs, devisees, personal representation, successors or
any permitted assigns, according to the context thereof.
B.

"Lessor" shall mean and include the County of Maui,

its officers, agents and assigns. Wherever the prior written
consent or approval of the "Lessor" is required in this lease, such
consent or approval shall include, but is not limited to, the
consent or approval of the Mayor, the Director Finance, the
Director of Housing and Human Concerns, and the Director of Parks
and Recreation.
C. •"Premises" shall be deemed to include the land
hereby demised and all buildings and improvements. now or
hereinafter constructed and instalied.thereon.
D.

"Waste" shall be deemed to include, but not limited

to :
1.

Permitting the Premises or any portion thereof '

to become unduly eroded and/or failure to take proper precautions/
or make reasonable effort to prevent or correct same;
2.

Permitting any material increase in weeds'in

uncultivated portions thereof; and
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•
3.

Failure to-employ all of the usable portions of

.the Premises.
32. Annual Reports.

The Lessee shall make annual

reports to the Lessee on the forms specified by the Lessor,
-33. Gender. The use of any gender shall include all
genders, and if there be more than one (1) lessee, then all words
used in the singular shall extend to and include the plural%
34. Paragraph Headings.

The paragraph headings

throughout this lease are for the convenience of the Lessor and the
. Lessee and are not intended to construe the intent or meaning of
any of the provisione thereof.
IN WITNESS WHEREOF, the parties hereto'have caused these
presents to be executed this 2nd day of

January

LESSOR:
COUNTY OF MAUI
By
JAME
Its May •

I JR.

By
SLEY P. LO
Its Director of Finance
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LESSEE :

C)

FRIENDS OF MOKU'ULA INC:
B
APPROVAL RECOMMENDED:

,\EJR-444

5j.nt Name)
Its (1 fees o
7
(Title)
ALICE L. LEE
Director of Housing
and Human Concerns
APPROVAL RECOMMENDED:

FLO
Dir
a

411r, Aed /".0
1111

TY •,
,rat
co

of
ecrea on

APPROVED AS A FORM
AND LEG
SHI, JR.
Deputy Corporation Counsel
County of Maui

2) `EDWARD S. t

APPROVED BY THE BOARD OF LAND
AND NATURAL RESOURCES AT ITS
MEETING HELD ON AUGUST 10, 2001.
APPROVED AS TO FORM:

APPROVAL RECOMMENDED:

uty At7;70-y General
r,(02.,
ted:

,Chairperson
Department of Land •an•
Natural Resources
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STATE OF HAWAII
COUNTY OF MAUI

)
)•
)

0

SS.
'

iQL1 'd5y of
Ditekill2Z4C
On this
c 24 1/,
before me appeared
1
, to me
4
-i -----personally known who, being by me duly sworn, did'say that .r-r-h.f.- is
of FRIENDS OF MOKUIDLA, INC., a Hawaii nonthe 4/64M/A6111profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.
IN WITNESS WHEREOF, I have hereunto set my hand-and official
seal.
Pub c, State of Hawaii
Print Name
My commissioner expires:
ROCE?H!NE a eft Milk rdirzlv avoLIC

STATE OF HAWAII
5S.

MYCOMMLSMNL

A

COUNTY OF MAUI

Drez,77441.
1,0- day
On this
, 2°0/ ,
, to me
before me appear
personally k own who, being by m duly sworn, did say that, 144, is
of FRIENDS OF' MOKU,DLA, INC., a Hawaii nonthe ClattthIxe. 1
profit corporation, in the capacity shown; having been duly
authorized to execute such instrument in such.capacity, and that
said instrument was signed and sealed on behalf. of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.
IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.
-"IPP

.
f

, tar,
14.69Pub ic, State of Hawaii

Print Name
My,,commissioner expires:
ROCPPH:k:: 3 r"" "77:Ra' Pi PUC
MY COlviiiiif:4;:::;4 as"-
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STATE OF HAWAII
SS

COUNTY OF MAUI
On this
2nd day of January ' 2002
, before me
personally appeared JAMES H. APANA, OR., to me personally known,
who, being by me duly sworn, did say that he is the Mayor of the
County of Maui, apolitical subdivision of the State of Hawaii, and
that the seal affixed to the. foregoing instrument is the lawful
seal of the said County of Maui, and,that the said instrument was
signed and sealed on behalf of said County of Maui pursuant to
'Section 7-5.11 and Section 9-18 of the Charter of the County of
Maui; and the said JAMES E. APANA, JR. acknowledged the said
instrument to be the free act and deed of said County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

kota

a_

Public,
ate of Hawaii
Kay . Ogasawara
Print Name
My commission expires: 711/05

STATE OF HAWAII.
SS.
COUNTY OF MAUI
day o
On this
arICIR
, 200
, before me
personally appeared WESLEX P. 130, to me ersonally own, who,
being,. by me duly sworn, did say. h t he is he Mayor of the,Councy
of Maui, a political subdivision of the St to of Hawaii,- arido..that
the seal affixed to the foregoing inst
is the lawful seal: of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui pursuant to Section 75.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. LO acknowledged the said instrument to be the free
act and deed of said•County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Print Name
My commission expires
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Return by Mail (X) Pickup ( ) To
Department of Finance
County of Maui
290 South High Street
96793
Wailuku, Maui, HI
Affects TMK: (2) 4-6-007:por. 002 and 036
LICENSE
THIS INDENTURE OF LICENSE made this

C

of January

, 2002

2nd

day

, by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200
South High Street, Wailuku, Maui, Hawaii 96793, hereinafter
.

referred to as the "Licensor", and FRIENDS OF MOKU'DLA, INC., a
Hawaii nonprofit corporation, whose address is 505 Front Street,
Suite 234, Lahaina,Maui, Hawaii 96761, hereinafter referred to as
the "Licensee";
WITNESgETH:
THAT the Licensor, for and in consideration of the rent
to be paid and of the terms, covenants and conditions contained
herein, all on the part of the Licensee:to be kept, observed and
performed, does hereby demise and license unto the Licensee, and
the Licensee does hereby license from the Licensor, the exclusive
•

use of that certain area of land, and any improvements now or

EXHIBIT
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.hereafter thereon, identified as TeX Map Key No. (2) 4-6-007:por.
002 and 035, in the, control and custody of the Licensor under
Executive Orders 52 and 2889, located at Lahaina, Maui, Hawaii, ana
shown in red on Exhibit "A" attached hereto and made a part hereof
(hereinafter called the "Premises"), together with right of access
to the Premises.
TO HAVE AND TO HOLD the Premises unto the Licensee for
the term of TWENTY (20) YEARS, commencing on the 2nd day of
January

2002, up to and including the

January

1st day of

20 22, unless sooner terminated as hereinafter

provided, the Licensor reserving and the Licensee yielding and
paying to the Licensor a rental of ONE NO/100 DOLLARS ($1.00) per
annum, payable in advance of the license term upon the execution'
hereof, to the County of Maui, Department of Finance, at Licensor's
address designated herein or as otherwise designated in writing by
Licensor to Licensee.
RESERVING uNTO THE STATE OF HAWAII THE FOLLOWING.:
1.

Minerals and Waters.
A. All minerals as hereinafter defined, in, on or

under the Premises and the right, on the State of Hawaii's own
behalf or through persons authorized by it, to prospectlor, mine
and remove such minerals and to occupy and use so much of the
nurface of the ground as may be required for all purposes
reasonably extending to the mining and removal of such materials by
any means whatsoever, including strip mining. "Minerals" as used
herein, shall mean any or all oil, gas, coal, phosphate, sodium,
-2-
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sulphur, iron, titanium, gold, silver, bauxite, loauxitic clay,
diaspore, boehmite, laterite, gibbsite, aluMina, all ores- of
aAuminum and, without limitation thereon, all other mineral:
substances and ore deposits, Whether solid, gaseous or liquid,
including all geothermal resources, in, on, or under the land, fast
or submerged; provided that "minerals" shall not include sand,
gravel, rock or other material suitable for use and used in general
construction in furtherance of the Licensee's permitted activities
on the Premises and not for sale to others.
B. All surface and ground waters appurtenant to
the licensed land and the right on its own behalf or through
persons authorized by it, to capture,- divert or impound the same
and to occupy and use so much of the Premises as may be, required
(-) the exercise of this right reserved; provided, however, that as a
condition precedent to the exercise by the State of Hawaii of the
rights -reserved in this paragraph, just compensation shall be paid
to the Licensee for any of Licensee's improvements taken.
2.

Ownership of Fixed Improvements. At the end of the

license term, all improvements of whatever kind or nature, located
on the land or constructed during the term of this license, shall
be the property of the Licensor.
SUBJECT TO regulatory rights and ownership rights (ifany) of the State of Hawaii established pursuant to state law
including Chapter 6E, Hawaii Revised Statutes, over prehistoric or
historic remains found in, on, or under:the Premises.

-3r
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THE Licensee COVENANTS AND AGREES WITH THE Licensor AS
PQLLOWS:
I.

Payment of Rent. That the Licensee shall pay said

rent to the Licensor at ,the times, in the manner and form aforesaid
in legal tender of the United States of .America.
2.

Taxes. Assessments, Etc. That the Licensee shall

pay or cause to be paid, when due, the amount of all taxes, rates,
assessments and other outgoings of every description as to which
said Premises'or any part thereof, or any improvements thereon, or
the Licensor or Licensee in respect thereof, are now or may be
assessed or become liable by authority of law during the term of
this license; provided, however, that with respect to any
assessment made under any betterment or improvement law which may
be payable in installments, Licensee shall be required to pay only
such installments, together with interest, as shall become due and
payable during said term.
3.

Utility Services. That the Licensee shall pay when

due all charges, duties and rates of every description, including•
water, sewer, gas, refuse collection or any other charges, as to
which said Premises, or any part thereof, or any improvements
thereon or the Licensor or Licensee in respect thereof may during
said term become liable, whether assessed to or payable by the
Licensor or Licensee.
4.

Cove ant Aeainst Discrimi)lation. That the use and

enjoyment of the Premises shall not be'-in support of any policy
which discriminates against anyone based upon race, creed, sex,
-4-
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color, national origin, religion, marital status, familial status,
ancestry, physical handicap, disability, age or HIV(humar
immunodeficiency virus) infection.
5. Sanitation, Ptc:

The Licensee shall keep the

Premises and improvements in a strictly clean, sanitary and orderly
condition.
S.

Waste and Unlawful, Improper or Offensive Use of

Premises. That the Licensee shall not commit, suffer or permit to
be committed any waste, nuisance, strip, or unlawful, improper or
offensive use of the Premises, or any part thereof, nor, without
the prior written consent of the Licensor, cut, down, remove or
destroy, or suffer to be cut down, removed or destroyed, any trees
now growing on the Premise's.
7.

Compliance with Laws.

That the Licensee shall

comply with all of the requirements of all municipal, state, and
federal authorities and observe all municipal, state and federal
laws pertaining to the said Premises, now in force or which may
hereinafter be in force.
- 8.

Inspection of Premises. That the Licensee will

permit the Licensor and its agents, at all reasonable times during
the said term, to enter the Premises ,and examine the state of
repair and condition thereof.
• 9.

Liens. That the Licensee will not commit or suffer

any act to neglect whereby the Premises or any Improvement thereon
or the estate of the Licensee in the seine shall become subject ttY
any attachment, lien, charge or encumbrance whatsoever, except as
-5-
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hereinafter provided, andShall - indemnify and hold harmless the
Licensor from and against all attachments, liens, charges and
encumbrances and all expenses resulting therefrom.
10. Uee of Premisea. That the Licensee shall use or
allow the Premises hereby licensed to be used solely to restore and
preserve Moku'ula and the ponds of Mokuhinia. Other uses shall be
subject to approval in writing by the Licensor and the State of
Hawaii through its Board of Land arid•Natural ReSources.
11. Indemnity. That the Licensee will indemnify, defend
and hold the Licensor and the State of Hawaii harmless from and
.against any claim or demand for loss, liability or damage,
including claims for property damage, personal injury or death,
arising out of any accident on the Premises and sidewalks and
roadays adjacent thereto or occasioned by any act or nuisance made
or suffered on the Premises, or by any fire thereon, or growing out
of or caused by any failure on the part of the Licensee to maintain
the Premises in a safe condition, or by any act or omission of the
Licensee, and from and against all action, suits, damages and
claims by whomsoever brought or made by reason of the nonobservance or non-performance of any of the terms, covenants and
conditions herein or the rules, regulations, ordinances and laws of
the federal, state, municipal or county governments..
12. Costs of Litigation. That in case•the Licensor
and/or the State of Hawaii shall, without any fault on its/their
part, be made a party to any litigation commenced.by or against the
Licensee (other than condemnation propeedings), the Licensee shall
-6-
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and will pay all costs and expenses incurred by or imposed on the
Licensor and/or the State of Hawaii; furthermore, the Licensee
shall and will pay all costs and expenses which may be incurred
or paid by the Licensor and/or the State of Hawaii in enforcing the
covenants and agreements of this license, in recovering possession

of the Premises or in the collection of delinquent rental, taxes
and any and all other charges.
13. Liability Insurance.

That the Licensee shall

procure, at.its own cost and expense, and maintain during the
entire period of this. license, a paid}, or policies of
comprehensive public liability insurance, in an amount of at least
ONE MILLION AND NO/100 DOLLARS ($1,000,006.00), insuring the
Licensee, the Licensor, and the State of Hawaii against all claims
for personal injury and/or death,. and in an amount of at least ONE
(7) HUNDRED THOUSAND AND NO/100 DOLLARS ($100,000.00) for property
damage, or in amounts and for types of coverage as otherwise agreed
to in writing by Licensor and Licensee; that the policy or policies

shall cover the entire Premises, including all buildings,
improvements and grounds and all. roadways or sidewalks on or
adjacent to' the Premises in the control or use of the Licensee.
The Licensee shall furnish the Licensor with a certificate showing•
the policy to be initially in force and shall furnish a like
certificate upon each renewal of the policy, each certffiCate to
contain or be accompanied by an assurance of the insurer to notify
the Licensor of any intention to cancel the policy prior to actual
cancellation. The procuring of this policy shall not release or
-7-
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relieve the Licensee of .its resporisibility under this license as
set forth herein or limit the amount of its liability under this
license. The notice to cancel shall be sent to the Licensor sixty
(60) days prior to the date of cancellation.
14. Fire Insurance. That the Licensee will, at its own
expense, at all times during the term of this license, keep insured
all buildings and improvements erected on the land hereby licensed
in the joint names of Licensor, Licensee and Mortgagee, if any, as
their interest may appear, against loss or damage by' fire including
perils specified in the extended coverage endorsement and in an
amount equal to the maximum insurable value thereof, and will pay
the premiums thereon at the time and'place the dame are payable;
that the policy or policies of insurance shall be made payable iri
1 'case of loss to the LiCensor, Licensee and Mortgagee, if any, as
their interests may appear, and shall be deposited with * the
Licensor and the Mortgagee; and that any proceeds derived therefrom
in the- event of total or partial loss shall be immediately'
available td, and as soon as reasonibly possible, be used by, the
Licensee for rebuilding, repairing, or otherwise reinstalling the
same buildings in a good and substantial manner according to the
plans and specifications approved in writing by the Licensbr;
provided, however, that with the approval of the Licensor; the
Licensee may surrender this license and pay the balance owing on
any mortgage and the Licensee shall then receive that portion of
said proceeds which the unexpired term Of this license at the..time
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of said loss or damage bears to the whole of said term, the
Licensor to retain the balance of said proceeds.
The Licensee shall furnish to the Licensor and Mortgagee;
if any, .a certificate showing such policy or policies to be
initially in force and shall furnish a like certificate upon each
renewal of such policy or policies, each such certificate to
contain or be accompanied by an assurance of the insurer to notify
the Licensor and Mortgagee, if any, of any intention to cancel any
such polity or policies, prior to actual cancellation.
19. Licensor's Lien. That the Licensor shall have a
lien on all the buildings and improvements placed on the said
Premises by the Licensee, on. all property kept•or used on the
Premises, whether the same is exempt from execution or not and on
the rents .of all improvements and buildings situated on said
Premises for all such costs, attorneys' fees, rent reserved, for
all taxes and assessments paid by the Licensor on behalf of the
Licensee and for the payment of all money as provided in this

license to be paid by the Licensee, and such lien shall continue
until the amounts due are paid.

16. Repair and Maintenance. Licensee will at its own
expense from time to time and at all times during the term, well
and substantially repair and maintain, and keep all improvements"'

now or hereafter built or made on the Premises in good and safe
repair, order and condition, reasonable wear and tear excepted.

17. Breach. That time is 'of the essence

of

this

agreement and if the Licensee shall tail to pay sucii-rent or any
-9-
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part thereof at the times and in the manner aforesaid within thirty
:301 days afer delivery by the Licensor of a written notice of such
breach or default, or if the Licensee shall become bankrupt, or
shall abandon the said Premises, or if this license and said
Premises shall be attached or otherwise be taken by operazIcr. cf
law or if any assignments be made of the Licensee's property fc:
zne benefit of creditors, or shall fail to observe and perform any
of the covenants, terms and conditions herein contained and on its
part to be observed and performed, and such failure shall continue
for a period of more than ten (10) days after delivery by the
Licensor of a written notice of such breach or default, by personal
service, registered mail or certified mail to the Licensee at its
last known address and to each mortgagee or holder of record having
a security interest in the Premises, the Licensor may at once reenter the Premises or any part thereof, and upon or without such
entry, at its option, terminate this license without prejudice tc
any other remedy or right of action for arrears of rent or for any
preceding or other breach of contract; and in the event of such
termination, all buildings and improvements thereon shall remain
and become the property of the Licensor; furthermore, Licensor
shall retain all rent paid in advance as damages.
18.

Improvements: Funding. The Licensee shall be solely

responsible for the funding of its improvements, maintenance, and
operation of the Premises and shall hold the Licensor and the State
of Hawaii harmless from any and all claims whatsoever arising in
connection with said activities.

-10-
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19. Condemnation. If at any time, during the term of
this,license, any portion of the Premises should be condemned, or
required for public purposes by the State of Hawaii or the Unite'd
States, the rental shall be reduced in proportion to the value of
the portion of the Premises condemned. The Licensee shall be
entitled to receive from the condemning authority:
A.

The value of growing crops, if'any, which Licensee

is not permitted to harvest; and
B.

The proportionate value of the Licensee's permanent

improvements so taken in the proportion that it bears to the
unexpired term of the License; provided, that the Licensee may, in
the alternative, remove and relocate its improvements to the
remainder of the lands occupied by. the Licensee. The Licensee•
shall not by reason of the condemnation be entitled to any claim
against the Licensor for compensation or indemnity for 'Licensee's
interest and all compensation payable or to be paid for or on
account of the Licensee's interest and all compensation payable or
to be paid for or on account of the Licensee's interest by reason
of the condemnation shall be payable to and be the sole property of
'the Licensor. The fopegoing rights of the Licensee shall not be
exclusive of any other to which Licensee may be entitled by law.
Where the portion taken renders the remainder unsuitable for the
use or uses for which the land was licensed, the Licensee shall
have the option to surrender this license and be discharged and
relieved from any further liability t.thereftir; provided, that'
Licensee may remove the permanent improvements constructed., erected
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and placed by•it within such reasonable period as maybe allowed by
:.he Licensor.
20. Right to Enter. The Licensor and the agents
representatives thereof shall have the right to enter and cross any
portion of said licensed land for the purpose of performing any
public or official duties; provided, however, in the exercise of
such rights, the Licensor shall not interfere unreasonably with the
Licensee or Licensee's use and enjoyment of the Premises.
21. Accentance of Re t Not a Waiver.

That the

acceptance of rent by the Licensor shall not be deemed a waiver of
any breach by the Licensee of any term, covenant or condition of
this license, nor of the Licensor's right to re-entry for breach of
covenant, nor of the Licensor's right to declare and enforce a•
forfeiture for any such breach, and the failure of the Licensor to
insist upon strict performance of any such term, covenant or
condition, or to exercise any option herein conferred, in any one
or more instances, shall not be construed as a

waiver or

relinquishment of any such term, covenant, condition or option.
22. Extension of Time.

That notwithstanding any

provision contained herein to the contrary, wherever applicable,
the Licensor may for good cause shown, allow additional time beyond
the time or times specified.herein to the Licensee, in which to
comply, observe and perform any of the terms, conditions and
covenant's contained herein.
23% Justification of Sureties. Such bonds as may be
required herein shall be supported by 'the obligation of a corporate
-12-
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surety organized for the purpose of being a surety and qualified to
do business as such in the State of Hawaii, or by not less than twc
personal sureties, corporate or individual, for which justificatiOn
shall be filed as provided in section 78-20, Hawaii Reviled
Statutes: provided, however, the Licensee may furnish a bond in
like amount, conditioned as aforesaid, executed by it slope as
obligor, if, in lieu of any surety or sureties, it shall also
furnish and at all times thereafter keep and maintain on deposit
with the . Licensor security in certified checks, .certificates of
deposit (payable on demand or after such period as the Licensor may
stipulate), bonds, stocks or other negotiable securities properly

endorsed, or execute and deliver to said Licensor a deed or deeds
of trust of real property, all of such character as shall be.
satisfactory to said Libensor and valued in the aggregate at not
less than the principal amount of said bond. It is agreed that the
value at which any securities may be accepted and at any time
thereafter held by the Licensor under the foregoing provision shall
be determined by the Licensor, and' the Licensee may, with the
approval of the Licensor, exchange other securities or.money for
any of the- deposited securities or money and shall be at least
equal in value to those withdrawn. It is -further agrded that
substitution of sureties or the substitution of a deposit of
security for the obligation of a surety or sureties may be made by
the LiCensee, but only upon the written consent of the Licensor and
that until such consent be granted, which shall be discretionary

-13-
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with the Licensor, no surety.shall be released or relieved from any
obligation hereunder.
24. Quiet Enioyment. The Licensor hereby covenants and
agrees with the Licensee that upon payment of said rent at the
times and in the manner _aforesaid and the observance and
performance of the covenants, terms and conditions hereof on the
part of the Licensee to be observed and performed, the Licensee
shall and may have, hold, Tossess and enjoy the Premises for the
term hereby licensed, without hinderance or interruption by the
Licensor or any other person or persons lawfully claiming by,
through or under it.
25. Surrender, That the Licensee shall, at the end of

said term or other sooner termination of this license, peaceably
deliver unto the Licensor possession of the Premises, together with
all improvements existing or constructed thereon unless provided
otherwise. Furthermore, upon the expiration, termination and/or
revocation of this license, should the Licensee fail to remove any
and all of Licensee's personal property from the Premises, the
Licensor may remove any and all such personal property from the
Premises and place said property in storage at the cost and expense
of Licensee, and the Licensee does hereby agree to pay all oasts
and expenses for removal and storage of such personal property.
26. Non-Warranty. The Licensor does not warrant the
conditions of the licensed Premises, as. the same is being licensed
in "as is" condition.

-14-
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27. Improvements. That the Licensee shall not at any
time during the term of this license cOnstruct,-plate, maintain.
-alter or install on the Premises any improvements of any kind or
description whatsoever, except with the prior review and written
approval cf the Licensor through its Director of Housing and Human.
Concerns and its Director of Parks and Recreation, and the State
Hawaii through its Chairperson of the Board of Land and Natural
Resources, and upon such conditions as the Licensor and/or the
State of Hawaii may impose.
responsible for the

The Licensee shall be solely

funding of approved improvements to the

Premises together with any bonds and/or sureties•as determined and
required by Licensor, and further shall indemnify and hold Licensor
and the state of Hawaii harmless from and against any and all
claims whatsoever arising in connection with the construction,
placement, maintenance, alteration and/or installation of such
improvements.
28. Assignability, Etc. That the Licensee shall noc
transfer, assign, sublet or permit any other person to occupy or
use the said Premises or any portion thereof, or transfer or assign
this license or any interest therein, either voluntarily or by
operation of law, and•any transfer or assignment so made shall be ..,
void; provided, that with the prior written approval of the
Licensor and the State of Hawaii through its Board of Land and
Natural Resources, the assignment or transfer of this license may
be made.
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. 29. Termination. Both the Licensor and the Licensee
have the right to terminate this license with thirty (30) days
written notice to the other party.
30. Definitions. As used

herein, unless clearly

repugnant to the context:
A.

"Licensee" shall mean and include the Licensee named

herein, its heirs, devisees, personal representation, successors or
any permitted assigns, according to the context thereof.
B.
Maui,

"Licensor" shall mean and include the County of

its officers, agents and assigns. Wherever the prior.

written consent or approval of the "Licensor". is.required in this
license, such consent or approval shall include, but is not limited
to, the consent or approval of the Mayor, the Director Finance, the
Director of Housing And Human Concerns, and the Director of Parks
and Recreation.
C.

"Premises" shall be deemed to include the land

hereby licensed and all buildings and improvements now or
hereinafter constructed and installed thereon.
D.

"Waste" shall be deemed to include, but not limited

to:
1. Permitting the.Premises or any portion thereof
to become unduly eroded and/or failure to take proper precautions
or make reasonable effort to prevent or correct same;
2.

Permitting any material increase in weeds in

uncultivated portions thereof; and

-16Page 21 of 29

3.

Failure to employ all of the usable portions of

the Premises,
31. Annual Reports.- The Licensee shall make 'annual
reports to the Licensee an the forms specified by the Licensor.
32. Gender. The use of any gender shall include all
genders, and if there be more than one (1) Licensee, then all words
used in the singular shall extend to and include the plural:.
33% Paragraph Headings.

The paragraph headings

throughout this license are for .the convenience of the Licensor and
the Licensee and are not intended to construe the intent or meaning
of any of the provisions thereof.
IN WITNESS WHEREOF, the parties hereto have caused these
presents to be executed this 2nd day of

January

2002'

LICENSEE:
FRIELID. oF:500, ,, INC.
4....
41e
4.1

Its

.11.4'/ L24.'17*(1.4-40
cPir4nt Name)
GE- toe
(Title)

(Tit el
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LICENSOR:
COUNTY OP MAUI
Y.f.40-4 0mmmiciA.
BY
JAMES , •■"ANA, JR.
Its Mayor
By
WES EY P. LO
Its Director of Finance
APPROV- RECOMMEND •

sp _
ALICE L. LEE
Director of Housing
and Human Concerns
APPROVAL RECOMMENDED:

APPROVED AS T FORM
AND LEG
EDWARD S.
SHI, JR,
Deputy Corporation Counsel
County of Maui
APPROVED BY
BOARD OF LAND.
AND NATURAL RESOURCES AT ITS
MEETING HELD ON APRIL 12, 2001.
APPROVAL RECOMMENDED:

APPROVED AS TO FORM:

puty At
ated: /

eneral

Chairperson
Department' of Land
Natural Resources
-18-
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STATE OF HAWAII
)

SS. .

COUNTY OF MAUI

On this

IciL

day. of
Dak77.26g..
, .20 DT,
-hr"-FM----T to me
before me appeared
personAlly known who, being by e duly sworn, did say that AA- is
the fit%;cte44
of FRIENDS OF 4DEU,ULA, INC., a Hawaii nonf--profit corporation, in the capacity shown, having been duly
authorized to execute such instrument in sudh capacity, and that
said instrument was signed and sealed on.behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.
•

seal.

IN WETNESS WHEREOF, I have hereunto set my hand and official

Pe

t-aolie/Ntic, State of Hawaii

L -51

M;i2mrln1
i ::ione; expires:
STATE OF HAWAII
(1) COUNTY OF MAUI

)
)
)

CA1:7- ;.;61.16

SS.

MY COVia..:;C:.

DZO.1:171/X4(.,
On this _at": day
, 20 0/
before me appeared
, to me
1---P- )11k.
--perso all kn9wn ho, being by mail:lull,' sworn, did say that _XL, is
the • CL
b-li
of FRIENDS OF MoKsIULA, INC., a Hawaii nonprofit corporation, in the capacity shown, having been duly
authorized to execute such instrument in such capacity, and that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and the said officers
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto. set my hand and official
seal.

of

Public, State of Hawaii

Print Name
My commissioner expires:
EP CC" • -

.
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STATE OF HAWAII

SS.
COUNTY OF MAUI'
On this
2nd day of
January
2002
, before me
personally appeared JAMES E. APANA, JR., to me personally known,
who, being by me duly sworn, did say that he is the Mayor of the
County of Maui, a political subdivision of the State of Hawaii, and
that the seal affixed to the• foregoing instrument is the lawful
seal of the said County of Maui, and.that the said instrument was
signed and sealed on behalf of said County of Maui pursuant tQ
"Section 7-5.11 and Section 9-18 of the Charter of the County of
Maui; and the said JAMES H. APANA, JR: acknowledged the said
instrument to be the free act and deed of said County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

-ie4

(/'... 0..

(.47/....4A.
Note Public,
ate of Hawaii
Kay . Ogasawara.
Print Name
My commission expires: 7/1/05
STATE OP HAWAII
SS.

COUNTY OF MAUI
:41 day o
OMR
On this 4
200 , before me
personally appeared WESLEY P. LO, to me •ersonally
own, who,
beingjoy me duly sworn, did sayt he is he Mayor of the.pounty
of Maui, a political subdivision of the St te of Hawaii,- and-...hat
the seal affixed to the foregoing inst •
is the lawful seal of
the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui pursuant to Section 75.11 and Section 9-18 of the Charter of the County of Maui; and the
said WESLEY P. LO acknowledged the said instrument to be the free
act and deed of said•County of Maui.
•

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Print Name
My commission expires:M

00
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C)

Ili.

.1140 ..1.14114(471,

243'50'

643.50

•••■••■••

33510'
27.00
245'20'
45.00

MALU—ULU-0—LELE PARK
ECECUTIVE ORDER NO. 52
7.504 ACRES

8
c.3
2414=',

(5.700 ACRES)

0
0
E.,

z

; .
24430'
•
4445' —140.00

154'45'
55.93
•

."

60.00

24-410'
-

•-•

JARgiOzase
.
••• Ara.'
•

45Cr.00"-

TWO) 4-6--D07: 039

PLATJSHOWING AREA OF
"LICENSE TO OCCUPY"
Portion of Malu—Uln—O—Lele .Park
No. 5983-LS

SITUATE) AT WAINER. LAURA, MAUI, HAWAII
PREPARED FOR:

PREPARE) BY:

NEWCOMER — LEE
FRIENDS OF MOKUITIA, INC.
605 FRONT STREET, SUITE 234
140wLEIJA:0::=77RVEYW
IdtHAINA, HI 06761
TELLS PLAT WAS ?WARM BY 100 OR
ORS'9111
SUBS
C. 13'
L3 ER UT DIRECT SUPERVISION.

TALMO) 4-8-007: PORTION OF 002

06793

SCALE: 1 INCH 40 100 PEST

DATE: OCTOARR ar, 2nnn

DESCRIPTION

AREA OF LICENSE TO OCCUPY
PORTION OF MALU-ITLII-O-LELE PARK
(PORTION EXECUTIVE ORDER NO. 52)
PORTION OF TAX MAP KEY: (2) 4-6-007: PARCEL 02
All of that certain parcel of land, being a portion of the Malu-Uln-O-Lele Park, (Portion of
Executive Order No. 52), being a portion of Parcel 2 of Tax Map Key: (2) 4-6-007, situated
at Wainee, Lahaina, Island and County of Maui, State of Hawaii and being more particularly
described as follows:
Beginning at the east corner of this parcel of land, on the southwesterly boundary of the
Wainee Protestant Church Lot and. Grant 7151 to Board of Trustees of the Wainee Church of
Lahaina, Maui, said point also being the east corner of said Malu-Illu-O-Lela Park (Portion
Executive Order No. 52) and the north corner ofParcel 1 of said Tax Map Key: (2) 4-6-007
and Royal Patent 7860, Land Commission Award 7715, Apana 3 to Lota Katnehameha
(Certificate of Boundaries No. 48), the coordinates of said point of beginning referred to
Government Survey Triangulation Station "LAINA" being;
8,843.44 feet South
2,288.75 feet West
and running by azimuths measured clockwise from true South:
1.

62° I 0' 001'

450.00 feet along Parcels 1, 38 and 37 of said Tax Map Key:
(2)4-6-007 and said Royal Patent 7860, Land
Commission Award 7715, Apana 3 to Lota
Kamehameha (Certificate ofBoundaries No. 48);

2.

640 30' 00"

172.00 feet along Parcels 37 and 36 of said Tax Map Key; (2)
4-6-007 and said Royal Patent 7860, Land Commission
'Award 7715, Apana 3 to Lota Kamehameba
(Certificate of Boundaries No. 48) to the east corner of
the Malu-Ulu-O-Lele Park Pumping Plant Site, being
Parcel 35 of said Tax Map Key (2)4.6-007;

3. 154* 00' 00"

4. 244° 30' 00"

185.00 feet along said Malu-Uln-0-Lele Park Pumping Plant
Site, being Parcel 35. &said Tax Map Key: (2)
4-6-007 and along the remainder of said Main-Ulu-0Lete Park (Portion.of Executive Order No. 52);
32.00 feet along the remainder of said Malu-Ulu-O-Lele Park
(Portion of Executive Order No. 52);
Page 1 oft
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5. 1540 00' 00"

85.00 feet along same;

6. 244° 30' 00"

160.00 feet along same;

7. 334D 00' 00"

210.00 feet along same;

8. 2440 30' 00"

290.33 feet along same;

9. 154° 45' 00"

55.93 feet along same;
140.00 feet along same to a point on the southwesterly
boundary of said Wainee Protestant Church Lot;

10. 244° 45'00"

97.00 feet along said Wainee Protestant Church Lot to the
point of beginning and containing an area of 1.804
Acres, more or less.

11. 334° 45' 00"

Prepared by:
0

NEWCOMER-LEE
LAND SURVEYORS, INC.-, a Hawaii Corporation

ce

N3

47,

R

LICENSED
PROFESSIONAL
LAND SURVEYOR
SU

fi

JS

No. 59113-LS

'41'44

This description was prepared from record
information filed in Sob Folder 2000-4955.

Inz44,_4
BRUCE R I RR
Licensed Professional Land
Surveyor Certificate No. 5983-LS

10/25/00
FRIENDS OF MOKUTULA. DIC. •
Fife 2000.4955
49551rirendsollease
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1

LAND COURT. SYSTEM
Return by Mail (X) Pickup ( )
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

REGULAR SYSTEM
To:

Affects STK: (2) 4-6-007:001
FIRST AMENDMENT TO LEASE.
THIS FIRST AMENDMENT TO LEASE made this

MAY 1 2003

, 20

day of

, by and between the COUNTY OF MAUI, a

political subdivision of the State ofHawaii, whose address is 200
South High Street, Wailuku, Maui, Hawaii 96793, hereinafter
referred to as the "LESSOR", and FRIENDS OF MORU'ULA, INC., a
Hawaii non-profit corporation, whose address is 505 Front Street,
Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as
the "LESSEE";

WITNgSSATH:
WHEREAS, LESSOR and LESSEE entered into that certain Lease
dated January 2, 2002 ("Lease"), a copy of which is. attached hereto
as Exhibit il"; and
WHEREAS, LESSOR and LESSEE desire to amend said Lease to
\

authorize LESSEE to operate a parking concession on the premises;
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EXHIBIT " 3

•
NOW, THEREFORE, for and in consideration of the mutual
promises and conditions set forth in the Agreement, the parties
hereby agree as follows;
Section 10., Use of Premises., is amended in its entirety to
read as follows:
"10. Use of Premises. That the Lessee shall use or
allow the Premises hereby demised to be used solely to
restore and preserve Moku'ula and the ponds of Mokuhinia.
As an incidental use thereto, for thy first three CP
Years of the Lease term. Lessee shall be permitted to
operate a parking concession on the Premises, the net
proceeds of which shall be used by Lessee for restoration
and preservation purposes.
Such incidental lase to
er- a
vie
in
its discretion, annroved by the Maui County Coun41 by
se.
ouncil,gachj,aoWgat
ia
tsgsL
Other uses shall be subject to approval in writing by the
Lessor and the State of Hawaii through its Board of Land
and Natural Resources."
All other terms, conditions, provisions and covenants of the
Lease not herein modified by this First Amendment, including the
covenant to pay rent, shall remain unchanged and in full force and
effect.
IN WITNESS WHEREOF, the parties have executed these presents
the day and year first above written.

-2-
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•

LESSOR:
COUNTY

y
M. ARAKAWA
It's Mayor

By

A. REGAN
Its Director of Fi oe
LESSEE:

--"-FRIENDS OF MORO
.41

INC.

APPROVAL RECOMMENDED:
411411.111rAr4.ture)

-

DANILO F. AGSAL G
Budget Director

GLENN T. CORREA
Director of Parks
and °=. -ation

Its

By

G,=4-1. 0

(grknt Name Above.)
Itltesono42.3-r
(Title)

-7 (j gnatureAr-'
(Print. Name Above)

/ /OM
ALICE L. LEE, Director
of.Hausing and Human
Concerns

-

./(J-e.--r,c.A.
(Title)

APPROVED AS
AND
EDWARD S. KUS
R.
Deputy Corporation Counsel
County of Maui
SI val,NEmPARKMAgrenotentsVaakuula leissa amen:lomat 2 .wad
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STATE OF HAWAII

.)
SS.

COUNTY OF MAUI

1 we

On this
day of tlAY
, 200
, before me
personally appeared ALAN M. ARAKIWA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to ,the foregoing instrument is the lawful seal of
the said County of Mai, and that the said instrument was signed
and sealed on behalf of said County of Maui by authority. of its
Charter; and the said ALAN M. ARANAWA acknowledged the said
instrument to be the free act and deed of said County of Maui.
IN WITNESS WHEREOF
official seal.

hereunto set may hand and

11WHIROof Hawaii
Print Name
My commission expires:
STATE OF HAWAII
SS.
COUNTY OF MAUI
On this
day of 431V,
-, 20023 , before me
personally appeared REX= A. REGAN, to me personally known, who,
being by me duly sworn, did say that he is the.Director of Finance
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter; and the said KEITH A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

6

Print Name
My -conartission expires: effief/007
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STATE OF HAWAII
COUNTY OF

110.4.44)

) SS.
)

On this 20 au day of /6(11
, 20 03 J before me
personally appeared .
Terry I,,tiirldiormel
, to me
personally known, who, being Bir me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person (s) , and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities..
EN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

2011 0

State of Hawaii.
41;
NOTEi
Pr'
Ninq—rt. A. vgAmurifk
My commission sx*ni!sslan axigras:. May 23, 2003

STATE OF HAWAII
COUNTY OF

M 0-1.11.1

• ) SS.

On this -gyp _(& day of
April
, 20 03 , before me
personally appeared
on
A., •
, to me
personally known, who, being by duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s), and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities..
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.
drALL-Atario.
'
NOTAIWP
-te of Hawaii.
Prin
My commission exp
.-a:R5My
May 23, 2003
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i
t

OA.

SYSTEM
Return by Mail (X) Pickup ( ) To:
Department of Finance
County of Maui
200 South High Street
Wailuku, Maui, HI 96793

RE

SYSTEM

Affects TMK: (2) 4-6-007:por. 002 and 036

MIST AMENDMENT To L/CENSE

a

MIS FIRST ANENDMENT TO LICENSE made this

MAY 1 agli

•

, 20

day of

, by and between the COUNTY OF MAUI, a

political subdivision of the State of Hawaii, whose address is 200
“South High Street, Wailuku, Maui, Hawaii 96793, hereinafter
referred to as the "LICENSOR", and FRIENDS OF MOKU'ULA, INC., a
Hawaii non-profit corporation, whose address is 505 Front Street,
Suite 234, Lahaina, Maui, Hawaii 96761, hereinafter referred to as
the "LICENSEE";
WITNESSETH:
.WHEREAS, LICENSOR and LICENSEE entered into that certain
License dated January 2, 2002 ("License"), a' copy of which is
attached hereto as Exhibit "1"; and
WHEREAS, LICENSOR and LICENSEE desire to amend said License to
authorize LICENSEE to operate a parking concession on the premises;
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EXHIBIT, "

NOW, THEREFORE, for and in consideration of the mutual
promises and conditions set forth in the Agreement, the parties
hereby agree as follows:
Section 10., Uqe of Premses., is amended in its entirety to
read as follows:
"10. Use of Premises. That the Licensee shall use
or allow the Premises hereby licensed to be used solely
to restore and preserve Moku'ula and the ponds of
Mokuhinia. As an incidental use thereto, for tie first
three (3) years of the License term. Licensee shall be
temporarily permitted to operate sparking concession on
the Premises, the net proceeds of which shall be used by
Licensee for restoration and preservation purposes. Such
a
t.
1 be
A f. CO
reviewed and, in its discreion, approved by the Maui
csuntv Council by separate resolution. at the end of the
first three (31 years and then_ every five 00 wars
thereafter duriqa the term Qf the License. If not
approved by the Maui County Qouricil. such incidental use
shall not be Permitted, Other uses shall be subject to
approval in writing by the Licensor and the State of
Hawaii through its Board of Land and Natural Resources."
All other terms, conditions, provisions and covenants of the
Lease not herein modified by this First Amendment, including the
covenant to pay rent, shall remain unchanged and in full force and
effect.
IN WITNESS WHEREOF, the parties have executed these presents
the day and year first above written.

-2-
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LICENSOR:
COUNTY NAU
By

M. ARAKAWA
Its Mayor

C

By

RE = A. REGAN
Its Director of

ce

=CENSER:
FRIENDS or mompum,
-. APPROVAL RECaMMENDED:

DANILO F. AGSALOG
Budget Director

GLENN T. CORREA
Director of Parks
and Recreat'

ature)
.14Fr
tit
Name Above)
Its cset,54513.--r
(Title)
s

By
tPrint Nam- Above)
./re.e4e■4$4-e.'

ALICE L. LEE, Director
of Housing and Human
Concerns

(Title),

APPROVED AS TO FO'
AND LEG.!.EDWARD S. KU
Deputy Corporation Counsel
County of Maui
SOALMESMPAMSNA7reements1mokuula license. amendment 2.wp4
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STATE OF HAWAII

SS.

COUNTY OF MAUI
M Y 1 2008
day of A
On this'
, 200
, before me
personally appeared ALAN M. MAMA, to me personally known, who,
being- by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui, and that the said instrument was signed
and'sealed on behalf of said County of Maui by authority of its
Charter; and the said ALAN M. ARAM& acknowledged the said
instrument to be the. free act and deed of said County of Maui.
IN WITNESS WHEREOF, .1 have hereunto set my hand and
official seal.

Ofrofrge,--

IA

lattre /54t
Hawaii46

•

Print Name
'
My commission expires:

STATE OF HAWAII
SS.

COUNTY OF MAUI . )

, 20C
an this :,!" day of 47e4/4before me
personally appeared KEITH A. REGAN, to me personally known, who,
being by me duly sworn, did say that he is the Director of Finance
of the County of Maui, a political subdivisiori of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
Instrument was signed and sealed on behalf of said County of Maui
by authority of its Charter; and the said KEITH A. REGAN
acknowledged the said instrument to be the free act and deed of
said County of Maui.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

IS

Print Name
My commission expires: e*. eq7 •
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STATE OF HAWAII
COUNTY OP

frtaLt,la

}'
) SS.

On this age.. day of Arnri
, 20 03 , before me
personally appeared
Aisle on
arm:.
, to me
personally known, who, being • me duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person(s) , and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.
IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

NO
, State of Hawaii.
Pr
My commission exPlaWASTTE A. SAKAMURA
Myeommisaion EXpires: May.23, 2003
STATE OF HAWAII
COUNTY OF

ND.W.

)
) SS.
)

On this amt.. day of Arrol
, 20 03 , before me
personally appeared
Jerry kwuti fo hrjr)
, to me
personally known, who, being by Ind 'duly sworn or affirmed, did say
that such person(s) executed the foregoing instrument as the free
act and deed of such person (,$) , and if applicable in the capacities
shown, having been duly authorized to execute such instrument in
such capacities.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Z
NO
, State of Hawaii.
Er 4
,t 1
*
L ,JA1 .:1110-5
My commission'exliiiMa‘iatetreofft-Marrek2003
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