ATTACHMENT

REQUEST FOR KA PA`AKAI CONSULTATION
MAUI ISLAND WATER USE AND DEVELOPMENT PLAN
The Water Use and Development Plan (WUDP) provides a plan for the allocation of water to
land uses and all water users on Maui Island consistent with State and County plans over the
next 20 years. The Plan is being prepared by the Maui County Department of Water Supply,
Water Resources & Planning Division. The potential impacts of preliminary strategies and
actions that have been identified through an assessment of water resources and needs over the
next 20 years including community outreach should be evaluated and mitigation identified to
reduce their effects on traditional and customary Hawaiian rights and practices, if impacts are
found to exist.
In order to identify cultural, historical or natural resources, or traditional and customary
practices; anticipate impacts; and protect native Hawaiian rights; we are consulting with the
Maui Aha Moku Advisory Committee and others as indicated in Attachment C.
This document provides the following:
 Overview of the proposed project and consultation process. (Pages 1-8)
 Attachment A - Generalized Assessment of Impacts of Preliminary Measures and
Strategies on Traditional and Customary Practices of Native Hawaiians. The statement
of resources and analysis of potential impacts is more generalized than for a locationspecific project. (Pages 9-28)
 Attachment B - Evaluation Form to help people identify native Hawaiian cultural historical
or natural resources and traditional and customary practices that are present or may be
potentially impacted by the preliminary strategies or measures. (Pages 29-33)
 Attachment C - Ka Pa`Akai Analysis Information Gathering Methodology. (Pages 34-38)
 Please note that Preliminary Information - Background, Existing Resources and Uses
and Future Demands is now online at http://www.mauicounty.gov/2051/Maui-IslandWater-Use-Development-Plan/
Please submit comments by March 30, 2017 to:
Maui County Department of Water Supply
Water Resources & Planning Division
Attn: Pam Townsend, Staff Planner
2200 Main Street, Suite 102
Wailuku, HI 96793
By Email: pam.townsend@co.maui.hi.us
Please contact Pam Townsend with any questions at (808) 463-3110.

Ka Pa'akai Process Simplified
The Hawai`i Supreme Court in Ka Paʻakai O Ka `Aina v. Land Use Commission (2000) provided an
analytical framework “to effectuate the State`s obligation to protect native Hawaiian customary and
traditional practices while reasonably accommodating competing private [property] interests.” The
Court enumerated three tests for agencies to protect traditional and customary Hawaiian practices to
the extent feasible. Under this framework, state and county agencies must independently assess the
following when reviewing land use applications:
(A)

(B)
(C)

The identity and scope of valued cultural and historical or natural resources in the petition area
including the extent to which traditional and customary Native Hawaiian rights are exercised in
the petition area;
The extent to which those resources including traditional and customary Native rights will be
affected or impaired by the proposed action; and
The feasible action, if any, to be taken by the state to reasonably protect Native Hawaiian rights if
they are found to exist.
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CONSULTATION
ASSESSMENT OF IMPACTS AND MITIGATIONS UPON HISTORIC, NATURAL AND CULTURAL
RESOURCES AND NATIVE HAWAIIAN TRADITIONAL AND CULTURAL PRACTICES
In order to identify and protect the traditional and customary rights and native Hawaiian
cultural resource practices consistent with the requirements of the State Constitution, statutory
law, legal decisions and other guidance, the Water Use and Development Plan (WUDP) will
provide a “Ka Pa`akai analysis.” This document outlines the legal framework, how the analysis
and process relates to the WUDP, and methods for conducting the process. While a Ka Pa`akai
analysis should generally be done at the permitting stage for a specific development project, it
should also be applied at the planning stage, if there are policies or strategies that may affect
traditional and customary rights (e.g. water transfers) or if there are location-specific
development proposals (e.g. new well construction, diversions, desalination, etc).
OVERVIEW
The WUDP provides a plan for the allocation of water to land uses and all water users on Maui
Island consistent with State and County plans over the next 20 years. The potential impacts of
policies, strategies and actions proposed in the WUDP will be evaluated and mitigation
identified to reduce their effects on traditional and customary Hawaiian rights and practices, if
these are found to exist. This involves a consultation process including native Hawaiian cultural
organizations, practitioners and community leaders as well as the community at large.
LEGAL FRAMEWORK
Hawaiians have legal standing and unique rights that are distinguishable from those of the
general public. The Hawai`i State Constitution was amended in 1978 to specifically recognize
traditional and customary Hawaiian practices:
Article XII Section 7. The State reaffirms and shall protect all rights, customarily and
traditionally exercised for subsistence, cultural and religious purposes and possessed
by ahupua`a tenants who are descendants of native Hawaiians who inhabited the
Hawaiian Islands prior to 1778, subject to the right of the State to regulate such rights.
Cultural practices are broadly defined as traditions, beliefs, practices, life ways, and societal
history of a community and its traditions, arts, crafts, music, medicine, religion and related
institutions.
State of Hawai`i agencies have the responsibility to assess the potential impacts of land use
proposals on environmental resources in the public trust in order to preserve and protect
customary and traditional native Hawaiian rights to the extent feasible.1
Hawaii Constitution, Article XII §7, HRS § 1-1, HRS § 7-1, Hawaii Supreme Court 79 H. 425, 903
P.2d 1246.
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Traditional and Customary Rights Clarified by the Hawai`i Supreme Court
The Hawai`i Supreme Court has recognized that H.R.S. section 7-1 specifically protects the right
to gather, although that right is limited to the items listed in the statute. Broader protection for
the exercise of traditional and customary practices is clarified in H.R.S. section 1-1, extending
those rights to the gathering of materials that are otherwise essential to a tenants way of life,
including medicinal plants and upland subsistence farming practiced other the ahupua`a where
Native Hawaiians regularly resided. Article XII, section 7 of the Hawai`i Constitution has been
interpreted by Hawai`i courts as protecting gathering rights exercised beyond the boundaries of
the ahupua`a of residence, and have held that “legitimate traditional and customary practices
must be protected to the extent feasible.” The state does not have the “unfettered discretion
to regulate the rights of ahupua`a tenants out of existence.” The state can, however, permit
private property owners to exclude persons “pursuing non-traditional practices or exercising
otherwise valid customary rights in an unreasonable manner” or on private property that is
“fully developed.”
Rights of Ahupua`a Residents
Gathering rights are protected by three sources in Hawai`i law according to the Hawai`i
Supreme Court: H.R.S. sections 7-1 and 1-1, and article XII, section 7 of the Hawai`i Constitution.
The court held that residents of an ahupua`a may—for the purpose of practicing Native
Hawaiian customs and traditions—enter undeveloped lands within the ahupua`a to gather the
items listed in H.R.S. section 7-1: “firewood, house-timber, aho cord, thatch, or ki leaf.” The
court also ruled that pursuant to article XII, section 7, courts are obligated “to preserve and
enforce such traditional rights.” It further determined that H.R.S. section 1-1 ensures the
continuation of Native Hawaiian customs and traditions not specifically enumerated in H.R.S.
section 7-1, which may have been practiced in certain ahupua`a “so long as no actual harm is
done thereby.” 2 The court eventually ruled against Kalipi, but the case is important because it
was the first in which the Hawai`i Supreme Court recognized the modern legal bases of
traditional and customary rights: H.R.S. sections 7-1 and 1-1, and article XII, section 7 of the
Hawai`i Constitution.3
In summary, the court ruled that: (1) mere ownership of property within an ahupua`a is not
sufficient to justify the exercise of traditional and customary rights in that ahupua`a; (2) H.R.S.
section 7-1 permits only hoa`aina (native tenants) to gather in the ahupua`a where they live;
(3) H.R.S. section 7-1 permits only hoa`aina to gather the items enumerated in that statute; (4)
H.R.S. section 7-1 permits only hoa`aina to enter undeveloped (rather than fully developed)
lands for the purpose of exercising traditional and customary rights; (5) the interests of the
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Kalipi, 66 Haw. at 10, 656 P.2d at 751.
Forman, David M., Susan K. Serrano. Ho`ohana Aku, a Ho`ola Aku: A legal primer for Traditional and Customary
Rights in Hawai`i, 2012
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property owner and hoa`aina must be balanced; and (6) H.R.S. section 1-1 protects other
traditional and customary practices that have continued without harm to property owners.4
Rights of Residents Outside Ahupua`a Boundaries
The Hawai`i Supreme Court held that under article XII, section 7, traditional and customary
rights could be exercised for subsistence, cultural, and religious purposes on undeveloped lands
beyond the ahupua`a of residence, provided that “such rights have been customarily and
traditionally exercised in this manner.” 5
In summary, the court held: (1) hoa`aina can gather beyond the ahupua`a in which they live,
where such rights have been customarily and traditionally exercised in this manner; (2)
hoa`aina can gather what is needed for traditional and customary Hawaiian subsistence,
cultural and religious purposes; (3) hoa`aina may enter undeveloped lands to reasonably
exercise their traditional and customary practices; and (4) the interests of the property owner
and hoa`aina must be balanced.
Rights Exercised on Less Than Fully Developed Land
The Hawai`i Supreme Court in Public Access Shoreline Hawaii v Hawai`i County Planning
Commission (1995) ("PASH") provided a doctrine to resolve disputes in which native Hawaiians
seek to practice traditional rituals and gather materials related to their cultural practices in a
reasonable manner on land that is privately owned. This modern property law, which draws
from both western law and native Hawaiian custom and tradition, provides guidance on the
rights and expectations of private parties, as well as on agencies.6
In summary, PASH/Kohanaiki meant that: (1) hoa`aina can gather anywhere that such rights
have been customarily and traditionally exercised in that manner; (2) hoa`aina can gather what
is needed for traditional and customary subsistence, cultural and religious purposes; (3)
hoa`aina can gather on land that is less than fully developed; (4) the government cannot
regulate traditional and customary rights out of existence; (5) the balance weighs in favor of the
property owner against hoa`aina who exercise otherwise valid customary rights in an
unreasonable manner.
Duty of State Agencies to Protect Native Hawaiian Traditional and Customary Rights
The Hawai`i Supreme Court in Ka Paʻakai O Ka `Aina v. Land Use Commission (2000) provided
an analytical framework “to effectuate the State`s obligation to protect native Hawaiian
customary and traditional practices while reasonably accommodating competing private
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[property] interests.”7 The Court enumerated three tests for agencies to protect traditional and
customary Hawaiian practices to the extent feasible. Under this framework, state and county
agencies must independently assess the following when reviewing land use applications:
(A) The identity and scope of valued cultural and historical or natural resources in the
petition area including the extent to which traditional and customary Native Hawaiian
rights are exercised in the petition area;
(B) The extent to which those resources including traditional and customary Native rights
will be affected or impaired by the proposed action; and
(C) The feasible action, if any, to be taken by the state to reasonably protect Native
Hawaiian rights if they are found to exist.

IDENTITY AND SCOPE OF VALUED CULTURAL AND HISTORICAL OR NATURAL RESOURCES
INCLUDING THE EXTENT TO WHICH TRADITIONAL AND CUSTOMARY NATIVE HAWAIIAN
RIGHTS ARE EXERCISED IN THE WUDP AREA
The Water Use and Development Plan Area
The pre-contact native Hawaiian population centers and the ahupua`a land management
system were focused on the island`s streams and nearshore resources, and contemporary
cultural, historical and natural resources and traditional and customary Native Hawaiian rights
are similarly focused in those areas. The Maui Island WUDP encompasses all of Maui Island, and
while the residential and commercial land uses and users of water on Maui are clustered within
the developed areas, residents, commercial ventures and agriculture exist throughout the
Island. Ground, surface and alternative water resources and their associated ecosystems, and
wells, stream diversions, and other water development systems and conveyances that support
existing and future development are located both proximate to and distant from the uses they
serve. Thus, while pre-contact population centers and cultural practices were focused in certain
areas such as streams and nearshore waters, present cultural practices may be affected by
distant and varied uses such as agriculture and population centers which transport water from
culturally intensive and sensitive areas to those areas with less cultural usage intensity.
Identification and Scope of Resources
Unfortunately, there is no “standard” source for planning documents, permit applicants or
approving agencies to consult regarding valued cultural and historical or natural resources and
potential native Hawaiian traditional and customary practices. Through application of the Ka
Pa`akai framework, analysis can be accomplished by gathering enough decision-making
information to generate an accurate contextual analysis.
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Based upon consultations with knowledgeable individuals and organizations (including native
Hawaiian cultural organizations, practitioners and community leaders) and review of existing
studies, it appears that cultural practices within the context of the Maui Island WUDP include
such broad categories as food, dance, physical practices and health arts, flora, subsistence and
religious practices and gathering places, cultural settings, and festivals and ceremonies.
An Evaluation Form is provided in Attachment A to help people identify native Hawaiian
cultural resources and traditional and customary practices that are present or may be
potentially impacted by the preliminary WUDP strategies or measures. The attached Evaluation
Form is provided for convenience and combines the Aha Moku Advisory Committee Report
Form and a form developed for the Native Hawaiian Access Rights Project by the State of
Hawai`i Coastal Zone Management Program, Office of Planning, and Department of Business,
Economic Development and Tourism. For the purposes of the WUDP, the statement of
resources, potential impacts and ways to reduce impacts may be more generalized than would
be associated with a single, location-specific project. Therefore, the person or entity submitting
the form should fill out the relevant questions. Submittal of information in another format is
also acceptable. Evaluation forms or other information provided by persons, community
organizations or cultural practitioners can be included as part of the WUDP process.

EXTENT TO WHICH CULTURAL, HISTORICAL AND NATURAL RESOURCES INCLUDING
TRADITIONAL AND CUSTOMARY NATIVE RIGHTS WILL BE AFFECTED OR IMPAIRED BY THE
PROPOSED ACTION, AND FEASIBLE ACTIONS THAT CAN BE TAKEN TO REASONABLY PROTECT
NATIVE HAWAIIAN RIGHTS IF THEY ARE FOUND TO EXIST
The WUDP provides the comprehensive framework for the development and use of water
resources on Maui for all land uses and water users. Identification of the nature and scope of
cultural, historic, and natural resources, including traditional and customary rights that may
exist, provides the basis for the evaluation of the extent to which these resources may be
affected or impaired by the policies, strategies and actions proposed in the WUDP. Some
methods and resources used in the identification of resources and practices will also be utilized
to identify impacts and potential mitigations upon native Hawaiian rights. While the WUDP
policies, strategies and actions are typically not location-specific, the WUDP provides the
opportunity to holistically identify, evaluate and mitigate potential impacts at the earliest time
possible. It provides the opportunity to comprehensively address regional or islandwide issues,
such as watershed or streamflow protection, that cannot be effectively addressed at the
location specific project level. Therefore, conducting a thorough consultation and review
process at this time is essential.
Preliminary WUDP Impacts and Mitigation
Preliminary strategies for the development and use of water resources on Maui have been
identified through an assessment of water resources and needs over the next 20 years including
community outreach. A Matrix has been prepared briefly assessing and summarizing how each
6

preliminary strategy or measure may relate to native Hawaiian rights along with possible
mitigation measures that could be considered for inclusion in the WUDP to reduce those
impacts. Although the Matrix is at present limited to traditional and customary rights, they are
integrally linked to potential impacts related to cultural and natural resources. The Matrix
should be viewed as another tool to assist the public in thinking about the potential
implications of the WUDP and ways to ensure cultural, historical and natural resources
including traditional and customary rights are protected.
Future Implementation of WUDP and Ka Pa`akai Analysis
The future implementation of the policies, strategies and actions set forth in the WUDP will
generally occur through capital improvement plans, regulatory changes, development of water
sources or system infrastructure, and other actions. Some of these actions may require a Ka
Pa`akai analysis at the development permit stage in the form of an environmental assessment.
The WUDP process provides an opportunity to identify which types of future WUDP
implementation actions cannot be adequately evaluated in the WUDP due to lack of specificity
or information and/or are subject to a Ka Pa`akai analysis when they are carried out. The WUDP
process also provides an opportunity to perform a high level Ka Pa`akai analysis and suggest
mitigation which should be applied at the development permit stage.
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Attachment A

Generalized Assessment of Impacts of Preliminary Measures and Strategies on Traditional and Customary Practices of Native Hawaiians

Preliminary Measures and Strategies
WATERSHED AND AQUIFER
PROTECTION
1. Invasive alien plant control,
ungulate (pigs, deer, etc.) control
(fencing, etc.), reforestation.
Implement via watershed partnership
programs
(DWS supports and funds programs.
Leveraging state and private funding.
Invasive plants and animals and
ungulates disturb watershed
resources and functions by displacing
or removing native plants and
animals, disturbing the soil, increasing
runoff and sediment, and decreasing
aquifer recharge potential)

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Native Hawaiian rights include
gathering (PASH): 1) invasive
Polynesian canoe plants and other
invasive non-native plant species
used by cultural practitioners
including trees, ferns, flowers,
bark, branches, vines and fruit; 2)
introduced and native animals
used for food and cultural
practices; and 3) native Hawaiian
trees, ferns, flowers, bark,
branches, vines and fruit.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

1) Native Hawaiian gathering rights
(PASH) are impacted by: 1)
Eradicating or reducing invasive
Polynesian canoe plants (kukui nut
tree for example) and other
invasive non-native plant species
used by cultural practitioners
including trees, ferns, flowers, bark,
branches, vines and fruit;
2) Eradicating or reducing introduced
animals used for food and cultural
practices; and 3) fencing, which
limits or prohibits native Hawaiian
cultural practitioners from
accessing areas to hunt and gather
cultural resources, including stones
(pohaku), and native and
introduced plants and animals used
for food and cultural practices.
2) Native plant and tree reforestation
enhances natural ecosystem health
and increases underground fog drip
flows, which helps support thriving
native Hawaiian ecosystems from
forests to reefs, thereby providing
more abundant resources for
native Hawaiian cultural
practitioners.

1) Per PASH court decision, native
Hawaiians should be allowed
gathering and access rights in
areas where cultural resources
exist. Incorporate gathering
access points into watershed
fencing.
2) Watershed programs and
watershed plan development
should incorporate advisors
with expertise in native
Hawaiian cultural practices.
3) Support conservation land
trusts, nonprofit organizations
that undertake or assist in land
or conservation easement
acquisition or stewardship of
land or easements.
4) Strategy 2, expanding
watershed protection to lower
elevations could foster
productive environments to
produce more cultural
resources at lower elevations.
5) Strategy 3, ahupua`a
management, if it creates more
connectivity and includes
native Hawaiian access rights.
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Preliminary Measures and Strategies

2. Expand watershed protection to
lower elevations
(Programs now focus on higher
elevations (3000+)

3. Ahupua'a watershed-based
planning and management approach
(Ridge to ocean approach focused on
stream systems)

4. 4. Consultation with Native Hawaiian
community and local experts on
resource management

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Extent to which those resources and
rights will be affected or impaired by
the proposed measure

Native Hawaiian rights include
1) Expanding watershed protection to
gathering (PASH) - See Footnote 1.
lower elevations could foster
productive environments to produce
more of the resources available at
higher elevations.
2) Expands invasive alien plant and
ungulate control conflicts stated in
Strategy 1 to lower elevations.
3) Expands reforestation benefits and
potential conflicts in Strategy 1 to
lower elevations.
Native Hawaiian rights include
No adverse impacts. Ahupua`a
gathering (PASH) - See Footnote 1. management creates more
connectivity. Strategy supports PASH
court decision.

Native Hawaiian rights include
1) Due diligence consultation with
gathering (PASH) - See Footnote 1.
native Hawaiian communities and
expertise should have a positive
impact upon the access to and
10

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.
6) Strategy 5, native Hawaiian
consultations, are an
opportunity to address
gathering and use access.
Same as Strategy 1 mitigations,
applied to lower elevations.

No mitigation necessary.
Indigenous resource management
practices should be integrated
with western management
practices in each moku. Strategy
can be strengthened by:
1) Support conservation land
trusts, nonprofit organizations
that undertake or assist in
land or conservation
easement acquisition or
stewardship of land or
easements.
No mitigation necessary. The
consultation process should
ensure diverse, holistic, and
comprehensive consultation with

Preliminary Measures and Strategies
(Water representative of each moku,
advisory role and partnership)

5. Scientific studies to support
decision making
(Study hydrogeologic and ecological
conditions; increased monitoring)
6. Use drought conditions as baseline
to evaluate water supply and effects
of water use
(Determine projections to use; may
vary geographically.)

7. Quantify the impact of watershed
management on groundwater

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
management of natural resources
used by cultural practitioners.
2) Competing resource utilization
could occur as a result of expanding
access to more practitioners, as a
result of actions resulting from
consultation.
Native Hawaiian rights impacted
Improved understanding of ground and
by ground or surface water use.
water resource benefits resource
management and potentially improves
understanding of impacts on native
uses.
1) Auwai systems that travel
No adverse impacts. 1) Using drought
great distances from the
conditions as a baseline would be more
stream and do not return
protective over use of average
water to the stream.
conditions as presently occurs. Long2) Native Hawaiian rights
term hydrologic drought could impact
impacted by ground or surface sustainable yield of groundwater which
water use during drought
is interconnected with surface water
conditions.
resources.
2) If drought conditions were used as a
baseline for IIFS or sustainable yield, if
drought conditions do not supply
sufficient flow to auwai's, if restrictions
limit auwai use, or if certain auwai
systems are deemed "non- instream
uses," kalo growers and other native
Hawaiian cultural crops could be
impacted.
Native Hawaiian rights include
No adverse impacts. Quantifying the
gathering (PASH) - See Footnote 1. impact of groundwater recharge, which
relates to base streamflow, can assist
11

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.
the larger native Hawaiian
community in addition to the aha
mokus.

No mitigation necessary.

No mitigation necessary.

No mitigation necessary.

Preliminary Measures and Strategies
recharge and distribute funding
proportionally
(Prioritize efforts by impact, expand
funding from private purveyors, state
and other beneficiaries.)
8. Improved ground and surface
water resources and diversion
monitoring by CWRM
9. Restrict land uses with high risk of
well contamination near
drinking water wells

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

(Reduce pumping- increased surface
water use after public trust uses are
met, aggressive conservation and
alternative sources)

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

--

No adverse impacts. Improved
monitoring supports effective
protection of resources.

No mitigation necessary.

Traditional animal husbandry such
as keeping pigs and goats.

Locations with traditional animal
husbandry could be impacted by their
proximity to groundwater resources
and restrictions implemented to
protect drinking water wells.
http://co.maui.hi.us/222/WellheadProtection

1) Ensure regulations do not
prohibit non-commercial
operations consistent with
traditional and customary
native Hawaiian rights. Allow
limited numbers of animals in
close proximity to wells.1

Kuleana farmers dependent on
auwai's and diversions grow kalo
and other plants used by cultural
practitioners.

Protection of groundwater resources
which contributes to base streamflow
is beneficial. Potential secondary
impacts may occur relating to
increased surface water use after
public trust uses are met (Strategy 13).

1) Strategy 8, improved CWRM
monitoring.

(Proposed Wellhead Protection
ordinance based on the capture zone
of well)
10. Protect and recharge ground
water during non-drought periods to
stabilize supply

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
in monitoring whether programs that
support healthy watershed conditions
and accordingly cultural practices are
beneficial.

1

Within the proposed regulated areas, the proposed Wellhead Protection Ordinance would allow the following located more than 50 feet from wells or well fields that supply
public water systems: a lot or facility (other than an aquatic animal production facility) where animals will be stabled or confined and fed or maintained for a total of 45 days or
more in any 12 month period, and where crops, vegetation forage growth, or post-harvest residues are not sustained in the normal growing season over any portion of the lot or
facility (excludes pasture).
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Preliminary Measures and Strategies
11. No new stream diversions for
non-instream uses until interim flow
standards are adopted.
(Could extend to no new diversion or
increased diversion)

12. Stream restoration- municipal and
agricultural water returned to stream
(Decrease municipal and agricultural
use of streams)

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected
Kuleana farmers dependent on
auwai's and diversions grow kalo
and other plants used by cultural
practitioners. Auwai systems that
travel great distances from the
stream and do not return water to
the stream.
1) Native Hawaiian gathering
rights (PASH) - See Footnote 1.
2) Agricultural water users who
receive surface water and grow
crops such as Polynesian canoe
plants, non-native plant
species, and native plants used
by cultural practitioners.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
No adverse impacts. Areas and
resources used to gather will be
expanded and return of base
streamflow will facilitate native
Hawaiian cultural practitioners by
supporting a thriving native ecosystem
that supports cultural practices with its
abundance of resources produced.
No adverse impacts. The intent of this
strategy is to reduce diversion by
large ag users and municipal users
during low flow conditions.
1) Native Hawaiian gathering rights
(PASH) are positively impacted by
increased stream flows due to
enhancing instream growth of: 1)
invasive Polynesian canoe plants and
other invasive non-native plant
species used by cultural
practitioners including trees, ferns,
flowers, bark, branches, vines and
fruit; 2) introduced animals used for
food and cultural practices; and 3)
native and introduced plants and
animals used for food and cultural
practices.
2) Return of base streamflow generally
facilitates native and non-native
plant and animal life within the
stream, thereby providing more
abundant resources for native
Hawaiian cultural practitioners.
13

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.
No mitigation necessary.

No mitigation necessary.

Preliminary Measures and Strategies

CONVENTIONAL WATER SOURCE
DEVELOPMENT
13. Increase use of surface water for
municipal needs during wet season
when all public trust uses are
satisfied, including kuleana and
traditional and cultural users.

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Agricultural water users who
receive treated water through
surface water sources and grow
crops such as Polynesian canoe
plants, native plants and nonnative plant species used by
cultural practitioners.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
3) Cultural practioners and resources
along long-diverted streams may be
affected by potential flooding
associated with removal of
diversions
4) If base flows are returned to the
streams and restrictions are placed
upon lo`i kalo waters that are
returned to the stream after use (i.e.
not geographically removed due to
auwai systems separated by
distances from the stream); cultural
practitioners may be affected.
Alternatively, water pipes can be
used to return water to the streams
for those practitioners whose auwai
systems move water significant
distances from the stream.
5) As the strategy is intended, cultural
practitioners located in areas such
as the Kula Agricultural Park that
receive untreated agricultural water
would not be negatively impacted.

1) The measure proposes to use
surface water in excess of the base
flow necessary for kuleana and
public trust uses and should
therefore not impact native
Hawaiian agricultural and traditional
and customary uses.
14

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

1) Consider potential effects to
nearshore ecosystems for
areas potentially affected by
reduced stream water prior to
increased diversion.
2) Strategy 8, improved CWRM
monitoring.

Preliminary Measures and Strategies
(Expand treatment facilities and
obtain reservoirs. Permitting and dam
liability issues.)

14. When IFS adopted protecting
kuleana and instream uses, then
support water transport for diversified
("sustainable") agriculture

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Diversified agriculture farming.

(Support diversified ag economy with
low cost untreated source)

15. Increase county oversight of well
drilling in non-designated
groundwater management areas
(Holistic review including water
quality, quantity and land use impact
addressed before well construction
permit issued)

Kuleana and cultural uses in East
Maui, Na Wai `Eha and West
Maui.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
2) The measure may reduce water
flowing to the ocean during the wet
season, thereby affecting nearshore
ecosystems and cultural
resources.
No adverse impacts. This is a policy
statement indicating a priority for
water transport for diversified ag over
other nonpublic trust uses. Supports
availability of water for Native
Hawaiian diversified farming; provide
low cost untreated source reducing
dependence on potable water in some
areas.
The intent of this strategy is to increase
the meaningful evaluation of and
opportunity for input on wells in nondesignated areas. It was suggested at
community meetings that an early
process led by the County could assist
in addressing the problem. CWRM well
and pump permits are required for all
wells, with notice provided on the
CWRM website; any party may request
to be placed on the notification list.
1) Wells may adversely affect spring
and other well water availability
and quality.
2) Kuleana and cultural users reliant
upon streams could be negatively
affected by reduced base flows
feeding streams and springs due to
15

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

No mitigation necessary.

This strategy should be redefined.
Encourage CWRM to increase
analysis of well permits, including
spatial distribution and evaluation
of well impacts on quantity and
quality of nearby water resources.
Amendment to state law may be
required to grant the County
authority to undertake a large role
in the well permit process.

Preliminary Measures and Strategies

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

16. Manage well development and
operations to reduce seawater
intrusion and chlorides

Native Hawaiian stream users.

17. Ha`iku aquifer well development

Kuleana and cultural uses in East
Maui.

(Potential resource/medium-term;
within sustainable yield.
For regional use and transport to
growth areas.)

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
nearby wells with hydrogeological
connections.
No adverse impacts. Increased reliance
on well water could translate into
decreased reliance on surface water,
positively impacting Native Hawaiian
rights and resources.
Increased ground water withdrawal
potentially affecting streams and near
shore ecosystems.
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Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

No mitigation necessary.

Ha`iku aquifer: Maintain buffer to
sustainable yield pending IFS and
USGS studies of the interaction
between ground and surface
water and potential impact from
pumpage on stream flows.
All well development:
1) Strategy 15, increase oversight
of well distribution in nondesignated groundwater
management areas.
2) Strategy 5, scientific studies.
3) Strategy 8, improved CWRM
monitoring.
4) Strategy 10, protect and
recharge ground water during
non-drought periods to
stabilize supply.
5) Strategy 16, manage well
development and operations
to reduce seawater intrusion
and chlorides.
6) Strategies 38-60, alternative
water sources, conservation to
reduce source development
needs.

Preliminary Measures and Strategies
18. Makawao aquifer basal well
development at 1500 ft + elevation for
growth and backup regionally

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected
No perennial streams west of
Maliko; no known kuleana uses.
Potential gathering and cultural
uses.

(Aquifer not well studied. High
elevation pumping costs)

19. Waikapu Aquifer basal well
development

Kuleana and cultural uses in Na
Wai `Eha.

(Private wells drilled for available
sustainable yield)

20. Waihe`e Aquifer basal well
development

Kuleana and cultural uses in Na
Wai `Eha.

(High capital cost, smaller wells for
limited yield of N Waihe`e per USGS
study)

21. High level well development
(within sustainable yield)

Kuleana and cultural uses in East
Maui and Na Wai `Eha.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
1) Regional use of basal groundwater.
2) Reduction of transport from water
abundant to dryer areas would
maintain more water in the
streams of wet areas which
supports Native Hawaiian cultural
and kuleana users who depend on
surface water.
1) Increased ground water withdrawal
potentially affecting streams and
near shore ecosystems.
2) Reduction of transport from water
abundant to dryer areas would
maintain more water in the
streams of wet areas which
supports Native Hawaiian cultural
and kuleana users who depend on
surface water.
1) Increased ground water withdrawal
potentially affecting streams and
near shore ecosystems.
2) Reduction of transport from water
abundant to dryer areas would
maintain more water in the
streams of wet areas which
supports Native Hawaiian cultural
and kuleana users who depend on
surface water.
Kuleana and cultural users of streams
could be affected by reduced base
flows primarily fed by high level water.
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Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.
Same as all well development
mitigation for Measure 17.

Same as all well development
mitigation for Measure 17.

Same as all well development
mitigation for Measure 17.

Same as all well development
mitigation for Measure 17.

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Extent to which those resources and
rights will be affected or impaired by
the proposed measure

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

Preliminary Measures and Strategies
(Avoid transport between aquifer
units)
22. Honopou, Waikamoi, Ke`anae
basal well development

Kuleana and Native Hawaiian
cultural uses in East Maui.

Increased ground water withdrawal
potentially affecting streams and
nearshore ecosystems.

Same as all well development
mitigation for Measure 17.

(Extend transmission for medium
elevation well development. Aquifers
not studied, sustainable yield likely to
be adjusted down)
23. Kamaole Aquifer, basal well
development

Nearshore native Hawaiian
cultural practitioners' resources.

Nearshore ecosystem could be affected
by a potential reduction in freshwater
mixing with seawater.

Same as all well development
mitigation for Measure 17.

Kuleana and cultural uses in West
Maui.

1) Increased ground water withdrawal
potentially affecting streams and
nearshore ecosystems.
2) Reduction of transport from water
abundant to dryer areas would
maintain more water in the
streams of wet areas which
supports Native Hawaiian cultural
and kuleana users who depend on
surface water.
1) Increased groundwater withdrawal
potentially affecting streams and
nearshore ecosystems.

Same as all well development
mitigation for Measure 17.

(Brackish wells for non-potable uses
for new development. Dual or private
systems Brackish quality appropriate
for irrigation, desal and other
nonpotable uses. Reported pumpage
incomplete to assess available
sustainable yield)
24. Honokowai aquifer well
development (within sustainable
yield)
(Avoid transport between aquifer
units; Honokowai may be close to
sustainable yield)

25. Honolua aquifer well development
(within sustainable yield)

Kuleana and cultural uses in West
Maui.
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Same as all well development
mitigation for Measure 17.

Preliminary Measures and Strategies
(Transmission to growth area within
aquifer sector; optimize well/aquifer
management)

26. Launiupoko aquifer wells
development (within sustainable
yield)
(Reduce demand on Honokowai
aquifer- optimize well/aquifer
management)
27. Add raw surface water storage at
Kamole, Olinda or Pi'iholo Water
Treatment Facilities
(IFS, EMI diversion permits, EMI
contract, land and critical watershed
issues)

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Kuleana and cultural uses in West
Maui.

1) Kuleana and native Hawaiian
cultural uses due to continued
diversions.
2) Native Hawaiian rights
including gathering (PASH) See Footnote 1.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
2) Reduction of transport from water
abundant to dryer areas would
maintain more water in the
streams of wet areas which
supports Native Hawaiian cultural
and kuleana users who depend on
surface water.
Increased ground water withdrawal
potentially affecting streams and
nearshore ecosystems.

1) Kuleana and native Hawaiian
cultural uses could be enhanced by
reducing diversion and enhancing
continuous streamflow due to
increased storage capabilities.
2) Native Hawaiian gathering rights
(PASH) are impacted by reduced
instream abundance of cultural
resources: 1) Polynesian canoe
plants and other invasive non-native
plant species used by cultural
practitioners including trees, ferns,
flowers, bark, branches, vines and
fruit; and 2) native and introduced
plants and animals used for food
and cultural practices.

19

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

Same as all well development
mitigation for Measure 17.

1) Strategy 10, protect and
recharge ground water during
non-drought periods to
stabilize supply.
2) Strategy 11, no new or
increased stream diversions on
East Maui streams for noninstream uses until interim flow
standards are adopted.
3) Strategy 14, when IFS adopted,
protecting kuleana and
instream uses, support water
transport for diversified
("sustainable") agriculture.

Preliminary Measures and Strategies
28. Increase capacity at 'Iao Water
Treatment Facility for wet season use
(Appurtenant rights, water use
permits)

29. Increase capacity at Kamole Water
Treatment Facility for wet season use
(Flow characteristics of Wailoa Ditch
and intake structure configuration,
IFS, EMI diversion permits, EMI
contract)

30. Connect Kamole WTF to Central
Maui System

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected
1) Kuleana and native Hawaiian
cultural uses due to continued
diversion.
2) Native Hawaiian rights
including gathering (PASH) See Footnote 1.

1) Kuleana and native Hawaiian
cultural uses due to continued
diversion.
2) Native Hawaiian rights
including gathering (PASH) See Footnote 1.

1) Kuleana and native Hawaiian
cultural uses due to continued
diversion.
2) Native Hawaiian rights
including gathering (PASH) See Footnote 1.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
Native Hawaiian gathering rights
(PASH) are impacted by reduced
instream abundance of cultural
resources: 1) Polynesian canoe plants
and other invasive non-native plant
species used by cultural practitioners
including trees, ferns, flowers, bark,
branches, vines and fruit; and 2) native
and introduced plants and animals
used for food and cultural practices.
Native Hawaiian gathering rights
(PASH) are impacted by reduced
instream abundance of cultural
resources: 1) Polynesian canoe plants
and other invasive non-native plant
species used by cultural practitioners
including trees, ferns, flowers, bark,
branches, vines and fruit; and 2) native
and introduced plants and animals
used for food and cultural practices.
Native Hawaiian gathering rights
(PASH) are impacted by reduced
instream abundance of cultural
resources: 1) Polynesian canoe plants
and other invasive non-native plant
species used by cultural practitioners
including trees, ferns, flowers, bark,
branches, vines and fruit; and 2) native
and introduced plants and animals
used for food and cultural practices.
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Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.
Same as mitigation for Measure
28.

Same as mitigation for Measure
28.

Same as mitigation for Measure
28.

Preliminary Measures and Strategies
31. Expand Mahinahina WTF
(Obtain MLP reservoirs; upfront costs)

INCREASE WATER SYSTEM
RELIABILITY & FLEXIBILITY
32. Develop and maintain back-up
wells even if more expensive
(Drought, equipment failure, chlorides
or other source or supply problems.
Avoid use restrictions)
33. Develop wells for increased
reliable source Upcountry (reduce
surface water transport)
(Drought, equipment failure, chlorides
or other source or supply problems.
Avoid use restrictions and mitigate
stream use in dry season)
34. Diversify to the most costeffective combination of
groundwater, surface water, and
aggressive conservation

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected
1) Kuleana and native Hawaiian
cultural uses due to continued
diversion.
2) Native Hawaiian rights
including gathering (PASH) See Footnote 1.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
Native Hawaiian gathering rights
(PASH) are impacted by reduced
instream abundance of cultural
resources: 1) Polynesian canoe plants
and other invasive non-native plant
species used by cultural practitioners
including trees, ferns, flowers, bark,
branches, vines and fruit; and 2) native
and introduced plants and animals
used for food and cultural practices.

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.
Same as mitigation for Measure
28.

Kuleana and cultural uses in East
Maui and Na Wai `Eha.

No adverse impacts. Kuleana and
cultural uses in East Maui and Na Wai
`Eha could be enhanced by others'
reduction in dependence on surface
water use.

Same as mitigation for Measure
17.

East Maui Native Hawaiian
cultural practitioners' resources.

Potential decreased use of surface
water resulting in less transport.

Same as mitigation for Measure
17.

Kuleana and cultural uses in East
Maui and Na Wai `Eha.

Kuleana and cultural uses in East Maui
and Na Wai `Eha could be affected if
surface water is deemed more costeffective and is not returned to the
streams.

Same as mitigation for Measure
17.
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Preliminary Measures and Strategies
(Policy statement. Some temporary
cutbacks acceptable in situations of
drought/equipment failure)
35. Require private public systems to
develop in a manner facilitating
potential interconnection with Maui
DWS systems or integrated
management

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Extent to which those resources and
rights will be affected or impaired by
the proposed measure

---

No adverse impacts. Policy statement.

(Amend County Code; increase costs
of private systems)
36. Increase connection between
Maui DWS subdistricts

Kuleana and cultural uses in East
and West Maui and Na Wai `Eha.

1) Increased connection which
facilitates development may result
in increased use of water resources,
including surface water, affecting
kuleana and cultural uses.
2) Increased connection which
improves efficiency of use may
result in decreased use of water
resources.

37. Expand capacity of Water
Treatment Plants for seasonal use

Kuleana and cultural uses in East
and West Maui and Na Wai `Eha.

Kuleana and cultural uses could be
affected if surface water use increases.

22

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

No mitigation necessary.

1) Strategy 11, no new or
increased stream diversions for
non-instream uses until interim
flow standards are adopted.
2) Strategy 13, increase use of
surface water for municipal
needs during wet season when
all public trust uses are
satisfied, including kuleana and
traditional and cultural users.
1) Strategy 11, no new or
increased stream diversions for
non-instream uses until interim
flow standards are adopted.
2) Strategy 13, increase use of
surface water for municipal
needs during wet season when
all public trust uses are
satisfied, including kuleana and
traditional and cultural users.

Preliminary Measures and Strategies
INCREASE ALTERNATIVE RESOURCES
38. Maximize R-1 reclaimed
wastewater system capacity and use

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected
Nearshore native Hawaiian
cultural practitioners' resources.

(Limited supply, relatively high cost,
less reliable. Minimize underground
injection)

39. Expand requirement for
commercial properties within 100 feet
of reclaimed water system to connect
and use R-1 water for landscape
irrigation

Nearshore native Hawaiian
cultural practitioners' resources.

(Amend Maui County Code, Chapter
20.30- requires connection within 100
feet)

40. Expand R-2 Kahului Wastewater
Treatment Facility distribution and/or
upgrade to R-1

Nearshore native Hawaiian
cultural practitioners' resources.

( Upgrade to R-1 needed, limited
service areas)
41. Expand R-1 system from Kihei
Wastewater Treatment Facility

Nearshore native Hawaiian
cultural practitioners' resources.

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
More R-1 production could decrease
use of surface water, but use of
injection wells may potentially increase
pollution impacts to nearshore water
resources of native Hawaiian cultural
practitioners. Increasing the use of R-1
water, rather than injection, should
reduce impacts.

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

1) Obtain and conform to NPDES
permit requirements
addressing discharges
(injection).
2) Offset injection by maximizing
beneficial use of excess
recycled water (e.g., expand
use requirements, land
application, potential to treat
to drinking water standards,
etc.).
More R-1 production and use could
1) Obtain and conform to NPDES
decrease use of surface water, but use
permit requirements
of injection wells may potentially
addressing discharges (related
increase pollution impacts to nearshore
to injection).
water resources of native Hawaiian
2) In addition to increasing use
cultural practitioners. Expanding
requirements, offset injection
requirements for use of R-1 water will
by maximizing beneficial use of
reduce injection.
excess recycled water (e.g.,
land application, potential to
treat to drinking water
standards, etc.).
More recycled water production and
Same as mitigation for Strategy
use could decrease use of surface
38.
water on Central isthmus, but use of
injection wells may potentially increase
pollution impacts to nearshore water
resources of native Hawaiian cultural
practitioners.
More R-1 production and use could
Same as mitigation for Strategy
decrease use of surface water, but use
38.
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Preliminary Measures and Strategies
(Committed service connections in dry
season use leaves 0.7 mgd unused
capacity. Restricted nonpotable uses)
42. Implement R-1 expansion from
Mahinahina Wastewater Treatment
Facility

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Nearshore native Hawaiian
cultural practitioners' resources.

(Offset potable water use)
43. Program to use small greywater
systems for small
residential/commercial
(Amend State and possibly County
regulations)
44. Incentives for residential/small
commercial catchment systems
(Roof, tank, underground storage
systems can be used for landscape
water use. Water quality issues)
45. Low impact project design for
onsite water retention
(Permeable surfaces, etc. Amend
County code. Cost effective )
46. Desalination of brackish or sea
water for agricultural irrigation
(Energy costs. Disposal of brine)

--

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
of injection wells may potentially
increase pollution impacts to nearshore
water resources of native Hawaiian
cultural practitioners.
More R-1 production and use could
decrease use of surface water, but use
of injection wells may potentially
increase pollution impacts to nearshore
water resources of native Hawaiian
cultural practitioners.
No adverse impacts. Positive impacts
may occur if resulting in reduced
ground and surface water use and
transport.

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

Same as mitigation for Strategy
38.

No mitigation necessary.

--

No adverse impacts. Positive impacts
may occur if resulting in reduced
ground and surface water use and
transport.

No mitigation necessary.

--

No adverse impacts. Positive impacts
may occur if resulting in reduced
ground and surface water use and
transport.

No mitigation necessary.

Kuleana and cultural uses in East
and West Maui and Na Wai `Eha.

1) Potential pollution impacts from
brine disposal to nearshore water
resources of native Hawaiian
cultural practitioners.

Obtain and conform to NPDES
permit requirements addressing
discharges (brine).
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Preliminary Measures and Strategies

47. Maintain/manage plantation ditch
systems for continued potable and
non-potable water conveyance

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Kuleana and cultural uses in East
and West Maui and Na Wai `Eha.

(Invest in existing systems, resolve
ownership, management issues)

48. Stormwater reuse

Kuleana and cultural uses in East
and West Maui and Na Wai `Eha.

1) Positive impacts may occur if
kuleana and cultural uses have
access to more water due to
decreased surface water use and
reduced transport of surface water.
2) Reductions in nonpoint flow to the
ocean serving nearshore resources
would be mitigated by capturing
only 'flash' stormwater.

Kuleana and cultural uses in East
Maui and Na Wai `Eha, and West
Maui.

No adverse impacts. Kuleana and
cultural uses could be enhanced by a
reduction in dependence on surface
water use through conservation.

(Capture flash supply as raw water
storage for treatment or utilize
reservoirs to store irrigation supply for
diverse ag)

INCREASE CONSERVATION
49. WaterSense (water efficiency)
standard for new development and
existing retrofits

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
2) Positive impacts may occur if
kuleana and cultural uses have
access to more water due to
decreased surface water use and
reduced transport of surface water.
1) Continued use of ditch systems
perpetuates transport of surface
water (and limited groundwater).
2) Continued use of ditch systems
facilitates conveyance to some to
kuleana and cultural uses.

(Amend County code. 20%-30% more
water efficient than standard)

25

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

1) Strategy 11, no new or
increased stream diversions for
non-instream uses until interim
flow standards are adopted.
2) Strategy 13, increase use of
surface water for municipal
needs during wet season when
all public trust uses are
satisfied, including kuleana and
traditional and cultural users.
Ensure capture limited to flash
supply without impacts to
streamflow or nearshore
resources.

No mitigation necessary.

Preliminary Measures and Strategies
50. Retrofit programs for existing
development
(Rebate, retrofit, give-away programs
for residential and small commercial
uses)
51. Outdoor water wasting and use
controls
(Amend County code, disallow
overspray, washing without hose
nozzle, etc.)
52. Water conserving landscape
requirements for resorts, golf
courses, public facilities

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected
Kuleana and cultural uses in East
Maui and Na Wai `Eha, and West
Maui.

(Turf removal programs for example)
54. Require climate adapted plants for
large new developments
55. Require aggressive conservation in
new development in all areas

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.
No mitigation necessary.

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

No adverse impacts. Kuleana and
cultural uses could be enhanced by a
reduction in dependence on surface
water use through conservation.

No mitigation necessary.

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

No adverse impacts.
1) Kuleana and cultural uses in could
be enhanced by a reduction in
dependence on surface water use
through conservation.
2) Nearshore water cultural resources
may benefit from better
water/nutrient management
practices.
No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

(Amend County code to set standard)

53. Incentive programs to convert
existing landscape to water
conserving

Extent to which those resources and
rights will be affected or impaired by
the proposed measure
No adverse impacts. Kuleana and
cultural uses could be enhanced by a
reduction in dependence on surface
water use through conservation.

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.
Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.
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No mitigation necessary.

Extent to which traditional and
customary native Hawaiian rights
are exercised in the area which
may be affected

Extent to which those resources and
rights will be affected or impaired by
the proposed measure

Feasible action to be taken to
reasonably protect native
Hawaiian cultural resources if
they are found to exist.

Preliminary Measures and Strategies
(Craft program to carry out policy)
56. More aggressive landscape water
conservation measures in dry areas
than wet areas

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

(Some standards or programs vary
geographically)
57. Pursue a policy of aggressive
water conservation at all times (not
just during drought)

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

Kuleana and cultural uses in East
Maui and Na Wai Eha, and West
Maui.

No adverse impacts. Beneficial impacts
same as Measure 52.

No mitigation necessary.

(Craft program to carry out policy)
58. Use water rates as means to
encourage conservation
(Tiered pricing can have this effect;
equity is an issue)
59. Surface water efficiency programs
(Improvements to diversions,
conveyances, storage, meters to
reduce loss)
60. Reduce water loss of potable and
nonpotable systems

Notes:
1. Native Hawaiian rights include gathering (PASH): A) invasive Polynesian canoe plants (e.g. kukui nut tree) and other invasive non-native plant species used by
cultural practitioners including trees, ferns, flowers, bark, branches, vines and fruit; B) introduced and native animals used for food and cultural practices; and
C) native Hawaiian trees, ferns, flowers, bark, branches, vines and fruit.
2. Existing tools and processes to protect water resources and Native Hawaiian rights and resources are not stated here such as monitoring permit applications
and proceedings, public access preservation, conservation land trusts, and other actions. For example, CWRM provides information on its website regarding
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permitting and notification of public notices, and its staff can be apprised of well use and diversion issues, and the Hawai'i State Ombudsman may be consulted
on actions that may potentially affect or harm Native Hawaiian traditional and customary rights or practices.
3. Increased conservation, use of alternative sources (Strategies 39-61) reduce impacts to ground and surface water resources and are therefore generally
applicable to a number of strategies. However these strategies are not always referenced as mitigation.

Prepared by County of Maui Department of Water Supply, Water Resources and Planning Division
2/6/2017
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ATTACHMENT B
EVALUATION FORM - NATIVE HAWAIIAN CULTURAL RESOURCES IN AREAS OF CONCERN
MAUI ISLAND WATER USE AND DEVELOPMENT PLAN (WUDP)

Preliminary strategies and measures for the development and use of water resources on Maui
Island, the project area, have been identified through an assessment of water resources and
needs, including community outreach, over the next 20 years. A Generalized Assessment of
Impacts of Preliminary Measures and Strategies on Traditional and Customary Practices of Native
Hawaiians, prepared by Maui County Department of Water Supply is provided in Attachment A.
This Evaluation Form is provided for your convenience; other forms of communication are also
acceptable.
Please submit comments by March 30, 2017
to: Maui County Department of Water Supply
Water Resources & Planning Division
Attn: Pam Townsend, Staff Planner
2200 Main Street, Suite 102
Wailuku, HI 96793
By Email: pam.townsend@co.maui.hi.us
Please contact Pam Townsend with any questions at (808) 463-3110

PROJECT: MAUI ISLAND WATER USE AND DEVELOPMENT PLAN

Person or Entity Reporting: ___________________________________________________
Name: _____________________________________________________
Contact phone: ________________________________
Email: ___________________________________________________________________
Address: _________________________________________________________________
Date: ____________________________
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1. What type(s) of resources are of concern or are you reporting?
____ Natural resource
____ Cultural resource
____ Traditional Hawaiian practices
____ Other: ______________________________________________________________
2. What geographic areas are of concern?
Ahupua`a/moku: ___________________________________________________________
Area or region: _____________________________________________________________
__________________________________________________________________________
TMK # (if applicable): ________________________________________________________

3. Are you concerned with specific strategies or measures listed in Attachment A?
_______________ Yes
_______________ No
If yes, which ones?
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
4. Are any of the following resources present within or near the project site? (Note: definitions
for terminology can be found at http://www.wehewehe.org/)
____ streams
____ `auwai (taro irrigation ditches)
____ springs
____ trails
____ sacred places
____ landings
____ surfing sites
____ fishing area
____ fish trap
____ hunting areas
____ muliwai (brackish pond)
____ trails
____ wells

____ ponds
____ lo`i kalo (taro pond fields)
____ caves
____ wahi pana (named places)
____ dunes
____ bridges
____ sandy beach
____ fishpond
____ fish house
____ kilo i`a (fish sighting spot)
____ anchialine pond
____ salt ponds
____ turtle nesting area
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____ historic walls
____ alae vein
____ shrines
____ ko`a (fishing shrines)
____ historic sites
____ ho`ailona (natural signs)
____ lele (cliff jumping spots)
____ pu`uhonua (places of refuge)
____ cultivation area
____ archaeological sites
____ burials
____ o`opu
____ aholehole
____ steam bath areas
____ limu gathering areas
____ subterranean water course
____ kapu kai/hi`u wai areas
____ artifacts
____ seasonal residential sites
____ water caves
____ phallic stones
____ coral reef
____ spawning grounds
____ house sites
____ `aumakua (ancestral deities) domain

____ basalt veins for tools
____ salt pans
____ salt gathering areas
____ heiau (temples)
____ cultural use areas
____ sighting place
____ native plants
____ holua slides (slides for sleds)
____ leina (jumping off point
for souls to cross into the next world)
____ kupe`e
____ hihiwai/wi
____ `anae
____ bathing pools
____ lava tubes
____ petroglyphs
____ paddling areas
____ view plane
____ burial markers
____ birthing stones
____ Pohaku Kane
____ estuary
____ nearshore marine resources
____ dams
____ po kane routes (night marcher routes)

5. Please describe cultural resources or practices present within or near the project area.
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
6. How might the proposed project impact Hawaiian cultural resources, usage, and rights in or
near the project area?
______________________________________________________________________________
______________________________________________________________________________
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______________________________________________________________________________
______________________________________________________________________________
7. Are there additional traditional and customary Hawaiian practices for subsistence, cultural,
medicinal, or religious purposes that take place in or near the project area?
_______________ Yes
_______________ No
If yes, please describe:
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
8. In your assessment, to what extent will valued cultural, historical and natural resources and
the exercise of traditional and customary practices be affected or impaired by the proposed
strategies or measure?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
9. What feasible action can the County take to reasonably protect Native Hawaiian rights in the
affected area? Actions may include suggested actions that a State agency such as the
Commission on Water Resource Management could take.
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
10. Are there any known community groups, non-profits, or other organizations that have
an in native Hawaiian cultural resources in the area that you have consulted?
interest
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______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
11. Are there any known community groups, non-profits, or other organizations that have an
interest in native Hawaiian cultural resources in the area that we should consult? A list of
organizations or agencies aready being consulted is provided in Attachment C.
_____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

33

ATTACHMENT C
KA PA`AKAI ANALYSIS INFORMATION GATHERING METHODOLOGY
The WUDP information gathering process is designed to meet the three Ka Pa`akai criteria by
implementing the following strategies.


Community Meetings and Survey Data Capture Plan

Native Hawaiian comments fielded in WUDP community meetings, surveys, and consultations
with stakeholder and other target organizations will be recorded or collected, considered
during the WUDP process, and provided online as part of the public record.


Consultation with Aha Moku Advisory Committees

In order to identify traditional and cultural resources, anticipate impacts, and protect native
Hawaiian rights, DWS is consulting the Maui Aha Moku Advisory Committee which possesses
knowledge of cultural practitioners who may be consulted on these issues.
The role of the Aha Moku Advisory Committee is to proactively advise the State of Hawai`i
Department of Land and Natural Resources (DLNR) and its divisions, as well as collaborate with
state, county, and federal agencies, and the state legislature on how to affirmatively protect
and preserve Native Hawaiian rights, traditional and customary practices, and natural and
cultural resources that are protected as part of the public trust.
The Committee, in its advisory role, reaffirms and shall protect all Native Hawaiian rights,
customarily and traditionally exercised for subsistence, cultural and religious purposes. During
meetings with the Water Committee of Moku O Pi`ilani and members of Wailuku, Kula,
Honua`ula and other mokus, strong support was voiced for initiating and implementing a native
Hawaiian consultation process for the WUDP. The recently adopted Rules of Practice and
Procedure for the Aha Moku Advisory Committee (AMAC) defines “Collaborative governance”
as a “governing arrangement wherein one or more public agencies such as the department of
land and natural resources and its divisions, directly engage non-state stakeholders, such as the
ʻaha moku advisory committee and island `aha moku councils, in a collective decision-making
process that is formal, consensus-oriented, and deliberative and that aims to make or
implement public policy or manage public programs or assets. Collaboration implies two-way
communication and influence between agencies and stakeholders. Although ultimate authority
lies with the department, stakeholders directly participate in the decision-making process”.
The rules also sets forth the communication process in advising agencies for those participating
in the `aha moku system as well as a form for the island Po`o (representative) to use. In
preparing the WUDP we continue to collaborate with the established `Aha Moku Advisory
Committee and Maui Island Aha Moku (Moku O Pi`ilani) and will consult with designated AMAC
representative(s) in developing and implementing the WUDP.

34



Community Outreach

In order to consult with a diverse base of expertise within Maui’s native Hawaiian community,
the following organizations will be contacted requesting their participation in order to gather
the Ka Pa‘akai analysis information used to catalog traditional and cultural resources, anticipate
impacts and suggest mitigations to protect native Hawaiian rights.
1. Department of Hawaiian Homelands (DHHL)
2. Office of Hawaiian Affairs (OHA)
3. State of Hawai'i Office of Historic Preservation
4. County of Maui Planning Department
5. State of Hawai'i Office of Planning
6. State of Hawai'i Commission on Water Resource Management
7. State of Hawai'i Historic Preservation Division
8. Native Hawaiian Legal Corporation
9. Maui Hawaiian Civic Clubs
10. Native Hawaiian Organizations Association
11. Earth Justice
12. Hui o Na Wai `Eha
13. Maui Tomorrow
14. Kamehameha Schools
15. University of Maui Hawaiian Studies Department
16. University of Hawai'i at Manoa Hawaiian Studies Department
17. Ka Huli Ao Center for Excellence in Native Hawaiian Law at the University of Hawai‘i‘s
William S. Richardson School of Law
18. University of Hawai‘i Environmental Center
19. Maui Aha Moku Advisory Committee (http://www.ahamokuhawaii.org/)
20. Ka Piko O Ka Na‘auao, The Hawaiian Learning Center
21. Halau Hula Malani O Kapehe
22. Halau Hula Kauluokala
23. Halau Kekuaokala'au'ala'iliahi
24. Halau Na Lei Kaumaka O Uka
25. Hula Alapa‘i I Maluuluolele
26. Halau Ke‘alaokamaile
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OHA Native Hawaiian Databases
Kipuka and Papakilo databases developed by the Office of Hawaiian Affairs are being consulted
in order to gather pertinent native Hawaiian information for use in the WUDP, catalog
traditional and cultural resources, anticipate impacts and protect native Hawaiian rights.
Kuleana/Appurtenant Water Use
Another method used to catalog traditional and cultural resources and anticipate impacts is to
evaluate the GIS-based Office of Hawaiian Affairs (OHA) kuleana parcel data, along with the
1989 Declarations of Water Use, Hawaii Stream Assessment, agricultural land use data, precontact settlement patterns, East Maui Streams and Na Wai `Eha Contested Case documents
and other data to assess present and potential future kuleana water.
Hydrogeological Perspective
The hydrologic interactions of surface water, groundwater, and shoreline waters affect the
natural environment that supports native Hawaiian traditional and cultural resources. Concerns
about understanding and maintaining an ecological balance to support native Hawaiian rights
have been expressed during the WUDP process. Therefore, anticipating potential impacts
associated with the WUDP and protecting native Hawaiian rights can be viewed though a
scientific hydrological analysis taking into consideration groundwater and surface water levels
and flows, saltwater intrusion, and additional factors.
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