BOARD OF WATER SUPPLY
COUNTY OF IVIAUI
REGULAR BOARD MEETING
MINUTES OF MAY 21,2020

The regular meeting of the Maui County Board of Water Supply was held virtually on
BlueJeans, on Thursday, May 21 ,2020.
CALL TO ORDER

The meeting was called to order by Chair Shay Chan Hodges at 2:31 p.m.

ATTENDANCE
Members present:

Shay Chan Hodges, Chair
Zoli Milaskey, Vice Chair
Joseph Aquino
Antonette Eaton
Dean Frampton
Norman Franco
Buddy Nobriga
Nalani Kaninau

Staff present: Jeffrey Pearson, P.E., Director
Mimi Desjardins, Deputy Corporation Counsel
Caleb Rowe, Deputy Corporation Counsel
Noreen Saito, Commission Support Clerk

Cablecast: Video conferenced via BlueJeans and viewable on AKAKU, Maui
Community Media

ANNOUNCMENT
Resignation of member Dr. Hanna Mounce

APPROVAL OF MINUTES
Minutes of February 20,2020 '
Motion:

Member Milaskey moved to approve the minutes of February 20,
2020

Second:

Member Frampton
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Discussion:
Vote:

None
U nan imous Motion carried. The minutes of February 20, 2020 were
approved.

TESTIMON Y FROM THE PUBLIC

Dick Maver gave public testimony on the 2019 Annual Average Metered Water
Consumption that Deputy Corp Counsel Rowe presented at the Supreme Court with his
statement on the total water supply for upcountry, the A&B ownership of the ditch, and
from the state lease area to Kamole Weir, as he pointed out on his map presentation. Mr.
Mayor stated that Deputy Corp Counsel Rowe was in error in his presentation. Mr. Mayer
stated that the State and A&B has an agreement going back to the 1930's that gives the
State an easement over that land area. He pointed out on his table graph the sources for
the upcountry water system and its usage for fiscal year 2019. He requested that the
Board of Water write a letter to the State Supreme Court reflecting the kue facts about
Maui's water system and apologize for Deputy Corp Counsel Rowe's misrepresentation.
Member Frampton read and quoted a Maui News article on a paragraph of Deputy Corp
Counsel Rowe's statement. Member Frampton stated he did not think there is a problem
with the yearly average, rather a problem with a low flow period.

Member Eaton asked Mr. Mayer where did he find his information on the 1930's
agreements. Mr. Mayer replied he will get more information on the 1937 and 1938's
agreements.

Member Franco asked Mr. Mayer if his graph includes water going to Ke'anae and how
does it fit in? Mr. Mayer replied it does not include water going to Ke'anae. Those waters
are not included in his graph or table. Member Franco asked if there could be a better
map to show where the water flow is going to.

V
VI
A.

OLD BUSINESS - Postponed until the next meeting, June '18, 2020.

OTHER BUSINESS
Discussion/oos sible Action Reoardino Election of Board Chair and Vice Chair for
2021 (J une 1 2020 - Mav 31 . 2021\
Chair Chan Hodges opened to nominate a chair and vice chair for the Board of
Water Supply.
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Motion

Second
Discussion:

Member Milaskey moved to support Member Franco's
nomination for Shay Chan Hodges as Chair, and himself as
Vice Chair.
Member Eaton
Member Frampton stated he is in support with the motion and

praised Chair for her six-month priority list and future
agenda's. lt was asked that if there is specific focus on one
or two issues, that it be expressed by the will of the board
(EMl/Mahi Pono issues) and the board should speak as one
voice and take conscious steps.

Vote:

Unanimous. Motion carried.

B. Department

of the C orporation Counsel's Uo date on Carmichael v. Board of Land
and Natural R esources.
Deputy Corp Counsel Rowe addressed Mr. Mayer's comments. He stated this
case was brought up and decided in 2015. All the information Mr. Mayer brought
fonivard is from 2019 which was not the information brought before the Supreme
Court. Deputy Corp Counsel Rowe's information was from 2018 and is officially
the record of this case. lt is found on Findings of Facts 545, 551 , 799, 800, 801 ,
and 812. He explained about the low flow periods that Member Frampton quoted
on from the Maui News article.
He does not recall making comments regarding the ditch ownership though he was
asked the question regarding whether or not the county could take over the system
in which he acknowledged that we have a lack of institutional knowledge and didn't
have the staff to support it.

He reviewed for the board's new member and refreshed the other board members,
clarification on what the roll is for the board and brought them upto-date with what
the Carmichael case is about and that the Supreme Court took the issues under
advisement.

Chair Chan Hodges asked if there is a timetable for a decision. Deputy Corp
Counsel Rowe stated there isn't any that has been made.
Member Franco asked, "Who is the plaintiff in this case? Who decides who gets
the leases and wouldn't it be advisable if the County stayed neutral in this case?"
Deputy Corp Counsel Rowe stated the plaintiff was Ms. Carmichael. She was
challenging the permits that are issued to A&B by the DLNR. The department has
chosen to take a position in favor of issuance of a revocable permit because we
get our water through A&B from those licensed areas through the Wailoa Ditch.
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Chair Chan Hodges asked if he mentioned that the Board of Water Supply
approved the Temporary lnvestigative Report and passed it on to Council and the
Mayor? Deputy Corp Counsel Rowe replied he did not because it was not in the
record of the Supreme Court at the time of the decision.

Member Kaninau asked if the revocable permits where ruled that they were not
temporary, does it go back to requiring an (ElS) Environmental lmpact Statement?
Deputy Corp Counsel Rowe said the Environmental lmpact Statement is an issue
currently on appeal and being considered. There is an Environmental lmpact
Statement in process for A&B's proposed long term 30 lease. "ls there an
Environmental lmpact Statement for a shorter term shofter than 30 years?,,is the
million-dollar question to the Supreme Court.
Director Pearson asked if the Supreme Court considered the Commission on
Water Resource Management (CRWM) decision to return ten or more streams
fully restored. He asked Deputy Corp Counsel Rowe to give a summary on the
direction of what A&B and the State argued about. Deputy Corp Counsel Rowe
thinks the consideration returning of the streams is important and agrees it would
have an effect on their decision making. Further, the arguments made by the
Board of Natural Land and Resources were legal and spoke of requirements for
environmental impact statements, when they are required, what the triggers are,
and whether or not it was required for revocable permits in this case. They also
spoke about their abilities under the public trust.
Chair Chan Hodges asked how does it fit in with the Carmichael v. EIS and the
role of the (TlG) Temporary lnvestigative Group, if the County were to takeover.
How would it impact the Carmichael's decision, the EIS and vice versa? Deputy
Corp Counsel Rowe explained how they are related in that both deal with the
twenty-seven streams in East Maui. As far as what would happen if the County
took over this system, the question would still exist on whether or not the EIS is
needed for an interim or revocable permit section. lf the EIS is not required, which
is what the court in 2015 said, the revocable permits would no longer be issued to
EMI and A&8. The concerns over the length of time the revocable permits were
being issued would be a different question.
Member Eaton shared that the Agreements, Memorandum of Understandings and
the Memorandum of Agreement between DWS and EMI dating back to 1g73 stated
the diversions and ditches reverted back to the government; and every amendment
after that did not have any language mentioning the ditches. ls this correct?
Deputy Corp Counsel Rowe was not sure what authority the department would
have to say that diversions would revert back to ownership of the State. As far as
the 1973 agreement, he thinks because the ownership of the ditch system changed
from A&B to Mahi Pono, its fifty-fifty now because of a new agreement. He is
unsure if the 1973 agreement is still valid and would have to check on this.
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Chair Chan Hodges asked for calcification on his response to Mr. Mayeis numbers
and if he is using numbers from a longer period than 2015. Deputy Corp Counsel
Rowe explained that in 2015 is when the records closed. They did a judicial notice
of the 2016 decision by the Commission on Water Resource Management. The
CWRM looked at a longer time of flows and uses, not just a one-year period.

C. Director's R enort on lm o acts

of

COVID-1

I

nWater De o artment

Bud o et

Ooeratio NS and Overall Services
Chair Chan Hodges asked for updates on any impacts of COVID-19.

Director Pearson went over the County's budget in reducing each department by
five percent. DWS reduced about five million dollars, CIP by two million dollars
and two million dollars from the Wailuku Water Company. We reduced grant
funding for watershed but the Council chose to return that money and in place took
the money from the Water Replacement Fund. We also took out a dump truck and
equipment. The department's revenue is down eight hu nd red-thousand dollars a
month compared to last year.
For operations, each division varied as far as work at home.

Chair Chan Hodges asked about deadlines on permits and extensions on
deadlines in regards to COVID-19. Director Pearson stated the department
continued with field and plant operations. He did not know off hand of any
extensions, and that DWS is reviewing case by case and is forgiving.
Member Kaninau asked if the department is replacing older meters and how is it
being determined? Director Pearson stated they are looking at different areas.
Those areas are Wailuku Heights through Waikapu. They will be replacing the
transducers where the meters are not old enough to replace.

Member Milaskey asked if the operational costs are fixed or could there be
operational changes that can be countered for loss of revenue? Director pearson
replied at this moment they are fixed. They haven't made any reactions to change.
Chair Chan Hodges asked Director to go over the homeless situation at Kanaha
Beach Park. Director Pearson stated the homeless were required to leave and
move outside of the gate by the treatment plant. The managing director requested
a meter and a backflow preventer be installed on the hydrant that is located where
the homeless are and stubbed out two hose bibs. Water quality testing was done
after the installation. When returning, they found one hose bib feed into a shower
and the other had a water hose connected to it. The County will incur the costs
due to COVID-19 for the water meter and water use.
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D. Director's Uodate on the purchase of the Wailuku Wate r Comoanv bv the
Deoartment of Water Suoolv.
Director Pearson stated initially they put $2.5 million dollars into the budget related
to the Wailuku Water Company. lf the Wailuku Water Company was taken over
by DWS, we would need to use this budget to evaluate, improve the system and
maintenance. There is a half a million dollars remaining for the fiscal 2021 budget
which is used mostly for evaluation. There is approximately $9 million left in fiscal
2020 thal Chair Alice Lee initiated for the department's CIP budget and will last till
the end of this calendar year. Director's understanding In regards to SB 2692 SD
2 relating to the Na Wai Eha Watershed, was that there were some amendments
and does not think it crossed over from the Senate to the House. lf it didn't cross
over, it may be an indication it may be moot. This bill was revised to show that the
State would be able to purchase the lands and would allow the County to purchase
just the water system. The Mayor's office is handling the negotiations and he does
not know the progress made.
Member Eaton asked Director Pearson and Deputy Corp Counsel Rowe, how do
we have the ability to maintain and operate the Wailuku Water Company's ditches
and not the EMI ditches that he stated in his Supreme Court argument? Director
Pearson answered he did not know if they have the ability to operate the Wailuku
Water Company's ditches and thinks part of the negotiations are going to be to
carry over the operations and maintenance from the existing Wailuku Water
Company even after the purchase. Deputy Corp Counsel Rowe did not have
anything to add only that he got his position on the ability to look at the system
from Director Pearson.

Member Franco asked Director if an appraisal was done on the Wailuku Water
System? And if it would be taken out of the $2.5 million budget. Director pearson
replied no, there is an appraisal that was done a while ago. The appraisal value
came out higher than the $9 million value as discussed, as far as the purchase.
Member Kaninau asked if the appraisal was for the State conservation land and
the Wailuku Water System or just the Wailuku Water System. Director pearson
said he understood the appraisal was for both the Wailuku Water System and
conservation land.

E. Discussion of Six-Month Aoenda oriorities list.
Member Nobriga asked to prioritize both letters G. General inter-department
sustainability issues: reduction of paper, ink, provision of water, reusable
containers; and H. Presentation by UH Maui College 4-year Sustainability
Program. Chair Chan Hodges will reach out to UH Maui College for a presentation.
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Member Milaskey requested to leave letter C on the list. Presentation by Alex De
Roode about PUC rules related to TMKs and renewable energy.
Member Kaninau requested to leave letter B on the list. Presentation from EACP
(Ag water) and is interested in where we are with the chloramines.

Chair Chan Hodges stated she and Vice Chair Milaskey will review these items
based on the reality on where we stand in the next three weeks.
DISCUSSION
Chair Chan Hodges hopes to have Unfinished Business back on the next agenda.

Member Milaskey asked about presentations and if it was possible for UH Maui College
to teleconference in via BlueJeans? Chair Chan Hodges replied it could be an option if
we decide to meet in masks and they conference in on a screen. We should be open to
these situations as we move fonrvard.

DIVISION REPORTS

Februarv, March, and April. 2020 Division Operation Reports (copies available upon
request)
Member Kaninau asked how much water usage has gone down without the influx of
tourism? Director Pearson stated South Maui is still irrigating which is most of theirwater
use. March did not show much change. April and May were compared over a three-year
period and showed there is very little change in water use. What we don't see is the
variations of rain year to year. He will look at South Maui usage versus Central Maui
usage to see if there will be a better definition where the water usages have increased
and decreased.

Member Frampton asked about Director's response to irrigation in South Maui and
commented that the golf courses use reclalmed water. Director Pearson stated that is
correct, County Code restricts golf courses from using portable. They use brackish or
reclaimed waters. lt is not the case for hotel's grounds irrigation and residential back yard
irrigation. Cunently, Central Maui should not be irrigating.
Chair Chan Hodges asked if there are any restrictions on landscaping? Director Pearson
stated they are paying customers and from stage one declaration, we have a mandatory
10% reduction of water use for the Central Maui area due to pump failures. At the time
of the declaration, there were four pumps down. We now have one running, and one
should be running by the end of this week or early next week. We have a contractor
working on the third pump.
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Chair Chan Hodges asked if there was a restriction in South Maui? Director Pearson
replied no, the wells failed both in Waihe'e and Central Maui. Most of the Waihe'e water
goes through a 36-inch pipe that goes to South Maui. Central Maui is served from the
lao water tank. He chose to restrict the usage in Central Maui because he felt we could
meet the demands in South Maui even with the wells down. His expectations are to call
off stage one in a week or two.
Member Kaninau asked about water rates. Director Pearson stated there will not be an
increase this year as planned. This year a consultant will be hired to do an evaluation on
our water rates.

Member Frampton asked the Director when the consultant is brought on board, if they
would be able to appear before the board? Director Pearson agreed and stated they
could layout their methodology and their timeline. Adding this to the six-month priority
list.

NEXT MEETING DATE AND TIME

June 18, 2020
1:30 p.m.
Tentative

-

BlueJeans videoconference Meeting

ADJURNMENT
There being no further business the regular meeting was adjourned at 4:03 p.m.

Prepared by:

Noreen Saito
Commission Support Clerk
Approved for distribution:

(yf.z.L

Jeffreyfffis6n,

P.E.

Director
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