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CHAI RVAN NOBRI GA: Good norning. |1'd like to cal
the neeting of the Rules Commttee of the Board of Water Supply

to order. It's alittle after 8:00 at the David Trask office
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bui | di ng, Room 207 up here in Wi luku town. In attendance we
have conm ttee nenber/board nenber C ark Hashi noto, board
menber/comm ttee nenber Kent Hiranaga, board nenber/commttee
menber Ol ando Tagorda, board nenber Jonathan Starr, and
nysel f, Chair, M chael Nobriga.

First order of business is approval of the m nutes
of Septenber 20th, October 9th, and Cctober 25th. A notion is
in order to receive the mnutes subject to 30 day review. |If
there's no corrections, the mnutes shall be filed. Can |I have

a notion?

MR. H RANAGA: Mbti on.

MR. STARR Second.

CHAI RVAN NOBRI GA: Seconded by M. Starr. Any

di scussion? All those in favor signify by saying "aye.

(A chorus of ayes)

Opposed "nay.
(None) .
Motion does carry. W are now open to our testinony

by the public on itens that are not on the agenda. W wi ||
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all ow public testinony during agenda itens as we proceed.
First order of business, itemfive, commttee report
communi cation 01-31, a conmunication fromM. Starr, Hugh
Starr, regarding definition of subdivision as stated in the
departnent's rul es and requl ati ons.

It is ny recommendation that we receive the
communi cation and file for later discussion when we have
properly noticed that part of the rules. But because we have
people here, we are going to open it up to public testinony.

W will begin with M. Starr.

MR. STARR: Good norni ng, Chairman Nobriga, nenbers

of the Rules Commttee, thank you. My nane is Hugh Starr and |
will just, if | may, read ny letter into the record. | am
witing to respectfully request that your Rules Commttee

consi der a proposed anmendnent to the definition of subdivision
as currently witten in the departnent's rules and regul ati ons
relating to condom ni um property regi nes.

As you may recall, this issue was di scussed at sone

| ength | ast year by the Oversight Conmttee in conjunction with

the Charles Freitas request for approval of a building permt
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application on a condom ni um which request was approved by
that conmttee and ultimately approved unani nously by the
Boar d.

Current Departnent of Water Supply rul es and

regul ati ons nunber three, Section 3-1 nandates that the norma
fire protection requirenents inposed on subdivisions nust be
nmet upon the construction of the third structure on a |ot, even
if the land is not subdivided. Construction of the first and
second dwelling units are exenpt.

Al so, Maui County Code Chapter 18.04. 470,
Subdi vi si ons, defines a subdivision in part as follows: The
construction of four or nore dwelling units on a |ot, parcel,
or site shall be subject to the provisions of this title.
These two provisions together protect and ensure
that at the tine a fourth dwelling unit is constructed on any
| ot, full subdivision review and requirenents are triggered.
To anmend the subdivision definition in the Departnent of Wter
Supply rul es accordingly woul d provi de consi stency.

May | respectfully propose that the definition of
subdi vi si on under Section 1-2 of the departnent's rul es and
regul ati ons be anended as follows: And then rather than

readi ng the whole definition, I mght just skip down to the end
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of the definition where it says, "The termincludes a building
or group of buildings, other than a hotel, containing or
divided into three or nore dwelling units, planned unit

devel opnents and condom niuns,"” and | would insert "of three or
nore units for purposes of this rule" shall be included in this
definition. Thank you for your inportant consideration of this
request .

And then | wanted to just nake a couple of just

brief comments, if | may. The condom niumis a confusing

| ssue. W covered it in the Oversight Commttee previously. It
I's one way of holding ownership of a single lot and its
permtted i nprovenents. There are other ways of hol ding
ownershi p, joint tenancy, partnerships, corporations, limted
liability conpanies. There's a common m sperception that the
condo formof ownership wll increase the nunber of houses
permtted on the property. It does not and it cannot. Maui's
zoning | aws al one determ ne buil ding density.

The condo form of tenancy can hel p our | ocal
famlies who struggle with high housing cost. In ny own

personal case ny wife and | have four children, three of whom

have now returned to Maui after conpleting college. W own two
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adjoining lots and need to ultimately pass those two lots to
all four of them Condo type of ownership will afford each of
themthe security of owning their own hone. This thing does
touch nme personally and I'minterested in it professionally as

wel | . Thank you very nuch.

CHAI RVAN NOBRI GA: Thank you, M. Starr. Next, M. Bodden.

MR, BODDEN: Good norning M. Chairman and Board
menbers. Thank you for allowing ne to share wwth you a few
t houghts. My nane is Tom Bodden, | aman attorney, but | am
not wearing a tie today. | amnot representing anybody. | am
al so a real estate educator, having taught courses on estate
pl anni ng and real estate |law at the University of Hawaii, Mui
Community Coll ege, and el sewhere in the community for over 20
years.

It's really wearing that hat as well as speaking
froma personal point of viewthat |I'd like to share with you
some of ny observations and concerns about this existing rule
that does in ny opinion discrimnate against and penalize
peopl e who choose to own their property under our state's

condom ni um net hod of ownership.
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What |'d like to do is share with you sonme exanpl es,

first of all. Let's assune that you and | inherited from our
parents a piece of property that has a house and a cottage on
It. The house and the cottage were both fully permtted
structures and built in full conpliance with County

requi renments. You and | inherited as joint tenants. Well,

what is the consequence of that? If you die | end up owning
the whole thing. If |I die, you owmn the whole thing. So we say
well, that's nuts because ny kids want ny share and your Kkids
want your share. So why don't we instead be tenants in

conmon.

Wel |, what happens wth tenants in common? | go down

to the bank to try to get a nortgage to renodel ny house. No
can do unless you sign the nortgage with ne because we each own
undi vided interest in the property. And by the way, if | get

I nto probl ens and sonebody puts a lien against the property,
we're all in trouble because we are tenants in comobn, we own
undi vided interest in the sane property.

Vell then, we say well, gee, why don't we put it in

an entity. We don't need anybody's permi ssion to put it into a

corporation or an LLC, or sonething |ike that. Nobody mnds if
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we do that, so we do. But we still have a problem because if
the corporation wants to go ahead and get a nortgage we all
have to sign. It affects the entire property.

And that's the problem which Hawaii property owners
encountered 50 years ago with what was call ed cooperative
corporations. Hawaii was the first state in the nation to
enact the condomniumlaw. It was strictly and still is
strictly a nethod of ownership. It's a solution to the problem
that you and | have with this property we inherited.

When nost peopl e hear the word "condom ni unt they
t hi nk of a huge concrete structure in Waikiki or here on Mui
or whatever. Mst of those are condom niuns. But in fact, a
condom ni um coul d be the nethod of ownership that you and |
select for that property that we inherited fromour famly or
we bought together, or whatever.

So what do we do? Well, first of all, what we do is
take the property and submt it to the Condom ni um Property
Regine, which is strictly a nethod of ownership. That neans if
| don't pay ny bills and they put a lien on ny cottage, because
you have got the house, okay, and they put it on ny undivided
interest in the land but they don't affect you at all because

t he Condom ni um Property Regi ne net hod of ownership protects
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each separate owner as to his or her interest. And by the way,
we each get a separate tax bill fromthe property tax
departnent as well, because the tax departnent sees themas a
separate ownershi p arrangenent.

Now, the dilenmma that is presented by your rule is
even though this property that we have was totally permtted,
fully approved, in full conpliance with the zoning for the
County of Maui, if we submt it to that nethod of ownership,
t he condom ni um property regi ne, then we jeopardi ze ri sking
your rule, which as | understand it says sinply changing the
nmet hod of ownership even for existing structures then requires
addi tional conpliance. AIl we've done is change the nethod of
ownership in ny situation.

lronically, maybe we said, well, gee, we don't want
to take that chance, we will subdivide the property. Well, if
the purpose of this rule was to mnimze or limt the
consunption of water. In fact, if we subdivide then | get to
build a house along with ny cottage and you get to build a
cottage along with your house, and now we have got four
structures instead of two on the sane piece of |and.

Now, one other thing I want to nention. This area
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of condom ni um zati on has been a concern with counties
statewi de. One of the things that the state |legislature did,
because this is a state |law that creates a nethod of ownership,
I's they changed the law a few years ago to state specifically,
"You cannot submt your property to the Condom ni um Property
Regi ne, you cannot go to the Real Estate Comm ssion for their
| ssuance of an effective date for a public report unless your
property is in full conpliance with County buil di ng codes,
zoni ng codes and ot her requirenents.”

So submitting the property to condom nium zation as
a net hod of ownership does not prevent or figure out sone way
to get around all of your other requirenents, it's strictly a
nmet hod of ownership. And | respectfully suggest that you
change your rules in a manner that relies upon what | do on the
property, not how | and you or | and sonebody el se choose to
own the property. W have to conply with the zoning

requi renents. W have to conply with all of the other things
in order to submt the property to the Condom ni um Property
Regi ne.

But your rule as presently witten really punishes
us or prevents us fromowning a property in a manner that is

not only efficient, it's beneficial to the people here in
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Hawaii. And | have in ny estate planning practice seen nmany
clients who -- and Hugh gave the exanple already that | have
two kids and | want them each to own a piece of property but we
can't afford to buy two properties, but I have two dwellings on
the property already.

Condom nium zation is a way by which | can
acconplish that estate planning objective, or whatever. And I
t herefore urge you whenever it is appropriate to review that
rule and rely on your other very effective rules that conply to
still required rules, but do not discrimnate against a nethod
of ownershi p, because otherw se we're stuck being joint tenants
or tenants in comon, and one of us gets in trouble because of
the other's problens. | thank you for your patience. |If you

have any questions of ne, |'d be happy to answer.

CHAl RVAN NOBRI GA: Thank you, M. Bodden.

MR. STARR: | have a question. Tom have you

revi ewed the proposed | anguage in relation to our, the current

wordi ng in our rul es?
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MR BODDEN: | just heard M. Starr read sonething.

MR, CRADDI CK: He's tal king about Hugh Starr's letter.

MR, BODDEN:. | just heard that for the first tine
just a mnute ago, and | don't have a specific recomendati on
to you because | know that's an inportant process. \Wat |
wanted to do was just express ny concern. What | did hear
there was to raise kind of the bar fromtwo to three. Quite
frankly, | would rather have it be sonething that sinply says |
have to conply with County building and zoning requirenents. |
have to conply with your other rules. And | would rather view
condom ni um zation as a nethod of ownership, whether it's two
or three or whatever.

Quite candidly, | own a piece of property where
there are three dwellings, and when | bought it there were
three. I and ny wife own one, ny daughter and her famly own
anot her, and actually ny nei ghbor and his kids own the one next
to us. So there were three permtted dwellings on it and it
was in full conpliance with County requirenents, and therefore
It was condom nium zed. |1'd prefer to have us rely on other

rules than a specific nunber. That's ny personal opinion. But
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| presune that's a process that you will go through later.

CHAI RVAN NOBRI GA: Thank you, M. Bodden. Anyone

el se wshing to testify on the letter? M. Tom Wl ch.

MR, VWELCH. Good norning, M. Chairman. Thank you

nmenbers of the Board. | would l[ike to testify on the subject
In great detail, but | don't think I can inprove on Hugh
Starr's technical presentation of the issue. | would like to

add a couple of things to what they said.

First of all, there's a lot of people in Maui who

are interested in this. | nust get three or four calls a week
from peopl e who are asking ne about this rule, about what they
can do and what they can't do with their property. Whether the
rul e m ght be changed, how they can avoid the rule. Any advice
| can give them about how they can neet their needs with
respect to a particular property.

The ki nds of people that call are all kinds. There

are a lot of people |like Tom Bodden's clients who have estate
pl anni ng i ssues. There are a | ot of people who own properties

Upcountry. This is only really in the Hai ku-Upcountry area and
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al so Kul a where additional water neters aren't available. And
there's a ot of properties up there where there are nmultiple
owners that have had multiple owners since 25 years ago when
there was a surge in popul ati on where peopl e wanted upcountry
property and they were conbining their resources and so forth.
Those ki nds of people are interested in doing
separate financing, separating their ownership and orderi ng
their ownership in a way that is better than the partnership or
co-tenancy or other arrangenent they had to date which didn't
allow themto get their financing.

Al so, there are people who want to build anot her

house and sell it and pay down their nortgage. Also, there are
peopl e who want to specul ate. People who want to buy a piece
of property, build in an ag zone, build a house and ohana
cottage, sell off the ohana or big house and nake a profit and
live in the other house. But there are a | ot of people
interested in this.

| feel that this rule has a big inpact, a big

negati ve i npact on people. Again, only Upcountry. |f you have
a house in Kuau or property in Kuau where there are additional
neters available, | always tell people to go get the extra

neter. This is not an issue of whether people can afford or
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want to pay the water system devel opnent fee for another neter,
that's not part of this. It's only whether or not they can do
what they want to do with their property with respect to the
form of ownership.

|'"ve always felt that if the Board is concerned
about devel opnent and if the Board |looks at this rule as it
presently stands as a neans of curtailing or controlling
devel opnent, |'ve always felt that the rule kind of m sses the
mark for several reasons. One is that people can build on
their property that which the zoning lets thembuild. And if
they're going to do a co-ownership arrangenent they can do so
within the Water Board's current rules by using one of these
other forns of ownership. They can do it. It's not as

conveni ent, but they can do it.

The Board is protected by other rules that you have

agai nst devel opnent. You have the |imtation on fixture units
for how many dwellings or fixture units a neter can serve, you
have the rule that says if you have nore than two structures
you have to have -- nore than two dwellings you have to have a
subdi vision. That is, you have to deal with the infrastructure

requi renents related to subdivision, and those are good, clear
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rules that are directly related to water use and restriction on
wat er use. \Wiereas, the rule on the condomniumis nore a

regul ation of a formof ownership, which | always felt m sses
t he mark sonehow.

Now, the rule that Hugh Starr proposed said that he
suggests that we exclude fromthe operation of the rule a
condomniumwith three or nore units. | would like for you to
consi der or request that you consider having nore than three as
t hat exenption. And the reason | say that is there are a | ot

of people that have three houses in these Upcountry properties
under co-ownership that exist, that are served by a neter, that
are grandfathered, that have been in existence for nmany years.

| have several of those clients.

And under the circunstances, they would |like to be

able to divide their ownership. And by upping it to three, it
woul d neet the needs of a | ot of people who are al so concerned
about this, without doing too nmuch injustice or doing too nmuch
upsetting of the basic regulatory schenme. Thank you very

much. 1'd be happy to answer any questi ons.

CHAI RVAN NOBRI GA: Thank you, M. Wl ch. Anyone

el se wshing to testify on this subject? Mdtion is in order to
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file comunication -- yes, M. Hi ranaga?

MR. H RANAGA: M. Chair, | was wondering if | could

ask what the Director's opinion is of this.

CHAI RVAN NOBRIGA: |I'Il let you ask the D rector,

it's just that the neeting was never on notice for us to take
up the matter of the definition within our rules. This is
nmerely a transmttal fromthe Board to the commttee of Hugh
Starr's recommendations for us to take up at a |later date. But

pl ease, conti nue.

MR. H RANAGA: Do you have any comments regarding this?

MR CRADDI CK: That woul d be ny sane suggestion. W

coul d probably answer all of these things, but basically we
view them as separate owners and you have fights between
owners. And | know they try and settle those fights in their
condo rules, but they still conme to us when there's a problem
when one of them has | ow pressure because of sonething the

other one is doing. So that's an issue that needs to be
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resolved that isn't resolved wwth any of these suggestions
here. But other than that, it's probably better to wait until
the rule actually cones up for review and then we can respond

to all of them

MR. H RANAGA: Move to receive the communi cati on

fromM. Hugh Starr and file for |ater discussion.

CHAI RMAN NOBRI GA: Thank you. |Is there a second?

MR STARR 1'll second.

CHAl RVAN NOBRI GA: Moved and seconded. Any further

di scussi on?

MR. STARR. Yes, | have a question for Corp Counsel.

CHAI RMAN NOBRI GA: Yes, M. Starr, continue.

MR. STARR: According to the automatic approval

| anguage that | believe passed through the Council |ast week,

if we receive a petition for a rule change like this and we
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don't act on it in a certain anount of tine | assune that

doesn't automatically approve it by the Board, is that correct?

MR KUSH : M. Chair?

CHAI RVAN NOBRI GA: M. Kushi .

MR, KUSHI : M. Starr, | amnot aware of whatever

happened with the Council, and | amnot too sure that this
communi cation is a petition for a rule change. If it is, |
have to ook at it in terns of your rules, in terns of rule
maki ng procedures, and | amnot too sure that this is a
petition. It is a nmere communication at this point. That
doesn't stop the Applicant or M. Starr fromactually
petitioning or the Board on its own, at |east fromtestinony,

toinitiate a rule change.

CHAI RVAN NOBRI GA: Thank you.

MR H RANAGA: M. Chair, |I'd just like to comment.

| want to urge the Chair that we -- | think I'd like to urge

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min011218rules.html (20 of 138) [8/14/2008 11:20:06 AM]



Department of Water Supply: 12/18/01, Rules Committee Meeting

the Chair to bring this up to the agenda as soon as possi bl e,

because | think there are sone inequities.

CHAI RVAN NOBRI GA: Thank you, M. Hi ranaga. Any

further discussion? Al those in favor signify by saying

aye.

(A chorus of ayes).

Opposed "nay.
( None) .
Motion carries. ItemB, M. Mam ya was here
earlier. | have a letter from M. Arakaki requesting the

matter be withdrawn fromthis neeting and taken up at anot her
time. I's there any objection?
(No response).

No obj ection, so ruled, ordered, whatever. Ckay,
t hanks.

Iltem Cis a request from Wayne Arakaki for
subdi vi sion approval in the shortage area and a nodification of
t he subdi vi sion requi renents, Von Tenpsky Subdi vi si on.

Yes, M. Craddick?

MR, CRADDI CK: | don't know if anybody is here, but
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we wote a letter to themasking for nore informati on before we

can answer anything. But | think they're here.

CHAI RVAN NOBRI GA: |Is there anyone here wishing to

talk to us about this?

M5. NAGO. This is Debbie Von Tenpsky.

CHAI RVAN NOBRI GA: Thank you. M ss Debbi e Von Tenpsky.

M5. VON TEMPSKY: |'m Debbie Von Tenpsky and | think

Wayne isn't here, and he has all the information. But | think

he did send a letter off to the departnent. But naybe we

shoul d defer it until Wayne cones so they can have their

I nf or mati on.

CHAI RVAN NOBRI GA:  Sur e.

M5. VON TEMPSKY: He's not here today so -- is that okay?

CHAl RMAN NOBRI GA: Yeah, that's okay.
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M5. VON TEMPSKY: Thanks.

CHAI RVAN NOBRI GA: Menbers, any objection?
(None) .
So order ed.

ItemDis a request for utilization -- let ne read
this. Request fromJanes R Judge for permssion to utilize an
exi sting easenent to obtain water service and for a waiver from
the requirenent of the installation of a fire hydrant, Judge
Famly Limted Partnership Property, Omaopio, Maui. |Is there

anyone here w shing to give testinony?

MR JUDCGE: Yes, please. JimJudge appearing for
the Judge famly, and with ne is ny wife Lisa. And ny nother

woul d be here today --

CHAI RVAN NOBRI GA:  Congr at ul ati ons.

MR, JUDGE: | cane out ahead in that deal. My
not her woul d be here too, but it's her 81st birthday, and as

part of nmy gift to her I am not naking her cone here today.
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What |'d like to do is just give a short sunmary of

how we got to where we are. By and | arge the predecessor in

I nterest to us acquired 49 acres in Omopio in 1963. In 1965
It was subdivided into four lots, three additionals together
with the one original that existed. O those three

addi tionals, one of them has been further subdivided down into
two nore.

The parcel that we are tal ki ng about today by nunber

I s parcel nunber 88. And basically, between 1965 and 1973, ny
famly slowy acquired 46 of the 49 original acres. And parcel
88 is the only one without a water neter on it, all the rest of
t hem have. It seens clear that we are entitled to a neter, and
I f one had been requested in 1965 or 1975 or 1985 or 1995 |
think it would have been |ocated in the sane place as two of
the current neters, which service parcels 3 and 87.

After ny father's death, ny nother and | placed the

property into a famly partnership. And | have two adul t
children ages 25 and 22, and you have kind of heard the Hugh
Starr situation. | have that sanme situation, | have adult kids
that 1'd like to get back to Maui. Cbviously a way to get kids

back is to say, "Hey, we have got a place for you to stay."
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And that's why |I'mhere today, is to try to clean up this

I nherited ness that | have got. Sinply put, | want to have the
sane treatnent for parcel 88 as the other parcels received,
based upon traditional notions of justice and fair play.

Now, background, | grew up here on Maui, | went to

St. Anthony, | went to UH Manoa. | live on the property, as
does ny nother. My parents first bought Oraopio in 1965. And

| guess | am upset about the fact that in the al nbst 37 years
now t he Water Departnent has done really little to bring water
service to us. | think Oraopio, Kula in general, has kind of
been the poor sister of the deal. W acquired parcel 88 in
1973, as | said, and that's 29 years.

And going back to how it happened, in 1961 our
predecessors in interest negotiated a water |ine easenent from
t he nei ghbors, Janes and Nancy Shi shido. That easenent was
used for two neters that serviced the property, parcels 87 and
3. In 1999, | negotiated a bi gger easenent, sane place, and
|'"d like to show you on the map where that is.

In your report, if everybody woul d take a | ook here,
this is the property and this is where the water |ine easenent
I s. Page nunber 10. |I'msorry, page 10. So as you are

| ooking at it, |I have highlighted it here in yellow. It's this
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area up here (indicating). This was a one foot wi de water |ine
easenent originally in 1961. In 1999 | made it a five foot
wi de one. | had to negotiate with the new owners because |
believed that in asking for a new neter for 88 it would be
| ocated in the sane spot.
Now t he water departnent's staff is recomendi ng
that | extend a new six inch water |ine approximtely 2200
| i near feet, which | believe will cost about $125,000. | think
this is really inappropriate for the follow ng three commobn
sense reasons: There's no econonmic reality to it. $125,000 is
way too expensive for the benefit of a two acre parcel. Mre
| nportantly, why hasn't the Departnent of Water Supply extended
that very sane line in 37 years? Well, the sane reason, it's
too expensive. It mght be different if | was doing a
mul ti-lot Fancy Dan subdivision, but | amnot, |I'monly asking
for a neter that's been due us for the parcel since 1965.
Secondly, as | nentioned, | have already got a five
foot w de easenent that takes nme to the water |ine where two
neters already are located, and that doesn't cost ne anything.
And |l astly, a newline along the front of the property is

approxi mately 100 feet | ower than the parcel itself, and from
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just a common sense point of view, |I'd nmuch rather gravity fl ow
the water down than punp the water back up.

So in conclusion, | respectfully request that the

| ssuance of the water neter, that the water neter be issued at
the end of the existing water |line water neter easenent that |

| ndi cated, that we not be required to extend a six inch |line
2200 feet, nor install a fire hydrant which would al so have to
be punped uphill.

Thank you for your tine and consideration. If you

have any questions, |I'd be nore than pleased to respond.

CHAI RMAN NOBRI GA: Thank you. Any questi ons,
menbers? M. Judge, do you currently have water service on

your property?

MR, JUDGE: Yes, we have water service to the

property. There's a neter that was granted in 1961 that
services ny Momis house. | get water through another I|ine.
It's all very confusing, but there are neters that are on the
property. There are basically three neters, | think. One,

two, three, yes, there are three existing, well, four neters

actually. But I"'mentitled to another for that parcel 88.
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CHAI RMVAN NOBRI GA: M. Craddi ck?

MR, CRADDI CK: This particular thing then isn't a

subdivision, is it?

MR. JUDGE: No, it was subdivided in 1965. And
another thing that fries ne too, David, is in the report here
It says oh, well, maybe you didn't fulfill the requirenents.
Maybe you didn't do that. This is point of discussion, page
8. Point of discussion nunber one. The reason that it fries
me is that | got fromyour office a copy of sonething | abel ed
Subdi vision Data. First of all, you dispute whether it was
three or four lots. |I have got sonething called subdivision
data that says nunber of lots four. It says that the
assessnent was paid in 1965, and that final approval was
obt ai ned on June 15, 1965. And besides that, tax map key
nunbers were issued.

So obviously | got final subdivision approval. Al
of the conditions, paynent of the storage assessnent fee and

exenptions of inprovenent fromthe Board of Supervisors nust
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have been granted. But | don't know, | wasn't there then, and

this is ny predecessor and these are your files.

CHAI RVAN NOBRI GA: M. Craddi ck?

MR CRADDICK: My point is it's not a subdivision,
and the Board has no authority to grant any waiver fromthe

wat er service requirenents.

CHAI RVAN NOBRI GA: M. Hashi not 0?

MR HASH MOTO. | f he has an easenent, why woul d he
want to extend the line instead of bringing it down from where

he has the easenent from Shi shi do?

MR. CRADDI CK: Because of the Board's requirenent

for strict application of the rules. Strict application of the

rules says that the neter is to be adjacent to the property and
the road. And | realize that we let neters go all over kingdom
cone before, and created a |large problem as we recall wth the
Stolle issue. And this is an effort, well, this is an

outgrow h of the Board saying we want strict application of the
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rule. This is a strict application of the rule.

MR, HASHI MOTO So you al ready have, you said, three neters?

MR JUDGE: The neters go to different property. On

the property there's Qmopi o green houses. Years ago Bil
Monahan built things on the property, and there's an inch and a
hal f neter that goes to that, and that stake is down on the

r oad.

MR, CRADDI CK: What happened is the Board's rule to

al |l ow people to appeal decisions of the Director didn't pass

t he Council because of the $300 thing that was added in after
the Board saw it. And quite frankly, | didn't see it either
before it went to the Mayor and the Council, but a $300 fee was
added in. And | guess previous Corp Counsel thought it wasn't

a substantial change, but current Corp Counsel thought it was a
substanti al enough change that hadn't gone to public hearing
that, | guess, the recommendation to the Council was to deny
it. So it was denied by a two-thirds majority to override the

Mayor's approval of it. And | guess we would just have to go
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back out to public hearing again and get it redone, but it wll

take awhile to do that.

CHAI RVAN NOBRI GA: M. Hiranaga?

MR, H RANAGA: Who nade the change in the fee anmount?

MR, CRADDI CK: | guess Howard did, I'mnot really
sure. But when it canme down from Corp Counsel it was in
there. And nyself, | can't recall whether we questioned it or
not, but | renenber Howard saying that a fee anmount was
appropriate and it didn't need to go to public hearing.

But I nean $300 is one-tenth of the devel opnent fee,
and one quarter of the cost of putting in a service line, so
it's a fairly hefty fee. And | will leave it up to Ed to
explain. He was the one who had to deal with this with the

Counci| and nmake the resol ution up.

MR, H RANAGA: Did we not recommend a specific

anount for that application fee? It was $150 or sonething.

CHAI RVAN NOBRI GA:  Yes.
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MR, H RANAGA: So what enpowered the Corporation

Counsel to change that?

MR CRADDI CK: | don't know.

CHAI RMAN NOBRI GA: Qur specific request was not that

it has any bearing on the Judges' problem but it was $150 or
what ever the Board of Variances charges for an appeal. And
apparently the Board of Variances charges $300-sonething for

t he appeal, is that correct?

MR, H RANAGA: | think they recently revised their

fee schedule. It used to be that.

MR KUSH : M. Chair, if you want ne to comment on

that, | agree with you, it's not applicable to the Judges. But
t he reason why we recomended that the Council not even | ook at
that and get back to you is that the fee is up to the Board to
deci de. The problemwas that at the public hearing that you

had about a year ago, it wasn't noticed. There was no noti ce,
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so the public did not have an opportunity to conment on the
fee. That was the crucial issue. So you will have to do it

again.

CHAI RVAN NOBRI GA: | agree wth you. Yes, M. Tagorda.

MR TAGORDA: M. Chairnman, thank you. Let's go

back to M. Judge's case. | want to go to page nine. And | et
nme enphasi ze sone paragraphs, wordings there that it says the
departnent did not strictly adhere to the provisions of the
rul es. The procedural change was i nplenented during 1999 to
bring departnent practices in line with section 3-1 and 3-5 of
the departnent's rules. This is for the Director to comment.

If the Departnent of Water Supply did not strictly
adhere to the provisions of the rules, what past procedures,

practices and standards were applied to this case?

MR, CRADDI CK: They basically went to the point of
adequacy which, as you recall, is what we told Stolle, which

was 12 mles fromhis house.

MR, TAGORDA: Go back to exhibit D, page 14, that
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| etter dated May 5, 1965. It looks like the final approval. |
presurme it was granted and the paynent of $300 towards the
assessnent was nade, and acception of inprovenents by the Board
of Supervisors. The Board of Water Supply regul ati ons was
conplied wwth by the developer at that tine, M. Craddick, do

you recal | ?

MR CRADDI CK: | don't recall anything back in 1965.

MR TAGORDA: If these were all conplied with by the
devel oper, | believe M. Judge is entitled to that water
service w thout inposing himnew requirenents to extend the

wat er |i ne.

MR, CRADDI CK: This only covers storage, Ol ando,

and it's only for three lots, not four |ots.

MR, TAGORDA: It's way back in 1965, M. Craddi ck.

To i npose the new requirenents by you and the departnent with

this old request, | think it's wong.
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MR. CRADDI CK: The only thing, Olando, we are not

denying hima neter, and he appears to have paid the storage
assessnent. That doesn't nmake the system adequate, because he
paid the storage assessnent, you have to have the distribution
systemthere. Al | can say is this is an outgrowth of the
Board's own ruling for a strict application of the rules, and
the Board has no authority to waive the rules right now So

there's nothing the Board can do right now.

CHAI RMAN NOBRI GA: Excuse me, excuse ne, but --

MR, TAGORDA: M. Craddick, we told himbefore or

the Board of Water Supply or the supervisors before told himto
get an easenent, and he conplied with those requirenents. And

t hen now you cone in as a new Director of the departnent and

tell himnew requirenents are needed to extend the water I|ine.

MR CRADDI CK: No, Ol ando.

MR TAGORDA: That's what you are requiring himto do.

MR, CRADDI CK: No, as an outgrowth of the Board's
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own decision for a strict application of the rules. You have
to keep in mind this putting neters all over kingdom cone
occurred way back in the 1960's sonetine, not under ny watch at
all. | brought this up to the Board many, nany tines, that
allowmng neters to go all over kingdom cone was not an
application of the rules. And when Stolle canme out finally the
Board was aware of what was going on with the staff, that they
were allowing neters all over kingdom cone.

The Board said, "W want a strict application of the

rule.” That's why it happened in 1999. If you recall, that's
when the six new nenbers cane in and said, "W want a strict
application of the rules" and that's what the staff did. So
this is an outgrowh of the Board's own ruling for a strict

application of the rules.

MR TAGORDA: | was a nenber of that board too, M.

Craddi ck, in 1999.

MR, CRADDI CK: | know, so you know what happened.

CHAI RVAN NOBRI GA: Hang on. Any further discussion,
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M. Tagorda?

MR, TAGORDA: That's all. Thank you, M. Chair.

CHAl RMAN NOBRI GA: M. Starr?

MR, STARR: | believe our Director is fantasizing

again. | have a question for him however. |s there adequacy

at this point marked 4787

MR, CRADDI CK: The hydrant there? There's an 8-inch

line there, so | would presune so. Herb?

MR. CHANG There is an 8-inch |ine.

MR, STARR So, in other words, it is adequate,

where the neter |ocation is being requested, is that correct?

MR. CHANG Yes.

MR STARR | know |l for one would feel that that

woul d be a fair thing to allow themto get a neter at that
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poi nt, since they have an easenent there, you know. To say
it's maybe five feet closer to the road at the other point or
what ever, they have an easenent to the public road at that
point and there is adequacy there. | think you're really
stretching things to say that it has to be on the other side
and not there.

As far as, you know, what our powers are, it seens

to disagree with the Director. That's sonething that Corp
Counsel has not helped us clarify. So l'd like to know from
Corp Counsel whether the Board can take action if the Board
were to feel that that would be -- that that were a suitable

| ocation for a neter to be issued at.

MR KUSH : M. Chair, | don't know.

CHAI RVAN NOBRI GA: Thank you.

MR, KUSHI: But if you want to say this, | think

it's worthy of the Board's discussion and recomendati on eit her

way to the full Board.
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CHAI RVAN NOBRI GA: M. Judge?

MR JUDGE: Yes, sir. | guess froma | egal

standpoint |I'd |ike to suggest that as of 1965, as of the
assessnent being paid, and as of the exenption apparently
obtai ned fromthe Board of Supervisors because we did get a
subdi vision, and all of the lIots were deeded out, | believe
that we have fulfilled all of the requirenents. And as a
matter of law, |I think |I have got a vested right to that
nmeter. | just haven't asked for it because all of these years
we have had a damm noratoriumon it, and | didn't have a need
for it for ny kids then. I do now, and | want to take up where
ny rights ended in 1965. And | don't know about the rules and
regul ati ons and procedures and strict adherence now, but |

think 1"mgetting screwed if | don't get a neter right at that

spot, sinply put.

MR TAGORDA: | agree wth you, M. Judge.

MR, JUDGE: Thank you very nuch.

CHAl RVMAN NOBRI GA: At this point the Chair woul d
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| i ke to recommend that we recommend basically to the Board to

wai ve the rules to allow a specific request for a neter -- a

request for a neter at the point of adequacy based on reliance

from 1965.

MR. H RANAGA: So nopved.

CHAI RMAN NOBRI GA: Thank you. Second?

MR STARR I1'Ill second it.

CHAI RVAN NOBRI GA: Moved and seconded. |s there any

further discussion?

M5. NAGO. M ke, I'msorry, who seconded?

CHAl RMAN NOBRI GA: M. Starr.

MR. H RANAGA: M. Chair?

CHAI RVAN NOBRI GA: Yes, M. Hiranaga.
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MR. H RANAGA: M. Chair, | don't feel that | am

prepared to make a decision in favor of the request because |
feel there's -- | need nore information and background
so-called Stolle case, rules 3.1 and 3.5. There's past
precedence, but then the Director is saying we're starting over
and we shoul d not be considering past precedence. There's

al ways difficulty when you start draw ng the |ine.

The information presented here is just too brief for

nme to make a decision at this tine. My suggestion would be to

defer this matter.

MR STARR M. Chair.

CHAI RMVAN NOBRI GA: Thank you, M. Hranaga. M. Starr?

MR. STARR | stand behind the notion that has been

seconded. However, | would |i ke when it cones before the Board

to have Corp Counsel ready to tell us whether it's in his

opinion that we're acting within our rights, which | believe we

ar e.
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MR KUSH : M. Chair, I'd |ike to request that that

request be submitted to ny office in advance.

CHAI RVAN NOBRI GA: Thank you, M. Kushi.

Ol ando, anyt hi ng?

MR TAGORDA: That's it.

CHAl RMVAN NOBRI GA: Al l those in favor signify by

sayi ng "aye.

(A chorus of ayes).

Opposed "nay.

MR. H RANAGA: Nay.

CHAl RMAN NOBRI GA: The nmotion is carried four to one.

MR JUDGE: Thank you.

CHAl RMVMAN NOBRI GA: W will call a five mnute recess

at this tine.
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(Whereupon a brief recess was taken).

CHAl RVAN NOBRI GA: Call the neeting back to order,

pl ease. Thank you | adi es and gentl| enen.

The next itemis item comunnication 01-37, request

for a waiver of the Departnent's requirenents for a transient
vacation rental unit. Applicant is Gegg Blue. M. Bl ue,

that's you?

MR, BLUE: Yes. Board nenbers, | just want to
briefly tell you why I'min front of you today. Basically,
it's through frustration. | was called by the County quite a
few nonths ago by M. Ron Sandante, he said, "You need to cone
in and apply for a B& |icense because you are renting out your
ohana short-term" | said fine, so | cane in and conplied. It
must have been seven or eight nonths ago, and | have been
dealing with the process of these 29 different departnents that
| have to conply wth.

| nstead of spending $5, 000 and paying a | awer to do
it, | have been doing it nyself. And it's going along, it's
okay. And when it cane to the Water Departnent | started

conplying, and | just got really frustrated with what | had to
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do. And | got a call fromM. Arnold Abe, and after talking
with himand voicing ny frustrations, he suggested | wite a

| etter to the Board, which is you folks, which | did, and if
you turn to page 19 you will see ny letter.

| don't know if any of you have read this letter,

but no where in this letter am | asking for a waiver, okay.
Sonehow it got interpreted that | amasking for a waiver. |I'm
not. So | decided to take the tine out of ny day to cone down
here and testify as to why | suggest that you fol ks need to
t ake anot her | ook at your protocol, because | understand
there's going to be a lot of people applying for these permts
because the County has been shutting people down and calling
them up and so on and so forth.

So | amgoing totry to make a | ong story short.
There's sonething that | don't know that you fol ks are aware
of. W have to apply for a B&. In no way, shape or formdo |
want a bed and breakfast. Bed and breakfast, to ny
under st andi ng, is when you have roons in your hone that you
convert to bedroons for tourists and serve them breakfast. |
don't want to do that. | have famly from Australia and the

mai nl and who conme over quite a fewtines a year and they stay
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in my cottage. | can't rent ny cottage out |ong-term okay, |
can only rent it out short-term

So | applied to do transient accommodati ons, which

s what short-termrental is called, out of ny cottage. Wll,
when you fol ks get the application you see a B&B application,
all right, so this is where the trouble started. So I just
want to |l et you know that there is a difference between the B&B
and soneone wanting to do short-termrental out of their
ohana.

So ny point is, the ohana has been there since 1976,

it's legal, it conplies, it neets all specifications. The only
change in use is if | had rented it long-termthere would be
nore water use, there would be nore infrastructure use. I|f |
rent it short-termit's not full all the tine and there's
actually less inpact on infrastructure. So why is the Water
Departnment taking their tinme? | nean it takes thema | ot of
time just dealing with nme. | can't imagine the tinme it took
them why are they nmaking ne go over all this stuff and to
conmply with the sane regulations as if | was a hotel with
backfl| ow preventers, recalculating water flow for the fire.
It's just all these conpliances. |'mdoing them | am not

asking for a waiver.
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One thing I do have a problemw th. To this date,

I f one has got a permt to rent short-termout of an ohana,
okay, sonme people within the last nonth applied for both, they
got granted the B&B permt for the hone and got refused for the
ohana. What | don't want to do at this point, a friend of m ne
did the water flow calculation wth the nunbers provided by
your departnent. | turned it in. The Water Departnment told ne
| had to get it stanped by an engineer, which is going to cost
me $500. | don't want to do that right now | wll do it if
they give ne a permt, but at this point in tine the
calculation is fine, and | believe the Water Departnent can
calculate it thensel ves.

So | amgoing to suggest that in these applications

that the engineering stanp of the fire flow cal cul ati ons be
required if you get the permt. In other words, maybe you
folks can take a ook at it and do a basic cal cul ation, and
then if you want us to go to an engineer at the end and spend
t he hundreds of dollars plus put in the back fl ow preventor,
|"'mfine with that. But at this point | amnot willing to
spend that noney.

Basically, | think that's all I want to say. This
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Is just in the hopes of saving all the people in the County and

the applicants tinme, energy and noney.

CHAI RMVAN NOBRI GA: Thank you. Any questions? M. Starr?

MR STARR Yes. | ama little bit confused as to
what the issue really is here. Wat were you asked to provide

that you are having difficult providing?

MR BLUE: This issue is providing a water fl ow
cal cul ation for the property done by a civil engineer. That's

one of the requirenents.

MR STARR |Is that internal to the property or

external to the property?

MR. BLUE: That's a cal culati on on how nuch wat er

flows into the property permtted, | believe, in conjunction
wth the fire departnent to make sure you have adequate fire
protection. Wi ch of course | have, because | wouldn't have
had the cottage approved if | didn't already have it. So

that's one of the points I'm naking, that | have got to go
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through this fire flowthing, and |I'm al ready protected, and
|'malready up to code and specs.

If | was turning ny house into a B& and | was goi ng
to have a whol e bunch nore people in ny house, nmaybe that woul d
be justified, along with ny septic system So that's what
they're requiring nme to do. They required | ots of things, but
this has been -- the $500 fee | feel is premature that | do
that at this point, because | don't even knowif | amgoing to

get this.

CHAI RMAN NOBRI GA: M. Craddi ck?

MR CRADDICK: First of all, he doesn't need to have
a registered engineer do it. If he's done it and he's
satisfied with it and the cal cul ati ons show that the fire fl ow

required is available, that's good enough for us.

MR BLUE: Ckay.

MR. CRADDI CK: As far as the back flow preventor,

that's required in any case by federal |law as well as our own
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rul es.

MR BLUE: | am not contesting that.

MR CRADDICK: So if that's all right, then is there

anything for the Board to take any action on?

MR BLUE: No.

CHAI RVAN NOBRI GA: Okay, there being no requirenent
for action, the matter will be disposed of.

Yes, M. Hiranaga?

MR, HI RANAGA: Wiy did the Applicant feel that he
needed to cone to the Board? Whay was this not resolved within
the departnent? Was the staff giving you a different answer

than the Director?

MR BLUE: They told nme | needed to get it stanped,
and they msinterpreted ny letter. And they read this letter,
which is nerely a suggestion, okay, on how to be nore efficient

or maybe not waste your tinme, and called ne up and told ne |

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min011218rules.html (49 of 138) [8/14/2008 11:20:06 AM]



Department of Water Supply: 12/18/01, Rules Committee Meeting

had to cone testify before you because | was asking for a

wai ver, which | wasn't. Up to this point the Board hasn't
contacted ne and told ne that | didn't need to get it stanped
by an engi neer when it specifically states that it does. Now
they're saying | don't, that's fine. | think I'm down here

because they msinterpreted ny letter to the Board.

MR. H RANAGA: Do you agree with that, M. Craddick?

MR CRADDICK: Well, it's witten to M. R ce, not
to me, so |l don't know what the reason was to wite to the

Board, but he did wite to the Board.

MR BLUE: | wote to the Board on the advice of M.

Abe because of the stanp, the engineering stanp.

MR, CRADDI CK: There's nothing in the rules that

says that a registered engineer is supposed to stanp it. W

ask for that because nornally people don't understand how to do
It and they want us to do it for them And there's a liability

| ssue there with us doing it for them so we don't do that.
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But if they feel that they're capable of doing it thensel ves,

we give themthe book and |l et themdo the cal cul ati ons.

MR. HI RANAGA: How do you confirmthat their

calculation is appropriate?

MR, CRADDI CK: Well, we do rely on the information

that they give, that's for certain. And the only thing | can
say is perhaps the rule should be changed so that it does
require a registered engineer to provide the cal cul ati ons.

It's just sonething that we have been doing, but usually if

people cone to ne, especially individuals -- comerci al

devel opnents usually we won't allowit -- but if one single
I ndi vi dual cones we just give themthe book and say, "If you
can figure it out we will accept that."

Then usually what they will do is go to an engi neer,

architect or sonething and get it done, but then the architect

isn't libel for any mstakes in it.

CHAI RVAN NOBRI GA: M. Hashi not 0?

MR, HASHI MOTO So the thing is because you are
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renting short-termyou applied for the application, that's the

only reason?

MR BLUE: | amnot allowed by law to rent
short-term from an ohana on a piece of agrucultural zone
property, so the County called ne up and told ne to pl ease cone

i n and conply.

MR, HASHI MOTO. So you wanted to do it legally, but

you got stonewal | ed?

MR BLUE: No, | haven't been stonewal |l ed, but it's

a long and frustrating process. | don't knowif I will get it.

MR, HASHI MOTO Ckay.

CHAI RVAN NOBRI GA: There being no further

di scussion, the matter will be filed. Any objections? So
ordered. Thank you, M. Bl ue.

W will nove onto itemF, request fromJ.P. Schm dt

for an appeal of the Director's decision or in the alternative,
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request for nodification of subdivision requirenents regarding
Donald O Connor. M. Schm dt and M. O Connor. The Chair
would i ke to recomend that we take up the two nmatters
separately, the first matter being the request for appeal of
the Director's decision. The second matter being a

nodi fication of subdivision. Are there any objections to
that? Very good.

So we will start wwth the appeal of Director's

deci sion first.

MR, SCHM DT: Thank you, M. Chair. I'mJ.P.
Schmdt, and | represent Donald O Connor and Val eri e O Connor
in this matter. | did send sonme witten testinony that | trust
the Board got that basically summari zes the situation. The
O Connors had an approximately eight acre parcel out in Haiku,
and it has had an existing five-eighths inch water neter. The
O Connors decided to subdivide off five acres fromthat and put
that five acres on a private water system |eaving the three
acres still on the existing five-eighths.

So there's no request for any additional water

neters or any additional demand on the system Arguably, you

could say a three acre parcel would use | ess than an eight acre
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parcel. Not necessarily, but it certainly coul d.

The Director has stated that he's going to oppose
any building permts for the five acre parcel or for an ohana
on the three acre parcel, which would normally be all owed,
until or unless the O Connors inprove the water system putting
I n about 6500 feet of pipe and sonme other inprovenents.
Qur basic position on the appeal is that it's really
a msinterpretation of the rules, that the rules do not apply
in this particular instance. In reading the rules, | think
it's clear that the Water Departnent and Water Board have the
right to require inprovenents when there is an i npact on the
system when there's additional demand on the system Then the
Water Board can require an individual to inprove the systemto
take care of that inpact. And normally when there is a
subdivision it's anticipated that additional water neters wll
be requested, and therefore there's going to be additional
demand and i npact on the system so i nprovenents can be
required.

In this particular instance, though, that is not the
case. Because the five acres is on a private water system

there is no inpact on the public system The five-eighths inch
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neter was already there and there is no request for additional
neters. Therefore, the requirenent of inprovenents doesn't
apply.

As | stated in ny testinony, | believe that that

i nterpretation is appropriate given the wording of the rule, if
you read the rules, and also | think it needs to be interpreted
In that way based on United States Suprene Court rulings
regarding constitutionality, that's basically when a

gover nnental agency nakes requirenents of people in order to
give them permts.

And the United States Suprene Court has said that
you have to have a rough proportionality between the

requi renents and the inpact that they' re designed to alleviate,
and that you have to have what's known as a substantial nexus.
In other words, if the inpact is going to be an increased
demand on a water system then the nexus is to have

| nprovenents in the water system But where there is no

| npact, well then there's no connection between the two.

So based on that, our position is, as we have
stated, that the rules do not apply in this instance and they

should be read in that manner.
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CHAI RVAN NOBRI GA: Thank you, M. Schm dt. Any

guestions? M. Starr.

MR STARR 1'd like to know the nature of the

private water systemthat's going to be enployed on the

separ at ed out parcel.

MR. SCHM DT: There's a well.

MR. STARR Does the well exist?

MR. SCHM DT: Yes.

MR, STARR Is it on that parcel ?

MR SCHM DT: | amnot sure. No, It is not.

MR. STARR Were is it?

M5. NAGO. This is Donald O Connor.
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MR, SCHM DT: Do you want to cone up here, Donal d?

MR O CONNOR: The well is |ocated up a private road
two | ots above our lot, and there have been easenents signed
for the water lines going fromthe well, traversing a two acre

parcel into the five acre parcel.

MR STARR. So in other words, you will be buying

wat er from anot her person who drilled a well sonewhere el se?

MR. O CONNOR: There's an association with three

menbers that own this well, and |'mone of the three nenbers.

MR. STARR So the well and tank and all of that

stuff require equipnent to disinfect water is in place?

MR O CONNOR: The well is in place and we j ust
I nstalled our 15,000 gallon holding tank and filled it. W
don't have any structure on this five acre parcel, nothing el se

has been i nstall ed.

CHAI RVAN NOBRI GA: kay, | adies and gentl enen,
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concerning the appeal of the Director's decision, | would Iike
to recommend that we pass to the Board granting the appeal of

the Director's deci sion.

MR TAGORDA: Overturn the decision of the Director,

M. Chair?

CHAl RVAN NOBRI GA: No, that we accept the appeal of

the Director's decision. W want to accept this appeal of the

Director's decision or not, basically.

MR. H RANAGA: Appeal application for consideration?

CHAl RMAN NOBRI GA: Yeah. Thanks, huh.

MR. H RANAGA: Before the Board?

CHAI RVAN NOBRI GA:  Yes.

MR STARR M. Chair.
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CHAI RVAN NOBRI GA: Yes, M. Starr.

MR. STARR: Do we have any rule in place that allows

us to appeal the decision of a Director?

CHAl RVAN NOBRI GA: No. Well, | should actually ask

Cor poration Counsel to answer that, | amnot really qualified.

MR, KUSHI : Okay, M. Chair. M. Schm dt, please
tell me if you think | amway off base. |'msure you know t he
rules better than | do. My understanding is that there is no
exi sting appeal rule froma Drector's decision until you do
your rule making on it. However, as in any admnistrative
agency, if the Applicant is not satisfied wth the agency
deci sion, that applicant can al ways appeal whatever decision
directly to the Crcuit Court, as in any agency.

On the other hand, | believe the Applicant is asking
this Board to interpret the Director's -- to review the
Director's interpretation of an existing rule. If that's the
case, | feel that the Board has been doing that before. And
it's not so nmuch an appeal fromthe Director's decision, it's

an interpretation of the Director's -- review of the Director's
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interpretation of the existing rule.

MR STARR | know it had al ways been ny belief that

that's what we were here for, was to do just that. However, |
found nyself in conflict wth our previous Corporation Counsel,
who insisted that we were not enpowered to appeal anything or
basically do anything w thout specific rule nmaking. And |
didn't agree with that, but that was what we were hearing
neeting after neeting. Frankly, | feel it's alittle bit of
fresh air that we are starting to learn that we can actually
function wi thout specific rule maki ng. Maybe we can start

doi ng our job again. However, | amstill, well, let ne | eave

it back to the Chair so we can understand his recommendati on.

CHAl RVMAN NOBRI GA: The item was noticed, basically

It says here it is noticed, it's a request for an appeal of the
Director's decision, or in the alternative, request for

nodi fication of requirenents. That's the way it's noticed.

So |"masking this body if you would like to allow

t he appeal of the Director's decision, or if the body feels

it's not really worth our effort to even ask if we are going to
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accept it or not but nove onto the next matter, which is the
request for nodification of subdivision requirenents, which in
this case | don't think it has any bearing on the request. |'m

hearing sonething totally different, that's why.

MR SCHMDT: If | may, M. Chair.

CHAI RVAN NOBRI GA: M. Schm dt ?

MR, SCHM DT: Under HRS 91 Adm nistrative Procedure

Act the Director's decision may be appeal ed by the Board for
the Board to decide if what action he's taking is correct or
not. And that is what we have done with the appeal because we
think that the Director's action is not correct, his
interpretation is not correct. These rules are rules that were
promnmul gated by this Board, and you are the ultimate authority
as to what they say. W are requesting you to offer a ruling
that in fact what they say is they wouldn't apply in this

si tuation.

| fornmed it as an alternative because if you agree

with that and you approve that and say yes, the rules do not

apply in this case, well then there's no need for
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nodi fication. However, if you decide well, we interpret the
rules and we think they do apply, then we would need a

nodi fication in order to not require all of the inprovenents
that the departnent is requiring because, as | stated, there is
no i npact on the system no other users are inpacted by it, and

t herefore there should be a nodification.

CHAI RMAN NOBRI GA: M. Craddi ck?

MR, CRADDI CK: As far as nodifying the subdivision

requi renments, 212 allows you to do that. You have the opinion
fromthe Corp Counsel there on page 45 that says what the
requi renments are. My suggestion was that you just do what you
did with that guy up on Kokonb Road, tell himif he can get a

wai ver fromthe fire departnment then you will consider it.

VMR. TAGORDA: M. Chairman?

CHAI RVAN NOBRI GA: Yes, M. Tagorda.

MR TAGORDA: What was the decision of the D rector
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that you want to appeal, M. Schm dt?

MR. SCHM DT: The decision by the Director is that
the rules apply to M. O Connor's situation and therefore the
departnent can inpose all of these inprovenents to the water

system

MR, TAGORDA: Because of M. O Connor's subdividing
his property, that's the reason why the Director is iInposing

all these water inprovenents?

MR. SCHM DT: Right. And on close reading of the

rule that states that the Departnent can inpose these

| nprovenents for a subdivision, on close reading of that, it is
clear fromthat rule, as well as the other rules of the
Departnent, that what is anticipated is that when you have a
subdi vi sion you are going to have additional neters requested,
SO you are going to have an inpact on the system That then
justifies requiring all of these inprovenents.

But when you have a subdivi sion such as this which
does not require any additional water neters, there is no

| npact on the systemand therefore there is no basis to require
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| nprovenents. Therefore, the rules don't apply in this

particul ar instance. For nobst subdivisions they do.

MR TAGORDA: | do get your statenent very clearly,
M. Schmdt. | think, M. Chairman, this case there's a
simlarity wwth someone we approved in the past. That the
subdi vision that this person is requesting is that the system
out there in Haiku is not being inpacted. So at |east, |ike
M. Schm dt said, Section 2-12 we can use that. It's the power
of the Board nenbers, of the Board to use that and nake the
necessary action to the request.

But three things we need to review and take
seriously on that nodification, waiver of nodification of
Section 2-12 that the public may be properly served with water
and with fire protection. That's where | amcomng in, M.
O Connor. The area where you live, where the property is, do

you have adequate fire protection?

MR. O CONNOR: | have better fire protection now

with the well and holding tank than | did prior to.
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MR TAGORDA: In this case there's no inpact to
present users or to people out there in that area. So M.
Chai rman, since we already have taken in the past a position
very simlar to this case, | amreally strongly wanting your
| ndul gence to side along wwth ne to give a waiver to M.
O Connor based on those facts.

But again, | amin a position to have the rules and

regul ations of the Departnent in strict conpliance, that's why
| asked you about the fire protection. And you said there is
adequate fire protection. So would you as a condition be
wlling to sign with the Board of Water Supply a hold

har nl ess?

MR. O CONNOR: Yes.

MR, TAGORDA: In case. And another point I'd |ike
to bring to you is can you get sone letters fromthe fire
departnent stating that to your area there is adequate

pr ot ection?

MR. O CONNOR: When | did the original subdivision

two years ago the fire departnent gave ne the requirenent which
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we did satisfy.

MR, TAGORDA: That's all the conditions | want to
put in that, M. Chairman. Then | will strongly support such a

request .

CHAl RMAN NOBRIGA: | will take that to be a notion.

|s there a second?

MR, TAGORDA: It's just a matter of discussion.

MR STARR 1'll second.

CHAl RMAN NOBRI GA: It has been noved and seconded.

Back to discussion. M. Starr?

MR STARR 1'd also like to see that we get a

letter fromthe fire departnent saying that they're satisfied
wth the fire protection along with the indemification. I
woul d also like to see a letter stating that water use on that

parcel will be provided froma private water systemw th sone
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description of the system And I'd like to just have sonething
that would run with the property that prom ses not to be

| ooking to the County systemfor water, if they bring it over
from anot her TMK or whatever. Just a statenent that all water

wi Il be provided by the private system

CHAl RVAN NOBRI GA: kay, any further discussion?

Yes, M. Hiranaga.

MR H RANAGA: I'ma little confused. So the

request was for an appeal of the Director's decision for a
request to nodify the Rule 2-12. So the notion is for the
commttee to recommend to the Board that we nodify the

requirenents of Rule 2-12, is that what's happeni ng?

CHAI RMAN NOBRI GA: The notion is to nodify the

subdi vi si on requirenents.

VMR. TAGORDA: To wal ve.

CHAl RMAN NOBRI GA: To wal ve t he subdi vi si on

requi renments for this application, which is in conjunction with
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our authorities under Rule 2-12 to allow for the subdivision to
proceed, the five acres under private water system and the

t hree acres.

MR, H RANAGA: Subject to the fire departnent's approval.

CHAI RVAN NOBRI GA: Subject to all that other stuff.

MR H RANAGA: | guess I'd |ike sonme type of
I ndemrmi fication fromthe subdivider that there will be no
request or reliance for water service fromthe County in the

future if the well should go bad.

CHAl RMAN NOBRI GA: That was included in M. Starr's

statenents.

MR H RANAGA: | feel that there is sone potenti al

exposure in the future after hones have been built and the well
goes bad, that people will start approaching the Departnent to
provide themwater. So | think it should be sonething |ike

within their deed to hold the Departnent harnl ess.
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CHAl RMAN NOBRI GA: | think the Applicant is okay

with that. Any further discussion? Al those in favor signify

by sayi ng "aye.

(A chorus of ayes).

Opposed "nay. "
(None) .
The notion does carry. W will recommend it to the

full Board. Thank you. W will|l take another five mnute
recess and we will go into discussion and into the rules.

(Wher eupon a brief recess was had).

CHAl RVAN NOBRI GA: Call the neeting back to order.

If there is no objection we want to take up itemH prior to
item G We will be taking up discussion regarding proposed

wat er neter issuance rule for the Upcountry water system 1Is
there any public response that would like to be entered at this

time? M. Mayer?

MR. MAYER: Hello, ny nane is Dick Mayer. | have a
very brief statenent regarding the Upcountry water neter rule.

That is that there is no reference in the rule to the
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Upcountry, the Kul a/ Makawao/ Pukal ani Conmmunity Pl an provi si on
whi ch says that the highest priority for water is to Hawaii ans
and Hawai i an Honel ands and agriculture, and | think that has to
be part of the rule.

And | would Iike to nention also, your rule is
stating Upcountry water system For the Water Board there is
one upcountry water system but it covers two devel opnent
areas. As far as the County goes we have the various
devel opnent districts and there's one district, Paia-Hai ku and
t he second one i s Kul a/ Makawao/ Pukal ani . The devel opnent pl ans
differ in a nunber of ways, but one significant way is that the
Kul a/ Makawao/ Pukal ani Upcountry plan makes a specific provision
for Hawaiian Honel ands and agriculture. | do not believe Haiku
and Pai a have anything parallel to that.

So the rule probably will have to differentiate, if
you W sh, between those two areas as to how water neters would
be given out. Even though you have one water systemin those
areas, there would have to be sone differentiation. How you

m ght do that | have sone ideas, maybe the staff and the
Director can conme up with sone verbiage on how to inplenent the

community plan, which | think has to be inpl enented.
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One thing | amgoing to start and gi ve you sone

suggestions. One that doesn't deal with agriculture and
Hawai i an Honel ands, but the issuance of neters, and that is the
need to protect existing users. W all know of difficulties in
the past if new neters are issued what will be the inpact on
existing users. | know we can't be assured that they wll

al ways have adequate water, and if a nunber of neters are given
out this can place sone real stress at sone future date on
exi sting users.

Per haps there should be a statenent nmade that in the
future if noratoriuns or restrictions have to be applied during
drought conditions, that new neter users, those after the date
that you set here, whatever date that will be for the

| npl enent ati on of this, recognize that they perhaps may have
nore severe restrictions than existing users. | am not saying
this is the only way to do it, but this mght be a way of doing
It, because existing users should have the ability to use
wat er, be issued new neters, and you're placing perhaps their
vested rights in sone kind of jeopardy.

| also would urge you to, in the devel opnent of new
wat er sources, that there be sone reservation made for

agricul ture and Hawai i an Honel ands, perhaps 20 percent, 40
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percent, sone adequate percentage to indicate conpliance with
the community plan provisions in the rule. And I say this
particularly let's say nowfirst with regard to Hawaii an
Honel ands and then with regard to agriculture.

Wth regard to Hawai i an Honel ands, they have a pl an

to put six thousand units on their land. The first phase is
300, and over the years and decades to cone there will be six

t housand units that will be using the Upcountry water system

MR CRADDI CK: Not necessarily. They m ght be

connected to the --

CHAl RVAN NOBRI GA: M. Craddi ck, please, | would

|i ke to hear M. Mayer's full testinony.

MR. MAYER: They may have their own system at sone
future date, in which case they wouldn't need the requirenent.

It's the ability for the Water Departnent to provide water for

that usage. So | would hope that there will be a provision
there that woul d recogni ze that that need will be existing and
ongoi ng for decades to cone. That will be providing for the
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| ong term | hope.

Wth regard to agriculture, | would urge you to take

a look in the packet here. There is a statenent fromthe Water
Board. They have asked for the insertion of a phrase in the
water rule, and I will just read the underlined sentence there
where they would |like the words, "in accordance with the
Makawao/ Pukal ani / Kula Community Plan," they would |ike those
words inserted into the rule that you are proposing where it
tal ks about priority lists. Their argunent, of course, would
be that farners be allowed to continue getting the necessary
wat er that they have been getting. And I will et them speak
for thenselves. They are not here today, but they have sone
communi cation. | will just call that to your attention.

That's all | have to say.

CHAI RMVAN NOBRI GA: Thank you, M. Mayer. M. Craddick?

MR, CRADDI CK: The HHL is already getting 170

percent of the available water, so to say they're not being
given priority right nowis a msnoner. And for the | ong haul

| know they plan to get water fromthe central Maui system so

again, you would not be planning for themin the Upcountry
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systemthat is marginal at best, when they can get it out of

the central Maui system nmuch sinpler and cheaper.

MR. MAYER: Can you clarify, you said they are

getting 170 percent of what?

MR, CRADDI CK: They're currently allotted 500, 000
gal l ons a day, and they only have 300,000 to give out in

addition to their 500, 000.

MR. MAYER: That's only for the 300 | ots?

MR CRADDI CK: Well, 400 | ots.

MR MAYER: 350 | thought, okay. And what about the

future? This is only the very first phase. They've built six

m |l es of highways, they have the whole thing scaled out. The
central Maui system as you say, would be supplying themis way
below. WIIl the Water Departnent be paying the electricity

cost to punp all that water up to 2000 feet?
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MR. CRADDI CK: They do anyway.

MR MAYER: It is not being done now. The Water

Departnent is wlling?

MR, CRADDI CK: |f Hawaiian Hones gets water fromthe

Upcountry system that's how the water will get to them
anyways. But in Central Maui you have got an adequate
transm ssi on system Upcountry you don't. So it's nuch easier
to punp it up that route than it is to punp it up through the

existing system In either case it has to be punped up there.

MR. MAYER: You're saying that the 500,000 gallons

that is now allocated to themis com ng from down bel ow?

MR. CRADDI CK: No, it's comng fromthe Upcountry

system You were tal king about future demand.

MR. MAYER: Ri ght, but that 500,000 is com ng from

Upcountry. W are not tal king about Central.

MR. CRADDI CK: You were tal king about future demands.
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MR. MAYER: Wen you say Central --

MR, CRADDI CK: It could dependi ng upon where they

are. | know they were planning on doing that.

MR. MAYER: What |'msaying is that water being
devel oped for the Upcountry systemthey should, and | would
t hi nk you would want to be able to supply them from downward

wth gravity, rather than punping it up from Central Maui.

MR, CRADDI CK: |If you don't have water up there, you

don't have water up there.

MR. MAYER: If you don't have water up there, how
are you going to be issuing new neters? What |' msaying is that

the new neters which you are considering for Upcountry --

MR, CRADDI CK: You are tal king about future denand,
we are tal king about existing demand. This is to take care of

exi sting people on the list, of which Hawaiian Hones is on
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there for these 400 lots. W have allotted water for them

MR MAYER: That's not what a community plan does.

A community plan does not | ook at today, people on a list. A
community plan is looking at the long term And what |'m
saying is that your provision would not follow the community
pl an by not | ooking at the long term You are required to | ook
at the community plan, that's what the general plans are for.
And if you are only |l ooking at the people on a list today then
you have made no provision for that long term as you have

sai d.

CHAI RVAN NOBRI GA: kay, very good. Thank you,
gentl enmen. Very good di scussi on. Anybody el se? Yes, M ss

Bl ack.

M5. ANTONE BLACK: I'Il just add sonething to what

has been said in the last five m nutes.

CHAI RMVAN NOBRI GA: This is Audrey Antone Bl ack.

M5. ANTONE BLACK: | went to school with M chael.
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Just along the sane lines, | guess what |"'mthinking is, and I
have brought this up before, but now it probably seens very
appropriate. M. Craddick has said over and over that the only
time there is a |ack of water Upcountry is during a w ndow
peri od where we have an extrene drought. That the rest of the
year there's nore than enough water, especially now, to supply
anybody and everybody who woul d need wat er.

So ny thinking keeps going back to that period where
we go into extrenme drought, and that's the reason why all these
people are on a waiting |list, because the Water Board and the
Wat er Departnent cannot provide water for that particular
period, which is sonetines only two or three weeks out of the

year. Am| not correct, M. Craddick?

MR. CRADDI CK: It vari es.

MS. ANTONE BLACK: It can maybe go up to a nonth,

but not nuch | onger than that. And | have said tine and tine
again, if the Water Departnent or the County of Maui woul d
support water catchnment systens, private catchnent systens, and

this is done in many states, it's subsidized. People actually
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get tax credits.

MR, CRADDI CK: Actually, you are suggested to have
storage in the rules right now. Everybody Upcountry is

suggested to have a m ni num t housand gal | on storage.

MS. ANTONE BLACK: Wonderful. 1'd like to go one
step further and make it subsidized. The Mayor has been stating
publically over and over how he wants to help the situation, he
wants to ease the situation. A water catchnment system coul d be
a backup so that, as M. Mayer is saying, that you know we have
got to take care of the people who are already on the water
supply system W don't want themto have to |l ose their plants
or have probl ens.

| m saying again the idea of getting a subsidized
catchnment systemin the Upcountry area that can be used as a
backup and thereby naybe elimnate sone of the worries for
peopl e who are concerned about their water shortages. So |'d

like to just throw that in. Thank you.

CHAI RMVAN NOBRI GA: Thank you. Question, M. Hiranaga?
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MR. HI RANAGA: Do you nean a storage system not a

cat chnent systenf

MS. ANTONE BLACK: Isn't that what it's call ed,

catchnent tank, catchnent systenf

MR H RANAGA: It's to catch water. Wat you want

| S storage.

M5. ANTONE BLACK: Very often you can store that
water for a period of tinme when it rains and you are not going
to use it until you go into a drought, so you can have a

backup.

MR H RANAGA: O you can store water off of your

nmeter when there is no shortage of water.

MS. ANTONE BLACK: Sane story, yes.

MR H RANAGA: So it's a storage system
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MS. ANTONE BLACK: Ckay, it's a private storage

system sure.

CHAl RVAN NOBRI GA: Any ot her questions? Anybody
el se want to give testinony? Ckay, let's go back to Water

Syst em Devel opnent Fee rul e.

MR MAYER. WI | you be discussing the Upcountry

rul e today?

CHAl RVAN NOBRI GA: Yes, later on. | was just
sensitive to your schedules, and I wanted you all to have an

opportunity to give us our due.

MR, CRADDI CK: M. Chairman, on this one here if you

recall at the |last neeting --

CHAI RVAN NOBRI GA: What is this?

MR. CRADDI CK: This is the fee schedul e that we went
to public hearing with. This portion right here was the thing

that was added in by Corp Counsel kind of between the tine of
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the public hearing and the full board neeting. And there is
sone | anguage in there about the Departnent of Finance and we
have changed that to the Departnent of Water Supply. But when
we | ooked at this nore and nore, we realized this whole
section, return of fees, is not really applicable because we do
a recoupnment of existing systemwhen they pay the fee. And I
wll leave that up to Corp Counsel to explain the recoupnent of
existing fees. The |aw actually says when you are recoupi ng
fees this whole portion doesn't even apply.

Anot her way to handle this, if you did want to put

sonething in from HRS Chapter 46 about inpact fees, you can
probably do it nmuch sinpler with just a reference to the HRS,
rather than putting in this whole paragraph. ['ll |eave that

up to Corp Counsel if anybody has any questions. | don't think

this whol e section needs to even be in there.

MR TAGORDA: So we will delete it then.

MR. CRADDI CK: You might want to talk with Corp Counsel.

CHAI RVAN NOBRI GA: In the first place, what |
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received in nmy packet is just not anywhere near what we
requested two nonths ago fromthe staff to give us a better
written docunent that we can follow along with. | amreally
very di sappointed. W did not neet |ast nonth because there
was no quorum and here we are two nonths |ater and we receive

t hi s hodge-podge of junk that | have a very difficult tinme even

followng. | didn't even want to take this up today because of
what | got in ny packet. | was really perturbed, to say the
| east .

We do have the ability to see the rule on the

screen. | don't know if the nenbers wish to proceed with

di scussion. | know M. Tagorda was prepared to enter sone

| deas, and right now!| would like to follow up with the
suggestion of the Director to have Corp Counsel provide us with
a better way of saying the sane thing. But | would |ike to see

t he Corporation Counsel's suggestion in witing.

MR KUSH : well, M. Chair, if I my, let ne

summarize. And | can issue a statenent, if that's your

request. | did speak to the Director and his staff before this
neeting about this particular rule, and pl ease excuse ne, |

wasn't around when you went through your hearings. But ny
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under st andi ng of Section 16-8-14, return of fees, which is up
on the screen, is redundant in terns of what it states here in
t hat section.

What it states in that section is already covered by

HRS 46-141, | believe, which is the state inpact fees. The
state inpact fees, to ny understanding, is that if the fees are
deened to be collected for recoupnent purposes, then they're
not refundable. But nmy main concern with this whol e thing,
again, like in the case of the Director's appeal, is ny
understanding is that this was not brought up at the public
hearing. So we m ght get another situation where the public
was not notified of the intended rule.

So | concur with the Director that maybe if you want
to proceed on with the bal ance of your proposed rules, omt
this. For one reason, it's already covered by the state inpact
fee statute. O two, if you want to do your own rule and

repeat what the state says, do another rul e nmaking procedure.

CHAI RVAN NOBRI GA: Thank you. M. Starr?

MR STARR I'malittle confused over what we have
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here. It says the one signed by Larry Jefts. This has not hi ng

to do with what we are trying to deal wth.

MR CRADDICK: It starts at page 71. Actually, |

guess page 70. Because we added in -- what Jonathan is | ooking
at right nowis just the title page of the devel opnent fee.
Because we added in this Section 14, we had to change the title
page to add in 14. But if that's deleted, this whole front
section would be deleted along with that, because there

woul dn't be any need to revise the general |ayout of the table

of contents.

MR. STARR: This page 70 to 73, how does this differ

fromwhat went to public hearing?

MR, CRADDI CK: Only this section here was added in.

MR, STARR 147

MR. CRADDI CK: Yes.

MR STARR And why was that added in?
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MR. CRADDI CK: Ed?

MR KUSHI: As | understand it, the previous Deputy
Cor poration Counsel wanted it in. He's not here to respond and

defend hinself, so I'd rather not respond.

MR. STARR: Does anyone in this room have any desire

to see this here?

MR TAGORDA: I'd really like to omt that, M.

Starr. That woul d be ny suggesti on.

CHAI RVAN NOBRI GA: All in favor signify by saying

aye.

(A chorus of ayes).

Opposed "nay.
(None) .

W are omtting that. That's out. Okay, next.

MR STARR: What we have here, is this consistent
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wi th what went to public hearing?

MR, CRADDI CK: Yes, it is. It's exactly the sane,

everything el se.

MR, STARR Well, wait a second. | know that one

thing that was raised at the public hearing, which | felt that
there was a consensus that we would try to do, was to deal wth
the list people. Didn't | see sonething in here that deals

with the |ist people?

MR. CRADDI CK: No.

CHAI RVAN NOBRI GA: The |ist people is being dealt

with in the other rule for discussion today.

MR. STARR So we don't need to deal with it in

here, that will be taken care of in there?

CHAI RVAN NOBRI GA: Yes. M. Craddick?

MR. CRADDI CK: As you recall, when we first had the
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neeting about this, it was held by Kent, and Kent said he
wanted to deal with the schedule as one itemand all the rest
of the rules as another item Now, can | just bring that up,
what Jonathan is tal king about here?

This is now the Upcountry water fee rule, which

hasn't gone to public hearing. This was an itemthat was
brought up in the schedul ed public hearing. So | woul d expect
this paragraph could be put into the devel opnent fee, but the
| ssue becones when the list is no | onger needed you have got
sonething in there waiving the fee for sonething that is not
needed. This would |l apse with the rule when the priority |ist
IS no | onger needed.

So basically I will leave it up to you guys whet her
you want to put it in here or put it in the other, because as
Jonat han said, it was brought up at public hearing and |
believe it's okay, it was just a matter of the Board, whether
they wanted to continue dealing with the rate portion of it

separate fromthe rest of the rules.

CHAl RVAN NOBRI GA: There are two rules that are up

for discussion today. They're interconnected because of this.
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M. Starr?

MR. STARR | think we are in one of those kind of
Catch 22 deals. To ny understanding, the Council will probably
be reluctant to pass this unless there's sonething about the
| i st people. The only problemis we're several nonths ahead on
this conpared to the other rule. So that neans that either we
have got to hold this back until the other one goes through
public hearing, or add wording consistent with the testinony at
the public hearing to the list, in which case we could put this
t hrough ri ght away.

For expediency, it's not as clean, but we m ght be
better off to put sonething in here regarding the list people
and then we can send it off on its nerry way after our next
board neeting. Meanwhile let the other one work its way
t hrough the public hearing process. | |eave that to the
Chair's preference. But | would love to see this rate increase

go into effect, and the earlier the better.

CHAI RVAN NOBRI GA: Yes, M. Hi ranaga?

MR, H RANAGA: Just for ny clarification of

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min011218rules.html (89 of 138) [8/14/2008 11:20:06 AM]



Department of Water Supply: 12/18/01, Rules Committee Meeting

under st andi ng, the so-called Council's reluctance to pass this
rule without the other rule is because they want the people on
the so-called list to be grandfathered in through the current

f ee schedul e?

MR. STARR: That's what we heard from Counci | menber

Tavares and quite a fewtestifiers at the public hearing. So
nmy guess is that we woul d get knocked down if we went to the
Council wth this without anything giving the |ist people the

old rates, since they have been waiting.

CHAI RVAN NOBRI GA: M. Tagor da??

MR TAGORDA: M. Chair, let's separate these two

rules. | think Mss Tavares' concern has been net in the

| ssuance neter rule that we are going to take up next, after
the wat er devel opnent fee rule. So if we go on and try to
concentrate on changi ng, nodi fying and addi ng sone of the
provi sions that we needed on this water system devel opnent fee
rule, I think we're better off.

| think we should just go on and try to snooth out
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these rules and resubmt it for approval to the Council and the
Mayor. And the issuance neter rule is, |ike what you said, the
rates are being taken care of in the issuance neter rule,
especially the current rate. | think we are not touching that
rate. They knew that they had to pay the old rate. But in the
new rate on this water system devel opnent fee rule they have
the newrate. On that list that you' re concerned with, M.
Starr, | think they are going to pay the old rate. It's in

that rule, there's a provision for it.

CHAI RVAN NOBRI GA: That's it right there.

MR TAGORDA: That's it right there. That's for the

| ssuance nmeter rule.

MR, STARR | understand, it's just a matter of
timng. Howlong will it take us to put this to a public

heari ng?

MR. CRADDI CK: If you can decide on this today, |
woul d say you coul d probably have the public hearing sonetine

the first or second week of February.
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MR STARR It just neans that we are going to have

to hold, we would have to hold up the water system devel opnent
fee waiting for the other rule. They won't pass it, Ol ando.

| have heard that fromthree Council nenbers, they will not pass

It unless there's specific | anguage regarding the |ist people.

CHAI RMVAN NOBRI GA: M. Craddi ck?

MR. CRADDI CK: The Council thenselves, let's say the

Board passed the fee schedule in its Decenber neeting. The
Mayor would get it sonetine around the first of January or a
little later. The Council probably wouldn't even have it in a
neeting by the tine we cane to public hearing on this. So only
I f they have thought that the Board was going to do a bait and
sw tch woul d they have sone concern.

| think if the Board gave a good, safe concurrence
that they were going to do this and it was in this rule for
public hearing, the Upcountry neter issuances, what it does is
it at least let's you start issuing the neters. And if people

want to go on the list they can make a reservation, they
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woul dn't have to pay the fee right away. And when this cane
out they could pay the fee.

Because nost of themare going to have to fix up
| i nes anyway first, which is going to go far, far beyond the
fee schedule. There may be a few that are up front, and those
can just take the reservation, they don't have to pay the fee

ri ght away.

CHAI RVAN NOBRI GA: kay, | think we can work with

our legislative commttee to prepare the County Counci l
appropriately, we just need | guess to maybe better -- you need
a better synergy between the Mayor the departnent and the

County Council so the commttee can do its work.

MR CRADDI CK: Let's put it this way. | am not

worried about having to explain that the Board is doing this in
anot her rule, you know, and nyself feeling that at the | ast
mnute the Board is going to yank this out after the other gets
passed. | don't think anybody on this Board is going to do

t hat .

CHAl RMAN NOBRI GA: Let's nove on to M. Tagorda's
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anendnment di scussion on Section 6 --

MR, CRADDI CK: If you could, that is for the rest of
t he water devel opnent fee rules. And if you want to put this
one to bed and say this is what we are going to recomend to

the Board to send to the Mayor, this is ready to do that now.

CHAI RVAN NOBRI GA: M. Tagorda had an anendnent to

t he water system devel opnent fees 16-8-10, paynent plan.

MR. CRADDICK: That is in here. This is the full

wat er devel opnent fee, and | suspect there's many, nany changes
in here. I am hoping there's many changes in here. This is a
different itemon the agenda here. The agenda has the rate

schedul e.

CHAl RVAN NOBRI GA: So we stay on that devel opnent
fee right now W went switch off of the other one after the
testinony back to this one, then we go back. That's where we

stay. Sorry, huh? Ckay, M. Tagorda.
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MR, TAGORDA: M. Chairman, thank you very nuch. |

made up sone anendnent to really omt the old provision on the
paynment plan, which is 16-8-10, and let ne read to you very
carefully the wordings | want to propose.

"The paynment may be nade over a period of five
years. Anyone who elects to pay over a period of five years
wll make an initial paynent of not |ess than 20 percent prior
to installation of the neter, and the renmai ning 80 percent wll
be in five equal annual installnents, plus a current charge per
annum conput ed on the unpai d bal ance. The consuner shall have
the option of paying the balance owi ng plus accrued interest at
any tine or any part thereof with no prepaynent penalties.
Wat er service may be di sconnected for non-paynent of any annual
i nstall nent."

The reason why | tried to nmake this kind of wording

I s because when | read the plea of the Ml okai resident and for
peopl e Upcountry, | think this is in conparison to the old
provi sion of the paynent plan. Mne | believe is very |ayman,
not conplicated, and it's affordable and reasonable. W give
peopl e a chance to at | east have an option to pay installnents
or one tine.

And | changed a | ot of these wordings because |

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min011218rules.html (95 of 138) [8/14/2008 11:20:06 AM]



Department of Water Supply: 12/18/01, Rules Committee Meeting

nysel f, the old provision under 16-8-10 only recently |

under st ood. And by having this new anendnent that | propose, |
t hi nk everybody woul d really understand how they are going to
neet their responsibilities with the departnent. But | am open

for discussion.

CHAI RMAN NOBRI GA: So you are proposing to totally
repl ace the current section as it appears with anmendnents on
the screen that we don't have at our desk, with your proposal,

or do you --

MR TAGORDA: Yes, M. Chair. So | need to just

take off the full provision of that old 16-8-10 and --

MR. CRADDI CK: No, no, you can't do that, because
t hen everybody would get it, comrercial properties, everybody.

This is restricted to owner-occupant residential prem ses only.

MR, TAGORDA: |'m open for discussion. You insert
anything that will nake your departnment -- that this rule wll

be applicable.
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MR, CRADDI CK: This particular section in the

original rule, I'lIl call it the Goro anendnent, we had in the
original rule the paynent plan for everybody. And he said,

“Why shoul d everybody get it, because it would nake an

adm nistrative nightmare for us to have all these paynent pl ans
for every single neter, because everybody is going to say, hey,
| want the paynent plan.”

And this specifically limts it to owner-occupied

residential prem ses, which exceeds one-half of one percent of
the prem ses tax assessed value. Since we're doubling the fee,
that would junp to $600, 000, so we're saying one-half. W are
still allowing it for people who have a $300, 000 horme and | ot

to be able to get the paynent plan.

MR, TAGORDA: So ny proposed anendnent is 20 percent
of that total $6,000 you have to pay up front, and then the 80
percent bal ance you can have the option of paying it all in

full or in five equal annual installnents.

CHAI RVAN NOBRI GA: The proposed anendnent on the

screen i s one sixth.
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MR. CRADDI CK: It would be $1, 000.

CHAl RMAN NOBRI GA: And then i nstead of over two

years, you would like to go to five years?

MR, TAGORDA: Annual installnments or they can pay in

full.

CHAl RMAN NOBRI GA: | understand. M. Starr?

MR STARR |Is the intent to charge interest on

this, Ol ando?

MR. TAGORDA: Yes, charge per annum

CHAI RVAN NOBRI GA: M. Craddi ck?

MR, CRADDI CK: That's why we limted it to two

years. We didn't think that the-- see, what's going to happen

is if you go over a longer period the actual rate is going to
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change, because every year we are adding the cost of living

I ncrease to the neter charge. So the |onger you go, you have
that factor, and you have the fact that if we have borrowed
noney on the devel opnent fee, that we are going to be paying

I nterest on that borrow ng.

So | think it would be proper to charge sone kind of

I nterest, and you nmay want to add in there also if they sel ect
this that they have got to pay those increases in the fee too.
But that's why -- this was a staff recommendation, these things
that you see in bold. W felt doing this gets it down to
paynents that are -- let's see, you would have $5,000 over two
years, so that would be $2,500, $200 about a nonth, right,

M ke?

MR QU NN: $208.

MR. CRADDI CK: $208 a nmonth. We felt that that was

sonet hi ng that people could handle. But there could be, you
know, | nmean in addition to this you could give people the
ability to select, have a choice of paynent plans, one w thout

I nterest and one with interest for a |longer tine.
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CHAl RMAN NOBRI GA: M. Starr?

MR. STARR. My feeling is five years is a long

time. Maybe if we left it like this on a nonthly and gave it
to themw thout interest and then extended it to three years.

| mean we are giving thema pretty good break because they are
not paying interest, so they have the use of the noney, and
three years is reasonable. It's costing us a few percent.

Wul d that be workabl e?

MR, TAGORDA: But again, one person on the prem ses,

t ax assessed val ue, your property tax goes up too.

MR. CRADDI CK: Once you're on the paynent plan if
the property val ue goes up we are not going to go back and pul
you off the paynent plan because your property val ue went up.

Once you are on the plan, you are on the plan.

CHAl RVAN NOBRI GA: Yes, M. Quinn?

MR. QUINN. The reason we have, M. Chair, the
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nont hly paynent plan in there is we have gotten requests from
many custoners for the plan. There seens to be a | evel of
confort, and they're typically used to paying off their bills
in a nonthly fashion and that's why that's in there, rather

t han the annual install nments.

CHAI RVAN NOBRI GA: Thank you. M. Hi ranaga?

MR. H RANAGA: So the highlighted | anguage, is that

proposed | anguage or existing |anguage?

CHAI RVAN NOBRI GA:  Pr oposed.

MR. CRADDI CK: The highlighted portion is proposed

| anguage, |i ke you are tal king about right here.

MR. H RANAGA: So the current |anguage --

MR. CRADDI CK: The underlined bold is stuff that the

staff, in discussion wwth the staff this is what we are

recommendi ng to the Board, basically.
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MR. H RANAGA: Isn't the cal cul ati on one-half of one

percent of the assessed value over the fee, isn't that 1.2

mllion dollars of assessed value if the fee is $6, 0307

MR. CRADDI CK: One percent would be --

MR H RANAGA: $600, 000.

MR CRADDI CK: That's a mllion 2. Two percent is

what it shoul d be.

MR STARR. Two percent is what you neant to put

t here, Davi d.

MR, CRADDI CK: Well, one-half of two percent is one percent.

MR, STARR: It should be two percent. That woul d be $300, 000.

MR. CRADDI CK: One percent is $6,000 of the new fee.

MR. HI RANAGA: A $600, 000 house, one percent is $6, 000.
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MR. STARR You want two percent, just say two percent.

CHAI RVAN NOBRI GA: Sonebody get one cal cul ator.

MR HRANAGA: 1.2 mllion. Half a percent is --

MR, CRADDI CK: It says when the fee -- okay, | see

what you nean.

CHAI RVAN NOBRI GA: What is one percent of $600, 0007

MR QU NN $6, 000.

MR, STARR. Two percent is what it should be. That

woul d be a $300, 000 house.

CHAI RVAN NOBRI GA: Right on, Kent. All those in

favor of that nove signify by saying "aye.

MR. H RANAGA: What nove?
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CHAl RVAN NOBRI GA: From one-hal f of one percent to

two percent?

MR, CRADDI CK: There doesn't need to be any notion

on this because there's no Board action on anything yet.

CHAl RMAN NOBRI GA: It's just discussion then. M. Starr?

MR, STARR | also suggest we pull it out to three years.

CHAI RVAN NOBRI GA: M. Kushi ?

MR KUSHI : M. Chair, if | may, has this been out

to public hearing?

CHAI RVAN NOBRI GA:  No.

MR CRADDI CK: No, it has not.

CHAI RVAN NOBRI GA: It's got to go to public hearing anyway.

file:///CJ/inetpub/wwwroot/InternetDownl oads/Water/Minutes/min011218rules.html (104 of 138) [8/14/2008 11:20:06 AM]



Department of Water Supply: 12/18/01, Rules Committee Meeting

MR KUSHI: So this is just discussion.

MR, CRADDI CK: The existing rule is already a rule.

The stuff that's in bold are suggested changes.

CHAl RMAN NOBRIGA: If it's three years, what woul d

be the nonthly paynent plan, M. Quinn?

MR QU NN $167.

VMR, TAGORDA: How much?

CHAI RVAN NOBRI GA: $167. M. Hiranaga?

MR, H RANAGA: Why do you say pay one sixth of the fee?

MR. CRADDI CK: Just trying get it down to $1, 000.

MR. H RANAGA: |If you are going to do it in two

years | would nmake it one third. If you are going to nake it

three years | would make it one quarter.
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MR. CRADDICK: It's that initial crush for Iike

$2,000. Right nowit's $1,500, and even that is kind of

onorous on people. Basically the people that get stuck with
this are the ones that haven't planned ahead to include this in
their nortgage, or sonething |ike that. Wien they get a
borrowi ng fromthe bank they go to the bank and borrow noney to
build the whol e house, and when everything is all built, "On,
geez, | need a neter for ny house." They can get tenporary

neters, there's all kinds of ways to build wi thout a neter.

CHAl RMAN NOBRI GA: M. Starr?

MR, STARR. What we're doing | really believe is

consistent with public testinony. We had several people on

Mol okai and they all spoke with one voice, that they wanted a
paynent plan that would keep the initial amount | ow and spread
It out. They were suggesting three years or nore. So | don't
think we need to take it out to hearing again for this because

| think this is based on what we heard on Ml okai .

CHAl RVAN NOBRI GA: kay. Wul d that satisfy your
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concerns, M. Tagorda?

MR, TAGORDA: Yes, thank you.

CHAl RVAN NOBRI GA: But | do want to thank Board

Menber Tagorda for his insight in providing us with sone very

val uabl e di scussi on today. Thank you very nuch.

MR, H RANAGA: So what's the final decision, three years?

CHAI RVAN NOBRI GA: Three years.

MR, CRADDI CK: You want to change this to three

years, is that it?

CHAI RVAN NOBRI GA:  Yes.

MR, TAGORDA: May | continue, M. Chairman?

CHAI RVAN NOBRI GA: Yes, M. Tagorda.

MR, TAGORDA: On page 82 | kind of have sone
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di fferent wordi ngs again, page 82.

MR. CRADDI CK: There's actually a lot of things. W
need to go through this orderly because there are a | ot of

staff suggested changes in here.

CHAI RVAN NOBRI GA: Go ahead, M. Tagorda, page 82.

MR. TAGORDA: Page 82, the second paragraph, |
beli eve, "Applicant not ready for water service," and in the
m ddl e of that paragraph there is a sentence that says that,
"The duration of any such reservation shall not exceed one
year plus two six-nonth extensions.”

| want to propose or recommend that we nake that two
years plus a one-tine, one year extension. Since in the past
you know what's been happening is that they cone in for a six
nont h extension and they cone in for another six nonth
extension, and the Board is reluctantly giving those requests.
| think if we just do a two year and a one-tine, one year

extension and if they fail to -- what you call that now?
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CHAI RVAN NOBRI GA: Ful fill obligations.

MR TAGORDA: Fulfill their obligations, | think

there's noney comng to the Board by doing that.

MR, CRADDI CK: | think, Olando, hopefully the

purpose of this is not to enrich the Board. And that two
six-nmonth thing, the Board has already turned that over to ne
to approve those, and | think it jogs themto nake them aware
that, "Hey, geez, ny tine has run out." And it |lets them know
six nonths ahead of tinme they're actually going to run out.

So | think just having the two year extension there

I s good enough. Hopefully that will cover 90 percent of them
and hopefully the other five percent catch this. And the only
one that has exceeded all of this is the one that the Board
approved | ast nonth because of SMA and sone staff delays and
approval of the drawings. So to ne, | think this is good to
help jog themto Il et themknow that hey, tine is running out.
W will send thema letter when that six nonths or,

actually, at the end of the two years we send thema letter and
then they get another letter. So they have no excuse of not

know ng when the tinme finally cones up. And that's what jogged
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the other people to wite a letter. So it wasn't after the
fact that they're comng to the Board for action, they can cone
to the Board before the final tinme is up. So to nme, | think
even though it's a little bit nore work for us, the staff, it's

better.

MR TAGORDA: That's fine, M. Craddick. At the
bottom of that then you need to change the words or phrase, "if

within one year," to nake it "if wthin two years."
CHAI RVAN NOBRI GA: Good shot, M. Tagorda. You're

just on it, huh, today.

MR, TAGORDA: And | had anot her suggestion to the

Board nenbers here. You see that sentence right there that
says, "the application and the reservation of the allocation
shall expire and the fee paid shall be deened a penalty, and
forfeited, to be applied to the Board's operating fund.” |'d
think 1'd Iike to change the forfeited back to the account for

t he proposed -- what do you call that?
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MR. CRADDI CK: Devel opnent fee?

MR, TAGORDA: Yes. Instead of the Board's operating
fund, 1'd Iike to have that back to the fund where the source

cane from

CHAI RVAN NOBRI GA: Devel opnent fees.

MR, CRADDI CK: The only reason we did that, Ol ando,

it's like the County charging for parking tickets and then
putting the noney in their fund. Al the parking tickets, even
t hough they're on the County, the noney goes to the State.

What we're trying to say here is if we put that in

t he devel opnent fee fund, is the Board purposely going to be
denying themto build up that fund, and that is not the purpose
of it. It's just a penalty, you know, should it go there. But
again, that was the reasoning behind it in the first place. If

you want to put it there, | know the staff has suggested that.

MR TAGORDA: That's what 1'd |ike to suggest, is
t hat wherever this fund cane from it should go back to that

account, to the fund, the purpose of which it was coll ected.
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So if you got it fromsource, you put it back to the source,

sonething like that.

CHAl RVAN NOBRI GA: But if we say the Board is
operating the fund, in general, then we can desi gnate wherever

we want, transm ssion, distribution, source.

MR, TAGORDA: But there is no way of collecting
t hese fees, M. Chairnman, for those three, source, transm sSSion

or storage.

MR, CRADDI CK: But Orlando, this is a penalty for

people trying to get a reservation and canp on the water.

MR. TAGORDA: The accounts collected fromthese fees
or forfeitures should go back to this special account, not to

t he Board's operating fund.

MR, CRADDI CK: | am not going to argue, because |
know staff has suggested the change, and | will leave it up to

t he Board nenbers.
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CHAI RVAN NOBRI GA: Anybody el se?

MR, CRADDI CK: Orlando, all | can tell you is the
original logic behind putting it into the operating fund. It
was to nmake it look Iike we weren't unjustly enriching

ourselves, that's all.

CHAl RMAN NOBRI GA: M. Starr?

MR STARR: What was this before when it went to
public -- ny concern is after public hearing all of a sudden
the Director takes this to staff and nakes all ki nds of

changes.

MR. CRADDI CK: No, no.

MR. STARR. And now we are going to end up having to
go wth sonething that's changed in many ways fromthe way it

was at public hearing.

MR, CRADDI CK: This is not going to go to public
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hearing until the Board agrees with all the changes that are in
here. That's why | said we have to go through it orderly from

the top down.

MR. STARR Has this been to public hearing?

MR, CRADDI CK: No public hearing, nothing on this.

This is back in June or July, if you recall, a conscious

deci sion was made by the commttee to separate the schedul e
fromthe rest of the rule. W did that, we cane to the Board
wth the rest of the rule, everybody said oh, there's nothing
t hat needs changing in here, so it kind of died there. Then I
guess it cane up again that actually we really do need to deal
Wi th sone issues in here, so here it is again for the Board to

deal with. It hasn't going to public hearing.

MR STARR Let nme get it clear then. The rate
fees, are we sending those to Council w thout the verbi age or
are we going to keep it all together and take the rate fees

back to public hearing along with the verbiage?
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CHAl RMAN NOBRI GA: | don't know what was transmtted

to the Council.

MR. CRADDI CK: Not hi ng has been transmtted yet. All

we did was we went to public hearing with the fee schedul e,
that's all, because of Kent and his commttee saying that to
try and deal with the whole rule was going to take a | ong

tinme. And as you can see, it is taking a long tine.

MR, STARR My feeling is | really don't think we

ought to bring it back to the Council until we have the whol e

thing and it's all been through public hearing. And also if we
do go through public hearing, then again, the |list guys' stuff
and the other rule has a chance to catch up with it.

|"d nuch rather have a sure thing than have it get

turned down by the Council and have to go through it again. So
| have no problemif we are going to take it back through

publ i c hearing again.

CHAI RVAN NOBRI GA: Very good. Going back to M.
Tagorda's suggestion, is anybody else in favor of or want to

support the substitutions of instead of the Board's operating
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fund that the noney be applied to source devel opnent funds of

t he Board? M. Hiranaga?

MR. HI RANAGA: Is there any |imt on the frequencies

that we can submt rule changes to the Council?

MR. CRADDI CK: What's that?

MR H RANAGA: |Is there alimt as to the frequency

that we can submt rule changes to the Council?

MR, CRADDI CK: There's no limt. It's just

historically they can't deal with noney issues during an

el ection year, that's all. That was the reason whey we were
separating this, because we knew this was going to take a | ong

time.

MR, H RANAGA: What woul d preclude us from
submtting the fee schedul e as one recommended change, and
whenever this rule is finally approved, that it be submtted at

that tine? It seens |ike you are holding the fee schedul e back
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as we start plodding through this. If we have no limt as to

how often we can submt rules --

CHAI RVAN NOBRI GA: | think the point being that

Counci | menber Tavares had expressed at one of our neetings that
she woul d be dead set agai nst hel ping us get any of this
through if we don't have a provision to handl e the applicants

on the waiting list in the Upcountry area.

MR. CRADDI CK: But are you concerned about that? Is

everybody here concerned about that? Because it was at the
public hearing, so like |I said, you can chop it out of that
one, the neter rule, and put it in the fee schedule. It's just
that then you start tal king about other things other than the
fee schedul e.

And | think the Board is credi ble enough to go to

the Council. | don't feel the least bit unconfortable going to
t he Council and saying, "Hey, we have separated these out. W
have gone to public hearing or we are going to public hearing.
Here is the rule we are going to public hearing with for the
neter issuances. It's got your concern covered in there."

| don't think they're going to worry about the Board
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getting the fee schedul e passed and then suddenly deleting the
other out of the rule. Al of you say you are not going to do

it, and | believe you.

CHAl RMAN NOBRI GA: M. Starr?

MR. STARR. The Director may think that he has

credibility wwth the Council; | amnot so sure. | really think
that we should get it together, all the verbiage and the I|i st
stuff and take it there and nake sure it gets through. W did
have a rul e get kicked back to us just |ast week after |

understand the Director | obbied against it.

MR. CRADDI CK: Jonat han, why do you say that kind of
stuff? I did not say one single thing about it. Corp Counsel

found it out and brought it up, that's all.

MR, STARR Anyway, | don't feel that we want to

have divisiveness |'d just like to get it done clearly at this

time.
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MR. H RANAGA: M. Chair?

CHAI RVAN NOBRI GA: M. Hi ranaga.

MR. H RANAGA: M. Chair, | guess when we first
started |l ooking at this fee schedule we were told how this was
way overdue and we needed to address this, which we did in a
timely fashion, and now it has been brought back into this
whol e process of reviewing Chapter 8. | would prefer to submt
the fee proposal to the Council, have them voice any concerns
t hey may have upon review, at which tine we can address and
hopeful ly all eviate any of those concerns.

But to guess as to what their concerns may be or
what one Council nenber's concerns nmay have been at that point
intinme, | feel we should work with that. |If they have
concerns, let themofficially voice it to us and we wll try to
address them But to hold back this fee schedul e because we
think there may be concerns, it seens like this fee schedule is

goi ng to get bogged down.

CHAI RVAN NOBRI GA: Ckay, thank you. | will nmake a

recomrendation fromthe Rules Commttee to the Board at the
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next board neeting that that proceed.

Do the nenbers wish to start at the begi nning of
this water system devel opnent fee slide show or would you
prefer to have this slide show provided in witing to us so we

can actually see what's going on?

MR, HI RANAGA: Well, personally | think if we are

going to address each section we should have sone prior notice
to what the proposed or suggested changes are going to be nmade
by the departnent so we can understand them versus | ooking at

sonething like this.

CHAl RMAN NOBRI GA: M. Starr?

MR. STARR | think this presentation is kind of
designed to give us headaches. | would not like to see

sonething slip through under that.

MR, H RANAGA: | thought we were only going to
address the fee schedule, 16-8-9, 11 and 15, and now we are

addr essi ng these things.
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CHAI RVAN NOBRI GA: M. Craddi ck?

MR, CRADDI CK: What | was hoping is that the Board

menbers woul d do exactly like what Ol ando did. They woul d
have specific sections they have a problemwth, we throw t hem
down on here, we print the whole thing out for the Board to

| ook at everything. Board nenber suggested changes as well as
staff suggested changes. If you want to change or delete
sonething, yes, it's a proper process.

| knowit's alittle flashy up there, so | have to

agree wth Board Menber Starr there on that. But, you know,
it's an efficient process where everybody can see it, and if

t he Board nenbers have any suggested changes we can do themin
this nmeeting or individual Board nenbers can send themin and
we can put this in and print it out. But nobody is talKking

about this, so we need to do sonet hi ng.

CHAI RVAN NOBRI GA: M. Hiranaga?

MR, HI RANAGA: | would prefer the staff provide us

suggest ed changes that we review, and upon that reviewif we
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determ ne other areas need to be addressed the Board nenbers
can do that. To ask ne to reviewthis rule and try to revanp
It, personally put ny tinme into this, each nenber to do the
sane, and then see what the staff says, | think is not an
efficient use of ny tine.

Staff is working with this on a daily basis. If
they run into problens they shoul d make suggestions for our
review. If we want to expand on that, then the nenbers wll
have that opportunity to do so. To ask us to nake the

suggest ed changes first --

MR, CRADDI CK: That's all right, that's valid.

CHAI RVAN NOBRI GA: M. Hashi not 0?

MR, HASHI MOTO. | agree with Board Menber Hiranaga.

| think it's easier for ne to see it down on paper first and
t hen see what kind of suggestions they have and then review
It. Because to see it up on the screen is okay, but |'d rather

see the whol e docunent before, instead of pieceneal.
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CHAI RVAN NOBRI GA: Thi s docunent is not ready to be

referred back to the Board for conclusion, so the matter is
deferred to our next neeting.

Let's go | ook at the Upcountry Meter |ssuance Rule.

| believe with the exception of inserting sonething, sone kind
of language giving light to that Makawao/ Kula community plan

| anguage of priority for ag and Hawai i an Honel ands, possibly
Wi thin the purpose section of the rule, this rule | ooks ready

to be submtted to the Board for first reading.

MR, H RANAGA: Just a question, M. Chair.

CHAI RVAN NOBRI GA:  Yes.

MR H RANAGA: So as far as the staff is concerned,

t hey have no additional proposed changes to Rule 16-106-01?

They are not going to review this and then at the next neeting

have nore changes, which is what seened to be happening in the

previous rule.

CHAI RMAN NOBRI GA: M. Craddi ck?
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MR. CRADDI CK: There are sone definitions that were

del eted out of there that Ol ando had asked for before, the
source devel opnent, because it had things in there for
retrofitting. And fixture units was del eted out of there
because that was referenced in the source portion of the rule,
and that was deleted out. But that was tal ked about at the

| ast neeting when we reviewed this thing. So there may be sone
di fferences between what you have in front of you and what is

up here on the screen.

MR STARR. Which is the one we're | ooking to pass?

MR CRADDICK: It's up to you.

MR, STARR: Thanks, Dave. | nean | amready to nake
a notion on the one | have in front of ne on paper, but | am

not ready to make a notion on sonething el se.

CHAI RVAN NOBRI GA: Let us |l ook at the one that we
have on paper, gentlenen, because that's what we have before

us.
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MR. CRADDI CK: Then do you want that thing in there
about the fixture units when it is not referenced anywhere in

t he rul e?

MR, STARR: Wiat thing?

MR, CRADDI CK: You have a definition there for
fixture units that's not referenced anywhere in the rule. Do

you want it in this rule?

MR. H RANAGA: M. Chair?

CHAI RVAN NOBRI GA: Yes, M. Hiranaga.

MR. HI RANAGA: Again, what | would like is a draft

of the rule with changes as suggested by the departnent for our
review. So if they wanted certain things deleted they shoul d
have put del ete, suggest delete or suggest to add or anend so
we know we're | ooking at the whole rule that the departnent is
happy with, and then we can review it and comment from our

part. It's like we are going back and forth.
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CHAI RVAN NOBRI GA: Yes, | concur. M. Tagorda?

MR, TAGORDA: | kind of sonetinmes do not concur with

t he nmenbers on how to approach the rul e maki ng process. Wat
we have here, especially this issuance neter rule, is a new
rule that's been submtted to us by the staff and it's really
up to us to del ete, make sone suggestions, recomendati ons as
to the provisions and the contents of this rule. And if we are
just going to pass this again, isn't this you guys
recomendati on, David, the issuance neter rule? None of this

cane fromany of the Board nenbers?

MR CRADDICK: It did not cone fromthe Board
menbers, nor did it cone fromthe staff. It basically cane
fromthe Corp Counsel, because the Board said they wanted a

rule on neter issuance for Upcountry.

MR TAGORDA: So we are really ready to take on this

| ssuance nmeter rule.
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MR, CRADDI CK: What |'mgetting at is the staff
really has not reviewed that either. So Kent is right, this,
what you see up here in front of you, is our reconmmended

changes, but you don't have themsitting in front of you.

MR, TAGORDA: Ckay.

CHAl RMAN NOBRI GA: M. Starr?

MR STARR. M. Chair, is there any way we can get

anot her neeting before the Board neeting so we can get them --
woul d you be willing to recess and cone back and then we can
have final staff suggested copies? Because | feel like we're
cl ose on both of these now | would Iove to get them out and
to the Board at this neeting. | assune it won't take staff

long to print them out.

CHAI RVAN NOBRI GA: W coul d, the commttee could

nove both rules out to the Board neeting on the 27th w t hout
any recomendations. That's one possibility. The second
possibility would be for us to recess and reconvene say

t onorrow afternoon, because we are already scheduled to have a
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Comm ttee of the Whole and Finance neetings tonorrow.

MR, STARR: That would be ny desire, and | think in
a half hour or 40 mnutes we could do it. This one, | was
ready to nake a notion on this one until | heard that there

were going to be staff suggesti ons.

CHAl RVAN NOBRI GA: | don't know if we are going to

allow staff sufficient tine by just recessing for a day.

MR STARR Well, he's got them

MR CRADDI CK: All we have to do is print this out
then. You see this one here, people with many lots. Let's say
you have a 30 | ot subdivision. Are you going to give all 30

| ots the break on the devel opnent fee or are you going to |et
maybe two lots get the break on the devel opnent fee and the
rest of them have to pay the fee?

This cane up with staff yesterday, and | said, well,

let's just throw it down here for the Board because it is a

| egiti mate i ssue. Because we have a nunber of subdi visions
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with many, many |ots. And here may be the place where you may
want to give this in quotes preference to Hawaiian Hones, if
you wll. And farners it probably doesn't matter anyway,
because if they're real farners they get exenptions fromthe
state on the fee anyway. So it may not matter for the

farnmers. But it was a concern to staff if you are going to
give this waiver to people wth 30, you know, an unpteen nunber

of lots because they are on the |list there.

MR, HASHI MOTO So 30 on the list or just one person?

MR, CRADDICK: It's just one itemon the |list.

MR. HASH MOTO But 30 neters?

MR. CRADDICK: Right. And | don't know if | should

be bringing the nane out here, but | can bring out a few of

t hem

CHAl RVAN NOBRI GA: | woul d prefer you not to

di scl ose that information.

file:///CJ/inetpub/wwwroot/InternetDownl oads/Water/Minutes/min011218rules.html (129 of 138) [8/14/2008 11:20:06 AM]



Department of Water Supply: 12/18/01, Rules Committee Meeting

MR, CRADDI CK: Ckay.

CHAI RVAN NOBRI GA: It is the Chairman's position

that this rule is not necessary. | feel and | still feel that
the ability for the departnent to issue neters to the people
waiting on the list is already addressed in our current rules
as they stand. It was the Director's suggestion that the Board
bring up a rule for himto issue neters to the people on the
waiting list. | don't know who the hell it was, but | still
enbrace that the current rule we have on neter issuance still

applies. M. Hi ranaga?

MR. HI RANAGA: Going back to this question, | don't

feel confortable when questions |like these are posed to us

W t hout prior notice. Wiat | would suggest, if you wish to
make this part of the agenda for the next Board neeting is
maybe you recess to Friday and give staff tine to make copi es
and deliver, and for us to have tine toread it. She's got to

find a neeting room Fran, if we nmet on Friday would you --

M5. NAGO. First of all, | have got to find a room
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It's got to be announced, roomand tine. So if you guys are
recessing, we have to recess and announce the tine and the

place. | don't know if this is available on Friday.

MR H RANAGA: If we did it on Friday would you have
sufficient tinme, because Tuesday is Christmas, to deliver

what ever is decided to the full Board?

M5. NAGO. Are you fol ks tal king about this Friday?

You fol ks are tal king about this Friday?

MR. H RANAGA: The neeting is Thursday, right, we've

got to have the docunents.

M5. NAGO. What | was hoping is, | don't think it's

going to get to sone of you folks in the mail by Friday.

MR CRADDICK: | will hand deliver it, if we have to.

CHAl RMAN NOBRI GA: M. Starr?

MR. STARR | think we should cone back tonorrow
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with the suggested wording fromthe staff and see if we can

knock it out.

CHAI RVAN NOBRI GA: | don't think it's possible.

MR HASHI MOTO | don't think it's enough tine for
us to review it because we w |l probably get it tonorrow or at

t he neeting.

MR, CRADDI CK: You wll get it about 2:00 today.

M5. NAGO. No, David, they won't get it at 2:00 today.

CHAI RVAN NOBRI GA: M. Tagorda -- sorry, M. Hi ranaga.

MR. HI RANAGA: If Friday works for Fran, | don't

know i f you are taking Monday off --

M5. NAGO. Yes, Monday and Wednesday |'m not goi ng
to be here, but Friday if he's going to deliver it to

everybody, that's fine. O if you folks want to pick it up.
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But that gives themtine to go over it, get everything down,

make the copies, and be a little nore organi zed.

MR H RANAGA: So if we net Friday, whatever
revi sions or changes to be nade wll be delivered to the other

Board nenbers for the Thursday neeting?

M5. NAGO. Right. Everything you guys get in your
commttee, it goes to everybody. |I don't just give it to
commttee nenbers, it goes to everybody. It would go to all

ei ght of the Board nenbers and the staff.

MR, H RANAGA: Suggested changes that occur on

Friday need to be transferred to the Board nenbers.

M5. NAGO. You folks are going to have a neeting on Friday.

MR, HASHI MOTO. He's tal ki ng about the changes that

are made on Friday to be faxed out to the Board nenbers.

MR. CRADDI CK: W can fax themout to everybody on

t he sane day.
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MR. H RANAGA: The changes that are nade on Fri day

will be transmtted to the Board nenbers.

MR, CRADDI CK: The sane day.

M5. NAGO. Well, it depends, David. You have got a
Comm ttee of the Whole neeting and you have got a Fi nance

meet i ng.

MR, CRADDI CK: That's on Wdnesday.

M5. NAGO. Friday | can get the stuff to you if he's
going to deliver it. Are you going to deliver it to all the

Board nenbers?

MR. CRADDI CK: Yes.

CHAI RMAN NOBRIGA: It is the Chairman's
recommendation that this neeting be recessed until Friday,

Decenber 21st at 9:00 amin the Director's office. Is that
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good?

MR HASH MOTO | won't be here.

M5. NAGO. You are not going to be here on Friday?

MR, HASHI MOTO. No.

MS5. ANTONE BLACK: Is that open to the public?

M5. NAGO. It's a public neeting, Audrey.

MR, HASH MOTG |If you want to neet in ny conference

roomyou are welcone. | won't be there, but it can hold about

confortably.

MR, CRADDI CK: Down at the college there, the ag room

MR HASH MOTO. | will reserve it if you fol ks want

that. There's a screen.

M5. NAGO. Do you want to hold it in the Director's
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office? It's up to you, it doesn't matter to ne. W need to

name a pl ace.

MR, HASH MOTO | don't think the public will fit in

his office.

CHAI RVAN NOBRI GA: It will be okay in the Director's
office. | really don't want to go too far fromthere because

you need to fax everything. M. Starr?

MR, STARR: Just before we do that, could we take
just two or three mnutes and ask the Director if he's got any

other big surprises for us in there?

CHAI RMAN NOBRI GA: Yes, |ets.

MR, CRADDI CK: The word "applicants"” was changed to

“prem ses" because on the list the people were not accepted by
names and tax map keys were accepted. So we have nade sone
changes in there to recognize that. That if people died or if

sonebody sold the property, the request for the water service
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remain with the property, not the person who passed away or

sonething like that.

MR HASH MOTO |Is there a revised list?

MR, CRADDI CK: | believe so, yes.

MR. HASH MOTO Can we see the revised list?

MR, STARR: That should go to hearing with this.

Not to hearing, but it should be available to the public.

MR HASH MOTO. Well, not by nane.

M5. NAGO It's listed by TW

MR CRADDICK: | think that is basic.

CHAl RMAN NOBRI GA: Get it off the website.

MR. CRADDI CK: But without the nanes on it.
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CHAI RVAN NOBRI GA: kay. This neeting is recessed
to Friday, 12/21/01 at 9:00 amin the Director's office next

door. Thank you.

(The proceedi ngs were concluded at 11:00 a. m)

| WADO COURT REPORTERS, | NC.
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