Department of Water Supply: 07/09/02, Regular Meeting

County of Maui Water
Supply

BOARD OF WATER SUPPLY
COUNTY OF NAUI

REGULAR MEETI NG

Hel d at the Kahul ui Shoppi ng Center, Kaahumanu
Avenue, Kahul ui, Maui, Hawaii, commenci ng at

9:00 a.m on July 9th, 2002.

REPCORTED BY: JEANNETTE | WADO, RPR/ RMR/ CSR

| WADO COURT REPORTERS, | NC.

APPEARANCES
BOARD MEMBERS:
Peter Rice, Chairnman
Kent Hiranaga
Jonat han Starr

M chael Victorino
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G nni e Par sons
Howar d Nakanur a
Adoph Hel m

Cl ark Hashi noto

STAFF PRESENT:
Davi d Craddi ck, Director
Ed Kushi, Corporation Counsel

Cat hy Howard, Board Secretary

| WADO COURT REPORTERS, | NC.

CHAIRMAN RICE: |I'mgoing to call to

order the regular neeting of the Board of Water

Supply, County of Maui. It's Tuesday, July 9,

9 o'clock a.m by ny watch. W are at the
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Kahul ui Shopping Center. The agenda was fil ed

according to the proper procedures.

I n attendance we have board nenbers Kent

Hi ranaga, O ark Hashi noto, G nnie Parsons,

Jonathan Starr, Mke Victorino, nyself Peter

Ri ce, director David Craddick, Corp Counsel Ed

Kushi, Jr., and staff.

There have been no m nutes circul at ed.

Testinmony fromthe public. At this tine

we Wil |l be happy to hear testinony fromthe

public on any of the issues on the agenda for
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today's neeting. O if you choose, you can wait

until a specific issue cones up, at which tine |

will make tinme for public testinony avail abl e.

If | don't acknow edge you, shoot your hand up

and we'll let you testify at that tine.

| s there anyone who wants to testify at

this point? Seeing and hearing none, then we'll

nove on. There is no witten testinony that |

know of. Ckay.

There is no director's report.
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|"msorry, M. Starr?

MR. STARR. M. Chair, | have sonething

relating to "Director's Reports (None.)" | have

been really upset that we have not received any

reports fromthe director for the | ast several

nont hs regardi ng the departnent and especially

punping of wells. In fact, I'mtrying to

under stand what he's trying to do by not sharing

this informati on, what he may have to hide from

us. But | would like to demand -- and | use

that word firmy -- that nenbers of this board
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recei ve punping reports of every well in our

system at | east once a nonth. | want the

nunbers for each of the last 24 nonths, and |I'd

like it totaled by aquifer segnent. And there's

ot her data that should go along with that. But

not receiving any information like this is not

accept abl e.

|'"d also like to receive a ditch report

at | east once a week and ot her nunbers regarding

wat er processed at our treatnent plants, |I'd

| i ke that to cone once a week as wel | .
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CHAIRMAN RICE: Ckay, M. Starr, you are

referring to the staff reports that we get

nonthly? The first one, the punping report?

MR. STARR Yes. W haven't had one for

several nonths, though, M. Chair.

CHAIRVAN RICE: And then you are

requesting a ditch report and the --

MR. STARR. The treatnent plant nunbers

every week, plus a listing of any anonalies or

problens or water quality problens. 1'd like to

get that weekly.

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (7 of 193) [8/14/2008 12:04:06 PM]



Department of Water Supply: 07/09/02, Regular Meeting

CHAI RMAN RICE: Ckay. Anyone el se?

M. Hiranaga?

VR, H RANAGA: | believe the director

shoul d respond to that question as to why we

have not received the reports.

CHAl RVAN RI CE: Okay. M. Craddick?

MR CRADDICK: As | said to the board

there at the last neeting, I"'mtrying to get the

board to say what it is they want since this was

an issue in the evaluation. And | have e-nmail ed
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out sonething fromthe treatnent plant, | have

got responses | think from Gnnie and M ke

Nobriga, that's all. | take that back. M ke

Vi ctorino.

MR STARR | was very offended by that

because | assuned that what he was trying to do

was send out a short page with al nost no

information on it and get people to agree that

that was all that he had to provide. Wy

weren't there any nunbers as far as well punping

in that?
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MR CRADDICK: |I'mtrying to get them one

at a tinme since if I hit you with reports from

every division, | would expect no answer. [|f |

give them one operating division at a tine, |

woul d hope to get an answer, but | only got an

answer fromone third of you.

MR. STARR  You seened to hint that that

was all you were going to supply us and | was

not going to conment on details of just one

portion of one division report when there was

not hing el se fromany of the other parts of our
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operation. But the fact that the reports

st opped, there's sonething wong when the

reports stopped |like they did.

CHAIRMAN RICE: M. Craddick, please

I ssue all reports that are normally issued

| mredi ately. Board nenbers, review those

reports as to their formand content and submt

back to M. Craddick within a week's tinme your

comments on those reports. Then M. Craddick,

you then circulate all those coments to nme and

we'll get -- if there needs to be changes, we'll

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (11 of 193) [8/14/2008 12:04:06 PM]



Department of Water Supply: 07/09/02, Regular Meeting

make them Ckay?

MR. STARR: Thank you.

CHAIRVMAN RICE: Gkay. dd Business. W

have the reconsideration of the Miretti matter.

| believe that the Mirettis have requested a

deferral.

VR. CRADDI CK: Yes.

CHAIl RMAN RICE: And no one is here on

their behalf. W are onto --

M5. PARSONS: Are we deferring it to the
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next mneeting?

CHAl RVAN RI CE:  Yes.

M5. PARSONS: Can we, for the purpose of

t he next neeting, propose a resolution not to

approve any substandard systens? That's in the

best interests of the public, health safety and

wel fare and put that on the agenda as wel | ?

CHAI RMAN RI CE: That would be a separate

item for the agenda. You can nmake that request

to ne. |If you just submt that to nme, | wll

put it on the agenda.
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M5. PARSONS: Thank you.

CHAI RMVAN RI CE: | don't think it would be

appropriate under the issue of the Mrettis.

Ckay. W are going to nove on to

ot her --

MR CRADDICK: Could I get alittle

clarification on that. That was a resol ution

not to approve?

CHAIRMAN RICE: She is going to send ne

to her request for the agenda and I will get it

to you as to how we put it on the agenda, okay.
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Any problemw th that, G nnie?

M5. PARSONS: That's fine.

CHAl RMAN RI CE: O her Busi ness.

Di scussi on and possi bl e action regardi ng

upcountry water neter list. W have anot her

report fromM. Hashinoto. This is an itemthat

we started on at a previous neeting and we w ||

continue to discuss. Before we get into

anything, is there any testinony? Yes, nma' anf

Audr ey?

MS. ANTONE- BLAAK:  Good nor ni ng,

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (15 of 193) [8/14/2008 12:04:06 PM]



Department of Water Supply: 07/09/02, Regular Meeting

everyone. M/ nane is Audrey ANTONE- BLAAK and |

have been working on ny famly's subdi vision

since ny daughter was eight years old. She's 25

now, she's in graduate school, and she'll be

graduating next year, so | diligently persist

with famly matters. | have 13 nieces and

nephews to whom | have pretty nmuch dedi cated ny

life to plan their future. So | have been

pretty persistent, as nost of you know.

|'' m here today because | know this is the
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| ast chance to speak on behal f of the proposed

wat er nmeter issuance rule before it goes to

county council and the mayor for approval, at

the tinme which the mayor and the county council

can only vote either yes or no. There's no

changes to be made, | believe, once it |eaves

this body today. So | think this is one of the

nost inportant neetings | have been to in the

| ast 15 years that | have been working on this

project for ny famly. And obviously we are on

the waiting list waiting for water neters.
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As | wal ked in today, | was hoping to

find an update to the water neter issuance rule

t hat woul d be di scussed and sent out, and all

that was available is one copy for public

viewing to which I think sone changes have been

made. The first change | think is in Section C

where it says, "This rule shall becone effective

10 days after it is filed wwth the county clerk

of the County of Maui and unl ess extended by a

subsequent rule, pronulgated in accordance," et

cetera, et cetera, "shall automatically be
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repealed on the earlier of the follow ng dates.

When there are no prem ses renai ning on the

priority list or January 1, 2005."

This January will be January 2003. By

the tinme this gets through the county council

and the mayor, it wll probably be close to the
end of the year -- or maybe not. | suppose if
It gets passed today, it wll be sooner, which

gi ves everybody on the waiting |ist

approxi mately two years and four or five nonths

to get on wwth their business. After that,
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according to this law that you are going to rule

that you are going to send to the county counci

today to vote either yeah or nay, this whole

rul e which we have been working on now for |

think five years will becone null and void.

How nmany peopl e do you actually think

will get off this waiting |ist before all of

this beconmes null and void and a new body and a

new wat er board makes up new rules in this gane?

You know, we have all actually given up. | was
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sitting outside talking to ny dad and a bunch of

the guys in the shopping center here and they

have given up along wth everybody el se. Ckay.

W know we are not going to get water neters.

So what |I'masking for today is that you

could include, as | had asked earlier, a neans

by whi ch the people who can go on catchnent be

guar ant eed that when they go to M. Craddi ck,

who has the ultinmate power to say yes or no to a

subdi vi si on based on water catchnent, that they

wi Il be guaranteed that they will get his
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approval . Because as | understand it now,

people go into his office with a slip of paper

t hey need and

approve their

entire future

much power in

know of three

the | ast year

he al one can approve or not

subdi vi si on upon which their

lies. And | think that is way too

t he hands of one person. And |

subdi vi sions that he's approved in

based on water catchnment and |

think if he has approved those three

subdi vi si ons,

automatical ly

| think it should just

be a system by whi ch peopl e can be
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guar ant eed when they go and start their

subdi vision that's going to cost them about

fifteen grand, that when they get to the final

| eg sonebody is not going to say, "For you, no,

because | have the ultimate power." And | think

t oday you can probably think about including

that in this newrule and regulation that wl|l

guarantee people a little bit nore fairness in

t he gane.

Because |like | said, npst of us have

al ready given up and we really truly don't
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believe that we'll get water neters and | think

we are correct in assumng that based on the two

years and based on the fact that if you go

t hrough the list, which | have never seen before

which | sawin the last 10 m nutes, which w ||

tell you how many sub divisions are proposed and

how nmany water neters there are requesting, it's

not going to happen in the tw years.

So guys, | don't know, you know, just

again, we are just begging, people are out there
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beggi ng, saying help us. That's what | thought

you were here for. Thank you.

CHAI RMAN RI CE: Any questions, board

nmenbers, of Audrey? Okay. |s there any other

testinony?

M. Kushi, the rule that went to public

hearing is the sane rule that's being

di stributed today?

VR. KUSHI : Yes.

CHAl RMAN RI CE: There have been no

changes to that rule?
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MR KUSHI: Not by this board yet.

CHAl RVAN RI CE: Ckay. M. Hashi noto?

MR, HASHI MOTO.  Thank you, Chairnman Rice.

| was tasked with determning the differences

bet ween the 4/20/2001 list and the website |i st

that was di scussed at the | ast neeting and that

was the auditor's list which the board asked to

add back the 36 subdivisions that had | apsed due

to the LUCA action.

And what |'mgoing to do is read you this

report for the record.
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I n di scussions with departnent personnel,

| was told the differences between the lists is

as foll ows:

The list given out to the board nenbers

were a result of: 1, lots that have neters were

renoved; 2, |lots without service were renoved;

and 3, subdivisions that were | apsed by LUCA

were renoved.

So | have checked the list and found this

to be correct except for the subdivisions that

t he board requested to add back on the I|ist.
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And | think there was about 36 that were added

back to the |ist.

Al so, the TMKs that were provi ded water

got the water via a board agreenent with

Al exander & Baldwin that were taken off the |i st

that the board got, and I will go in to that A&B

agreenent later on in the report.

Lots w thout service that had been added

si nce October 1999 were renoved fromthe |i st

when the board i ndicated Daniels, who had an
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enpty |lot, should be given a neter. So that was

I n Cctober 1999 that Corp Counsel said that it

woul d be okay to limt the neters to enpty |ots,

but Corp Counsel was unable to provide a witten

opinion after review of the Smth case.

But in addition to the differences in the

|ist on the web and the list that the board was

giving out, | asked the board -- | asked the

staff for additional informati on because since |

did the summary, the foll ow ng questions arose:

1. The A&B agreenent, how and why neters
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were given out since at that tinme there was a

noratorium | guess. There was one -- and sone

of the neters were given out and they were not

taken off the |ist.

2. The Kul amanu agreenent - why is the

Departnment of Water Supply obligated to give out

met er s?

3. The definition of first water

requests for vacant |ots.

4. The Smth Decision and how and why

the |ist was created.
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5. O her issues such as giving neters to

ot hers besi des Kul amanu.

So the staff response is as follows: In

1997, the A&B agreenent provided the Board of

Water Supply with nore water than it had an

agreenent to take at the tine. So the water was

used for A&B subdivisions on the list and the

addi tional water for the Board of Water Supply

was used to serve the people on the |ist.

However, no nanes were renoved fromthe |ist and

the staff is waiting for board action before
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renmovi ng the nanmes fromthe 4/20/01 website

list. So even if they were given a water neter,

they were not taken off the l[ist. That's why

the website |Iist had nore nanes than what the

board got at the |ast neeting.

2. The Kul amanu agreenent was a 1987

agreenent signed by the then Mayor Tavares and

the Water Director Bagoyo in exchange for

easenents for the Lower Kula waterline. So this

subdi vi si on agreenent has another 60 to 80 |ots
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that needs to be given water neters that are not

on the |ist.

3. The definition of first water request

or vacant lot is a lot without water service

t hat has never been subdi vi ded, and these first

wat er requests are obligated a neter.

4. The Smth decision covered three

matters and a claimfor danages, and you can see

the final court order that's attached to the

agenda t oday.

Nunber 1, the board was found to have
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failed to reply to Smth's petition to

reconsi der the Kula Rul e.

Nunmber 2, Smth clained the expiration of

the Kula Rule was invalid and the court found in

favor of the board.

Nunber 3, Smth clained that the

director's shortage finding was a rule and

I nval i d because HRS Chapter 91 had not been

properly conplied with, and the court found in

favor of Smth.

Nunmber 4, Smth's claimfor danages was
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deni ed.

But as a result of this case, the

departnent was advised to cone up with a way to

keep track of service requests that were deni ed,

as this had not been done during the Kula Rule.

This is why | was told that the |ist was then

creat ed. | think it was back in 1994.

5. O her issues. The departnent past

and present handles all requests in conpliance

wth the community plans on a first cone, first

served basis in all areas. The staff was
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directed by the director to keep the |ist

conpiled fromthe earliest request to current

request for nmeter uprising, building permts and

subdi visions to assist in adm nistering requests

for water service once the source was adequate.

I n Novenber 1994, a notice was put in the

newspaper for people to send in any evidence of

past denials. And since that tine, the list has

been mai nt ai ned.

So there are about five responses
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conpl eted the staff response.

My conmmttee further discussed

requirenents for the list wth Corp Counsel.

Corp Counsel has advised that the purpose for

the rule that we have been discussing is:

1, to protect the rights of those not on

the list and provide notice before those rights

are extingui shed.

2, to provide for orderly renoval of

properties fromthe current |ist.

3, make adjustnents to the list and those
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adj ustnents should be restricted to new entries

on the list after the rule is approved.

Adj ustnments nade retroactive could be subject to

| egal chal | enge.

4, the Bureau of Conveyances registered

agreenents nust be conplied and woul d be an

exception to our rules, whether included in the

rul es or not.

So Corp Counsel advised that in the

interim should the board accept that the system

| s adequate, the staff could proceed through the
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| i st subject to no nanes being renoved fromthe

| ist unless they are provided service until the

neter issuance rule is approved. So in other

words, Corp Counsel did say that we could issue

nmeters and go down the list right nowif you

wanted to. As long as no one -- the people on

the list that did not qualify were not taken off

the list. So according to Corp Counsel, we do

not have to pass the rule to issue neters.

So like I was saying here, should the

board accept M. Craddick's report that the
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systemis adequate, we could proceed with going

through the list. So | guess | don't know if

you want to act on it today or whatever it is.

But also on ny report |ast week at the

| ast neeting, we needed an official |egal

opinion to determne if the board can limt the

nunber of neters for |arge subdivisions. And

al so Corp Counsel reconmmended to the board that

we cannot limt the anpbunt of neters given out.

So with that, that conpletes ny report.
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If there are any questions, | wll try to

answer themor | wll have staff help you with

t he questi ons.

CHAI RMAN RI CE: Thank you, C ark. You

t ook on an unenvi able task and we appreciate

your report.

Are there any questions for C ark?

M. Starr?

MR STARR: First of all, I'd like to

t hank you for doing that. You cleared up a |ot

of confusi on. l"mstill alittle bit confused
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on a few points.

First of all, where it says the |i st

gi ven out to board nenbers were as a result of

-- and then item2 is lots wthout service were

renmoved. | don't quite understand that.

MR HASH MOTO  David, you said -- so

they were not | guess they want service or

didn't have water neters, is that the first |ot?

MR. CRADDI CK: What are you tal king

about, Jonat han?

MR. STARR. Right at the top, the second
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paragraph, it says, "Nunber 2, |ots w thout

service were renoved." Wat does that nean?

MR CRADDI CK: Well, if they were on the

|ist and they were an existing lot that didn't

have service, there was no need to be on the

|ist. Those are the ones that were taken care

of inthe first 60 days. So if they were on the

list, we took themoff the |ist.

MR, STARR. \Whether they were given

neters -- whether they requested and were given

meters or not?
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MR, CRADDI CK: Right.

MR, STARR. | don't understand why they

woul d be renoved fromthe |ist.

MR, CRADDI CK: Because they don't need to

be on the list. They can get service right now.

CHAI RVAN RICE: They are outside of the

restricted area, you nean?

MR HASHI MOTO  The first neter request,

you nmean?

MR. CRADDI CK: Yeah, right. Those were

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (44 of 193) [8/14/2008 12:04:06 PM]



Department of Water Supply: 07/09/02, Regular Meeting

t he vacant | ots.

MR. STARR. There are a lot of lots

W t hout service where peopl e have been waiting

for water neters for.

MR CRADDICK: Not on the auditor's |ist,

there aren't.

MR. STARR. The auditor's list is just

the first 50.

MR CRADDI CK: Well, the auditor was

given the full list. The board just asked him

to go through the first 50.
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CHAl RVAN RI CE: | think we need sone

clarification on the question here. The people

that were on the list who could have gotten a

neter anyway, so they were taken off. So they

didn't have to be on the list. |If they wal ked

in tonorrow, they could get a neter. That's

what you' re sayi ng.

MR, CRADDI CK: Well, provided there was

an adequate line adjacent to the property.

CHAI RMAN RICE: So how does that happen?

Where are those people? Wat distinguishes them
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fromthe other people on the list, | guess

that's what we're asking.

MR, CRADDI CK: They have an enpty | ot

wth no water service.

CHAI RMAN RI CE: | n Kul a?

MR, CRADDI CK: Yes. Oher people on the

list are trying to either upsize the neter or do

a subdi vi si on.

M5. PARSONS: David, are you saying that

these are, for instance, it's a lot inside of a

known subdi vision and it could have a neter
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because it's provided for them they just

haven't wal ked in and asked for 1t?

MR CRADDI CK: That's one issue, too, if

It was an al ready approved subdivision prior to

1993.

M5. PARSONS: So those people were

renmoved. The subdi vi si on has been approved,

they already could have a neter, they just

hadn't cone in to get one. And they were on the

| ist, but they could have one w thout us having
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to go through the Iist.

MR. STARR: There's a can of worns here

because they got on the |ist because they

requested a neter and were told that they

couldn't get a neter, so they were put on the

list. Then it was decided that they really

could have gotten a neter, so they were taken

off the |list.

MR, CRADDI CK: And they were told that.

So those people who are not renoved off the |i st

If they weren't told they could get a neter.
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VR. STARR So in other words, if Harry

Eagar were to wite in his newspaper that anyone

who has a lot with no meter all this tinme could

have gotten a neter at any tinme, you don't think

the people will cone out and say they have been

waiting for years to get a neter?

MR, CRADDI CK: As long as he puts in his

article that there is an adequate |ine adjacent

to the property where they can | ocate the neter.

MR STARR | don't believe that's the

case. | believe there are people who have been
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wai ting who have enpty lots without neters that

were at one point put on the |ist and were under

the inpression that they couldn't get a neter.

|'d be happy to see how t hat pans out.

CHAl RMVAN RI CE: I f what the director is

saying is correct, then those people could wal k

in tonorrow and get a neter.

MR, CRADDI CK: That's right. And under

the rule, they have -- after the rul e passes,
t hey have still 60 days to cone in and get that
nmet er .
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MR STARR. At which point they |ose that

ability.

MR, CRADDI CK: That's right. But then

you have gone through the public notice portion

and conplied with the | aw

CHAIRVMAN RICE: One at a tine, we'll get

to everybody. @G nnie?

M5. PARSONS: They have been notifi ed.

Nunber two, |lots wi thout service were renoved.

They received a letter, correct?
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MR. CRADDI CK: | believe so, yes.

M5. PARSONS: So they weren't notified.

CHAIRMAN RICE: | think that's a key part

of it, if they have been notified. But as

M. Starr says, if once these people are

notified again and they walk in here and say

geez, | have been waiting for five years and |

didn't know | could actually get a neter, that's

a problem

But what you are saying is, in these

cases, Clark, it was your understandi ng that
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t hese people who were taken off the list were

t aken of f because they don't need a list, right?

MR, HASHI MOTO. That's why | asked for

the definition of first water request or vacant

lot. And the definition was a first water

request or vacant lot is a |ot wthout water

servi ce that has never been subdivided. So if

you had subdi vi ded your | and, then you woul dn't

be able to get a water neter, right?

MR, CRADDI CK: | guess | should have al so

had in there if you had a subdivi sion approved
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before 1993, it should have been added in there.

You know, just take an exanple, Pukal ani.

There's vacant lots within that subdi vi sion.

CHAI RMAN RI CE: M. Starr?

MR. STARR. | have been confused by this

enpty lot thing for the | ast several years even

t hough | have probably heard nore expl anation of

It than anyone and it's so confusing. | can't

| magi ne how nuch nore confusing it nust be to

the general public. So | hope that we can

create sone benefit to explain it, though it
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seens to keep changing to ne.

Now, one of the things that was

disturbing in the report, and I'mglad that it

cane out, was that although this enpty lot rule

I's sonething that |'ve heard fromdifferent

representatives of Corporation Counsel over the

years, you know, it says that Corp Counsel is

not willing to put it in witing. And I'd like

to ask Honorabl e Ed Kushi here why we can't get

this in witing from Corp Counsel, if that's the
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case.

CHAIRVAN RICE: M. Kushi?

MR, KUSHI: ['mnot sure why it wasn't in
witing. I|I'mnot sure if it was ever requested

to be in witing. But if you nake a request,

|"msure we'll consider it and put it in

writing.

MR STARR | nake a request that it be

put in witing and | make a request that it be

publ i shed in the newspaper as well.

MR KUSHI : W don't publish our opinions
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in the Maui News.

MR STARR Well, I'dlike it to be in

the public domain and in the public and find a

way to do it.

CHAI RMAN RICE: What are we asking for?

| want to know what we're asking Corp Counsel

for. I"'ma little bit confused on this | ot

W t hout service thing and this Daniels enpty | ot

thing nyself. M. Craddick?

VMR. CRADDI CK: In October 1999, Howard

Fukushina said to the board that we could [imt
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nmeters to all lots, which is what we tried do

when we started the shortage situation in 1993.

Attached to the shortage was a bunch of things

to basically extinguish the rights of those

enpty lots. The court found we couldn't do that

Wi t hout passing a rule.

Now, | don't know if Howard was fam i ar

wth the JimSmth case when he told the board

that they could limt nmeters to enpty lots, |

don't know, but after reading it, he wouldn't

provide any witten opinion. That's all | know.
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CHAI RMAN RI CE: Ckay. The reason we're

here is what we know is that in order to deal

with this situation upcountry needing a rule,

which | think they knew in 1994, | can't believe

it didn't get done, but it didn't. So in the

nmeanti me, sone people have been getting neters

albeit illegally, but the perception fromthe

public is this guy gets a neter and | don't get

a neter. So what we're trying to do here is

even the playing field, all right?
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So the rule needs to address all these

situations so that we don't have -- there isn't

a situation that lives through this rule. Wen

we're done with this rule, everybody is treated

the sane way. M. Kushi.

MR KUSH : M. Chair, to clarify for ny

pur poses so as not to get further confused, |

think the discussion is focusing on Section

16- 106- 104- 04 of the proposed rules,

subpar agraph B, has an exenption there which

says that prem ses that are not on the priority
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| i st and have expended funds in reliance of

of ficial assurances before 1994, this may apply

to the rule of whatever subdivision. O any

pre-existing rights associated wwth the prem ses

entitling the prem ses to water service. Now,

t hat goes to your question as to if you have an

enpty lot fully recognized of record previously

subdi vi ded before 1993, but just the owner

didn't request a neter. Now, does that owner

have any pre-existing rights?

CHAI RVAN RI CE: Al right. If that's
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the case, if that's the question, and thank you,

M. Kushi, for making it that clear. That is

the question. |In ny opinion, ny layman's

opi nion, the fact that sonebody had a | ot does

not nean that they had sone assurance that they

were getting a neter. It's your opinion?

MR CRADDICK: No, it's not. The Kula

rule said you could get a 5/8th inch neter under

the Kula rule. So when peopl e bought the | ot

under the Kula rule, there was a presunption you

could get a neter.
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CHAI RVAN RICE: Then that's the

presunption that they have, but they have --

MR, CRADDI CK: And they expended funds on

reliance of that in buying the |ot.

CHAIRVAN RICE: | f those people can

provide us with that proof, then | don't think

we have an argunent with that. But if soneone

bought the | ot subsequent to that, between 1994

and now.

MR. CRADDI CK: But how do we know that?
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W don't know t hat.

CHAIRVAN RICE: Wll, if soneone cones in

and they are requesting a neter and they are

requesting it under the reliance clause, then

t hey have to show us that they had reliance.

And then in your exanple, that would be fine.

MR, KUSHI: M. Chair, nmy understandi ng

Is if soneone wal ked up that bought that |ot

subsequent to 1994, they could have applied for

a neter but because of the source shortage, no

nmeters were issued. So now we're saying that
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there's no source shortage, give ne ny | ot

before those on the priority list.

MR, CRADDI CK: That's not right. The

person was not denied if they had an enpty |ot.

Up until October 1999, they were not denied. |If

there was an adequate line, they were given a

nmeter. As a matter of fact, if there wasn't

even an adequate line, they were given a neter.

| f they put a neter out in Tinbuktu and got

servi ce, whether the neter was | ocated next to

an adjacent line rather than the Iine being

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (66 of 193) [8/14/2008 12:04:06 PM]



Department of Water Supply: 07/09/02, Regular Meeting

adj acent to the property being served. That was

a private road issue that cane in here a few

nont hs ago and still is not resolved. But be

that as it nay, those people could have cone in

and gotten a neter prior to October. Since

Cct ober, there was a period of about | don't

know how far into 2000 we went before the board

heard the Daniels case and then they were

wanting to give Daniels a neter off of sonebody

el se's property that wasn't going to tear the

house down. After their parents noved out,
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sonebody el se was going to nove in to that house

that was served by the neter that the board was

contenplating giving to them Wll, they found

out they had an enpty lot and Corp Counsel said

| et them have the neter, they have got the enpty

lot. So that's what we did, we |et them have

the neter. So all those that had been piling up

on the list of the enpty lots from Cct ober 1999,

we then said well geez, you don't have to be on

the list. They can in fact get a neter just the
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way we have been doing it all along.

CHAI RVAN RI CE:  Ckay.

MS. PARSONS: He's answered what | was

going to say. | understand, | don't have that

big of a confusion on this. What you have were

sonme subdi vi sions that have been nade. It's our

job to supply the water to the subdivisions,

that's our job. Once the planning has gone

t hrough and the pl anni ng has okayed the

subdivision, it is our job to supply the water.

That' s what we have done.
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Those neters are avail able on enpty lots

with an adequate |ine adjacent to the property.

What he's done is where those enpty lots can

obtain the water and it's not an issue, it's not

the sanme i ssue that we have on this list, it's

absolutely not the sane issue that's on this

list. But where there is an enpty |ot, an issue

where they could already get it, we have been

renoved so that we can concentrate on the fol ks

that need the water now. And that's our job.

That's where we are today. W are not with the
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subdi vision that's al ready been approved by

pl anni ng and we have al ready given our water to

t hat subdi vision, we already have a |l ot of the

water to that subdivision. It's done, right?

MR. CRADDI CK: W haven't necessarily

allotted any water for it.

M5. PARSONS: You know for the

subdi vi si on how much you are going to using,

approxi matel y.

MR CRADDICK: Prior to 1993, there was

no provision for nmaking reservations for water
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and people didn't reserve it, mainly because

t hey thought they could always get a neter for

an enpty lot. That's a perception in the

community, if you wll.

M5. PARSONS: So they still need -- if

they want the neter, they still have to cone in

and request it. But chances are, they are going

to be issued a neter if they conme and request

it, correct?

MR. CRADDI CK: Ri ght now.
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M5. PARSONS: R ght now.

MR CRADDICK: |If there is an adequate

| i ne adj acent to the property, yes.

CHAI RMAN RI CE: M. Starr?

MR STARR Well, | would still like to

go back to ny request to get a clarification

from Cor poration Counsel over who had a right to

get a neter and who has not been able to receive

a neter because of shortages. 1'd like to have

a clear opinion by Corp Counsel on this. And I

will tell you, | really feel that an injustice
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has been done to a lot of people and | really

feel that there's been a certain kind of nunmbo

junbo, you know, this is |like sone kind of fake

voodoo deal about who gets and who can't get and

when they get and all of a sudden we have

deci ded that these people should have gotten, so

all of a sudden we just gave to this whole group

of people that had been waiting on the list, but

not these other people.

So |l want to clarify it and | want to see

it inwiting fromCorp Counsel. And | feel our
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nost inportant act is to nove forward with this

rule so we can break the I og jamonce and for

al | .

CHAIRVMAN RICE: | was going to say,

M. Kushi, can we get sonething from Corp

Counsel 's office?

MR KUSH : M. Chair, ask for it in

witing and you wll get it back.

MR. STARR Can the Chair take care of

t hat ?

CHAl RVAN RI CE: | wll take care of that.
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| think there's an inportant concept here that

the public needs to understand, at least | think

| got fromwhat G nnie said, is that once this

rule is passed we create the rule and it's

passed, we are affording everyone upcountry on

the list a chance to get a neter subject to the

avai l ability of adequate distribution and

source. |Is that correct? So you can be on the

list and in fact you can be nunber one on the

list -- in theory now, because | don't know who
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I S nunber one -- and be sonewhere where you

don't have adequate distribution and you wl|

not get a neter. |Is that correct? Am/| saying

the correct thing?

MR, CRADDI CK: Well, you have the option

to reserve of water and fix the |line up.

CHAIRMAN RICE: Right. So just so the

public doesn't think because |"mon the |ist,

|"mgoing to cone in -- let's say the rule gets

passed as it is and whatever everybody wants in

it, they walk in and they get a neter, it's
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still subject to adequacy, so to speak, as

defined, right? |Is that correct?

MR CRADDI CK: Yes, but | think on

Clark's first neno there was one or two itens

t hat the board haven't taken care of, and one

was the ag park. The ag park is really nmanaged

by MEO and not us, per se. They decide who gets

the meter and on the increase in size of the

meter and | think there's one or two on the |i st

t hat have asked for an increase in neter size

fromthe ag park.
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| guess the issue is if you give it to

one or two, are you going to be able to give it

to all going froma an inch and a half to a

2-inch neter. And the answer to that is no, not

W t hout increasing the punp sizes and changi ng

t he agreenent with A& for what you can get for

the ag park, how nuch water. MEO nanages t hat

system not us.

CHAI RVAN RICE: M. Hashi not 0?

MR HASH MOTO That's the O fice of

Econom c¢ Devel opnent, not MEQ
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MR. CRADDI CK: Right, sorry.

MR, HASH MOTO. | talked to [inaudi bl e]

because she is in charge of the ag park, and she

stated that they nake a request to the Ofice of

Econom ¢ Devel opnent and still the Departnent of

Water Supply still has the responsibility for

the neter. And | guess she was going to neet

with David Craddick in the near future. But |

think the responsibility still lies with the

wat er departnent, fromwhat | gather. And |
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t hi nk one of the ag park tenants high on the

list is asking for an upsize.

CHAIRVMAN RICE: Al right. So we have

got your report, Cark. Do we have any ot her

| ssues pendi ng? Go ahead.

MR. HASH MOTO. | think, David, | think

you nentioned to ne that they have two years to

conply to put in an adequate water system before

there are taken off the list?

MR, CRADDI CK: |If they make the

reservation, that's under the current rule. But
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t he proposed rules, the board allowed three

years. And those rules did pass the council

commttee yesterday and wll be going on to full

council on the 19t h.

CHAI RVAN RI CE:  Ckay.

MR. HASHI MOTG One nore matter. On ny

| ast item | guess what Corp Counsel told ne

when | net with themand M. Craddi ck that since

the systemis adequate, | guess the board could

agree to give out water neters because the rule

does not really apply to -- as long as you don't
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t ake anybody off the list, you can proceed

t hrough the list right now. [|s that what your

interpretation of it was, David?

MR. CRADDI CK: Yes, yes. That's what

they said. And for board nenbers' edification,

It was Ji my Takayesu and Ri chard M natoya and

not Ed Kushi who were at the neeting.

MR STARR M. Chair, I'd also like to

request that in witing from Corp Counsel

because this conflicts with the opinion | heard

earlier fromthat office. 1'd like to request
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that we get that in witing as well.

MR, HASHI MOTO  That's a good idea, but

they did state that we could go through the Ii st

as long as no one was taken off. If they didn't

qualify at that tinme. But it would be a good

ldea to get it in witing.

CHAIRVMAN RICE: | think we shoul d get

that statenent clarified, M. Kushi, please, in

witing. | will give it to you in witing,

M. Starr, | wll take care of that. But |
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t hi nk, board nembers, what we want to do here iIs

focus on getting the rule in the formthat we

want it and pass it if that's what you want to

do.

| don't want to get off on a discussion

of whether we should be giving out neters. W

are here to deal with the issue that's on the

agenda is the rule.

So M. Hashinoto, fromyour previous

neeti ng, we got bogged down at the point of

whet her we were going to limt neters by
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applicant. And M. Kushi, so we can get off of

t hat point, your office advised that we cannot

limt neters.

MR HASHI MOTO. Maybe we shoul d get that

In writing.

MR STARR  Yes, sir. M. Chair, this is

nmy one big problemwith this rule, and this is

sonet hing that was brought to us at both public

hearings that we had and it's sonething | feel

have strongly about is that when we go through

the list, since we have a |imted anmount of
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water, that we are going to be issuing neters

agai nst before we cone back to a point of

| nadequacy, it's nmy feeling that we should limt

t he nunber of neters that each applicant should

get. M feeling is it should be limted to

three 5/8ths inch neters per applicant, which

will allow for all famly subdivisions to be

taken care of but will still give those further

down on the list a hope that they m ght actually

see sone water.

Remenber, we are taking away people's
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rights when the |ist passes and we go through

t hat 60-day period. And then when we bunp up

agai nst i nadequacy, we are going to stop. And

i f we only have 800 or so nunbers on that |ist,

we get through 300 of them and then there's 500

| eft and we have given out quite a few neters to

subdi vi si ons, those peopl e who have been waiting

for years and years for a single neter will be

waiting still. And | think that they will have

reason to lynch us if we have given it out to a
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few people with large requests. M feeling is

we should Iimt it to say three per applicant.

And if there is a |legal reason why not, |

definitely want to see that in witing and

understand it very clearly because that was

brought to us by the public at the public

heari ngs and that's why we have those hearings.

CHAI RMAN RI CE:  Thank you, M. Starr.

G nni e?

MS. PARSONS: M. Kushi, if we are not

limting the nunber of neters that soneone is
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requesti ng, maybe go ahead and issue neters with

an amount |imted on the first pass, and

continue to issue themas it circles back around

again as we have adequate supply.

So for instance, if you have -- let's

just take a | ook at this one where you have a

subdi vi sion and you need 37 neters. W're only

going to be giving out hypothetically one or

three this first pass. But he doesn't go off

the list, we just cycle back around to himwth

nore nmeters the next tine.
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MR CRADDI CK: |If he doesn't go off the

|ist, what do you do with hin? He won't be back

on the bottomto cycle around.

M5. PARSONS: No, he'll be cycled around

so the people --

MR. CRADDI CK: So he wouldn't go off to

the bottomof the |ist then.

M5. PARSONS: He'll go the bottom but as

peopl e nove out, he noves up. But he may be on

the top of the list if everybody before himhas

a sufficient supply.

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (91 of 193) [8/14/2008 12:04:06 PM]



Department of Water Supply: 07/09/02, Regular Meeting

| f you go back to the one right before,

let's go -- and I'mjust asking if this is |egal

to do. Let's go to Keal ahou, nunber 24 on the

|ist, they are asking for six neters. For

I nstance, if we take M. Starr's anal ogy --

MR, CRADDI CK: What |ist are you | ooking

at ?

CHAI RMAN RICE: She is | ooking at the

auditor's 50.

M5. PARSONS: He's asking for six neters.
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MR CRADDI CK: \What page nunber?

V5. PARSONS: | don't know, it's

Att achnment A.

VMR. CRADDI CK: It's on the bottom

ri ght-hand corner.

M5. PARSONS: 129.

MR. CRADDI CK: That's not the auditor's

| i st.

M5. PARSONS: |[It's the Departnent of

Wat er Supply Upcountry Wait List dated October

31, 2001, First 50 Requestors.
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Nunmber 24 on the list is asking for six

5/8th i nch neters. | f we take Conm ssi oner

Starr's exanple of issuing a maxi num of three

neters and he's getting three of the six that he

needs, everybody above him-- excuse ne, nunber

11 is asking for nine. Everybody above himthat

was -- the request was fulfilled would nove him

up to the top of the list for the next cycle.

We woul d just keep going down the list. The

people that get their nmeters are taken off, he's

novi ng up, we cycle around again, he may get his
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ot her three on the next pass.

s that legal? W are not limting his

request anount; we are just limting the anount

that we are going to issue at the nonent.

CHAl RVAN RICE: M. Hashi not 0?

MR. HASH MOTO Can the subdivision be

approved if they request seven and they only get

t hree?

MR. CRADDI CK:  No.

MR HASH MOTO  So they woul dn't have

t hei r subdivision approval. That's why | think
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the Corp Counsel ruled the way they ruled, if

" mnot m staken.

MR, CRADDI CK: You have to provide water

service for all the lots to get the subdivision

approved.

MS. PARSONS: Well, then he wouldn't be

able to get his subdivision approval at that

point. That doesn't nean that he wouldn't be

able to get it at a later date. He filed an

extension, right? He's gotten his first three;
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he's just waiting for his next three.

MR. CRADDI CK: You can't sell the first

three | ots.

CHAI RVAN RI CE: M. Nobri ga.

MR NOBRIGA: dark already finished?

CHAl RVAN RI CE:  Yes.

MR NOBRIGA: M. Chairnan, we are in the

process of rule making. The intent of this rule

IS to set up a witten established procedure to

be foll owed by everyone within the affected

area. Part of the rule nmaking is that it does
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take into consideration the public's concerns

and comments. This rule does not in any way

i dentify how nmuch or how many neters or how much

gal l ons of water we have at our disposal. That

IS a separate issue. The matter before us today

Is to nove this rule off along its way to the

mayor and the county council so that we can

finally get relief for the hundreds and hundreds

of peopl e that have been waiting, agonizing over

decades, waiting for no water today to becone

wat er today, and go forward.
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The rul e does take in to consideration --

shoul d the new fees get passed, the rule all ows

everyone on the priority |list sone financial

what you call, you know, relief. And that's

why we need to nove forward on the rule.

How many neters we can issue, how nuch

water we have to issue is separate matter. |f

you accunul ate all the resources we have in

pl ace today at this neeting, we have enough

water to issue neters agai nst everybody on the

list. It's just we would never need a conmmttee
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to do the necessary punping to get the water

that we have to the place where we have not.

Thank you very nuch.

CHAI RVAN RI CE: Thank you, M. Nobriga.

M. Starr?

MR STARR. Well, | really feel that we

shoul d send a rule down to the mayor and the

council that is likely to have public support

and is likely to get passed. And ny belief is

that if we are sending a rule down which wl|
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allow 37 or 50 or 100 or 200 neters to be issued

to a single applicant, | really think that the
community wll come out very strongly agai nst
it. | know we have heard that when we went

upcountry and had the public hearing. And |

think that all of a sudden you will have a

council chanber filled with peopl e against the

rul e because they know that the nunbers | ower

down on the list are not going to get. And I

hate to see that kind of divisiveness where |1'd

much rather find a way to bring everyone
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together in this, which will happen if we can

keep the nunber of neters per applicant down to

a reasonable size. Then | think we have a

chance of getting through the Iist.

But | think if we do issue | arge nunbers

to single applicants then we won't get through

it and | also think we are going to create a

situation for the councillors that is going to

make it difficult for themto pass it as well

and we'll be looking at it again later this

sumer where |'d love to get this thing through.
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CHAIRVAN RICE: M. Nobriga?

MR. NOBRI GA: Yes. The nature of our

di scussi ons and our work here on this issue is

that if we decide to limt the large, then we

will have to limt the small as well. And the

rule has to be applied for every instance. A

rul e cannot be applied only to sone and not

others. That's not how society is set up.

Once the rule can go forward, | don't

think we are going to have a problemw th the

| arger areas. Those |arger areas were set out
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by inclusion in the comunity plans, in the

general plans. Not once while we were making

this rule have we have ever gone back and asked

I f our issuing neters to the people on the I|ist

even satisfied the community plans for this

ar ea.

| don't know. | really don't know if we

| ssue everyone on the list, if we are still

within the community plan for these areas or

not. And if a large devel opnent already went
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t hrough and it's okayed except for the water,

that was part of the community plan. And we are

mandat ed by charter to follow that community

pl an and t he general plan.

Qurs is not to guess how nuch water we

are going to need. By the nature of the

charter, we are supposed to know how nuch wat er

we need down the road so we are not left in a

simlar situation in the future. Qur

forefathers forgot about that part of the

charter where it relates everything to the
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entire picture of this island and the County of

Maui .

And all that happened when this board was

not in place in its current sem autononous form

This all happened when this formand the

Depart nent was under the county.

CHAIRVMAN RICE: M. Craddick, did you

want to offer a suggestion?

MR, CRADDI CK: Well, one thing is under

t he purpose of the rule, if you wanted to add

the | anguage there after the last word fromthe
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priority list and add the words "subject to

conpliance with the county general plan and

community plan for the area where service is

bei ng requested,” it would be a good change.

But | have a real problemw th this seat

of the pants throwi ng out 100, 200 neter

subdi visions. There's nothing on the list |ike

that. The |largest subdivision is the one O ark

has poi nted out, Kulamanu, 80 neters. Not even

on the list. That is the |largest subdivision

that can get neters and it's not even on the
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list. Al the rest, the maximumlot is 38. And

that's Maunaol u subdivision that already is

providing their own water, supposedly. So |

don't know where this 100 and 200 | ots cones

from | nean, that's just bal oney out of the sky

as far as | can see.

CHAIRVAN RICE: M. Kushi, there was a

guestion raised as to the distribution of

met er s. | think Board Menber Parsons'

suggestion was that -- her question was the
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| egal ity of apportioning out neters to a | arge

requestor so that in the first go round they

m ght get three and then if everybody got three,

then they could get three nore or sonething |like

that. Do you want to address that question?

MR KUSH : M. Chair, ny end result is

that | don't know, | would have to | ook. But |

have two concerns. One is that you are trying

to create a rule that has sone equity in it,

fromyour discussion, whether it's one, three,

ten, or 15, that's up to you. But it needs to
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have sone equity. Wether you create a rule

t hat says okay, | will give you only five and if

you have anything left, we'll conme back to you

after everybody down below is satisfied, that

may wor K.

However, the problem | see is that when

you created this list and all of us except for

hi m probably went around, when you created this

list you did not tell the people you can only

reserve one, two, or five. So when people

signed up, they were just a nanme on a blank and
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t hey apparently signed up with their

subdi vision, be it three lots or five |lots or

ten | ots.

CHAl RMAN RI CE: Except, M. Kushi,

originally when the list was started, there was

a segnentation and then it was dropped. But

there was a segnentation initially.

For the purposes of discussion, the

Chair's opinion is that | think forgetting the

| egal concept initially, the fairness concept, |

woul d be in favor of limting the nunber of
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neters so that nore people were able to get

water if that was going to help the situation.

And | heard that in public testinony al so.

However, the sane concern that M. Starr

has, | also have, but it's the opposite. That

Is, if we were to propose it as such and then go

to the council and there would be a | egal

chal | enge, we woul d be back to square one

anyway. So the other m ght be that a public

outcry on one side, there mght be a | egal
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chal l enge on the other. So I think we have got

to nmake sone deci sion as regards our best

feeling.

MR, KUSHI: M other concern is what

M. Hashinoto -- apparently other corporation

counsel said if there is a 10-1ot subdi vi sion

and you only grant five, they would have to

anmend their subdivision application. Wat that

entails, |'mnot sure.

CHAI RVAN RI CE:  Kent ?

MR H RANAGA: Looking at this list, |I'm
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not sure what list this is because there are so

many lists. | find only five applicants that

are requesting nore than nine neters on this

list. The greatest nunber is 40. And the first

one with a request over nine | believe is

Maunaol u pl antation, which has already gone to a

private water system So then the next

applicant is 15 and he's on page five. Their

request was in February of 1995.

| don't know if there is a real need for

a concern regarding limting the nunber of
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neters because again, if there is a | egal

challenge, it wll delay the entire process and

no one wll have neters. There is no 200-1 ot

subdivision on this list that | can see.

CHAI RMAN RI CE: Ms. Parsons?

M5. PARSONS: | agree with Kent. | think
you're right. | don't think there is that nuch
concern. The list is what it is. | think we
shoul d accept it. | think we should go ahead

and i ssue the water nmeters as it stands. And

M. Kushi has also clarified the fact that we
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didn't make -- | shouldn't say we; the previous

board did not pass a m ni nrum nunber that was

going to be -- or a maxi num nunber that was

going to be issued, so therefore the list is

what 1t iIs. | think we should issue it as it iIs

and elimnate any further list. No nore

applicants to this list. This list is -- once

we get through this list, it's pau.

CHAI RMAN RI CE: M. Starr?

MR STARR l'"d i ke to make a nobti on
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whi ch doesn't sound like it's going to be very

popul ar, but in any case, you know, if it's

defeated, | will be able to issue a mnority

report to the mayor and the council. And that

Is that | nove after the wording which is snal

e

on page 135, "Requests for water service

shall be limted to one neter size upgrade to

the next larger neter size or single 5/8-inch

neter per request or planned subdivided | ot but

shal | not exceed the nunber of l|lots created by

t he subdivision," and then |I'd nove to add the
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wordi ng "neters issued shall be limted to three

per applicant until all applicants on the |i st

have been served." And this wording can be

subj ect to Corp Counsel's adjustnent.

MR, VI CTORI NO | second the notion.

CHAl RMVAN RI CE: It has been npbved and

seconded that the proposed rule be anended to

e" at the end to

Section 16-106-4, paragraph

add the | anguage "neter issued shall be limted

to three neters per applicant until all

appli cants have been served, subject to review
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by Corp Counsel." Discussion? dark?

MR HASH MOTO Wth the addition of this

amendnent, will this delay the procedure in

getting the rul e passed?

MR STARR. M. Chair, can | speak to

t hat ?

CHAI RMAN RI CE: Sur e.

MR, STARR. M belief is that this is

consi stent with what was requested by the public

at both of the public hearings. People asked

for this; in fact, it seened that nost people in
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Kula were asking for this. So | believe it's

consi stent and as such it wll actually speed up

t he process.

MR, HASH MOTO  Actual ly, | was asking

woul d that, you know, would that slow down the

process, though, because if we sl ow down the

process, it's going to take that nuch |onger for

themto get any neters.

CHAI RMAN RICE: Are you asking Corp

Counsel ?
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MR. HASH MOTG  Yes.

MS. PARSONS: M. Kushi, | did

m sunder stand you? But didn't you say it was

illegal to limt the nunber of neters to be

I ssued? D d | msunderstand that?

MR KUSH : Wiit, one at a tine. I n

response to his question, |I believe no, | would

tend to agree with Board Menber Starr in that

the rule as set forth in the two public

hearings, | recall there was testinony about

limting the nunber. So | don't think you need
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to go back to public hearing.

Your question. Unfortunately, | was not

at that neeting that they had, and ny

understanding is that the way it's worded --

David, correct me if I"'mwong -- is that we do,

if the rule does Iimt the neters, it may be

chall enged. It's not |egal per se right now.

| s that what ny col |l eague sai d?

MR CRADDI CK: Well, it is not illegal.

If the board wants to do it, they can do it just

know ng that it may be subject to | egal

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (122 of 193) [8/14/2008 12:04:06 PM]



Department of Water Supply: 07/09/02, Regular Meeting

chal | enge and push the whole thing back to

squar e one.

CHAI RMAN RI CE: Ckay, go ahead, G nnie.

M5. PARSONS: [|f we are | ooking at

sonething that's going to be legally chall enged

and we have a limted nunber of big properties

to worry about, and we have enough water to

cover what we have to cover or we wll be

putting in sufficient service in the near future

to cover the list, | don't think it's fair to

the public to go back and allowit to be
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chal | enged and hold this up in court for several

nore years. | think we need to go forward and

stop putting in grand standi ng for whatever

purpose. Let's just get the neters issued

upcountry.

There is no reason for it. There is

wat er and we have water comng on line and if we

need to devel op nore water, that's our job.

But to go back to court again and for another

four or five years is not fair to the public and
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It's not what the public wants. And yes, they

would i ke to have had it limted so they could

have nore neters issued at once, they did say

that, but | think if they were to be asked the

sane question put on the sane |evel, do you want

us to limt neters and go to court and wait five

nore years, | don't think there's anyone out

there in the audience that's going to stand up

and say limt it to neters. |[|If |I'mwong,

pl ease cone up here and talk to us because |

think we need to go forward.
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Look, we have got hands out here, let's

talk to the public.

CHAl RMAN RI CE: Just a second.

M. Craddick, |I'masking you to speak. [|'m

speaking to you. Ckay. The opinion of Corp

Counsel was in fact that it was not illegal,

that it was subject to challenge. So let's not

m sinterpret the opinion, okay. That doesn't

mean that it's challenged. And we are naking a

rule, okay. M. Starr?

MR STARR. M. Chair, anything is
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subject to challenge. | think we should be very

careful of becom ng gun shy because sonething is

subj ect to challenge. Anyone who wants to spend

the $32 that it takes to hire a litigating

ani mal can chal | enge anyt hi ng.

| think that the challenge is likely to

conme on the other side and by being fair | think

we're nmuch less likely to be challenged here. |

think that right now we are very, very open to

chal | enge because | don't think that there's a

|l eg to stand on with what we have been doing for
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the | ast several years. So | have offered and

anended and I1'd love to see it passed and then

we can altogether go with one voice to the nmayor

and the council and get it noved through ASAP

and | believe the community w |l back us.

CHAI RVAN RICE: M. Craddick?

MR. CRADDI CK: The one issue is how do

you get over the subdivision that has parti al

approval ? That's one issue. You are not even

addressing it in the rule. You are saying they
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can get three neters, but the guy can't sell any

| ot s because he can't get final subdivision

approval, so that's no bonus at all to them so

why are they going to do any inprovenents.

The other issue and | think this is

probably the bigger one, |"'mcurrently saying we

have 300,000 gallons to give out. W are not

going to give that out probably by Septenber or

so. By that tinme, the well that we are going to

do the groundbreaking on today will be nearing

conpletion and | think you sinply need to ask
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yoursel f that once that well is drilled and you

have got the test results fromit, you know what

the well can produce, are you willing to give

out that water even though you don't have a

permanent punp in the well, but you know what

the well can produce.

And if you can answer that question in

the affirmative, then again we could sit here

knowi ng what the well will proceed, but the

| i kel i hood of it producing a mllion gallons a

day is very likely and that would take care of
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the entire |ist.

MR STARR: M. Chair, no one would be

happier than | if we do end up with a mllion

gal l ons of water to give out upcountry.

However, this is a place where | have had a

di sagreenment with the director in the past. You

don't count your chickens before the eggs are

even laid. You don't start to give out neters

or prom se people neters against a well that

haven't even been drilled. W know t hat

hopefully it will provide |ots of good water,
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but it could also be a dry hole or there could

be other problens. So let's wait until the

water is there I'll be the first to nake a

notion to give it out. And | hope we can get

through the list. But | think right now with

t he 300, 000 gallons, we're |ooking at getting

maybe a third of the way through this |Iist and

we shoul d be clear about that and until we get

the water in hand, we should not start to spend
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CHAIRVAN RICE: M. Nobriga?

VR. NOBRI GA: | want to listen to sone

nore testinony, but | really got to go so we

need to recess.

CHAI RVAN RI CE: Al right, we'll recess.

(Brief recess.)

CHAI RMVAN RI CE: We are back in session.

The nmotion and second on the floor. W are in

t he di scussi on phase. Yes, Kent?

MR H RANAGA: | just wanted to again

bring up the point that these applicants that
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are asking for nultiple neters for |arge

subdi visions, they will probably be required to

bring in infrastructure, which could benefit

ot her small|l applicants because it could bring

the line into the area up to adequacy. And if

t hese | arge subdivisions [inaudible] their |ine

I s i nadequate, they would have to bear the cost

to upgrade the system So it's not all a

negative scenari o [inaudible].

CHAIRVAN RICE: Yes, M. Victorino?

MR VICTORING | think in closing in
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t his whol e di scussion, the bottomline is the

peopl e of Maui, especially the upcountry area,

has wai ted a trenendous anount of tine and we

are the threshold of approval to allow these

people to get neters which they so richly

deserve.

| for one intend to vote against the

notion as far as limting the nunber of neters

because | don't think we have that right or that

-- | shouldn't say right. That shouldn't be up

to us. | think the people upcountry deserve
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their nmeters. They have waited five, ten, 15

years. Nowis not the tine to get into a | egal

haggl e over how many neters they can get.

Looki ng at the nunmber of neters that are

bei ng requested, | don't see an extrenely

| nordi nate anount of neters that are being asked

for. If there was a subdivision with 200, 300

nmeters, then | would be very, very much

concerned. But the nunbers are very |limted, so

| think that ny feeling is let's get noving,
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let's get this rule passed so we can take it to

the mayor, to the council, and get the neter

| ssuance on the agenda and get those people the

wat er they so richly deserve.

CHAI RMAN RI CE: M. Starr?

MR. STARR. M. Chair, you know what's

happeni ng here is sonething that happens quite

often on this board, and we're given very

confusing informati on, we are given three

different lists, and we have no i dea how many

subdi vi sions are requiring how many neters on
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this list. | have not seen a copy that shows

how many neters are bei ng requested by anyone

beyond the first 50. And it could be thousands,

it could be ten thousand for all I know, | don't

know. And yet to be told, well, you know, it's

not going to inpact or there's not a lot, as far

as | can tell that nay be true or it nay be a

lie. And | have been |lied to before by director

and staff and I"'msure | will be lied to again

in the future. So | don't trust that

information. And if we are not going to limt
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it, I"'mcertainly going to vote against it and |

really believe that | wll also go and nmake the

council nmenbers aware of these facts. And |

believe the public will conme out and | believe

that this wll delay it and | believe it wll

end up bei ng bounced back to us.

So | just really request board nenbers

that we act in unity here so we can get the

thing done. And if we don't Iimt it, | think

that we are going to first of all go against the

w shes of the community, who at the public
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hearings cane to us and said they wanted it

limted, and | think we'll find ours in another

venue arguing the thing out, whereas we have the

ability to reach a conprom se here today that

will nove it forward in harnony. And | really

request that we do that.

CHAIRVAN RICE: Ma'am you raised your

hand?

M5. GANNON: | just had a question for

M. Craddick.
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CHAI RVAN RICE: State your nane, nma'am

M5. GANNON: My nane is Di onne Gannon and

l"'mon a list, | don't know which |[ist, but I

had a question for M. Craddick. Do you know

how many gallons of water is available right now

to give neters out? | nean, is there a specific

nunber? | nmean, how many gallons of water is

avai |l abl e right now?

CHAI RVAN RICE: M. Craddick?

VMR. CRADDI CK: | have told the board

300, 000 gal |l ons.
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M5. GANNON:  So 300, 000 gall ons of water.

So if the board did not limt neters and you

started from nunber one on the list, how far

down coul d you go?

MR, CRADDI CK: Qur estimate is if nobody

off the list gets neters, we would make it down

t o about 100 because we added t he subdi vi si ons

back in.

M5. GANNON: A hundred neters or a

hundr ed peopl e?

MR. CRADDI CK: A hundred TMKs.
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M5. GANNON: A hundred TMKs.

MR, CRADDI CK: Right.

M5. GANNON:  So whoever is |ike 101 on

the list, whatever TMK is |ike 101 on the |i st,

| mean, God only knows when we woul d get our

neters then. | mean, and does this |ist include

all these big |like whatever 80 neters or

what ever is the biggest subdivision on the |ist?

Does it include that? The answer that you just

gave ne, does it include --

MR. CRADDI CK: There's none on the |i st
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w th 80.

M5. GANNON: What is the biggest?

MR STARR: W don't know, we have never

gotten those nunbers.

MR, CRADDI CK: 38 is the biggest.

M5. GANNON:  But do you see how

frustrating this is for people who are waiting

on the list? | nean, | have only been waiting

since '98 and I amli ke so frustrated because

it's Ii ke nobody can tell ne what nunber | am
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First I'm nunber 600 and sonet hi ng, but then I

hear there's a list there's only 500. So it's

| i ke where am | on this list? Nobody can tell

me that, nobody can tell nme if | wll get ny

water any tine soon. It's |like nobody can give

us any answer answers.

And anot her question | have is what

Audrey nentioned is even if you pass this and

people start getting neters, how long will this

take? | nmean, is there sonething that says we

still have to wait |like two years or whatever to
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get it? O if you pass sonething saying you are

going to issue neters, | nean, we are going to

get our neters |like this?

CHAI RMAN RI CE: Subject to what | said

earlier, if you have adequacy, if you are in a

spot where the line is adequate, yes, the answer

I S yes.
M5. GANNON: So we woul dn't have to wait
-- | mean, like in our case, we have adequate --
CHAI RVMAN RI CE: Say you were nunber
one --
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MR. CRADDI CK:  No, in your case you woul d

not. You have to put the line into the |ot you

are creating so you do not have adequacy on your

| ot .

M5. GANNON: OCh, no, we have to run the

-- right. But I nean we could get our neter

like if you went down the list and |I'm nunber

two and you get to ne and you say okay, you can

have your neter, | nean, | can get it now

MR. CRADDI CK: You have to have the |line
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I n before you can get the neter.

CHAIRMAN RICE: This is an exanpl e, not

you personally.

MS. ANTONE- BLAAK: But you have two years

to conply to put your line. |If you pay for your

neter and then you have two years to do your

| nprovenents and that hopefully is in witing.

M5. GANNON: So the two years is just to

give people tine | nean if it cots a | ot of

noney and you need tine to whatever put in your
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| ine or whatever. Ckay, thank you.

CHAI RMAN RI CE: Just so you under st and,

no matter whatever the board decides, initially

there is alimted anount of water. So the

nunber is -- there is a stop point at 300, 000

gal l ons whether you Ilimt it to one neter a

person or three or whatever. But we have the

wel |, Pookela well, being drilled which we hope

Is going to be a good well and will provide a

| ot of water to be used.

M5. GANNON: But what M. Craddick is
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saying if we don't limt, neaning if you guys

just say we are going to go down the list and

not limt it, so if nunber 15 is asking for 50

neters or whatever, | nean, we can only get down

to a hundred --

CHAIRVMAN RICE: That's his estinmate, yes.

M. Craddick?

MR, CRADDI CK: | know I'm answering her

guestion very, very specifically, but | don't

t hi nk anybody is paying attention to what C ark

brought out in his report, the Kul anmanu
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subdi vision, which is 80 neters. Anything you

do inthis rule will not affect that because

it's an existing agreenent predating all of

this.

CHAl RMVAN RI CE: | understand that.

MR. CRADDI CK: So there's a subdi vi sion

not on the |ist.

CHAIRMAN RICE: Let's Ilimt our conments

to the notion that's being proposed. Yes,

d ark?

MR HASHI MOTO. Herb Chang gave ne a |i st
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t hat has the number of water neters needed, so |

t hought this was the docunent that was going to

be presented. |s there any reason why, Herb,
that they took out the nunber of neters? | know
Herb Chang is on vacation -- | nean Herb

Kogasaka i s on vacation, but any reason why?

MR CRADDICK: Cdark, it's just a working

copy and it may or nmay not be a hundred percent

accurate. These lists that you have before you

have been checked and rechecked and doubl e
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checked. And as far as going back and putting

I n each request, the nunber of neters, that can

be done on these lists here but that one there,

because it was a working copy, | would be a

little bit concerned about the accuracy of it.

VR. HASH MOTO | don't know, did the

ot her board nenbers get this list? There are

nore nanes on it.

[ | naudi bl e conversati on. ]

MR, CRADDI CK: Those are an estinmate by

Herb Chang and it's not -- | guess if you want a
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best guess estimate, as long as the list is

stanped with a best guess estinmate of what the

water use will be, then that's what it wll be.

But short of that, | nean just passing the |ist

out like that since it's a working draft, is not

sonething that -- wthout indicating that it is

a wor king copy that would be given out.

CHAI RMAN RI CE: M. Starr?

MR STARR: Yes, there's a notion on the

floor. Can we call for the question?

CHAI RMAN RICE: Ready for the question?
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Al in favor of the notion, say aye.

VO CES: Aye.

CHAI RMAN RI CE: Opposed say nay.

VO CES:  Nay.

CHAl RMAN RI CE: The notion does not

carry.

MR NOBRIGA: M. Chairnman, | nove that

we pass out the rule -- sorry, | wasn't prepared

-- on to the mayor and the county counci l

concerning neter issuance to the upcountry area.

MR VICTORI NO Second.
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CHAI RVAN RI CE: Mbved that the proposed

rule of the Board of WAater Supply pertaining to

wat er neters issuance of upcountry water system

Chapter 16-106-06 be passed and sent to the

mayor and the council and it has been seconded.

D scussi on?

VR. STARR: M. Chair?

CHAI RMAN RI CE: Yes, M. Starr?

MR STARR. | feel we are nmaking a

serious m stake here. W are acting w thout
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havi ng seen how many neters are being issued to

the applicants, and | think that it will cone
back to haunt us. | wll be voting against this
and I wll be making a mnority report to the

council and the mayor and probably publish a

Vi ewpoi nt as wel | .

CHAIRVAN RICE: M. Nobriga?

MR. NOBRI GA: That was one good novi e,

the Mnority Report.

CHAI RVAN RICE: M. Hashi not 0?

MR HASH MOTO Do we need witten
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comments by Corp Counsel -- | nmean witten

statenents of |egal opinions before we send this

rule down to the council?

CHAI RMAN RICE: That's not what you are

doing. You are acting on the rule right now.

That's up you too.

MR HASH MOTO Should we is what |'m

aski ng.

CHAI RMAN RICE: Yes, G nnie?

MS. PARSONS: | believe M. Kushi has

read the rule and advised us of its legality,
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correct,

M. Kushi?

MR KUSH : Well, yes, | was involved in

the drafting of the rule and I'mready to sign

off onit, if that's your question.

In terns of the separate witten opinions

that you are going to be requesting, they may be

applicable, but | still feel confortable with

signing off on this.

MR, HASH MOTO  That's what | was asking.

Thank you.
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CHAI RMAN RI CE:  Any ot her di scussion?

Ckay, call for the question. Al in favor, say

aye.

VO CES: Aye.

CHAI RMAN RI CE: Opposed, say nay.

VO CE:  Nay.

CHAIRVAN RICE: Mdtion carries. GCkay, we

are noving on. Ofice Purchase/ Options.

M. Kushi, this matter has conme up before

the board and the issue was that after the board

file:///C)/inetpub/wwwroot/InternetDownl oads/Water/Minutes/min020709.html (160 of 193) [8/14/2008 12:04:07 PM]



Department of Water Supply: 07/09/02, Regular Meeting

| ssued an RFP, we received a proposal whereby

the proposer limted their proposal to review by

t he board subject to confidentiality; is that

correct, M. Kushi?

MR KUSH : Yes, it is, M. Chair. |t

has been sone tine since we | ast discussed this.

But as | recall, the Departnent, pursuant to the

board's request, issued a request for seal ed

conpetitive -- because of a proposal on the

conpetitive seal ed proposal process which is

outlined in the Hawaii Revi sed Statutes Chapter
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1 through dash D.

In the request itself, the bid request

says that they announced that after the bids --

after the bidders submt their proposals, the

bids will be closed until the award of the

contract, after which the proposals and all

aspects of the decision and process wll be open

for public inspection.

They went on and further said that the

di scussi on and negoti ati on phases that acconpany

t he bid proposal shall not be disclosed so as to
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be avail able to conpeting [inaudible]. In

essence, the request for proposal itself

entitles anybody making a bid -- entitled the

bi dders to have a [inaudi bl e] of

confidentiality, which in ny opinion and ny

review of Chapter 103-D, Hawaii Revised

Statutes, is not really not the way to do it.

However, | believe the intent is, okay, would

pass nuster.

I f you had to follow the strict

gui del i nes of 103-D, Chapter 103-D, Hawai i
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Revi sed Statutes, you could -- the usual process

on conpetitive seal ed proposal basis is that the

departnent or the receiving agency would afford

any bidders to specify which areas of the bid

they would |ike to see confidential and w thheld

until an award I s nade.

In this case, the whole bid was assuned

to be confidential. | only say that in terns of

the end result in that any award shoul d be nade

public. |In essence, if you had a situation
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where you had three bonafide bids going on with

this process, you would have to hold an

eval uation commttee, you wote negotiate

separately with each bidder, you are entitled to

do that. Then if you chose one, you chose

M. A you get in to a contract, up to that

point all things are confidential.

Once you nmake an award with proposal A,

then at that tinme the rest of the proposals are

open for public inspection. Unless the offerer

says | don't want this involved, | don't want
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this involved. A nenber of the public can still

request and dispute that confidentiality.

However, that is another process.

So what the departnent did and what the

rules call for however does not jibe. | believe

it'"s in the sane spirit. That being the case,

and the Departnent, M. Craddick being the

purchasi ng agent, | believe you can review this

proposal. | have never seen it to date, | don't

t hi nk any of you have seen it.

My understanding further is that the
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proposer, the offerer, wanted each and every one

of you to sign a waiver of sone sort. | still

feel that that's not necessary nor is it

warranted and | woul d never advise any of you to

sign that. However, | believe if you want to

di scuss this, it will be proper to, one, either

have t he whol e board in Executive Session

consider this proposal, or evaluate it or

appoint a committee which in the bid appoint you

said you would do, and then bring it up before

the full board.
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Now, in the event you choose to go

forward wwth this proposal, and you award a

contract, then |ike any public docunent the

whol e proposal is open. |In the event you choose

to do sonething else or not award it, then

again, the issue is noot.

So in a roundabout way, |'m saying

al t hough the Departnent did not per se follow

the strict guidelines of HRS 103-D, | believe

the spirit and the intent is correct. | believe
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the public is not being robbed of any

| ndependent public inspection because you coul d

have done it anyway, and | believe the offerer

or bidder is protected by what he's being

request ed.

CHAI RMAN RI CE: Ckay, | understand what

you're saying. M problemis |I understand the

offerer to say that let's say we didn't sel ect

their proposal; would that becone public? And

they're not -- they don't want it to becone

public at all, whether we accept it -- if we
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accept it, it is public. But if we don't, |

believe that was their position. So that's the

probl em we have got because then it becones

publ i c.

MR KUSHI: M. Chair, it wll only

happen if you sel ect anot her proposal, an

alternate proposal. M understanding is there's

only one that applied.

CHAI RVAN RI CE: Al right. Let's just

hypot hetically, what if we say there is one that

applied and we don't like it.
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MR KUSHI : At that point in tine the

procurenent code provides that the appointing

authority can reject any and all bids or at any

time can call off the whol e process.

CHAIRMAN RICE: |'mjust tal king about

their assertion that it becone --

VMR KUSH : It becones nobot because

nothing is on the table, it's not a public

record, just hand the thing back.

CHAI RMAN RI CE: Ckay. Does everyone

understand that? M. Victorino?
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MR VICTORINO Let nme get this clear.

You're saying that until it beconmes a proposed

contract, to that point confidentiality can be

kept ?

MR KUSH : Correct, until the --

specific |l anguage, until the award is nade --

after the aware i s nmade.

MR VICTORINO Until that point, it can

be kept confidenti al.

CHAI RMAN RI CE: M. Starr?
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MR STARR. | think what |I'mhearing is

that we could nove to go into Executive Session

and then open this and see what it has to say

and that we're able to do that at this point; is

t hat correct?

MR. CRADDI CK:  No. The offer says -- |I'm

telling you what the offer said, Jonathan. It

has nothing to do with Corp Counsel. This is

the offer nmade to you.

MR VICTORINO This is the specific

of fer.
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MR CRADDICK: It has nothing to do with

Corp Counsel. It says anyone receiving this

package nust sign the confidentiality agreenent.

In the event of a breach of this request, said

proposal will be null and void and all materials

wll be returned to commercial properties. So

you cannot even open this wthout resolving the

confidentiality agreenent.

CHAI RVAN RICE: M. Kushi?

MR, CRADDI CK: And he's recomendi ng you

not sign this thing, for sone obvi ous reasons.

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (174 of 193) [8/14/2008 12:04:07 PM]



Department of Water Supply: 07/09/02, Regular Meeting

MR KUSHI : Yes. | guess if you construe

it, that's one of the terns of their offer. At

this point in time, because | don't want to get

into any kind of shooting match before we even

see what the proposal is, | would recommend that

you allow nme through ny office to respond to the

agent and say that we are not going to advise

t he board nenbers to sign this a agreenent.

However, we'll abide by the appropriate section

and say that we'll do this in Executive Session

and that's it.
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CHAI RVAN RICE: Ckay. The Chair woul d

entertain a notion to that effect.

MR VICTORINO So noved.

MR. STARR  Second.

CHAl RMAN RI CE: Mved and seconded to

have Corp Counsel wite a letter to the offerer,

stating our position with regard to the

confidentiality and the use of the Executive

Session. Any di scussion?

MR STARR: Yes, M. Chair, bear with ne
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for one second and this is kind of related to us

searching for new dates. But |I'd |ike to ask

t hose people here in this room who can hear

adequat el y what's going on?

MR, CRADDI CK: |If you speak into the

m ke, they can hear.

CHAI RVAN RICE: M. Craddick?

MR. CRADDI CK: We do have anot her

proposal and, you know, the only issue with this

was it was submtted 15 mnutes |late. For nme as

t he procurenent officer, this is a m nor defect
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in the thing since these were submtted in

April, it is now May, June, July, three nonths

| ater, so the fact that they submtted it 15

mnutes late is immterial and as far as |I'm

concerned subject to Corp Counsel saying we can

accept it, it's an acceptable proposal.

CHAIRMAN RICE: And | think we should

| ook at it at the sanme tine we get a response on

t he ot her one. | don't think it would be fair

to look at it now.

MR. STARR: And ny feeling is we should

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (178 of 193) [8/14/2008 12:04:07 PM]



Department of Water Supply: 07/09/02, Regular Meeting

al so open up, | don't know, the process,

but

open up another wi ndow for other people to apply

because it's been four nonths possibly,

I f there

I s sonething else available, too. | don't have

any know edge of any, but | think we should try

to | ook for nore.

CHAIl RMAN RICE: Let's wait and see what

happens with their response first. M.

MR. NOBRI GA: Being that we are

Nobri ga?

negotiating for property, negotiation would cone

into play, so no matter what's in here,
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not be the final thing. So is the Chairnman

| eaning toward still appointing sone kind of

exploratory commttee on the subject or are we

just going to |look at the thing and all decide

yeah, no?
CHAl RMVAN RI CE: | believe there was a
commttee -- wasn't there a conmttee on office?

Not since you have been here.

MR VICTORINO Not since | have been

here, okay, | appreciate that.
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MR. CRADDICK: | believe it just was in

di scussion with the board and they said to go

out and get the proposals and we did.

CHAI RVAN RI CE: | think you're right,

the board instructed himto do that. Wy don't

we wait and see what their response is and we

can discuss if we want to go out with anot her

RFB or how we want to proceed; or if you want to

have a conmttee, |'mfine with that. Try to do

things wwthin the board. Yes, M. Craddick?

MR. CRADDI CK: One thing about this is
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that in the proposal we said we woul d nake a

selection in 150 days. Mdre than 90 days have

gone by and I would be in agreenent with Board

Menber Starr that perhaps at this point going

out for proposals, it would be appropriate to

restart the time line. And | also know t hat |

believe at | east two others woul d submt

pr oposal s.

CHAIRMAN RICE: Al right. Let's deal

wth the notion that's on the table first and

then we can deal with sonething el se. Yes,
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Kent ?

MR H RANAGA: | just wanted to state

that | agree with Jonathan that since this

anmopunt of tine has el apsed that we shoul d be

open and there nay be nore opportunities

avai l able at this point in tine.

CHAIRVAN RICE: Do you want to deal with

the notion on the table? Al in favor, say aye.

VO CES: Aye.

CHAIRMAN RICE: The notion was for M.

Kushi to wite a letter explaining to the
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of ferer that we [inaudible] going to sign. Al

I n favor, say aye.

VA CES: Aye.

CHAI RMAN RI CE: Opposed, say nay.

[ No response. ]

CHAIRMAN RICE: The notion is carri ed.

MR VICTORINO M. Chair, I mke a

notion that we open up again for RFP --

CHAl RMAN RI CE: Send out anot her RFP.

MR. STARR  Second.
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CHAI RMAN RI CE: Mved and seconded to go

ahead and send out anot her RFP. | think the

notion is -- | was going to suggest that the

fact that we are sending it out to RFP be

included in the letter that M. Kushi is sending

to the offerer.

Yes, discussion, M. Nobriga.

MR. NOBRI GA: How cone this matter hasn't

cone on the agenda?

CHAIRVMAN RICE: It wasn't because they

sent us the letter that said we had to sign. W
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sent it to Corp Counsel to try to figure out if

we could ook at it or not. It was here, this

| ssue.

MR. NOBRIGA: This thing was here before?

CHAI RMAN RI CE:  You may not have been

her e.

MR. CRADDI CK: Back in April.

MR VICTORINO Back when | first canme

on. One of the fewtines | know what's goi ng

on.

MR. NOBRI GA: The thing went | apse so

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (186 of 193) [8/14/2008 12:04:07 PM]



Department of Water Supply: 07/09/02, Regular Meeting

| ong al r eady.

MR. STARR W got two responses: One we

couldn't open and the other one was | ate.

MR NOBRI GA: Ckay.

CHAIRVMAN RICE: Gkay. Al in favor of

the notion to send out a new RFP, say aye.

VO CES: Aye.

M5. PARSONS: | have one thing. Wthout

the confidentiality clause. This tinme the RFP

to go out wthout the confidentiality. Because

we are stalling ourselves when we put that in
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t here.

CHAIRVAN RICE: But it's based on 103-D.
| mean, the board can decide -- | guess they
could say that there is no -- the proposals

won't be confidential, but maybe that w |

af fect whet her you get them or not.

M5. PARSONS:. It mght. But you know

what ? We can't keep going through this.

CHAI RVAN RICE: M. Kushi?

MR KUSH : If you want nme to, | wll
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work with the director's staff to revise the RFP

to cite the statutory sections and you can say

what ever you think -- if they want it to be

confidential, they will have to item ze --

M5. PARSONS: Mahal o.

CHAIRMAN RICE: darification of the

notion. Al in favor, say aye.

VO CES: Aye.

CHAIl RMAN RI CE: Opposed, say nay.

[ No response. ]

CHAIRVAN RICE: Mdtion is carried. Ckay.
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| know we are running up against 11 o'cl ock.

The last itemon the agenda was m ne.

There's a lot of things. G ven that we have to

go to Pookela, if you want to di scuss them now

or defer it to the next board neeting.

V5. PARSONS: | make a notion that it's

nunber one on the list at the next board

meet i ng.

CHAI RVAN RI CE: Ckay.

MR. NOBRI GA: Second.

CHAI RMAN RICE: Mve to defer. Ckay.

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min020709.html (190 of 193) [8/14/2008 12:04:07 PM]



Department of Water Supply: 07/09/02, Regular Meeting

It's noved and seconded. Di scussi on?

M. Craddick?

MR, CRADDI CK: You can vote. She is just

sayi ng nunber one, but --

CHAIRMAN RICE: | know what she's saying.

V5. PARSONS: In & her Busi ness.

CHAI RMAN RI CE: M. Starr?

MR STARR. \While we are discussing our

future agendas, |1'd |ike to have an agenda item

at the comng neeting regarding Central Mu

source availability.
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CHAI RVMAN RI CE: Ckay. Done. kay.

Mbtion on the table to defer the last itemto

the next neeting. Al in favor, say aye.

VO CES: Aye.

CHAI RMAN RI CE: Opposed, say nay.

[ No response. ]

CHAIRVMAN RICE: Mdtion is carried. Any

ot her business to come before this board? No?

Thank you, we are adj ourned.

(Wher eupon, the neeting was adj ourned at
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"By Water All Things Find Life"
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