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M ke Nobri ga
G nny Parsons
Jonat han Starr
Adol f Hel m

Kent Hi ranaga

Staff present: Davi d Craddick, D rector
Her b Chang, Engi neering
Her b Kagehi ro, Engi neering
Ed Kushi, Corporation Counsel

Cat hy Howard, Board Secretary

| WADO COURT REPORTERS, | NC,

TRANSCRI PT OF PROCEEDI NGS
BOARD OF WATER SUPPLY
REGULAR MEETI NG
OCTOBER 8, 2002, 9:00 A M
CHAI RMAN RI CE: Good norning, everyone. Wlcone to
the regul ar neeting of the Maui County Board of Water Supply.
It's Tuesday, Cctober 8th, 9 am W're at the Kahulu

Shoppi ng Center.
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I n attendance we have nenbers of the Board of Water
Supply, Kent Hiranaga, O ark Hashi noto, Adolf Helm M ke
Nobriga, G nny Parsons, Jonathan Starr, and nyself Peter Rice,
Director David Craddick, Corp Counsel Ed Kushi, Jr., and
menbers of the public.

First itemon our agenda is the approval of the
m nutes fromthe regular neeting of August 22nd. It was
distributed in your packet. Board nenbers?

MR. NOBRIGA: M. Chairman, nove to receive the
m nutes from our neeting of August 22, 2002, subject to review
within 30 days and if there are no corrections, additions, or
del etions, m nutes should be fil ed.

MR. HASHI MOTO.  Second.

CHAl RMVAN RI CE: Mved and seconded to receive the
m nutes subject to review. Any questions, comments, additions,

or deletions? Hearing none, call the question. Al in favor

say "aye.

(A chorus of ayes.)
Opposed say "hay."
(None.)

Motion carries.

At this point in the neeting we'll accept testinony

fromthe public and in anticipation of it being a | ong neeting,
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| mght just tell you that you have an opportunity to speak on

any subject that's on the agenda at this point or you can wait

until that subject conmes up and I'Il nmeke tinme avail able for
you to speak at that tine.

DIESEL: |Is there tinme to speak about subjects not
only on the agenda?

CHAIRVAN RICE: No, ma'am there's no discussion of
anything that's not on the agenda.

DIESEL: | went to the Wb site and read -- it said

-- there was a section in the board neeting that people could
speak about sonething that was not on the agenda. | actually
took a day off to cone here.

CHAIRVAN RICE: | don't know where that woul d be
comng from that's never been the case. M. Kushi?

MR KUSH : M. Chairnman, the Sunshine Law provides
that the public nmay testify on agenda itens; but if this is
public testinony on the weather or whatever, it's at your
di scretion. | would suggest that if you and the board have no
obj ections, you allow testinony and limt the testinony to a
time frane.

CHAIRVAN RICE: M. Starr?

MR STARR M. Chair, | feel we should allow the
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public to have conplete access in their ability to testify, and
if it's sonme itemthat we don't feel is connected to sonething

on our agenda, we don't have to act onit. But |I feel that in

an attenpt to provide absolute -- which allows the public to
say their part, | think that's public service. That's our
duty.

CHAIRVMAN RICE: Okay. So the public knows, | don't
want to set a precedent for people bringing things up. |If
soneone wites a letter -- | always put things on the agenda.
| think you will find out that if you call to request sonething
to be on the agenda, |'m happy to put it on for discussion.

If we get into a situation where the public cones to
every neeting and starts tal king about things that are not on
our agenda and we have a | ong agenda, we can get bogged down.
But this tinme today, I'Il allow that testinony, and we're going
tolimt testinony to three mnutes at this point.

However, at this point | have -- M. Parker is here,
you want to testify at this point?

JEFFREY PARKER: | would wait until the item cones
up. |'d prefer to wait until the item conmes up.

CHAI RMAN RICE: Ckay. ay, ma'am would you cone
up here and state your nane?

DIESEL: M nane is Diesel. | live in Kula. | have
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been living on Maui for ten years. And in a really experienced

problemwth ny skin -- I"mgoing to try to keep this short and
so |l will give you the shortest version | can. | never
experienced this problembefore. | thought | had everything

fromfleas to chicken pox to who knows what all ergy.

| elimnated all ny skin care products. | did
everything -- | put nyself in a bubble and the problemdid not
go away. | would go to see doctors and by the tine | would get

there, there was nothing there; the rash was gone. | would be

waking up with tortuous itching in the mddle of the night; so
bad it would bring tears to ny eyes.

| was at a party once, | had to | eave the party
because | was having a conversation and | was itching so bad
that tears were falling out of ny eyes. | could not even
conver se.

So to nake a long story short, after several doctor

visits, | was aware that there was sonething being added to the
Kula water. | did not know what it was, but | knew it had
sonething to do with corrosion control. | called to obtain a
materials data sheet on this product. | got a copy of it and I

sat there with ny nouth open, w de open, |ooking at the

synptons that | had been going through for the |ast nonth.

file://ICJ/inetpub/wwwroot/InternetDownl oads/Water/Minutes/min021008.html (6 of 122) [8/14/2008 11:57:17 AM]



Department of Water Supply: 10/08/02, Regular Meeting

So I'mtotally frustrated talking to peopl e about
getting filters. | could not get the stuff out of my water. |
found out that you can't get it out with a sinple filter, it

will take a systemthat costs over $2,000. So | just kind of,
for a week nore, | suffered not know ng what | was going to
do. And after a week, this thing still is not going away,
which is rare for ne. So | finally decided no matter what |

did | had to stop using the water.

So, fortunately for nme, | have a reverse osnosis
system | began an archaic bathing systemand put a 2 1/2
gal l on bucket in the sink, I fill it up, I put it on ny stove,
| heat it up, | take it into the shower and I pour it on ny
head. | did that once -- | did that in the evening, | did that
the next norning. | got up the next norning after ny second

bath w thout using county water and | just stood there, ny body
tingling. Feeling unbelievable. | could not believe 80
percent of the problem was gone.

My skin, at this point it was so fried on ny |egs
that | had a little case of eczema, but it was sort of |ike
this was what was left and it healed so fast. Wthin a week
all of the itching was gone. Since then -- it's been five
nont hs and | have been bathing in a bucket ever since. A few

tinmes | have gone back into the water and every tine the
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itching returns. If you want to know how it feels, spray hair
spray on your face, let it dry and try to smle.
CHAIRVAN RICE: M. Starr?
MR. STARR. This is not the first time we heard this
one, can we put it on the agenda for a future neeting?
CHAIRMAN RICE: Certainly. Any questions of
Diesel? Diesel, you want to give us your |ast nane?
DIESEL: My full legal nane is Diesel. That's it.
| don't have a | ast nane.
CHAI RMAN RI CE: Thank you. Any other questions,
board nenbers? Diesel, was this reported to the departnent?
DIESEL: | spoke with David Craddi ck, he asked ne to
obtain a doctor's note. He did not say | had to have
scientific proof, he just said obtain a doctor's report or
letter, which | gave him And then when | called, he said,
Well, now you have to file a conplaint wwth the county. Then
he | ooked at ny note and he said, Your note is not absolute
proof, there's nothing | can do.
| then called nediation services, because | was
really unconfortable and | was intimdated. At that point |
wanted to speak with the board through nedi ati on and t hey

called him and I don't know if you are aware of this, but --
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CHAIRVAN RICE: They called --

DI ESEL: Mediation services. | called themand |
requested nedi ation and they said they contacted David Craddi ck
and he turned down the request.

CHAI RMAN RI CE: Ckay. Any other questions?
Comment s?

MR HELM | have one. D d you ever get the water

tested for any contam nants or anythi ng?

DI ESEL: You can get basic testing, but it's really
expensi ve, especially to test for this thing that's in the
water that's matching ny synptons. It's really expensive to
have tested. So | don't have the noney. |If | had the noney, |
woul d put the systemand get it out of ny water. Because it's
wor ki ng, when | bathe in the reverse osnobsis water, it works.
If | could get the sane systemin ny shower, | would in a
second.

CHAI RVAN RICE: Ms. Parsons?

M5. PARSONS: Do you know what your TMK is of f hand?

Do you own the property where you live?

DIESEL: MWy TMK? M boyfriend does. W're on Lower
Kula Road. W're at Rice Park. Right across the road from
Ri ce Park.

M5. PARSONS: Can you get the address and check
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what's around there? Maybe sonething is comng in.

DIESEL: The interesting thing is, the first week
that this happened before | -- when | still thought I had fleas
or sonething, a friend at work said, You need to talk to ny
friend Bonnie, who just the sane week had a very sim/lar
problem W didn't talk for nonths, but her problem appeared
at the sanme tinme and her synptons matched and she has not been
able to get themto go away. And she can't just use any skin
care products.

One of the things -- | have a five-nonth |og of ny
activities. One of the things | noticed is that | used a skin
cl eanser one day and | had a reaction and | would use it with
the county water. But | had been using that product and | had
not had a reaction. Al of a sudden ny face was back to being
really tender. | did not go in with the synptons on ny face
whi ch were real ly unusual .

So I'mgoing to test this product, nmaybe it's the
skin care product, even though it didn't have anything to do
with ny body because | only used it on nmy face. So | tested it
again with ny reverse osnosis water, | scrubbed and | really
tried to make this stuff -- see if it was giving ne a problem

and it wasn't.
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So | have had -- | use the good water, | use a good
product and | have no problem | use the same product in ny
wat er and | have a probl em

CHAIRVAN RICE: Ckay. |I|'Il put this on the agenda
for the next neeting. M. Craddick, we need information ready
fromstaff for that neeting.

MR CRADDI CK: Ckay.

CHAI RMAN RI CE: Thank you, Diesel.

Tony?

MR DURSO Good norning. Thank you, nenbers of
the Board of Water Supply. Thank you for expanding the
opportunity to give public testinmony. This is an issue that

cane up well after the tinme that | would have needed to get
this on the agenda for today. I, too, will try to keep it
short.

| do have sonme witten testinony which I wll

distribute, but basically |I think you fol ks probably all know
why |I'm here. W have had huge nunber of energencies on our

U upal akua system that have basically nade it so that we can't
use areas of our pasture. W have three water neters currently
not in operation because they are too unreliable, and it | ooks
like we're actually going to have to expand that nunber. So

it's the sane old story.
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Qur water systemis inadequate. W're hoping to
nmove along. It's ny understanding that after the notion that
Jonat han made and O ark seconded | ast May and was approved by
this board, that it went to planning to inprove the systemfor
that step line and it seens |like it stuck there. And | really
would like this to get noving on that.

And one thing | did want to stress is that it's been
goi ng back and forth at the county level with the county
counci |l tal king about protecting ag and preserving open space.
There's a | ot of concerns expressed that if you inprove the
water, it will pave the way for devel opnent.

Fol ks, the bottomline is, if you don't inprove the
wat er synptomto U upal akua, it will pave the way for us to go
out of business, and that's actually a sure road to devel opnent

than it is if you allow us the opportunity to actually ranch
and to lease land to farnmers. So please, with what powers the
board has, if you could see your way to expedite the planning
phase for that and the appropriation for the noney for that,

t hat woul d be nuch appreci at ed.

CHAI RMAN RI CE: Pl ease state your nane for the

record.

MR DURSO |I'msorry. For the record, Tony
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Durso, from U upal akua Ranch. M apol ogi es.

CHAl RMAN RICE: Tony, am| correct that you have
been out of water or you were experiencing a |lot of breaks?

MR DURSO W' re experiencing a |lot of breaks.

The worse thing that happened is two weeks ago the |ine that
serves our -- one of our primary distribution reservoirs
stopped flowing. And that reservoir went down about 8 feet,
whi ch neant that it was no | onger basically usable for
servicing our pastures. W had herd in that area at that tine,
had to nove the animals out, l[ost |abor tine, |ost production,
stress on the animals, you nane it.

That reservoir has been unable to catch up because
the flow has been so intermttent since then, and so that
pasture remains pretty much out of comm ssion. So it's not
t hat we have gone to zero, but we have gone down bel ow what we
normally are, which is already reduced percentage of the
supposed fl ow.

CHAIRVAN RICE: M. Starr?

MR, STARR. M. Chair, | think the board has been in
agreenent that we want to expedite this. Can we put this on an
agenda as soon as possible and get a full report and try to
nove it al ong?

CHAI RVAN RI CE:  Sure.
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MR. NOBRI GA: No objection. Second.

CHAIl RMAN RI CE: Kent ?

MR. H RANAGA: M. Chair, ny recollection regarding
this issue is if the ranch had offered to assist the departnent
in construction of aline, if it was not to a certain size line
they were not willing to cooperate, and we were havi ng concerns
about putting in the larger |line because it would provide
capacity for that area beyond what we thought was necessary for
ranchi ng purposes. | don't know what happened after that
poi nt .

MR DURSO | can answer that, if you don't m nd.
What was agreed to at the May neeting was the step |ine which,
as | recall, the board said would bring it up to adequate
supply for current use and that that was acceptable to the
ranch, granted the ranch woul d have preferred the 8 inch or 10
or 12; but it was agreed to at that tine to do the step |ine,
whi ch was, in nmy recollection, not universally but sort of
unani nously accepted by the main parties concerned.

CHAI RMAN RI CE: Ckay.

MR, HI RANAGA: Does the departnment wish to comment ?

MR, CRADDI CK: W can nake a report to the board.

CHAIRVAN RICE: We'Ill put that on the next agenda
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al so.

MR. CRADDICK: | can say this, |last week we had two

breaks and there was nmmj or portions of Kanaio w thout water.

MR. DURSO Thank you very nmuch. Again, ny

apol ogies for doing this at the last mnute.

CHAIRMAN RICE: |'ve been hearing stories about
peopl e being wthout water --

MR, CRADDI CK: That's right. That's correct.

CHAIRVAN RICE: Well, that would seemto indicate
that we need to nove quickly than slowy on this. |Is that his
witten testinony?

Any ot her public testinony? Anything on the agenda
or otherwi se? Were is Anthony?

MR, AMARAL: My nane is Anthony Amaral. | have a
pi ece of property up at Wi koa (phonetic) Road and that | have
livestock there, and ny grandchildren is in the 4-H.

The waterline going up there is a private system and
the very last -- on the top of the hill, and | try to join the
associ ation and they said that David Craddi ck, couple of years
back, wote thema letter that nobody el se can join that
associ ati on.

Now | have the opportunity to have a neter, | would

li ke to see sonething done, like issuing ne a neter, then |
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have sonmething to offer the association, and | can put up a
bi gger tank above ny property. Right now they have -- the
associ ation have a tank that the nmeter water go into that tank,
it's about maybe 18- to 20,000 gallons. Gve or take.

On top of the hill they have anot her 30, 000
gallons. And ny other two nei ghbors above ne, because that
tank is | ower, they have to punp water above their property,
which is another 30,000 gallons. And I'mwlling to put up
anot her tank above ny property, 40, or whatever it takes, and

just have this thing resol ved.

| talked earlier to Dave and M ke, | thought | was
on the list. Sunday norning | cane honme from church, | opened
ny mail, wthout even know ng, they just took ne off the |ist.
| don't know what to do. | just cane here to get help or

advice. At least guide ne in the right way.

There's three individual people in that area,
devel oper bel ow us who has three neters. He got to go put in
his own system and there's only Iike 11 houses over there or
12 or whatever, and | got to put in ny own system and the
association got to put in their own system The road is only
i ke maybe 8 feet wide going up through there. It's

ridi cul ous.
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So like | say, | don't know if sonebody could go up
there, take a | ook and have sonme commobn sense, just have sone
common sense, that's only what you need, | ook at the thing and
maybe we could all conme to an agreenent.

| went through with the board about a year and a

hal f ago, this whole trip that I"'mgoing wwth now. | went to
the trip, | went through one private -- not private, but
anot her Board of Directors, | did not hear anything for a year

and a half, no letters, no nothing. No nothing. Nothing.
Not hing. And the last -- this past Sunday, that was the |ast |
heard, again after a year and a half, one letter saying that
|'"'mtaken off the list for nmy neter.
| don't know if Dave can give the reason why. [|'m
pretty sure he have a reason why, or maybe | can understand
better. But like |I say, we need sonebody that have common
sense. That's all what we need. Don't have to be educat ed,
just comon sense. So that's all | have to say unless Dave
want to say somnet hi ng.
CHAI RMAN RI CE: Ant hony, one second. Any questions
for M. Amaral? M. Starr?
MR. STARR Have you worked out sonmething with the
associ ation or naybe the other people, that everyone up there

woul d be happy -- you could cone back to the board -- that
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everyone coul d kind of together cone back to the board with a

suggestion?

MR, AMARAL: | can answer that. Wen | first noved
up there, | tried to draw the association in the worst way,
because I'mnot a rich person. | talked to Dave in a private

nmeeting about what to do. He wanted nme to run an 8-inch |line

fromthe bottomof the road to the top. | told himhe was
crazy. |I'mnot a developer. Only ne going get water out that
line, I no need. One-half inch |ine enough for ne.

Then | talked to the association, which their hands
was tied. The reason why their hands was tied and that | found
out after, was because Dave Craddi ck, about two or three years
ago, | guess when the water shortage and all that trips, all

that politics, say nobody el se can hook up to that system
cannot understand why nobody el se can hook up to the system
He telling me that it's not done right or anything. He wote
thema letter saying that nobody el se could join the system
Getting back at that.

Now, only what |I'masking is, | don't have anything
to offer the association. You know what |'m saying? Were |I'm
com ng fromand where they are comng from Now, if the water

departnment can put a neter -- and the tank is only like 20 feet
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across fromny property. | feeling going over there and
drilling one hole and taking water. | tried so hard to do it
l egal. You know what | nmean? And it ain't working.

So like | said, the tank is right across ny
property, and |"'mwlling to put up another tank above there.
And just that -- | guess that Dave, because he sent that letter
t hat nobody el se can join, lack of water, that's the reason why
the association hands is tied; they cannot |et anybody el se
draw in the association. |'mnot speaking for the association,
| cannot really say that they would even et ne draw in the
associ ation even after | get a neter. | cannot speak for
t hat .

But what | need, | need sonething where | can offer
them and have better fire protection. Because | have that stem
pi pes up there, up on that road, | know for a fact that if you
open that pipes, if you have a little burst of water, then it's

done. How | know that, and not because |'mstealing water, is
because ny cousin and ny brother works at the fire station at
Kula and they tell ne that.

So like we have right up that area right now, I
t hi nk we woul d have maybe 90, 000 gal |l ons, give or take a
hundred, of water storage in that area. And I'mwlling to put

up anot her tank, which | would have to because | woul d not have
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any pressure, 40,000 gallon tank or what, you know. So the
problemis that, like | said, because the letter that couple of
years back at that tinme, | guess the letter was -- he had to do
what he had to do, Dave. So that's only what | have to say.

CHAI RMAN RI CE: Thank you, M. Amaral. |[|'m not

aware of a letter being sent to people telling themthey are
off the list. I'mlooking at a letter that M ke has here.
We're sending letters to people who are -- their nanes are
bei ng taken off the list?

MR, CRADDI CK: Yeah. Ones that can get a neter,
no.

MR. H RANAGA: | could not hear the answer.

MR, CRADDI CK: People that can get a neter now are
off the list, and we didn't want themto say that nobody told
them so we sent a letter out to them

CHAIRVMVAN RICE: M. Amaral, | think you need to talk
with M. Craddick after the neeting. And if we don't get it
resolved, we'll put it on the agenda al so.

MR. AMARAL: Thank you.

CHAIRMAN RICE: Sir, you wanted to nake sone

testi nony?

MR. SPENCER: Mark Spencer of Spencer Hones. |
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bel i eve one of the agenda itens is the evaluation of the
departnent and the director. | cone here cautiously as a
devel oper and a contractor, we deal with the water departnent
on a daily basis, and I"'mthinking, | hope | don't becone the
sacrificial |anb.

Qur concern is basically with the engineering
departnent of the water departnent. The other segnents of the
departnment seemto work fine. |In 27 years we never had a
problembuilding or with a neter installation. But the
engi neering division is tough. W deal wth every departnent
at the county regarding building and the engi neering division
is the worst one.

| bulleted three points, one is, can the ordinance
require for a 45-day review policy? And what it states is
construction plans should be reviewed within 45 days. |
believe not only was that their ordinance, that's what they
wanted -- that was good for the county. Well, this never
happens with the water departnent.

Qur | ast phase, it was about a week shy of seven
nont hs before we got a response. And that was after phone
calls, faxes, letters to David Craddick, to Larry Wnters, who

had this project on his desk. | personally nmet with Larry in

his office one day and used the term "I'mcom ng with kneepads

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min021008.html (21 of 122) [8/14/2008 11:57:17 AM]



Department of Water Supply: 10/08/02, Regular Meeting

and beggi ng you, when will you |ooking at this?"

This was three nonths after it was submtted and his
comment was, "I don't know | really can't tell you."

| said, "Can you at |east give ne a ballpark tinme?"

And he said, "No, because if |I tell you that, then
you'll hold me to that later." | wal ked out of that office
conpl etely confused on where to turn.

My father, Jessie, who is the president and owner,
was really pushing for us to hit himup on this 45-day
approval. The comments we get back from our engineers, who,
again, are in a tough situation because they had to deal wth
t he water departnent on nunerous projects, they say, Wll, it's
not exactly that easy, because even though they may sign off
and say it's approved, it's really not approved.

Because you still have to get inspections, then you

start putting the project in and they cone in and nake

revi sions and you have to change it. So it's actually -- that
interpretation of it is not correct to ne. That's not an
approval .

The second one was enforcing standards that are not

yet adopted. There's another subdivision that ny brother Doug

owns. That's not us. W're the contractor on the job.
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There's a situation where Craddick's office, with Larry
Wnters, started requiring sone new codes. A new type of
office -- having in the county right away, having concrete
around them Wen | -- this was not a code issue, but stil
this is what you need to do.

The project devel oper, ny brother Doug and Martin
Luna sent a letter to the board, and I don't know if this is
procedure, but apparently that went through Craddick's office,
Craddi ck contacted ny brother and offered a conpromse. And in
t hat conprom se he stated, "The reason why you don't want to go
t hrough appeals is because it's costly, it will cost you tine,
it will be better on your behalf if you accept this." Again,
|'"'mcomng here alittle bit nervous that |'m bringing these
t hi ngs up.

The last issue is nore of an overall issue. And |I'm
t he one who, for our conpany, deals with the water departnent a
lot. And | guess | want to speak candidly to you guys.

There's a problemin that engineering division; you feel it

when you go in there.

| know t hey have been | ooking for engineers, | know
they have a young engi neer that was hired, that quit shortly
thereafter. 1'msure he decided this is not a good place to

work. The engineer that | had the nost success with, that |
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could get return phone calls from she left that departnent,
Di ane Ariyoshi.

We understand it's the water departnent's obligation
to enforce the rules. Al we're asking is that we have that
sane right to be able to follow those rules and to rely upon
themin what we do. And that doesn't seemto be the case right
now. And I'll |eave the conclusion to you guys, whether it's
I nept ness, whether it's comng fromthe top down, or whether
it's the fact that David doesn't know what's going on in there,
but sonething is happening there that is not right.

Again, | would ask that you poll even peopl e that
have | eft that departnent that are no | onger working there,
pol| other devel opers on the side. Everyone is afraid to bring
this to you guys because we still have to go in there for
anot her subdivision. W're out there trying to create
af f ordabl e housing, our prices had to go up lately for sone
ot her reason, but we're working on another project that we hope
to be extrenely affordable.

And we talked to the mayor's office and he asked,

"What keeps you fromdoing it?" This is one of the issues.
When you | ook at the anmount of noney that's put up, that we

have to hold on to, it goes into hundreds of thousands of
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dollars when it gets held up by this. | thank you guys.

CHAI RMAN RICE: Questions? M. Starr?

MR, STARR. | would thank you for comng to us. W
appreciate it. | would like to ask you to conpare the service
that you get fromthe Maui Departnent of Water Supply with the
simlar service that you would get in other places. Sinply

doi ng business in a nunber of different nunicipalities.

MR, SPENCER: W only operate here. | do know t hat
the quote I told many people is -- you know LUCA, the
Departnment of Public Wrks -- you know, there's always issues
you have with certain people, and as a devel oper we're not
asking to rubber stanp everything, but at |east there's a
feeling it's cooperative, there's not a certain power feeling
t hat cones down. Wastewater is real good to work with.
Planning, it's tough at tines, but there still is not this.

Again, | want to reenphasize sonething. | don't
believe this is throughout the entire departnent. |'ve had
dealings with George Tengan -- in fact, when | comented to him
once outside of work that our plans have been there for so
|l ong, that's when we -- actually, | got a call back within a
couple of weeks. And | don't think they actually realize how
| ong sone of their guys have been sitting on these projects.

CHAI RVAN RI CE: Questions for Jessie?
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MR, SPENCER: |'m MarKk.

CHAIRVAN RICE: Mark. | was reading the letter.
Sorry, Mark. Thank you, Mark.

MR, SPENCER: Thank you.

CHAI RMAN RICE: You want to say anyt hing,
M. Craddick?

MR, CRADDI CK: No, he is sonmewhat right.

CHAI RVMAN RICE: Any other public testinony? Seeing
and hearing none, we're going to close the section of the
nmeeting for public testinony and nove on to Director's Report
02-42. Kaunakakai .

MR. CRADDICK: This is a project that's ongoing
ri ght now at public works and we have gotten a very good price
to upgrade the line to sonething that would be better for the
area. Upgrading it to a 12 inch for $22,000. So we're asking
for funding to do that.

MR HELM M. Chair, | nove to accept Director's
Report 02-42 for funding for the increase in the water nmain for
Kaunakakai .

MR. NOBRI GA:  Second.

CHAIl RVMAN RI CE: Mved and seconded to approve

director's request for funding. Any discussion? Conmments?
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Questions? Call the question, all in favor say "aye."

(A chorus of ayes.)

Opposed say "nhay."

(None.)

Motion is carried.

We're going to nove into A d Business.
Communi cations 02-26. M. Wagner, front and center. | read
the mnutes fromthe last neeting, | thought we were going to

get a report on sone issues that were raised by M. Hi ranaga;

is that right? Go ahead, M. \WAgner.

Nl CK WVAGNER: | think there was supposed to be a
report, a witten decision by corporate counsel. As you
remenber, ny whole issues -- we have a private roadway |l ot, the

rul es and regul ations say that the neter would be put on the
county road, and that's all |'m asking for.

M. Craddick wants me to run a 6-inch line to ny
property and it's contrary to the rules and regul ati ons, but he
feels that it is a public road. Therefore, the board asked
corporate counsel for their definition.

CHAIRVAN RICE: The notion at the neeting on the
22nd of August -- nenbers of the board, notion was to defer
until the next neeting, providing all the necessary

i nformati on, such as any prior agreenents, any docunentation
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t hat had been done for this subdivision be provided to the
board prior to the neeting so that we may understand and be
able to take sone definite action. Seconded. And it was
approved.

And you, Kent, weren't you raising questions about
t he subdi vision? No? You don't renenber?

MR, CRADDICK: | think just how did it get approved.

CHAI RMAN RICE: There were nultiple users on one
meter; is that right?

MR. H RANAGA: Yeah, | guess how t he subdivision was
created and how various lots were being allowed to be serviced
by sharing of the neters. That's ny recollection.

CHAIRVAN RICE: M. Starr?

MR STARR M. Chairman, | recall, | believe this
was an issue where there was a roadway |lot that was -- we were
concerned with the definition of whether it's a private or
publ i c road.

CHAI RVAN RI CE: Ri ght.

MR. STARR My own feeling on this is we should find
a way to allow the applicant to proceed. | think to run a
t housand feet of line to basically allow conpliance with

sonething that's nore a technicality than anything el se, |
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think that's why the board is here, to enable people to utilize
the system | would request fromthe chair what woul d be the
proper action to allow M. Wagner to nove forward with his
request? What would the notion be? Wat should we do?

CHAIRVMAN RICE: M. Craddi ck?

MR, CRADDI CK: Let nme offer a suggestion. Wat |
would say is if he agrees that if he further condom nium zed or
subdivides later on and this line gets put in, that's just --

service, individual service for his enpty lot. And if you
don't mnd, you are now going to be based with all the others
in simlar situations, of which there are quite a few.

Maki ng the problemfor the staff of not being able
to associate the neter wwth the [ ot when they go out and read
them If you feel that's all right to nmake that problemfor
the staff, then go ahead.

MR. STARR M. Chair, | don't think conveni ence for
staff should be a conpelling issue when we tal k about forcing
nunmer ous nenbers of the public to spend hundreds of thousands
of doll ars.

CHAI RVMAN RICE: Let nme nake sure everybody
understands the issue. M. Wagner, help nme if I'mwong. The
issue is that you want the neter to be located on the -- at the

adj acent -- at the point where the property line is closest to
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the public walk. You are willing to put in a line fromyour
property down to that neter; is that correct?

What | think -- the initial suggestion by

M. Craddick was that if we were to allow that subject to that
property not being subdivided, that neter may not be used for
you to subdivide that property. That may be one suggesti on.
The i ssue cane up because M. Craddick wanted you to put the
line into your property and place the water neter on your
property; right? |Is that correct?

MR. WAGNER: He wanted ne to put the line on ny
property, yes.

CHAIRVMAN RICE: But in this case, you are still
going to have to bring a line down to the neter; right? You
are just not going to put in the size of line that M. Craddick
woul d have required of you?

MR WAGNER If I'"'mrequired -- in order to put ny
second farmdwelling to have that neter, I'mwlling to do
that. You know what |'m saying? W kind of opened up a can of

wornms here the last tine, | don't knowif | want to go there.

CHAIRMAN RICE: Yes, Kent. You are reading the

m nutes; aren't you? | wi sh the board nenbers would read the

m nutes fromthe | ast neeting --
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MR, H RANAGA: | think the issue was definition of a
private road versus a public road. | think the departnent took
the position that because many people use the road, it's
considered public. And | did not particularly agree with that
posi ti on.

| think there needs to be proof that that's a public
road, not assune it's a public road just because there's
uncontrolled use of it. | think that was the basis of the
initial issue of it. If it is a private road, then he can put
his nmeter on the closest public road. Don't assune that
because many people use the road, that it's public.

But then we entered into another issue, being
sharing of neters in that subdivision. | think there were two
i ssues we were |ooking at, if ny recollection is correct. So
we were hoping to get a definition of what is a private road
and what is a public road.

CHAIRMAN RICE: M. Starr?

MR STARR | think it's really a third issue; |
know this is getting nore conplex. But if this is the
recurring thene, that in the past we had all owed people to
| ocate a neter on their property in a place nost convenient to

them which is generally where the system was adequate, and

there was a change in policy by the departnent, |I'mnot exactly
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sure when that was, but that change in policy was that the
nmeter had to be located at the place --

MR. CRADDICK: On their property.

MR, STARR. Yeah. It had to be on their property
and -- it had to be on that property. It couldn't be on
anot her property they had access to. |Is that the statenent?

MR. CRADDI CK: That's right.

MR STARR | think that's what is comng into play
here. |, for one, feel people should be able to |ocate the
nmeter where it's the | east expensive and convenient to them as
|l ong as they have a legal right to place it there. It may not
be as convenient to the departnent, but it can save the
applicants a | ot of hunbug.

"' mnot sure how that ties into what we're doing
right now It seens to be getting a step nore conplicated if
what | just heard is what | think it is.

CHAIRMAN RICE: M. Kushi, as I'mreading the
mnutes fromthe last neeting, | need you to reaffirmthis,
that under our current rules, a neter could be | ocated
of f-site.

MR KUSHI : M. Chairman, your current rules, and |

believe it's Rule 3-5G as in George, entitled "Location of
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Service Lateral or Main." M reading of that rule, and the
board has struggled with this for quite a while, is that -- the
general scenario is that the neters to be located on -- a

public nmeter is to be |ocated on property fronting the subject
parcel .

And in the past, | believe the board has granted
nmeters to the point of adequacy, and then the private owner
that lives a mle down -- and distributes his |ine down.

However, | believe the board's policy has been now,
that the board and the departnent is to have the neter | ocated
fronting the property -- you cannot put a neter on a private
line. You understand? So the line that comes down fronting
the property should be our line, the departnent's |ine.

However, the rule does provide that -- it just says
the neter shall be installed along the property boundary or
where reasonably feasible. | believe we struggled with that
i nterpretation.

CHAI RMAN RICE: Yes, G nny. Thank you, M. Kushi.

MR KUSHI: In addition, | owe you an opihnion on the

private road. There was a recent Hawaii Suprene Court case
revisiting the issue of a private road. It's entitled W nbow
ver sus Dowran (phonetic), which arises fromthe Cty and County

of Honolulu. It was just issued in June of this year. So |I'm
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| ooking at that, but ny initial reading is that it doesn't
change the law, in essence, of a private or public road.
That being the case, | owe you a witten opinion.

But | would say right now, in this case, this is a private road

opened to the public. The council -- the county has never
accepted ownership of this road. |In fact, the whole
subdi vision didn't go through the subdivision process. It was

a result of a court partition case back in the '70s or early
' 80s.

CHAI RMAN RI CE:  Ckay.

MR KUSHI: That conplicates the situation further.

CHAI RMAN RI CE: That being said, the issue would
revert to your interpretation of a |ocation of a neter where it
was convenient -- or what was the | anguage you used there?

MR. KUSHI : The nmeter shall be installed along the
property boundary or where reasonably feasible unless the
departnment, because of operating necessity, installs the neter
el sewhere. So | believe it's the board's jurisdiction to
install the neter -- to allowinstallation of a neter anypl ace

el se but the property boundary. The general rule is along the
property boundary.

CHAI RVAN RICE: G nny?
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M5. PARSONS: He was answering the question.
Generally along the property boundary, in such cases as where
we m ght have to put it otherwise. Are we in agreenent that's
where we would |ike to have them on the property boundary?

MR, H RANAGA: | can't hear you.

M5. PARSONS: Are we in agreenent that that's where
we would |ike to have thenf?

MR, STARR M belief is that's what is preferable,
but | hate to make soneone expend an unusual anount of noney
for our convenience. Wat | would like to request -- |I'm
confused now what M. Wagner wants at this point. Could he
clarify as of right now what he is asking us to do? Because it
sounded to ne |ike that changed. Could he get the mc?

MR, WAGNER | want the Departnent of Water to sign
off on ny building permt application for ny second farm
dwel ling. How we do that -- and with the | east expense to ne
as far as running a 6-inch line on ny property, and know ng
that there is in the rules and regulations this point where |

can have it on the public roadway. That's it in a nutshell.

Fromthere, it's digressed quite a bit. | can go into that.
CHAIRMAN RICE: | don't think what M. Kushi read
says that the neter can be on the public roadway. | think it's

an opportunity for the board to authorize that. But it's not
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that cl ear.

MR WAGNER Right. It would be on the private
roadway | ot next to Kauhikoa Road. So it's not on the public
roadway. |It's on the private roadway |ot, at Kauhi koa.

CHAI RVMAN RICE: Do you understand?

MR, STARR. To clarify ny understanding, the
applicant is requesting that a neter be installed on the
private roadway | ot adjacent to Kauhi koa Road?

MR. WAGNER No, |I'mnot requesting that. The
departnment is requesting that I have ny own neter now. That's
the request, for ny own neter. They are saying | need to
install that.

MR. STARR. R ght now you share a neter; is that
correct?

MR WAGNER Here we go, yes. That was brought up
at the last neeting, renenber? And then -- so this neeting
don't want to say much.

MR, H RANAGA: Peter?

CHAl RVAN RI CE: Yes, Kent.

MR, H RANAGA: |f you were granted a separate water
nmeter, you would no | onger be connected to the neter that you

are sharing water with, and would that allow himto get his
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second dwelling, David, if he has his own neter and giving up
sharing of the other neter?
MR, CRADDI CK: Assum ng he was within the fixed
nmeter, yes.
MR, H RANAGA: So the neter, the proposed neter
| ocati on woul d be on a public road?
MR CRADDI CK: That's, | think, what he is wanting,
in the alternative to us just signing on the building permt.
MR. H RANAGA: |Is that Kauhi koa Road?
MR. WAGNER: No, it would be off Kauhikoa. On the
private roadway.
MR. H RANAGA: It doesn't have a nane?

MR WAGNER It's called -- Kane Road is the private

roadway lot. It borders Kauhi koa Road.
MR, H RANAGA: | have a concern. |If we're going to
allow off-site neters, | would prefer to have it on the public

road. Because are you going to be naking the neter readers go
down private roadways | ooking for neters? | don't know how
much further you would have to extend your private |line.

There has to be sone |ogic and consi stency for
operation of this -- if the road is deened private, and then
put the nmeter on the closest public road, not what's nost

convenient to the user.
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CHAIRMAN RICE: M. Kushi?

MR, KUSHI: The board can hear ne and naybe to
clarify the issue fromnow and in the future. There is an
i ssue about public versus private roadways. However, | believe

fromthe board's standpoint, it's the placenent of the neter
whi ch connects the main |ine.

If it's a public main line, which is the
departnent's responsibility, we can have main lines in private
roads as |ong as we have the proper easenents. What we don't
want and can't do is put neters on private lines. So whether
it's a public or private road, that is not the issue. It's the
owner shi p and access to the main |line.

CHAIRVAN RICE: If we put the neter on the public
road, he then has to -- if we approve it, he has to then extend
that to his property?

MR, KUSHI: |t goes against the board's -- the
departnment's general rule. |If you need to review that. You
made exceptions in the past.

CHAI RMAN RICE: That's what | hate.

M5. PARSONS: |f he obtains an easenent for where he
would |i ke to have the neter situated, would that suffice? The

argunent of not wanting to go around checking neters doesn't --
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CHAIRVAN RICE: But then | think what happens is, he
gets the easenent and we require himto put in aline fromthe
public road to his property and according to our standards,
whi ch m ght be expensive. And | think what M. WAgner wants to
do is put the neter on the public road and put a | ess than
departnent standard line to his property. That's where we -- |
think why we're at this point. M. Starr?

MR, STARR | don't think we're at that point yet.

| think that there's several questions here. The first
guestion here is, what | understand M. Wagner is requesting
today is the ability to build another dwelling unit w thout
getting a new neter at all. And that's sonething for which I'm
not particularly in favor.

The question is, what do we do to deal with that

I ssue? Does that require action on our part? And then if we
deny that, then the issue will come up about if he's able to
get a neter, where it would be located. To ny under st andi ng,
he is -- right now he is not asking for a new neter; he is
asking for the ability to construct another dwelling w thout
havi ng any neter at all.

CHAIRMAN RICE: |Is that true, M. Wagner? Let's cut
t hrough all the bullshit here.

MR WAGNER | want a permt for nmy second farm
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dwelling. M. Craddick says okay, you have to install a neter
and we want it on your property. And that's what started

this. The rules and regulations say it doesn't go on a private
roadway lot. So | cane in here requesting that the water neter
be put next to Kauhi koa Road.

And I'"massumng all the tinme that | did need this
meter, | didn't question that. | didn't question the fact that
he wanted nme to now put in ny own neter. | was just
guestioning where to put that. After finding this new rules

and regulations -- that's what brought us here. And that was
my first request and maybe | should just stick with that one.

CHAIRVAN RICE: M. Craddick -- or Kent.

MR, H RANAGA: | was going to nmake a noti on.

CHAIRVMAN RICE: Let M. Craddick speak first then.

MR. CRADDI CK: What Ed Kushi said, this was a court

ordered partition. The subdivision has never net the
subdi vi sion requi renents. They never nmet them That includes
fire flow as well as service.

Now, we can't offer the 50 percent rei nbursenent
because now in his situation he is not doing a subdivision.

And we have also allowed neters off of Kokono Road for the

properties that are adjacent to Kokono Road. W allowed them
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to get a neter. There may even be one or two in the back that
have a neter on Kokonb Road that have run through. So there's
a lot of things we have done w ong.

In this particular situation, are we going to
continue to do wong and create nore Pal ner and Crouse
situations out there, or are we going to finally put our foot
down and correct the situation? And I'lIl grant you that the
expense is rather high for him

So the issue should be, how do you reduce the
expense for himbut do it right, not put the neter out
sonmewhere in Tinbuktu half a mle away where there's no fire
protection for the house or anything like that. | nean, that's

totally waiving your responsibility. And it nmakes a real
problem for the staff and it's not just to read the neter.

CHAI RVAN RI CE:  Kent ?

MR, H RANAGA: | would |like to nmake a notion to deny

this request for a waiver in order to obtain a building permt.

MR. NOBRI GA:  Second.

CHAIRMAN RICE: It's been noved and seconded to deny

the request for a waiver in order to obtain a building permt.
Di scussion? All in favor say "aye."

(A chorus of ayes.)

n mn

Opposed say "nay.
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(None.)

Motion carries. Ckay.

CHAIl RVAN RICE: M. WAgner?

MR. WAGNER: Deny the waiver of what?

CHAIRVMAN RICE: You are asking for a waiver so you
can get a building permt. You are asking us to waive the
requirenents.

MR. H RANAGA: Fi xture.

MR. WAGNER: No, | never wanted a waiver. Actually,
| want the departnent to follow the rules and regul ati ons,
stating that the neter not be put -- that a 6-inch |ine be put
in a private roadway | ot.

MR, H RANAGA: That's step 2. Your request was to
get a building permt wthout having to install it.

CHAI RMAN RI CE: That's what you sai d.

MR, H RANAGA: That's been denied. Now there's step

MR WAGNER  Step 1, waiver of having to have ny own
nmet er.

MR, HI RANAGA: Meter to get a building permt
w t hout having to get a neter. That's deni ed.

MR. WAGNER: That's cool. Step 2.
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M5. PARSONS: [It's placenent where you would Iike
the meter. \Where specifically, M. Wagner, would you |ike the
neter to be? You just tell me, on your |ot?

MR. WAGNER: At the intersection.

M5. PARSONS: \Which intersection?

MR. WAGNER  Kauhi koa and Kane Road.

CHAI RVAN RICE: But you are not objecting to that?

MR. CRADDI CK: Yes, he is.

MR WAGNER  Yes.

CHAIRVAN RICE: | thought you didn't want it in sone
Ti mbukt u.

MR. CRADDI CK: That's Tinbuktu. That's a half mle
away fromthe property.

M5. PARSONS: How are these other |ots being
servi ced?

MR, CRADDI CK: The ones adj acent to Kokonb Road are
served off of Kokonb Road. A lot of them are being serviced

off the two neters the subdivision has. They are already --

M5. PARSONS: | think to keep from having Pal ner and

Crouse issues comng up again, getting his own neter and
putting it in, if this makes sense for it to be here, we're
elimnating the Palmer and Crouse issues. So he has a neter,

he's working --
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MR, CRADDI CK: You are creating nore --

M5. PARSONS: \Why?

MR. CRADDI CK: Because what does he have to do to
get his easenent? Does he have to --

M5. PARSONS: He has to get an easenent, that's his
pr obl em

MR. CRADDI CK: That's what shoul d have happened in
t he Crouse and Pal ner issues.

M5. PARSONS: Let's not deal with that.

MR, CRADDI CK: | know you don't want to deal wth
that, that's the real problem One at a tine.

M5. PARSONS: |If Nick brings the easenent in w thout
gi ving water away, he knows he can't do that because that's
illegal. There's no reason why we can't provide for him
That's the way it should be, instead of making it nore
difficult.

MR. STARR Make a noti on.

M5. PARSONS: | make a notion that M. Wagner
provide us wth an easenent for placenent of the water neter,
with no strings attached, nothing illegal attached to it, it's

a clean easenent and that the Departnent of Water, supply

M. Wagner with a neter.
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MR STARR At the point adjacent to Kauhi koa.

M5. PARSONS: Ri ght.

MR. STARR. And | second that.

CHAI RMAN RI CE: Discussion? Yes, O ark.

MR. HASH MOTO.  What happened to all this -- |

guess, is there a waiver for fire protection? Wat about fire
pr ot ection?

MR, CRADDI CK: There won't be any fire protection
what soever.

M5. PARSONS: By the tinme the fire departnent gets
here, if he does not have sprinklers, he is dead neat anyway.
Let's be honest, where we are --

MR STARR | suggest we have a hold harm ess
i ndemmi fication, hold harm ess cl ause.

MR, CRADDI CK: Plus insurance. Wat's the plus?
Hol d harm ess plus?

M5. PARSONS: Hold harm ess clause. Provide him
with a hold harm ess clause that we used in the past, that
we're not responsible if your house burns down.

MR. CRADDI CK: The hold harm ess clause is to nake
it so he covers the adjacent houses when they burn down, and
corp counsel has previously told you that hold harmess is a

road map to the Board of Water Supply when you nake them sign
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that if there's no -- which is insurance, which is where we
were with Dante's.

MR. STARR | said indemification also. | would
like to offer that as an amendnent, that hold harm ess cl ause
pl us i ndemmi fication, and to the satisfaction of corp counsel,
be included in this.

CHAIRVAN RICE: Is there a second to that
amendnent ? \Who nade the notion?

M5. PARSONS: | made the notion.

CHAI RMAN RI CE: The original notion.

M5. PARSONS: Second.

CHAIRVMAN RICE: W need to repeat the notion.

M5. PARSONS: | made the notion that if M. \Wagner
will bring us an easenent that is clean, with no strings
attached, no selling of water, that where he wants this neter
pl aced, that the departnment will bring -- David's biggest
concern was the easenent situation in the Pal ner and Crouse --
that there is no water selling or anything else. And he tells
us that he has got the easenent and for us to bring the neter
in and place the neter in for his use.

In addition to that, M. Starr asked that we have a

hol d harm ess i ndemmi fication clause with i nsurance. You want
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to make that insurance a mllion dollars?

MR. STARR | would like to ask counsel if there's a
standard of what it is.

MR KUSH : I'msorry, | was talking to the
director; | did not follow your discussion.

M5. PARSONS: For an insurance policy, is there a
standard we have been using in the past? The anmount for
indemi fication, is it a mllion?

MR. CRADDICK: This will be the first tinme we do
sonething like this to require insurance.

CHAI RMAN RI CE:  You understand the notion, Kent?

MR, HI RANAGA: Are you specifically saying at the

corner of Kane and Kauhi koa?

M5. PARSONS: Yes.

MR, STARR W're waiting for the second.

CHAIRMAN RICE: G nny seconded it. M. Kushi?

MR KUSH : | would Iike to make a poi nt when you

di scuss the notion

CHAIRVAN RICE: W're in discussion.

MR. KUSHI : You need the second.

CHAI RMAN RI CE: G nny seconded.

MR. KUSHI: You vote on the anendnent.

CHAIRVAN RICE: W're in discussion.
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MR KUSHI : M. Chair, just for the board's
clarification and the departnent's clarification, what you are
doing is you're allowng a neter -- and |'massumng that this
property is in the Kula priority list situation. So |I believe

this is subdivided lots. He needs to apply for a neter. You
are not just granting a nmeter; he needs to apply for the neter
wi thin 60 days of |ast week.

Then as far as inprovenents are concerned, you are
deviating fromthe rule. Because of the circunstances, you are
allowing a neter to be placed off premses with a private |ine,
private line comng down to this property with the necessary
easenents through that -- | want to nmake sure that the
depart ment understands that.

MR. CRADDI CK: We under st and.

CHAl RVAN RI CE: Kent ?

MR. H RANAGA: Carification on the rule. Ws it on

the property |ine or reasonably feasible?

MR KUSHI : The rule just said all neters shall be
installed al ong the property boundary or wherever feasible. 1In
this case, you are naking an exception to the property
boundary. And fromwhere the neter is installed to his

property boundary, that's a private line. You have no
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responsibility to get in there.

MR, H RANAGA: | don't think it's contrary to the
rule, where we believe it's reasonably feasible. Also -- we're
i n di scussion?

CHAI RMAN RI CE:  Yeah.

MR. H RANAGA: How is the easenent within the
private roadway | ot or outside of the private roadway lot? He

IS going to obtain easenents fromlots 120, 119, and 118? O
108 and 109? |Is the line going to be outside of the private
r oadway ?

CHAIRMAN RICE: He is going to have to obtain
what ever easenents are necessary, as | understand the notion,
to get the water fromthe neter to his property.

MR. H RANAGA: | would assune it would be difficult
to get an easenent on a private roadway, because you have to
determ ne who the owners are first.

CHAIRVAN RICE: Well, that's the -- the onus is on
the applicant at this point. The way the notion reads at this
poi nt .

MR, H RANAGA: | guess, do we need to anend the
notion saying we're not granting hima neter, but we're
allowng himif he qualifies for a neter?

MR KUSHI : M. Chair, | would state the
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understanding is, if he conplies with the rules as just
anended, the departnent wll issue a neter. And the board has
stated its intentions to allow a neter to be placed not on the
boundary. |If he does not apply for a neter, then he goes on a
priority |ist.

CHAIRVAN RICE: That's an inportant clarification.

We're not giving M. WAagner a neter. The only thing we're

doing is allowng -- if he qualifies for a neter, we're

allowing it to be on that road subject to the easenents and the
hol d harm ess and the insurance provisions of the anmended
noti on. Does everyone understand that? M. Starr, you want to
make an anendnent ?

MR. STARR | just want to nention that this is the
way the departnent had been operating for many, many years
until recently. It was recently where the clause -- where we
had been demandi ng that the neter be on site.

CHAIRVAN RICE: In regards to that point, | think we
have a policy and procedures commttee, and | nmade that note,

so hopefully they nmade the sane note and they will add that to
their investigation before the report. | think, again, | want
to stress, it's inportant to acknow edge that we're not giving

M. \Wagner a neter.
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MR STARR He is to be treated as anyone else with
t he exception that --

CHAI RMAN RICE: The | ocati on.

MR, STARR -- the physical |ocation.

MR, KUSHI: And for the departnent's clarification,
this is on a case-by-case basis.

CHAIl RMAN RICE: That's correct.

MR, NOBRI GA: Discussion.

CHAI RMAN RI CE: Discussion, Kent still.

MR H RANAGA: Just a personal opinion. | think
when we have had these subdivisions created in the past, that
wer e substandard as far as infrastructure, | don't believe, in

my opi nion, that we should be forcing private individuals who
are owners of these subdivisions to bring the systemup to
st andar d.
| think we should identify these subdivisions and
schedul e them whether it's within the next five years or the
next ten years or the next two years. The departnent should be
working to bring these up to standard and not make the
i ndi vidual s. Because he wants a neter, you have to put in an
8-inch line. | don't think that's appropriate. \Wether it
takes us ten years, we should be scheduling these things for

upgr ade.
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CHAI RMAN RICE: The chair would like to nake a
cooment. | need a clarification there, because in the event
t hat the subdivision opted to put in a private water system and
we' re approved and they want public water, they want water from
us. They, at their expense, have to upgrade the system In
the event that it's a subdivision that has public water, |
woul d agree with it. You want to say sonething, M. Nobriga?

MR NOBRIGA: | amstill going to remain with ny
original vote on the topic. Wat | see here is a situation
where a | arge piece of property was expanded and 11, 12 nore
| ots was put into place by either the courts or whatever, or
the people already living there, which is fine, but we're not
hel ping our situation by trying to nove again for waivers.

The situation could cone up and face us again
anywhere on the island where we have a big piece of property,
sonebody putting in a T and open up all these lots. Are we
really sure we are doi ng what we want to do? That's all

CHAIRMAN RICE: | don't think that -- the sharing of
meters, which M. Wagner is sorry that he brought up, is not
allowed, | don't believe. And | don't think anyone all owed
it. It's sonmething they did. That may result in a different

action by this board. That's not the request that's before us,
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| don't think.

MR, KUSHI: Last comment, M. Chair, just to address
t he board nenbers of the previous concerns. And it is alarmng
if you didn't know the history. There mght be a few of these
t hings out there, these partition subdivisions.

But when this happened it was |ike 20, 30 years ago
that the court systemon partition cases just said that if the
court decree is the subdivision decree, they bypassed county
rul es and regul ations. About 15 -- or 10 or 15 years ago,
maybe | onger, they anended the HRS to say that even with the
partition case you still have to go to the county. So these
are kind of old prehistoric partition cases. So hopefully this
does not cone up before you again.

CHAl RVAN RI CE: Yes, d ark.

MR, HASH MOTG If we grant this application of
water nmeter, we're also saying that we're waiving fire
protection requirenents?

CHAIRVAN RICE: We're not granting a water neter.

All we're doing is we're voting to allow the nmeter once he
qualifies for a neter to be put in a certain location. That's
all we're voting on.

MR HASH MOTO.  Ckay.

CHAI RMAN RI CE: | want it to be clear.
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MR, HASH MOTGO On the director's report, there's a

denial of fire protection waiver.

CHAIRVAN RICE: We're not voting on that, that's not
t he noti on.

MR. CRADDI CK:  No, you are. Because if you are
saying you'll take a hold harmess, that's waiving the fire
requi renents. So you are doing that.

CHAl RMVAN RICE: W have a notion on the floor.

MR. H RANAGA: M feeling is, if the individual
wants to take the risk of having inadequate fire protection,
that's his personal decision. As long as the county is
protected fromany type of liability. They choose to |live out
in an ag area that's not being serviced by urban services,
that's his decision.

CHAIRVAN RICE: Are you finished with it?

MR, NOBRI GA:  Yes.

CHAIRMAN RICE: W're going to vote on the anendnment
first, which is the requirenents for the hold harm ess and the
i nsurance as recommended by M. Starr. Al in favor say "aye."

(A chorus of ayes.)

Opposed say "nay.

(None.)
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Motion is carri ed.

Now t he noti on.

Al'l in favor say "aye.

(A chorus of ayes.)

Opposed say

Ckay, we need a roll

M. Starr?

MR STARR:

CHAI RVAN RI CE:

MS. PARSONS:

CHAI RVAN RI CE:

mn

nay.

cal | .

Aye.

G nny?
Aye.

M ke?

MR, NOBRI GA:  No.

CHAI RVAN RI CE:

Adol f ?

MR. HELM Aye.

CHAI RVAN RI CE:

MR, HASHI MOTQO,

CHAI RVAN RI CE:

MR, H RANAGA:

CHAI RVAN RI CE:

That's it.

VR WAGNER:

second structure on the property;

required until

the third structure. |

d ark?
No.
Kent ?
Aye.

Chair votes aye.

As far as the fire protection,
fire protection isn't

have a letter

Mbtion carri es.

it's the

dat ed here

May 17th fromthe water supply saying that the water system --
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to provide adequate fire protection, |'mexenpt fromthat.
MR NOBRIGA: May we have a little recess?
CHAIRVAN RICE: We'll take a one-m nute recess.
(A recess was taken.)
CHAIRVAN RICE: We're back in order. W're on Ad
Busi ness B, decision, acceptance, rejection of Final
Suppl enent al Environnental |npact Statenent for the East Mu
Wat er Devel opnent Plan. W have testinony fromJeffrey
Parker. M. Parker?
MR, STARR. Coul d he get the m crophone?
MR. PARKER  Good norning. |Is this a three-mnute
testi nony?
CHAI RMAN RI CE: Yes, please.
MR. PARKER |'mrepresenting ny conpany Tropical
Orchid Farm Incorporated. Two years ago several of us went to
the neeting in Pukal ani where the BW5 hired M nk & Yuen to do
the SEIS. W felt that Mnk & Yuen woul d be incapabl e of doing
an objective EIS
We al so suggested hiring additional hydrologists so
there would be a diversity of views in the SEIS. The board
decl i ned our suggestion and now the results are in and we were

correct. This is a fatally flawed docunent that wll not be
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able to withstand judicial review. In ny 20 years of
i nvol venment with EI'S cases, this is the worst EIS | have ever
seen.

Could | ask for a show of hands fromthe board
menbers as to which of you have read all of the conment
letters?

CHAIRVMAN RICE: M. Parker, you are here to testify.

MR. PARKER | guess the record will show that no
one read the comment |etters. Because if you did read them
you woul d know this SEIS is dooned once it gets into court. W
don't have tine to get into all of the many fatal flaws but a

few of the real problens.

As part of the original lawsuit, there was a court
order issued, which all the parties agreed on, which spelled
out a testing protocol. It stipulated the test bore size. And
t hrough this court order, a nonitoring well was to be drilled
as part of the SEIS, which is not a production sized well and
whi ch does not have production sized punps. And BW5 did a
production well. | don't think a judge in court will feel very
good about that.

Also, it was agreed upon a test protocol, and that
WIlliam Mers, fromthe USGS, would design that protocol, and

everyone agreed on it. This is the letter fromWIIiam Myers
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t hat was put in about the SEIS.

Just to quote shortly fromit, It would appear from
the informati on presented on page 42 of the SEIS that the
protocol followed while drilling the nonitor well was not that

whi ch was recomrended. The video information is not renotely
the sane thing as a log of norning water level in the well as
it was being drilled. Which is one of his key points.

In conclusion, | believe that the information
presented in the SEIS falls considerably short, providing the
i nformati on needed to resolve the issue with regard to
groundwat er occurrence in the Hai ku area.

So these are things that the board agreed with, with
the plaintiffs on and which were not done. And so it's

possi bl e that the other issues nmay not even be reviewed. The
SEI'S nmay be thrown out on those two matters al one.

Anot her nmajor issue for ne is the pipeline size. W
now |l earn that the pipeline can carry up to 30 MaD;, yet the
project described in the SEI'S develops only 10 M&. This
anmounts to segnenting; in other words, splitting the project up
in order to avoid studying the entire project. The EIS rules
are very clear about this. A project nust be studied inits

entirety.
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We're concerned that you'll sinply add on nore and
nore wells to fill up the 30 Ma, and that has not been studi ed
inthis EIS. That's a fatal flaw that will get this thrown
right out of court.

| requested to be a consulting party in this EI'S
process and |'m sure you are aware that no one has consulted
with me or wwth any of the other parties who are critical of

this project.

Anot her real critical flawin this docunent is the
absence of specifics, such as tax key nunbers for where these
wells are going to be | ocated or where this pipeline is going
torun. And this is a clear violation of EIS rules. You have
to have all the information so that you can make an inforned
deci si on.

QG her alternatives. In ny cooment letter, | said in
Section 12-14, alternatives to the proposed action, possible

sources of water are Wai he'e, Spreckels -- and North Wi he'e
ditch. The one constraint given was that the Wil uku

Agri busi ness depends on that water for irrigation. Now we know
the entire water systemis for sale. That EIS is not
up-to-date on that matter.

It's clear that there are so many faulty issues with

this docunent that a court case would likely go on for years.
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And those of us that are critical of the project are prepared
to go on to the State Suprene Court, of course. And so |I'm
just wondering if perhaps a nore serious | ook could be taken at
some of these other alternatives that are avail abl e now.
| guess | just don't understand when M. Craddick
says this docunent is bulletproof, is he tal king about rubber
bullets? | would strongly recommend that you not accept this
SEISinits present condition. Thank you.
CHAI RMAN RI CE: Thank you. Any questions for
M. Parker? M. Parsons?
M5. PARSONS: Thank you, M. Parker, for your
i nformati on and for your subm ssion to the SEI'S, could you
state for the record your educational background and your
enpl oynent history, please?
MR PARKER Well, yes. | never finished college.
|"ve been in a very innovative field of agriculture for 25
years. |'mone of the top conpanies in the United States in
the niche that I'"'min, which is rare and endangered orchid
species. | guess you would say |I'm self-educated in that
regard.
CHAI RVMAN RI CE: Thank you. Any other questions for

M. Parker? M. Starr?
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MR STARR. M. Parker, | know you've been invol ved
wWith this since, | believe, the first EIS. Wat would you say
the likelihood is that this will indeed be chall enged?

MR PARKER Well, that is fully underway at this
time; fortunately a |lot of good people have cone forward to
support that challenge financially and otherw se.

MR, STARR. How do you rate the response to the
coments nmade by Attorney Hall, which | believe -- who |
bel i eve represents the fol ks who are currently challenging this
El S?

MR. PARKER: How would | rate his coments?

MR, STARR. No. The comments made -- well, yeah
give nme your conmments on his comments and on our responses to
t hem

MR, PARKER: | think the entire community and this
board is very fortunate to have M. Hall, because he actually
does that enornopus anount of |legwork to come up with those
I ssues. The replies to his comments or let's say the reply to
my own conments, even, there really -- they are very trite and
short replies that really say not hing.

And also | kind of offended that M. Craddick --

actually, | think it's Mnk & Yuen that wite the responses but

M. Craddick signs it. It goes down ny eight-page coment
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letter and it picks and chooses which of ny comments it wants
to respond to and others just conpletely skips.
MR. STARR. Was there another issue regarding

community invol venrent? Do you have any comments regardi ng

t hat ?
MR. PARKER: Could you be nore specific on that?
MR. STARR | know one of the comments that M. Hal
raised was that the community -- he felt should have been

allowed to participate in the discussions sonehow, that that
was part of -- and he feels that that didn't occur. Do you
have any comments on that?

MR. PARKER  Well, many of us requested to be

so-called "consulting parties,"” but we were never consulted
wth. So | can answer it that way.
| mght also nention that neeting in Haiku a couple
of nmonths ago, that was a very strange neeting because it was
a-- it's kind of hard to understand, but that was a neeting to
gat her comments on the preparation notice which actually was an
event that happened a year before. And | think it was you that
came to that neeting that day with the final EIS.

And to us this just seened outrageous, that we would

be going back to reconstruct this public comments from
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sonet hi ng that happened a year ago that's supposed to have
bearing on the final EIS, when, in fact, the final EIS itself
is finished.

MR, STARR | would like to cooment, | did not have
a final EIS. The board nenbers had been issued copies of a
draft EI'S which neither I nor anyone el se nade avail able to the
publ i c.

MR. PARKER  Excuse ne, sorry.

M5. PARSONS: | was going to ask M. Parker, did you
see a copy of this?

MR. PARKER No, it was a draft, | guess.

M5. PARSONS: Did you see a copy of the draft?

MR, PARKER  Jonat han, would you answer her on
t hat ?

M5. PARSONS: No, wait a mnute. | don't want
M. Starr to answer ne. | want to know, did you see a copy of
this draft EI S?

MR. PARKER: | saw a thick booklet.

M5. PARSONS: You saw that. Were did you see
that? Don't talk to Jonathan about this. | want to know where
you saw this.

MR, PARKER Well, | think if you go back and | ook

at the record --
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M5. PARSONS: No, no, no. Don't do this. You' ve

seen this. Were did you see this?

MR. PARKER: He shows this right there in his
t esti nony.

M5. PARSONS: He shows this in his testinony?

MR. PARKER He says it's private and | can't show
the contents to any of you, but it is finished.

M5. PARSONS:. Thank you.

CHAI RMAN RICE: Any ot her questions for M. Parker?
Thank you, M. Parker.

MR. PARKER  Thank you.

CHAI RMAN RI CE: Board nenbers? | did want to say
one thing, at our last neeting | believe we voted to engage
M. Matsubara -- | keep saying his nane incorrectly -- he is
not available to provide that service to us.

M. Kushi, could you el aborate on that for nme? |
have not spoken to him | just want to nmake the board nenbers
aware of that situation.

MR KUSHI : M. Chair, | did speak with M. Ben

Mat subara, the |legal advisor to Mnk & Yuen. He is not

avail able to do any further work in viewng the final SEIS.

He

did nention that he has | ooked at it, he has -- he has advi sed
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the consultants in the final docunent. However, he is not
avai |l abl e.

CHAI RMAN RI CE: Thank you, M. Starr.

MR. STARR | made comments before and | want to be

consistent wwth them that | don't really feel that | have the

confidence in this docunent as it stands today that it wll be
successful. | believe that if we do pass it, there's a very
good chance it will be held up by the court for years or
decades.

And so | really feel that we should at this point
take the tine to look at it carefully and correct any possible
om ssions or flaws and those that especially relate to our
response to the letter of Attorney Hall, who is, as |
understand it, the |lead counsel for the opposition.

And that responses to M. Hall were nmade by Director
Craddi ck without input fromthe board. | don't know if that
was input fromMnk & Yuen on that. But | certainly do not
feel confident particularly in those responses and several
ot her areas.

It's ny belief that we should have our own counsel
and it should be soneone who is really know edgeable in these
areas and will provide us with the continuity and the ability

to research it. Wich | don't feel we have now.
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Al t hough we have excellent representation by corp
counsel and deputy corp counsel and the man sitting here with
us is an excellent attorney, and | have no qual ns or problens,
but I don't think he has the tine to spend with it or the
ability to do whatever research nmay be necessary.

And al so we do have a history of discontinuity where
several -- | don't knowif it's four or six other deputy corp
counsel s have dealt with this issue in litigation over the |ast

11 years. And | don't really believe that the people who are
there now wll necessarily be there when the thing goes to
trial or goes through the process.

So | would Iike to once again request that we | ook
at this thing and take great care in making sure the docunent
that we do ultimately submt is the best that we're capabl e of
submtting, and it does include coments from nenbers of the
communi ty who have asked to be part of the process. And to ny
belief so far --

CHAI RMAN RI CE: Thank you, M. Starr. M. Nobriga?

MR, NOBRI GA: Question about -- in our packets,
there's a page 74, handwitten notes. | need to know if this
I S suggested anendnents to the SEIS.

MR CRADDI CK: Yes, that's correct. M nk & Yuen net
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with the OEQC and t hese recommendati ons were nmade by CEQC, and
those are in -- the final letters that's submtted to OEQC
should be -- on page 73 there's a letter in witing to back up
M. Mnk's statenents at the previous neeting.
CHAI RMVAN RI CE:  Anybody el se? |Is that acceptable,
M. Nobriga?

MR. NOBRI GA:  Yeah.

MR, H RANAGA: | have a question.

CHAl RMAN RI CE: Yes, Kent.

MR, H RANAGA: The attorney retained by Mnk & Yuen,

why he is no longer available, is it because he has a personal
illness, or there's a conflict of interest, or he no |onger
W shes to provide service to the Departnent of Water?

To say "I'mno |onger available,” | find that rather
puzzling. He has been working on this project, it's near
conpl etion and he can't conplete it? | guess I'm|ooking for a
nore detail ed reason why he is denying our request.

CHAIRVAN RICE: | don't know. After our |ast
meeting I was infornmed that he was not willing to do the work.
So | asked M. Kushi to call himpersonally, because as
M. Kushi said, he has known him so | thought maybe there was
a personal appeal, if necessary. That's all | know.

MR H RANAGA: It's not he is no | onger avail abl e;
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he just doesn't want to do the work?
MR KUSH : 1'll respond in two ways. Ben
Mat subara, as the consultant to M nk & Yuen, feels that he has
conpl eted his task as consultant to Mnk & Yuen; secondly, |
guess as a personal matter he doesn't want to deal with this
anynore, regardl ess of the contract between Mnk & Yuen and
hi nsel f.

Thirdly, he will never represent or not -- he finds
hinmself -- he will be in a conflict position if this departnent
or the board hires him if he would work for the departnent or
t he board because he is Mnk & Yuen's attorney.

CHAI RMAN RI CE: Now, board nenbers, ny personal
opinion. |Is that okay, M. Nobriga?

MR. NOBRI GA: Yeah. Yeah.

CHAIRVAN RICE: |I'mnot necessarily supportive of

t he accusations that there are m sdeeds in the preparation of
this SEIS. There is definitely opposition. There is going to
continue to be opposition.

However, sinply as a business person, | don't

know -- and there is a need that's undefined to ne for -- to
nmove quickly on this. But as a business person, again faced

wi th possible opposition, | don't know why we woul dn't take the
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tinme to make sure that we are putting our best foot forward.
That is not a reflection on Mnk & Yuen or anyone. It is
sinply, | think, a cautious way to go about it.

And again | stress that | don't think there's

m sdeeds -- there's a |lot of technical data in here. For the
record, | read the whole thing nore than once, including al
t he subm ssi ons.

There's a | ot of technical data in this docunent
that | don't understand and I'm not going to understand it in
the future, nmaybe not until -- not ever; but there are people
who do know that kind of stuff, and there are people who are
wel | -versed in litigation. So that's ny only thought as a
body. End of story.

MR, NOBRIGA: M. Chairman, | believe the process is
wel | -defined. W're basically at this point because of an
action, judicial action 10, 12 years ago fromthe first --

there's a lot on the table; there's a lot of work yet for us to
do.

| feel it's in this body's best interest to accept

the SEIS with the anendnents and let's see where it goes.
Because | don't think we're going to reach the final SEIS in
our tenure on this board, any of us. |It's going to go on for

quite sone tinme. That's all | have to say. Ready to nake a
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noti on.
CHAl RMAN RI CE: Go ahead.
MR. NOBRI GA: | nove we accept the SEIS including
t he anendnents proposed by Mnk & Yuen as |isted on page 2,
parties involved; page 3, |list of changes; page 4, replace page
4; page 5, replace page 10; page 6, testinony, May 17, 2002;
page 7, testinony to draft SEIS.
MR. HASHI MOTO.  Second.
CHAI RMAN RI CE: Mved and seconded to accept the EI' S
with the anendnments as distributed. Discussion? M. Starr?
MR. STARR Yeah, M. Chair, |, for one, wll be
voting against it, because | don't think it's prudent to accept
and file a docunent of this inportance and magni tude w t hout
havi ng our own | egal counsel, expert |egal counsel look at it
and give us an opinion and see if there is ways to inprove it.
| feel that, as the chair stated, in a business
matter, this is sonething that I would not do as a prudent
busi nessman, to proceed on a docunent that is certainly headed
for long litigation, without first having | egal advice on the
docunent before it's submtted on a path that will take it very
rapidly into the courts.

| would think that any attorney we would use | ater
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on to defend it in the courts will be telling us, "I wsh I
coul d have reviewed and dealt with this docunment before it was
submtted.” And so | think we're heading into a path of
potential failure at the nost inportant task that this board
has ever been confronted wth.
CHAIRVMAN RICE: M. Nobriga?
MR NOBRIGA: That is true, and |'mjust giving you
the option to reject the entire piece as well with this
notion. |It's not going to change what's there. |It's there.
Either we're going to accept what's there or we're going to
reject the whole thing, scrap it, and end this whole fiasco.
CHAI RVAN RI CE:  Kent ?
MR H RANAGA: |I'mtrying to understand the
process. |If the SEISis submtted to the courts and there is a
lawsuit filed to challenge the validity of it, during the
| awsui t, can the opposing parties negotiate for a settlenent or
is it once it's submtted it's set in concrete, it's either
accepted or rejected by the court and no negotiating is allowed
during the judicial process?
CHAIRVMAN RICE: M. Kushi, can you respond, please?
MR, KUSHI : M. Chair, Board Menber Hiranaga, ny
understanding is that this docunent will not be submtted to

the court. The court will look at it if it's challenged after
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your acceptance. The chall enge would cone via existing court
case.

The court will not reject or accept the final

docunent. It will just say it's adequate or it's inadequate.
If Iit's inadequate, go back and do it again. |If it's adequate,
no challenge -- like in any litigation, there's always roomfor
settlement. |If the parties settle before a judge nmakes a fi nal
ruling, then it takes it away fromthe court's jurisdiction.

MR. HI RANAGA: You are saying that during the
process, if negotiations occur and the opposing parties are
satisfied, they can renove their lawsuit and it's up to the
court to accept or reject it?

MR. KUSHI: That's, in essence, correct. The court
al ways approves any settlenent. | would imagine if there were

negoti ati ons conducted and it cane to an agreenent, the
negoti ati ons woul d take a form of amendnent to the docunment and
t hey woul d have to go back and do it again, publication, all of
that stuff. | don't think the court can use its judgnent to
say yes or no as anended. You understand?

But if there is a settlenent and let's say there's a

section that the opposing parties say you have to do this

again, and we do it again, the board does it again, and we do
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it correctly according to the settlenent, | can't see the court
entertai ning anot her appeal. You understand? You settle in
good faith.

But again, anything is possible. But the court is
basi cal |y | ooki ng at whether the docunent is adequate or
i nadequat e.

CHAIRVMAN RICE: M. Craddick?

MR, CRADDICK: In the previous court case, an offer
was made to settle if we would reduce the pipeline size from 36
inches to 12 inches. So |I would expect that sane issue would
probably be on the table, because | think that is a concern
t hat East Maui systemw || go nuch further --

MR KUSHI: Just a m nute.

(There was a discussion off the record.)

MR KUSHI: M. Chair, | would advise you to
di sregard those comments.

CHAIRVAN RICE: M. Kushi has that esquire after his
name and M. Craddi ck does not. Yes, Kent.

MR. H RANAGA: Certain board nenbers wi sh to have
this docunent reviewed by an expert, does that expert have to
be an attorney or can it be -- the only experts that we can
|l ook at to review this product is an attorney? | don't know

who can answer that.
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CHAIRMAN RICE: |'mone of the people that advocates
for that. | would say that certainly everybody in this room
agrees that a challenge is inevitable. | have not heard one

person take the opposite position. Qur side or the other side,
for that matter. |f that's the case, wouldn't you want the
person that's going to work wth you on that challenge to have
a chance to | ook at the docunent before it's submtted? It's

| ogi cal .

M. Starr's claimabout inproprieties | don't
necessarily agree with. | don't necessarily know of them |'m
tal ki ng about | ogical business sense. |'mnot talking about
rejecting it, either. 1'mjust saying we don't have to accept
it until it's reviewed. Because if soneone says to tweak it a
little bit because |'mgoing to be better able to defend it,
then we tweak it, and then we accept it.

MR, HI RANAGA: This expert, is it only attorneys we
woul d look at? |If you are going to have to do a procurenent,
you woul d have to solicit or invite experts. Are experts on
the list only attorneys? |Is that what we're | ooking at? Wo

is going to be the expert? What field of expertise are they
com ng fronf

CHAIRVAN RICE: Well, | think the way | would
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approach it is that there are attorneys who specialize in this
and they woul d probably know. They m ght have to have ot her
peopl e hel ping them probably would. |If it's going to be
chall enged in court, the |lead person is going to be an
attorney.

CHAI RMAN RICE: G nny?

M5. PARSONS: | don't disagree that | think that --
you realize there is going to be a challenge for whatever
pur poses, whether to stall it or whatever, and it won't matter
if you change this or reviewit.

You have had -- our legal counsel reviewed it, we
have had M nk & Yuen's | egal counsel reviewit, and they have
cone to the conclusion that procedurally we're correct. And
that M nk & Yuen is standing behind the SEIS. And our director
stands behind the SEI S

It won't matter if you have Bill dinton cone in
here and review it as an attorney. It will be chall enged.
Period. That's the bottomline. And it's not going to help
whi ch way you tweak it, because the purpose and the intention
of the challenges are not necessarily what is wong with the
El S.

So | think at this point we need to nove forward and

we realize that we need to probably hire sonme counsel if we are
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chal l enged or we can't cone to sonme agreenent. W do have a
vi deot ape here. The nonitoring well issue is sonething that
the board is concerned about. You can see the water that
wasn't there.

The public coment issue. The only thing that | can

t hi nk of about the public conmrent issue is the May 17th
nmeeting. | understand that was an open neeting where all board
menbers could have attended if they wanted to.

And the other question of the streamflow, we won't
use the well if we're into the streamflow issue. So even the
things that M. Parker brought up, those have been addressed.
So | think we should go forward, the notion is on the table,
let's see where we go fromthere.

CHAIRVAN RICE: M. Heln?

MR HELM Just to share ny perspective into this.
| read this, maybe not as detail ed and not quite understandi ng
sonme of the detailed scientific issues, but what |I |ook for is
basically sone of the stuff that |'m concerned about and that
has to do in relationship to sone of the social inpacts and
envi ronnental inpacts that sone of this docunment shows.

And ny concern is that basically I |ook at inpact

fromindustry flow standards. |I|npacts on sone of the comments
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that were made by M. Parker in regards to our ocean coastlines

and the fishernen that depend on sone of those things for
subsistence. It's all of those kinds of issues that | kind of
| ook at because these are ny interests.

| am basically a person that supports businesses and

environnent as a whole. So what ny concern would be is that
what would it take just to get another person to reevaluate it
to pinpoint sone of those issues and clarify sonme of those

i ssues that are on the list and then go fromthere? It doesn't
take nmuch to get that.

It's been ten years already, what's another six
nonths or three nonths to dress up this and fine-tune these
docunents to cover sone of those issues. M concern is that |
woul d be very unconfortable if we didn't attenpt to clarify
some of those issues that are hanging out there.

CHAIRVAN RICE: d ark?

MR, HASH MOTO  So what happens if we don't accept
it today? Wat are the ramfications? It just sets it back?

CHAIRVAN RICE: | think if there's a notion on the
table to accept it, if it passes, then it's accepted. If it
doesn't --

MR, HASH MOTG If it's not accepted, it goes --

CHAI RMAN RI CE: Then we have to take sone ot her
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action.

M5. PARSONS: M. Craddick, could you answer the
question of the issues that we would be up against if we don't
pass this today or accept it?

MR CRADDICK: This is an alternative to using |lao
and Wai he'e aquifers. And we know that itemis on the table
before us here. W have to comment to the water conm ssion by
Novenber 4th and having this as an option on the table would
assist in that.

Back in your tine of the draft EI'S -- brought up an
I ssue of |apsing funds for portions of this project as an
i ssue. And other than that, | just wi sh you woul d ask sone
guestions here and go through it. Because we have the marine

resources study and |I'mjust quoting, In the basic finding of
the report, the potential effect of the proposed project on

wat er chem stry and marine comunity structure reveal ed that

t here appears to be no potential for negative inpacts to nmarine
ecosystens in the region of East Maui.

So the reasoning behind that is the fresh water that
goes out to the ocean, EM takes about 15 percent of it. The
ot her 85 percent still goes to the ocean. If you mnus the

groundwater that is going out there, it's a very snall
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conponent of the near-shore water chem stry.

And the conmplete consultant report is in there. And
Adol f, who has hit only the npost inportant issue in the EIS,
which is what | feel is a legitimate issue, the streamfl ow
I ssue, we have beat that one and flawed it to death. And I
forget who it was that stated that's been an origi nal concept
of the whole plan, the effect of streamflow. That well wll

be sealed up, it will not be used. So by definition, we wl|l
not affect streamfl ow.

CHAI RMAN RI CE: The question, M. Craddick, was what
will happen if we didn't accept it today? And your conment
was ?

MR CRADDI CK: Wait for another day. And pl ease say
what you want done, we'll get it done.

CHAI RVAN RI CE:  Kent ?

MR, H RANAGA: | guess | said this at previous
nmeetings. The board nmenbers, prior to ne being on this board,
selected M nk & Yuen as their consultant to prepare the SEIS,
Mnk & Yuen felt it appropriate that they hire their own | egal
counsel to review the product that they created.

| don't believe that another attorney would know
significantly nore as to what would be required in order to

elimnate any | egal challenge to this docunent. So it cones to
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a point, in nmy opinion, that you study a natter to a certain
degree, then you need to nove forward. |'m prepared to nove
forward at this tine.

CHAIRVAN RICE: M. Starr?

MR STARR | just would like to remark that that
attorney has not cone before us and given any coment to us
directly on this docunent. So as far as |'mconcerned, it is
not -- on our behalf, it has not been reviewed as far as
cont ent goes.

CHAIRMAN RICE: M. Craddick?

MR CRADDICK: | was talking wwth Ed Kushi to see if
there's any way we could speed up the process of getting sone
consultant. | think as long as the person that you got to
consult with was not a special counsel, perhaps we could get
sonebody with sone | egal know edge and sone engi neering
background that the board could consult wth on a shorter tine
frame.

CHAI RMAN RI CE: Any discussion on the notion? All

in favor say "aye."
(A chorus of ayes.)
Opposed say "nay."

(Three said nay.)
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MR. STARR  Nay.

CHAI RMAN RI CE:  Nay.

MR HELM  Nay.

CHAI RVMAN RICE: Mbdtion does not carry. Starr, Rice
and Hel m sai d nay.

MR. STARR M. Chair, there was a notion nade at
the last neeting that | don't believe was resci nded, that
related to funding for counsel, | believe. |I'mnot clear on
what that was. Can we ask to know what that notion was so we
know where we stand before -- | have another notion to neke,
but | want to nmake sure that it jibes with what we did
previ ously.

MR. CRADDICK: | don't believe we have the m nutes
of those neetings here before us, but nmy understandi ng was that
it was a certain anount of noney to hire special counsel to
advi se the board on legal issues. And in particular, to try
and get Ben Matsubara to review, conplete his --

CHAIRMAN RICE: | think the first notion was very
sinply to hire outside counsel. It was unaninous. |If |
remenber correctly. Yes, Kent.

MR. H RANAGA: M recollection was that the notion

to hire | egal counsel was denied and the notion to fund

M. Matsubara's conpletion of the review was approved.
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MR. STARR.  Could we have a short recess?
CHAI RMAN RICE: Yes, we'll take a short recess.
(A recess was taken.)

MR. STARR | have a notion, M. Chair. | nove that
the Board of Water Supply chair be enpowered to hire outside
counsel to work with corporation counsel to reviewthe EI' S
docunent and report back to the board, after follow ng the
proper procedure to obtain county council approval wth a nmax
expendi ture of $30,000 with funds to conme fromthe Board of
Wat er Supply professional services budget.

MR H RANAGA: Coul d you repeat that?

MR. STARR | nove that the board chair be enpowered
to hire outside counsel to work with corporation counsel to
review the EI'S docunents and report back to the board nenbers,

after following the proper procedure to obtain county counci
approval and with a maxi mum of $30,000 with funds to conme from
the Board of Water Supply -- | guess Departnent of Water Supply
pr of essi onal services' budget.

CHAIRVAN RICE: Is there a second?

MR. NOBRI GA: Second. Question.

CHAl RVMAN RI CE:  Yes.

MR. NOBRI GA: W passed on this notion last tine.
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CHAIRVAN RICE: We're not sure if we did or not.

M5. PARSONS: The notion was for Ben Mat subara.

MR. NOBRIGA: No, it wasn't.

CHAI RMAN RICE: One second. Wat, G nny?

M5. PARSONS: Well, | would like to amend it, if
possi bly, just to say consultant rather than counsel. Because
| think the issues that we're discussing on this EIS have
nothing to do with the | egal procedure. They have to deal wth
t he engi neering issues, and | think we need a consultant, not a
counsel .

CHAl RMAN RI CE: Kent ?

MR. H RANAGA: Not hi ng personal wth the chairman,
but | ama little concerned with granting a unil ateral
authority to select the expert to review the docunents.
think if we're going to go down that path, the board needs to
deci de who that expert woul d be.

CHAIRVAN RICE: M. Starr?

MR STARR |'msure that if it's our desire, the
chair will bring his reconmmendati on back to the board before he
acts. | think that's the way of dealing with that.

My belief is that you hire a |icensed attorney when
you are going to do legal work. You hire -- and that's what

thisis. | also feel that if we try to use a different termto
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ci rcunvent the county council, that's a corner that we may
regret. | think it's in our benefit to have the county counci
on our side on this and proper procedure be followed all the
way t hrough.
CHAI RMAN RICE: Yes, G nny.
M5. PARSONS: Can we get a clarification fromthe
board? Because the reason | understand M. Hel mdid not
support this docunent, and |I'm going back to read it off the
record, were issues of engineering. That was why -- that's
what he wanted clarifi ed.
Can we get a clarification fromthe board before we
issue a dictate to buy an attorney? Are we |ooking at this EI' S
on its nerits that M nk & Yuen produced, or are we | ooking at
procedure that was violated, that possibly was violated? Wich
isit? And let's be clear.
Because, one, an attorney is only going to give you
| egal opinion as to how we proceeded, not to the validity of
t he docunent. An engineer can review the docunent and tell you
the validity of the engineering issues. Right now we are
pretty close in a vote for five across the board.
M. Helm could you maybe tell us what you were

| ooking for in this document and how it was deci ded we need a
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consul tant or an attorney?

MR. HELM Again, | guess what | had questions about
is issues that surfaced fromall of the letters that was part
of this docunent in here, and issues that probably covers a
wi der spectrum than just engineering things.

So ny concern i s obviously things of social inpact
that weren't very clear, and there were issues that needed
clarification on riparian rights, pertinent rights, in-stream
fl ow standards, things of that nature that | also had concerns
about outside of sone of the engineering concerns.

CHAI RMAN RICE: Any other discussion? Call the
question. Al in favor say "aye."

MR, STARR  Aye.

CHAI RMAN RI CE: Opposed say "nay."

(A chorus of nays.)

The rest of the board said nay. Motion does not
pass. GCkay. WM. Hiranaga?

MR H RANAGA: | would like to nake a notion to
defer this matter to the next board neeti ng.

MR. NOBRI GA:  Second.

CHAl RMAN RICE: Discussion? Al in favor say "aye."

(A chorus of ayes.)

n mn

Opposed say "nay.
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(None.)

Ckay, it's on the agenda. W're done with this one.

MR, H RANAGA: M. Chair?

CHAl RMAN RI CE: Yes, M. Hiranaga.

MR H RANAGA: | would also urge all board nenbers
to attend that neeting, because it's a very inportant neeting.
| understand one board nmenber is recusing hinself and we have
one absent board nenber. And again, if we can urge all of you

to mark your cal endar and keep it open so we all can attend.
Thank you.

CHAIRVAN RICE: M. Craddick?

MR, CRADDI CK: So the vote that you nmade on
accepting the EIS failed. And | think there's sonme -- if you
want to put that item back on the agenda, there's sone process
you have to follow to do that.

CHAI RMAN RI CE:  Fi ne.

MR. CRADDI CK: Nobody has said why they think it
fails and that is --

CHAIRVAN RICE: M. Craddick, the notion was to
accept it, it failed. The notion was not to reject it.

MR, CRADDI CK: Ckay. Ckay.

CHAI RVMAN RI CE:  Ckay?
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MR, CRADDI CK: Ckay.

CHAIRMAN RICE: There's no problemputting it back
on t he agenda.

MR CRADDI CK: Ckay.

CHAIRMAN RICE: If there's no objection, we have
counsel here, JimTam and he is here to talk with the board on
t he possi bl e purchase of Wailuku agriculture lands. And |

bel i eve you received a docunent fromJims firm Board

menber s?

MR. STARR | haven't.

M5. PARSONS: | haven't.

MR TAM | thought it was mail ed out.

MR STARR Was it mailed directly to nenbers?

MR TAM Staff took care of it so |I'mnot sure. |
can check. But | have copies | can distribute. | have to just

make copi es.

CHAI RVAN RICE: Before we go any further, if there's
any di scussion, we need to go into executive session and
consult with our attorney on this issue. But before we do
that, | want to nake sure there's an opportunity if anyone
wants to say anything in public. M. Starr?

MR, STARR. M. Chair, before we go into executive

session, | would like to ask that whatever part of this, if

file://ICJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min021008.html (87 of 122) [8/14/2008 11:57:17 AM]



Department of Water Supply: 10/08/02, Regular Meeting

any, or just sone generalized statenent of what we're
di scussing can be nade in open session wthout harmng --

CHAIRMAN RICE: | think | can do that. 1It's the

chair's intention to cone away fromthis neeting with a
resolution to nmake an offer to purchase property from Wil uku
Ag. And there are sone issues that the board needs to discuss
in order to cone -- to give direction to the law firmto nake
that offer. And the letter that the law firm prepared was --
asks sone questions that the board needs to think about or to
get to that point. So that's the gist of that.

MR STARR | just want to be clear. |'m asking

corp counsel that the propriety of discussing item--
di scussing this issue prior to making an offer, whether that's
a proper use of executive session.

CHAIRVAN RICE: W're not naking -- we're consulting
Wi th our attorney so that we can nmake an offer.

MR, STARR |s that acceptabl e?

MR KUSH : M. Chair, prior to going into executive
session, under 92-5, in one of those sections, when you are
dealing with the negotiations you are entitled to do it in
executive session. In terns of public testinony, again, the

public may testify on the agenda. But what you do in executive
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session is you deal wth your special counsel to work out
terms, and any terns com ng out of executive session you need
to go into open session.
MR STARR | just wanted that clarified.
CHAIRVMAN RICE: M. Nobriga?
MR. NOBRIGA: M. Chairman, am|l correct in
under standi ng that you wish to go fromitem 6, O d Business, at
this time, toitem8, Oher Business?
CHAl RMAN RICE: Yes, sir.
MR, NOBRI GA: Thank you. | have no objection.
M. Chairman, | would Iike to make a notion that pursuant to
HRS Section 92-5(a)(3) in order to deliberate concerning the
authority of persons designated by the board to conduct
negoti ati ons of |abor or to negotiate the acquisition of public
property, or during the conduct of such negotiations that we
nove to go into executive session to consult with our attorney,
M. Tam
MR. STARR  Second.
CHAI RMAN RICE: Discussion? Al in favor say "aye."
(A chorus of ayes.)
Opposed say "nay."
(None.)

Motion is carried. W're in executive session.
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(Wher eupon the board convened in executive session.)

CHAIRVAN RICE: W're back in open session. | would
like to thank M. Tam for comng out to the neeting of the
board regarding the inportant infornmation. And at this point
the chair will entertain a notion. M. Starr?

MR. STARR | would like to nove that M. Tanmls
firms contract be anended to include a painting and apprai sal
for the conservation district watershed | and above the
conservation line on West Maui .

MR. NOBRI GA: Second.

CHAl RMVAN RI CE: Mved and seconded. Discussion?

M. Hiranaga?

MR, H RANAGA: |Is it appropriate for the counsel to
review the -- prior to their selection of the appraiser, for
comment by the board versus just unilaterally selecting an
appraiser? | would like to have sone coment as to who he is
going to select as his appraiser, because, | nean, you put five
appraisers in the room and you get five different nunbers.

The nunber is the inportant thing. | don't knowif that's --

CHAI RMAN RICE:  You want to be a commttee of one to
work wi th hinf

MR, HI RANAGA: (O her board nenbers nmay have i nput
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al so, as to who woul d sel ect the appraiser.
MR. STARR  How about Kent working as the chair?
CHAI RVAN RI CE: Everybody happy with that?

M. Kushi ?

MR, KUSHI: M. Chair, the understanding is that
M. Tamls office will come back with the proposal to anend.
The understanding also is that this has to go to the county
council to anmend its nmaster contract.

CHAI RMAN RICE: Yes. (kay.

MR KUSHI: That's part of his contract which the
counsel approved. Either that or you just do a separate hiring
of an appraiser to work wth M. Tam That's anot her avenue
you may want to review

MR, STARR | was thinking at a subsequent neeting

we have an agenda itemto deal with funding for M. Tanls
firm To just deal with that --
CHAI RVAN RI CE: Okay. Everybody in agreenent? More

comments? All in favor say "aye.

(A chorus of ayes.)

n mn

Opposed say "nay.
(None.)
Motion is carried. Yes, M. Starr.

MR STARR M. Chair, | would |like to make a noti on
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that M. Tamis firm prepare a suggested proposal on offering a
letter for the potential purpose of the board acquiring the
wat er shed | and above the conservation |line on West Maui and
that he bring this proposed offer back to the board for review.
MR. NOBRI GA:  Second.
CHAI RMAN RICE: Discussion? All in favor say "aye."

(A chorus of ayes.)

n mn

Opposed say "nay.

(None.)

Motion is carried. Thank you. Very good. Are we
done?

Moving on. M. Mretti has been sitting here
patiently and if there's no objection fromnenbers of the
board, I'"mgoing to nove M. Miretti up to the next person on
the agenda. M. Tam you want --

MR TAM If you don't need ne, |I'Il catch an

ai rpl ane back.

MR. STARR  Thanks.

CHAIRMAN RICE: M. Moretti -- seeing no objection,

so ordered. M. Moretti, step forward, please. M. Mretti

sent a letter -- at our previous neeting we discussed getting a

second opinion. M. Kushi was going to give us an opinion in
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writing, but that has not been done. M. Kushi is prepared to
make a statenent. |If you would, M. Kushi, it's possible we
can nove along on this issue.

MR KUSH : Yes, M. Chair, thank you. Again, |

apol ogi ze to the board for not -- | was instructed and I had a
request for a formal | egal opinion about the specific issue,
not only on Moiretti's case but the general issue as to the
jurisdiction of the departnent, which includes the board,
concerning private water systens.

My under standi ng was that after | had issued a
witten opinion, the board was of the feeling that they may
request a separate counsel to review and i ssue a second
opinion. That's where we are right now | can still do that,
but obviously | have not done it today.

However, in discussing this matter with the board

and the director, | would like to nake sone statenents again.
At this point intim, | don't feel my opinion as given to you
previously orally will change. 1It's my opinion that review ng

your departnental rules you have no jurisdiction over the
private water system You did have it several years before;
you did a rule change to specifically take that out.

So that being the case, in terns of private water

systens, as long as they are not connected to the public
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department system you have no jurisdiction. Your rules and
regul ations do not -- which govern systens attaching to your
public system do not apply.

However, the director did point out, and | agreed
that the county code, specifically Title 18 of the subdivision
ordi nance, does have sone nmandatory | anguage that in a request
for subdivision, director of public works, upon receiving an
application, is mandated to forward it on to the director of
t he Departnent of Water Supply; that the director of the

Departnent of Water Supply then has an obligation, and it seens

to be mandatory, to review coment on subdivisions. It
vacillates in sonme sections about private -- public water
systens.

However, that being the case, the director of the
Department of Water Supply can and nmay and in sone instances
has an obligation to comment on the subdivision application, be
it private or public. |If it's public, then of course the board
rul es take over.
In this instance, | would suggest, notw thstandi ng
the opinions that are due you, that the departnent through its
director, if he feels obligated or conpelled or for whatever

reason goes ahead and comments on subdi vi si on applications
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i nvolving private water systens, his comments woul d then be
reviewed by the director of public works, who in his position
is the sole authority to approve subdi vi sions.

If the applicant of a subdivision then feels that
the water department director's comments are not justified as
i ncorporated by the Departnent of Public Wrks' director, he
can then appeal that to the Board of Appeals, not to this
departnment. Variance of the -- Board of Variances and Appeal s
woul d then deci de, hopefully, finally, what to do in the cases
of private water systens. That's ny statenent for the record
at this tinme, and it would be ny suggesti on.

In the specific case of M. Mretti, there is also a
side issue of the collateral issue, as | viewed it, on the
recorded agreenent that was done on the large | ot subdivision,

which at that point intime A& did it, | believe.

| still contend that -- ny office still contends

that the agreenent that A& entered into is still recorded
against M. Moretti's property, is still valid and bi ndi ng
provi ded that the subdivision connects to our system the
public water system So that agreenent still would bind the
public.

So therefore, if this property goes through with the

subdi vision on a private water system and passes and is in
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exi stence, and at a point in tinme later says that they want to
connect to our system then that agreenent would cone into
play. So the fact that the agreenment is recorded is just what
it is, it still binds the public.

| would concur with the Miretti's attorney that that
agreenent does not disappear, but it's not applicable if it's a
private water system

CHAI RMAN RICE: So the approving body for
M. Mretti's subdivision is the director of public works, not
this body?

MR, KUSHI: That's correct.

CHAIRVAN RICE: M. Starr?

MR. STARR | wonder if there's -- the fact that the
property was encunbered by this water agreenent in a know ng
fashion did not, in a sense, create an expectation that the
subj ect property and in it's |later subdivided state would be

connected to the public water system

When he signed an agreenent |like this and recorded

it, it means you intend to subscribe to that process. Wich in
this case is being a part of the county water system [It's ny
belief that by having this agreenent in place, the previous

owners had said that this property will be part of the public
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wat er systemand that is what M. Mretti bought into. | would
i ke sonme conmments from counsel .
MR KUSHI : M. Chair, Board Menber Starr, again, |
was not here when that agreenent was nmade, but | assune that is
true. | assune that it's true, that you enter into agreenents

with the understanding that the intent is that | need water, |

will go to the public utilities.
However, it's still binding. But again, the intent
is one thing. | guess the bottomline is this, neither the

code, Title 18, which governs subdivision, nor your rules force
any applicant, property owner to hook up to our systens. That
is clear. Sonme jurisdictions may, but there's nothing
mandatory that you have to hook up to our system

I f that was the case, then that agreenent, the
intent is not -- it's just followng the rules and
regulations. But | agree with you. At that point in tine,
probably they were thinking about maybe in that area the public
systens woul d be upgraded and cone to the property.

CHAIRVAN RICE: M. Starr?

MR, STARR:  Anot her issue, considering the fact that
we have indemified the people who live below M. Mretti's
property, that their spring would continue to fl ow potable

water and that if it stops doing that we would provide them
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free water --

MR CRADDICK: It's not a spring, it's a well.

MR. STARR | recall themsaying it canme out of the

side of the gul ch.

MR CRADDI CK:  No.

MR. STARR  Anyway, whatever it is, we have kind of
indemified that so that we take on responsibility that that
spring or well would always provide water to those people. |Is
there any way that we can protect that by not allow ng new
wells to be drilled i mediately above that?

MR. KUSHI : Board Menber Starr, |I'mnot too sure
about the agreenent you are tal king about, the Hokoana
(phonetic) or --

MR, STARR |Is that the famly?

MR KUSH : |1'mnot sure. Maybe the director can
give nore insight on that. | was under the understanding it
involved a different area or well.

MR CRADDI CK:  No.

MR, STARR It's at the bottomof the gulch, maybe a
coupl e of hundred feet away. So there is a good chance that
these wells could cause the well that we have indemified to

dry up or to change. So is there anything we can do to prevent
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this new well frombeing utilized in a way that could cause us
to have to make reparations to the Hokoanas? |In other words,
our office is being gored here.

MR KUSHI: Board Menber Starr, again, the question

IS -- I'mtrying to think of this in terns of connection, who

I's responsi ble for what.

If the board at one point in tinme indemified or

guar ant eed Hokoanas' perpetual water rights froma private
well, I"mnot sure why -- what you did -- in any event,
Moretti's property, as | understand it, has received approval
fromthe conmssion -- again, this body is not involved with
approving or disproving well purpose. How that cones into the
mx, |'"'mnot sure at this point in tine.

Now, if the water comm ssion at that tinme or the
state water comm ssion, whoever approved those, had they known
about this indemity or effect, I"mnot sure if they would
reconsider it; but again, I'mjust talking in the past tense.

CHAIRMAN RICE: M. Craddi ck?

MR. CRADDICK: All of the state permts for drilling
i n undesi gnated areas, they say if you affect anybody else's
water rights we can stop you fromusing this -- whatever
particular well it is that you use. So although it would be

better to not have peopl e dependent on that water at the tine
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it was taken away fromthem | nyself personally don't feel
that's a proper way to go, taking away rights after you get
peopl e dependent on it. It's a little bit hard to do that.
The water comm ssion has a copy of the agreenent and
they are fully aware of it. W did apprise themof that when
they issued the permt.
CHAIRVAN RICE: Yes, M. Starr.
MR, STARR | would like to see if the board can
issue a letter to the water comm ssion, stating that we have
i ndemi fied these other users in proximty to where the new
wells are and we feel there's a chance that the punping of
these wells could endanger the viability of the existing user,
in which case the public -- the board would have to i ndemify
t hem
CHAIRVMAN RICE: |If we have a liability, then we
ought to nmake sure they are aware of it. A letter, | think, is
appropriate to outline that. | think that -- M. Mretti wl|
speak after. Fromwhat | heard fromcorp counsel, this body is
not enpowered to rule on the request.
M. Moretti seeks his subdivision approval from
public works. Public works wants coments fromthe director,

the director gives comments. |It's the decision of public
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works. It's not M. Craddick's decision, it's M. CGoode's
decision. W're all clear on that. | don't think this board
needs to take any action. It shouldn't take any action. That
woul d be the chair's recommendati on.

M. Moretti can seek -- if he is unhappy with the
deci sion from public works, he can seek an appeal fromthe
Board of Variances. M. Mretti?

MR, MORETTI: | just wanted to say or everybody to
know that in the sanme area, only a few hundred feet from where
| am there is other two wells, to ny know edge, there are
another three or four wells in the Haiku area in the proximty
of -- or behind there, and all of the wells -- State \Water
Comm ssion is aware they are permtted with nunbers, and so
it's not just my well that would be inflicting the Hokoana

famly directly.

CHAI RMAN RI CE: Thank you, M. Mretti. Al the
nore reason for us to go along with M. Starr's suggesti on,
that we make sure that the water comm ssion is fully apprised
of our agreenent. W're not taking any action. There's
nothing for us to do. W're not approving anything here.

Do you understand that, M. Mretti? W don't
approve your subdi vi sion.

MR MORETTI : | do understand. And M. Goode was
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al so -- since he was present at the |ast neeting, he was
waiting for the resolving of this situation so that he could go
ahead wth this.

CHAIRMAN RICE: | would be happy to call M. Goode
and apprise himof this decision that the board has not nade.
M. Kushi can probably do that on our behalf. M. Kushi?

MR. KUSHI : Housekeeping matters. Communi cations C

and D, is it the suggestion to just file these matters?

CHAIRMAN RICE: | woul d suggest the appropriate

action would be to file them Wen your witten response is
ready, you can copy M. Jorgensen. | would be happy to cal
M. Goode and explain to himthat we're not about to take
action on sonething we have no jurisdiction to take action on.

MR KUSHI: The board still needs a witten response

fromnme, then?

CHAIRMAN RICE: | think we mght. Wat you just
said, wite it up there, please.

MR KUSHI: | got you.

CHAI RMAN RI CE: Anyone di sagree? kay. Thank you,
M. Mretti.

MR, MORETTI: Thank you.

MR. CRADDICK: We'll get a letter out to the water
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commi ssi on.
CHAI RMAN RICE: Yeah. [|f you sent them anything
else, 1'd like to see that. Let's |leave M. Craddick for
| ast .
Let's whack out Communication 02-30, Marion and
Maxi ne Hanks. | believe this started because Ms. Hanks call ed
me and then followed up with a letter because their |ongtine
request for a neter -- this did have -- | think you'll find in
your packet that this was taken up by the operations commttee
and the mnutes of that neeting are in your packet. Right?
M. Craddick, their claimis that soneone el se got a
neter when we told themthat there was not adequacy and they
could not get a neter?
MR, CRADDI CK: That's right.
CHAI RMAN RI CE: That sonebody was?
MR, CRADDI CK: There is a bunch of them supposedly,
since the tine they have been asking for a neter.
CHAIRVAN RICE: Is there any new information?
MR, CRADDI CK: No. W were supposed to get
sonet hing from corp counsel review ng the supposed civil rights
cl ai m
CHAIRMAN RICE: Yes. Wat's that?

MR CRADDICK: |If you want to go into that, you
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probably want to go into executive session.

CHAI RMAN RICE: The m nutes, again, the operations
commttee mnutes are in the packet. The operations commttee
went into executive session and cane out and voted to defer it
pending further information. So it's on the agenda because the
Hanks have been waiting for a response. |f we are not prepared
to do sonething here -- yes, G nny.

M5. PARSONS: Did we nake a m stake and issue a
neter across the street? | just want clarification.

MR, CRADDICK: | think you better go into executive
session if you want to go into that kind of stuff.

M5. PARSONS: We don't have it listed in here.

MR. CRADDI CK: Yes, we do.

M5. PARSONS: | nmake a notion that we go into

executive session

MR. NOBRI GA:  Second.

CHAI RMAN RI CE: Mved and seconded to go into
executive session for the matter conferring wth our attorney
on the issue of Marion and Maxi ne Hanks. Discussion? All in
favor say "aye."

(A chorus of ayes.)

Opposed say "nay.
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(None.)

Motion is carried.

(Wher eupon the board convened in executive session.)

M5. PARSONS: M. Craddick, if we don't act on this,
the proper thing is --

MR. STARR Back in session. M. Chair, | nove to
defer and -- until staff can give us a report of sone options
of inproving the system out there.

MR. HASHI MOTO.  Second.

CHAI RMAN RI CE: Di scussi on?

M5. PARSONS: | would like to go on the record that
it mght be equitable to give the Hanks a neter, reviewthe

system and i nproving the systemw th comunity input and go
fromthat point forward.

CHAl RMVAN RI CE: Ckay. Any other comments? Motion

is deferred. Al in favor say "aye.

(A chorus of ayes.)

Opposed say "nay."

(None.)

Motion is carried.

M. Starr nmade a request a while ago -- rules
committee? M. Nobriga to -- he is requesting that we anend

our water rules to anend the definition of subdivision.

file://ICJ/inetpub/wwwroot/InternetDownl oads/Water/Minutes/min021008.html (105 of 122) [8/14/2008 11:57:17 AM]



Department of Water Supply: 10/08/02, Regular Meeting

MR, NOBRI GA: Actually, | would like to sonmehow find
a way to endorse condom ni um zation outside of a two-1| ot
subdi vision. Right now our rules stipulate that a
condom ni um zation of |and nust be treated the sanme way as any
subdi vi si on.

CHAIRVAN RICE: Well, that's exactly what --

MR. NOBRI GA: Being that the director has proposed
new rul es which include sonme brand-new standards of water
service, all those rules will conme under discussion hopefully
soon and within those rules it would be nore pertinent to
di scuss the issue of condom nium zation of property.

So we shall defer this until we can have neani ngfu
di scussi on about the proposed rules with the new water
standards. Pertinent standards? Wat kind of standards? Sone

ki nd of standards.

MR, CRADDI CK: You are tal king about the pro rata

share?

MR. NOBRI GA: No, the standards. \Where there are

two-| ot subdivisions will be required to do the sane thing as a
t hree-1 ot subdivision. The size of the --
CHAI RMAN RICE: That was fire flow standards.

MR CRADDI CK: Subdivision is subdivision, it does
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not make a distinction between how few | ots.

MR. NOBRI GA: It does.

MR. CRADDI CK: Ri ght now?

MR. NOBRI GA:  Yeah.

MR. CRADDI CK: There's no --

CHAIRMAN RICE: | have not seen any. M/ preference
woul d be to have the commttee look at it. | don't know that

we ought to be amendi ng our rules inconsistent with whatever

the county is deciding. |If the county wants to all ow
condom ni um zation or two subdivisions, | don't know exactly
what he was | ooking for. [|I'mnot sure if we could have a

conmttee to | ook at this and come back to the board.

MR, NOBRI GA: The question is, is this the
appropriate body to | ook at changing the definition of
condom ni um zati on and subdivision? |s a condom nium zation
and subdi vision parallel exclusive to the Departnent of Water
Supply or is it a standard use by all departnents?

CHAI RMAN RICE: That's a good questi on.

MR, CRADDICK: | don't know if other departnents
define in their subdivision plan building units and condos.
But ours does.

M5. PARSONS: Qurs does?

MR CRADDI CK: Yes. It includes it in the
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definition of a subdivision.

CHAIRVAN RICE: | can tell you that ag subdivisions
are a big, big issue in other counties. The Big Island just
passed ordinance |imting how soneone woul d go about doi ng ag
condom ni um zati on

MR, CRADDI CK: That's where it was happening, in ag
ar eas.

CHAIl RMAN RI CE: Because what was happeni ng, they
were using this as a way to get around subdivisions. The
county went nuts, the new mayor. Kent?

MR. H RANAGA: It is ny understandi ng that

agriculturally zoned areas, condom nium zati on does not all ow

for additional density. You are still |limted to one dwelling
and the second dwelling, and that's, | believe, County of
Maui. |'mnot sure what the other counties are |ike.

What they are saying is you' ve got a 2-acre |lot or
50-acre lot, then you have one house and a thousand square f oot
dwel I i ng, whet her you condom nium zed or not, it doesn't
matter. So the argunent is, if a house and a thousand square

foot dwelling can function off of one five-eighths inch neter,
why condom nium ze -- | don't see a reason for a second neter,

because the condom nium zation is a form of ownership.
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M5. PARSONS: That the sale -- rather than buying a
TW -- and two TMKs, it's one TMK and it's a condom ni um

MR, HI RANAGA: You define ownership but the density
still remains the sane. It doesn't allow for nore density.
Personally, | believe the rule should be changed.

CHAIRVAN RICE: Is there sone docunentation that
M. Starr has provided besides the letter of request as to what
he i s proposing?

MR. CRADDICK: He -- no, not that | know of.

CHAIRVAN RICE: Wuld it be appropriate if we defer

this and have that information distributed to everybody so that
we know - -

MR CRADDI CK: Sone suggested | anguage he wants.

MR, STARR. | believe he gave it to us six nonths
ago.

CHAI RMAN RI CE: That was on --

MR. STARR:  The condom ni umi zati on.

CHAIRMAN RICE: | | ooked for sonething from hi mand
the last thing | found fromhimwas his comments on the new
st andar ds.

MR. STARR. He gave us this a long tine ago.

CHAIRMAN RICE: Can we get that distributed again to

the nmenbers and we'll defer it? |Is that appropriate, nenbers?
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MR, NOBRI GA:  Yes.

CHAIRVAN RICE: Mbdtion is appropriate.

MR. STARR. Move to defer.

MR. HASHI MOTO.  Second.

CHAIl RVMAN RI CE: Mbved and seconded to defer, subject

to our review of the specific information provided by

M. Starr. Al in favor say "aye."
(A chorus of ayes.)
Opposed say "nay."

(None.)

M . Hashi noto, | ast conmunication.

MR, HASHI MOTOG. | guess a couple of neetings ago,

Chairman Rice appointed ne to forma commttee for the purpose
of advising the board on recommendati ons on the issue of water
allocation for the ag line.

And we have had a couple of neetings, one of the
first meetings -- actually, | joined up with the Upcountry Mu
Wat ershed Comm ttee and the sponsoring agencies is the state
Departnent of Ag, Brian Kau; Dudl ey Kubo of the USDA and NRCS;
Neil Fujiwara also of NRCS. The sponsoring agencies, the

dinda-Kula Soil and Water Conservation District, they are the

sponsori ng agency.
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So you have the mnutes there, so | won't go through
the -- this conmttee is charged with pushing this project
al ong. And phase | of the pipeline has been conpleted and it's
all the way up to Kino Drive, up in Kula, and it's ended
there. | think there was another 3 mllion appropriated by the
State Legislature, but the bill was vetoed by the governor;
therefore | guess the project has stalled for the nonent.

In the next neeting, |I'll have the second set of
m nutes avail able for the public and for the board.

But tentatively, the Upcountry Watershed Conmttee
chaired by nyself will conprise of the follow ng: Wyne O ani,
of the Ainda-Kula Soil and Water Conservation Districts;
Warren Wat anabe, fromthe Maui County Farm Bureau; Doug
MacCl uer, of the Central Maui Soil and Water Conservation
Districts.

Buzz Stluka, S-T-L-U K-A of Hal eakala Ranch, nmainly
because the pipeline is going through an easenent through
Hal eakal a Ranch. Al so Ben Yamanoto, fromthe Maui Farnmers

Exchange; al so Neil Nakanura, fromthe Maui Produce Processing
Co-op; and al so a nenber of the Board of Agriculture.

And we try to get farmers representing different

districts on the commttee so that we have equal input from al

the segnents of the farmng comunity. Also we'll have Elli ot
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Krash fromthe Kula Community Association. She will not be an
of ficial menber, but because the Kula Conmunity Associ ation has
been a big supporter of the dual line, she wll be invited to
the neetings but not be a voting nenber.

Al so anot her nenber fromthe Departnent of Hawaii an

Honme Lands, the honesteaders, |'mgoing to have a nenber from
that community, which | guess they will have sone ground
br eaki ng probably in Decenber -- on the commttee.

Sol wll start a neeting, nmaybe have David Craddi ck
and -- explain to the conmmttee on the structure of how the
water is going to be distributed. | think -- right now | think
the maximumis 1 mllion gallons a day of ag waterline.

MR. CRADDI CK: That's roughly what's currently being

used.

MR, HASH MOTO So the commission is charged with
the task of trying to see how the distribution will be made to
the farmers. And also the Maui County Farm Bureau wi |l be

sending a survey to the users of ag water to see if they are

still interested in agricultural water and how it's being used,
in order that we don't have gentlenen farners that are not
really using ag water to get on the |ine.

"1l be distributing the second set of m nutes at
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the next board neeting. [|'ll e-mail it to Kathy. Any
guesti ons?
CHAIRVAN RICE: M. Starr?
MR STARR Reading the mnutes here on the |ist of
I ssues and concerns, the top one, No. 1 on issue says,
"Hal eakal a Ranch intentions of giving up land for the pipeline
project were to help farners and being able to utilize the
wat er. Sonehow t he Hal eakal a Ranch request was m sconmmuni cat ed
and the capacity of the Upper Kula Ag Water System was
m sunderstood. W I | Hal eakal a Ranch reduce its water use as
ot her demand on the system i ncreases?"

That seens to inply that the entire 1 mllion gallon
that the systemis able to provide is already being used by
Hal eakal a Ranch. |'mcurious, is that --

MR, HASHI MOTOG.  Renenber, | guess a couple of
neetings ago they had the request for Hal eakal a Ranch, Mau
Pine, and | think one of the protea -- JimHeid, and their --
request anounted to sonething |ike 900,000 gallons. So | guess
in the neeting they agreed that they got to cut back, because
the line ends there. So once the line continues, | guess --
David, were they given neters? O they're going to be given
met ers?

MR CRADDI CK: No. | think between our board and
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the Departnment of Ag, we have got to get that item No. 7
resol ved on how you are going to manage the system That was a
point there that in that agreenent that said --

MR. HASH MOTO. That was one of the concerns of the
farnmers, where the whole mllion gallon allocation is taken,
there's nothing left for anybody el se.

MR. STARR That's my concern too. And | just want
to express ny support for the small farnmers of Kula, that it
was really intended to help them and i nstead what's happeni ng

is a large corporate thing is happening to use all of it, and I
hope that they --

MR, HASHI MOTOG.  That's why we have the conmttee.

And | guess because the line is going through Hal eakal a Ranch,
| guess they will make sone considerations, but that's a big
concern of the commttee.

MR. STARR If the small farmers need the board to

stand with them --

MR HASH MOTO | think they understand the

situation. Any other questions?

CHAIRMAN RICE: M. Craddick?

MR CRADDICK: It's not a question. There seens to

be a | ot of concern about why we put in a 24-inch line, not
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really expecting any service to be in that area. And just for
board clarification, ny understanding for the reason for
putting in that line was to avoid having to put in a booster
punp station where everybody downstream woul d have to have that
added into the cost of operating the system
Because essentially what was one user, and | guess
the perception is because this line is so huge it can provide a
| ot of water up front, and it's not true, that big |line was put
in just to avoid pressure |osses to avoid putting in a booster
punpi ng station.
And then one itemthat | just handed to Peter here,
in that nmeeting that Cark had, the issue cane up that in
addition to the $6 mllion that was appropriated for that
proj ect, which was supposedly through the Departnent of Ag,
there is an additional $2 mllion that was directed to the
County of Maui. That did not get vetoed.
And there's a request in right now to have us
del egate those funds back to the Departnent of Ag to begin a
third phase. Does it say there, Peter --
CHAI RVMAN RICE: Design for phase Il is nearing
conpletion. Phase Ill is to begin as soon as funds are
avai |l abl e.

MR, CRADDI CK: So they are asking for us to rel ease
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those funds to them | would expect because it's County of
Maui, I'mnot sure if we have to get mayor involvenent in
there. | suspect we need to get mayor involvenent in there

too. The mayor concurs with that decision.

CHAIRVAN RICE: But if the notion to approve this
appropriation of funds back to Departnment of Agriculture, would
t hat be appropriate?

MR. CRADDICK: If we can do that.

MR. HASH MOTO. So noved.

MR. NOBRI GA: Second.

CHAl RVAN RI CE: Mved and seconded. Shall | read
the letter to everyone?

MR, KUSHI : \What are you noving to do?

MR STARR | feel the sane way. Don't feel bad.

CHAIRVAN RICE: W'Ill agenda it for the next
meeting. | thought it fit under the report of -- okay. Thank
you, Clark. | got to ask O ark, you appointed the commttee?

MR. HASH MOTO.  Pardon ne?

CHAIRMAN RICE: The commttee was appoi nted by you?

MR, HASHI MOTO  Yes.

CHAI RVAN RI CE: Anybody have any objections? That's

why we asked Clark to head that up. Let the record show
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there's no objection to the commttee nenbers presented by
Cl ark Hashi not o.
One last itemon the agenda, we have the continuing
evaluation of the director. Unless | m ssed sonething.
MR, NOBRI GA: Wiat about di scussion and possible
action of ramfications?
CHAIRVMAN RICE: That's if we had to go into
executive session. That's the sane as this.
MR. NOBRIGA: | wanted to hear what would be the
ram fications.
CHAI RMAN RI CE:  Okay.
MR. NOBRI GA: We can defer it.
CHAIRVAN RICE: W deferred it to the next neeting.
MR, STARR M. Chair, on this |l ast agenda item
it's sonething | really want to see us pursue; however, |'m
kind of out of steamtoday, | think everyone is.
Al so, we shoul d have before us a docunentation from
t he previous go-around on that. So |I would like to suggest we
defer that and when we cone back we have the docunentation from
the previous portion of the review and so on avail able for us
i n our package.
CHAIRMAN RICE: The chair has no objection if the

rest of the board nenbers agree. M only comment woul d be that
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we do it in an expeditious manner. W owe the director that.
As quickly as we can.

MR. STARR Let's do this the next tine.

CHAIRVAN RICE: That's fine with me. Any
obj ecti ons?

MR. NOBRI GA: No objection.

CHAI RVAN RICE: M. Hi ranaga?

MR H RANAGA: So is it the purpose to reeval uate
hi n? \What are we doi ng?

CHAIRVAN RICE: W told the director that we woul d

reeval uate him

MR, H RANAGA: So we're going to have the bl ank
forms again that we fill out at the next neeting?

CHAI RVAN RI CE:  Yes.

MR. H RANAGA: | believe you consolidated coments?

CHAI RMAN RI CE:  Yes.

MR. H RANAGA: W can | ook at those and decide if he
needs i nprovenent or not?

CHAIRVAN RICE: Right. Is that good?

MR, HI RANAGA: (Nods head.)

CHAIRVMAN RICE: |Is there any ot her business to cone

before the board at this tinme?
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MR, NOBRI GA: Wen is the next neeting schedul ed?

MR. CRADDI CK: 24t h.

MR NOBRIGA: |'Il be out of town.

CHAI RVAN RICE: Mbdtion to adjourn.

MR. STARR | was hoping just to state that the
follow ng neeting we keep that to basically one area, which is
Central Maui availability and source and so on.

CHAI RVAN RICE: W got a bunch of things now.

MR, STARR. That would be follow ng the Novenber or
what ever .

CHAIRMAN RICE: M. Craddi ck?

MR. CRADDI CK: W have to answer that letter to the
wat er conm ssion on the 4th of Novenber, so can't go nuch
further than that.

MR. NOBRI GA: One special neeting next week.

M5. PARSONS: | think we shoul d.

MR, CRADDI CK: Maybe you can put the itemfor the
attorney on there.

MR, NOBRI GA: W need a new agenda. W have six
days, tonmorrow until Thursday.

M5. PARSONS: Do you think you can put one
t oget her ?

MR CRADDI CK: | don't do the agendas.
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CHAI RVAN RICE:  On what issue?

MR. NOBRI GA: Central Maui for -- answer the
conmm ssi on.

CHAI RMAN RICE: Not Central Maui. You nean the
SEI S?

MR. CRADDI CK: That and the record on lao and
Wai he'e fromthe water comm ssion.

CHAI RMAN RI CE:  Oh.

MR. NOBRI GA: Those guys in da kine, the guys in
U upal akua that clean the nmawae (phonetic).

MR CRADDI CK: Next week Wednesday, the item about
the water comm ssion is going to be on the council's agenda.
Al so they are asking nme to cone to that neeting and give them
sonething. | don't know what.

M5. PARSONS: Meeting for Thursday?

MR. CRADDI CK: Today we can file it for -- there is
still time to Tuesday.

CHAl RVAN RICE: What's the date?

MR, CRADDI CK: The 15t h.

CHAI RMAN RI CE: What woul d be on the agenda?

M5. PARSONS: SEIS, central valley.

MR. CRADDI CK: Water conm ssion report, whatever the
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board needs here.

CHAI RMAN RICE: SEI'S, water designation report.
What else? That's it.

MR, CRADDI CK: Those are the only two?

CHAIRVAN RICE: Is that all right with everybody?

MR. H RANAGA: Wiat date?

M5. PARSONS: 15t h.

CHAI RMAN RI CE: Tuesday the 15th.

MR. NOBRI GA: Really?

CHAI RVMAN RICE: That's what they're saying.

MR, NOBRI GA: Wdnesday, get the da kine here.

CHAI RVAN RICE: Mbdtion to adjourn.

MR. HASH MOTO. So noved.

MR, STARR | want to be sure this is not going to
preclude us fromlooking into the availability of source for
Central Maui at a | ater date.

CHAIRVAN RICE: | wouldn't think so. It would not
be ny intention. W' re adjourned.

| WADO COURT REPORTERS, | NC.

(The proceedi ngs were concluded at 2:08 p.m)

| WADO COURT REPORTERS, | NC.
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"By Water All Things Find Life"

Department of Water Supply
County of Maui
P.O. Box 1109
Wailuku, HI 96793-6109
Telephone (808) 270-7816
Fax (808) 270-7951
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