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MR. NOBRIGA: Call the regular neeting of the

Board of Water Supply to order. [It's Tuesday,

December 17, 2002. It isalittle after 9 a.m at the

Kahul ui Shoppi ng Center.

In attendance for today's neeting we have

board nenber Virginia Parsons, board nenber Howard

Nakanmura, board nenber Kent Hi ranaga, board nenber

G ark Hashi noto, and board nenber M ke Nobriga. Also

I n attendance is our current still serving as our

board -- as the water director, David E. Ray Craddi ck,

honor abl e corporation counsel M. Kushi, the board
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secretary, the vivacious Cathy Howard. Menbers of the

publi c.

Moving to our agenda, | would like to ask the

nmenbers to give approval and receive mnutes of our

regul ar board neeting of Novenber 7, 2002. The notion

Is in order for its receipt, including the two pages

of corrections addendum attached to it.

MR HASH MOTO. So noved.

MR. NAKAMURA: Second.

MR. NOBRIGA: It has been noved by d ark

Hashi not o and seconded by Howard Nakanmura to receive
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the mnutes. Any discussion? Al those in favor,

signify by saying aye.

(A chorus of ayes.)

MR. NOBRI GA: (Qpposed, nay.

(None.)

MR, NOBRI GA: Mbtion carri es.

I would like to open up the floor for

testinmony fromthe public, be it oral, verbal or

witten.

Moving to our very |ight agenda, take up Item

V, Director's Report 02-56, recommended nethod of
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pro-rating water distribution costs. M. Craddick.

MR. CRADDI CK: Okay. We net with M. Keal oha

and six areas were identified that could be used to

spread distribution costs over a w der user group than

requiring the first user to pay everything and | ater

persons are added on at no charge.

Those nethods are basing it on the flow

requi rement which includes fire flow, basing it on

average day usage; area of subdivided |lots; off-road

frontage action; per subdivided unit; and the ability
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to pay. And listed there are sone pros and cons and |

won't go into those, but our recommendation is to use

a conbination of 1, which is basing it on the flow

requi rements, and 5, which is per subdivided |lot and

alter that 5 per subdivided unit to the maxi num nunber

of lots, neaning that if sonebody can divide into 6

| ots but for whatever reason they only subdivide into

4 |ots, they still have to pay the 6 lot pro rata

shar e.

The costs would be paid up front or interest

pl us adm ni strative costs would be added when the lots
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are subdivided at the owner's |leisure |later on. That

nmeans that they won't have to pay -- people who are

not subdividing that benefit don't have to pay up

front if they don't want to, but |ater on when they

finally do decide to subdivide they woul d have to pay

Interest plus admnistrative costs, keeping track of

all of this.

And then we're recommendi ng that the nunber of

lots allowed to participate at a mninumis one | ot

and at a maxinmum 10 | ots, and the costs shoul d be

based on actual costs of the actual project rather
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than using sonething |ike the Water System Devel opnent

fee where we're using an average equity in the

di stri bution system because distribution are very

related to the area that you're working in.

So if the board would |Ii ke these

reconmendati ons, then |I guess the next step we would

do is actually taking these criteria or whatever

criteria you choose and actually preparing a rule to

cone back to the board for review

MR NOBRI GA: | think we should -- | would

like to see this worked on going forward and at this

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutesymin021217.html (9 of 92) [8/14/2008 12:17:57 PM]



Department of Water Supply: 12/17/02, Regular Meeting

point intinme | think it needs to be referred back to

the departnent for formal proposal on rule nmaking that

shall be sent on to create an ordi nance with the

County of Maui and the process that shoul d be adopted,

that will be in effect cone January. Any ot her

conments fromthe board? So ordered.

MR. CRADDI CK: Are you agreeing with the

recormendati ons that we have there?

MR. NOBRI GA:  Yeah.

MR. CRADDI CK: Ckay. Thank you.
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MR H RANAGA: Question.

MR. NOBRI GA: Yes, Kent.

MR H RANAGA: Wo is M. Keal oha?

MR CRADDI CK: Where is he?

MR, H RANAGA: Who.

MR CRADDI CK: He cane fromthe board to --

Joe Keal oha. He cane to the board a while back to get

final approval, Iike Domnic Mreno, for a subdivision

where there wasn't adequate water lines. And | think

sonebody on the board asked if he was willing to pay a

pro rata share of a project that we were doing in the
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area and he said yes. And because we didn't have any

way of determning the pro rata share, he said he

would sit down with the staff and cone up with sone

criteria and he did that and this is the result of

t hat .

MR. H RANAGA: | guess ny one concern is it

woul d appear to ne that the board woul d be advanci ng

funds for the construction of facilities and then be

in a position of having to collect in the future from

addi tional users. | don't know the viability of being

able to collect, first of all, and the tine it would
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take to collect those funds. And also, is it prudent

for the board to be advancing funds for the creation

of infrastructure for the advantage or of the

devel oper.

MR. NOBRI GA: For ne, Board Menber Hi ranaga,

that wll be part of a discussion going forward in

trying to search out a fair and equitable solution for

the many applicants that we have heard in the past,

| ooki ng for sone type of situation that they can nove

forward with projects that are being held -- a project

has been held up because of inadequacy in lines. |
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don't know. Just sonething to | ook at.

M5. PARSONS: | believe we went through this

once before when M. Keal oha was here and | think you

asked about the sanme questions, Kent. This was a

project | believe was al ready underway. W had

already allotted funds, for exanple, for M. Kealoha's

construction in the nei ghborhood. Wat he was asking

for was to be able to go through a subdivision and he

needed us to be able to sign off on it fromthe water

departnment. And in order to do that, we asked if he
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would be wlling to pay a prorated share for the

I nfrastructure, and he said he would. He was | ooking

-- we were al ready under construction, but we hadn't

conpleted it, right?

MR NOBRI GA: M. Craddi ck.

MR. CRADDI CK: That's right, but I'mtaking

M. Hiranaga's comments as nore generic than just

M. Keal oha's. The philosophy instead of the first

guy com ng al ong and paying everything, nowif you' ve

got under 10 lots, it's the Board of Water Supply

that's going to be paying. And the only thing that |
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can say about that, Kent, is the Board of Water Supply

probably has to fix these |ines up anyways, so if you

have anot her revenue source comng in, that just helps

you fix the lines up quicker. And if sonebody is

wlling to pay a lot of the line, it may help in

prioritizing. It doesn't nean that the water

departnment is going to go ahead and do this just

because the person wants to do this. The Board of

Wat er Supply may not have the noney to do it. So they

may have to be willing to take on nore of a front end

cost of it if they want their project to nove faster
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than the board can nove. This just allows or requires

ot her people that benefit fromthat inprovenent to pay

for it, not just the first person.

So | think that's where you have to wei gh and

bal ance the Board of Water Supply getting in and

fixing up lines for a specific project, versus

sonebody comng in and fixing up the Iine and doi ng

the Board of Water Supply's job for everybody and then

everybody el se junps on for free. So which one is

better is sonething you'll have to westle with as you

go forward.
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MR. NOBRIGA: Carl, please cone forward, sit

in the official chair, grab the m crophone from

M. Craddick.

MR. FREEDMAN. My nane is Carl Freedman. The

el ectric conpani es have several types of tariffs that

are used for simlar situations and they have parts of

their tariffs identified under which circunstances the

hookup charge is sufficient to pay for a hookup and

when that threshold is greater, the custonmer has to

pay some portion of the distribution charges. And
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MECO has one tariff. HELCO has a simlar tariff --

they actually have two. And then the one that both of

them have, the first custoner would pay the entire

anount. But if any additional custoners then hook up

to the line, the fees that they would be charged their

pro rata share and the original custoner would then be

r el mbur sed. So that's one nethod that both MECO and

HELCO have.

HELCO al so has an additional nethod where a

nunber of people can get together in like a hui type

of an arrangenent and they all pay it together. And I
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forwarded to the water departnment those tariffs and

perhaps in -- those are details that need to be worked
out. It's not just a matter of who pays. There are a
nunber of procedural things that will have to be

addressed in the rule and perhaps sone suggestions

coul d be nmade t hen.

MR. NOBRI GA: Move on to Communi cation 02-43,

resignation of Peter Rice as Chair and nenber of the

Board of Water Supply. The letter has been sent to

the current mayor, Janes "Ki nb" Apana. Action

required is to receive the letter and graciously
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accept his resignation.

MR NAKAMURA: M. Chairman, | nove to receive

and accept the resignation of M. Rice, with regrets.

MR NOBRI GA: Second?

M5. PARSONS: Second.

MR. NOBRI GA: Seconded by G nnie Parsons. Any

di scussion? Peter R ce has been an incredible asset

to this board, serving as Chair for alnost tw years

and it is with deep regret that we're going to see him

| eave. We do have a resolution that will be taken up

| ater on in the neeting.
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Al those in favor, signify by saying aye.

(A chorus of ayes.)

MR. NOBRI GA: (Opposed, nay.

(None.)

MR. NOBRIGA: Modtion carries. Mywving on to

O her Busi ness, discussion/possible action regarding

el ection of Chair and Vice Chair.

At this tine a notion would be in order to

have a Chair succeed -- the Vice Chair succeed the

Chairman, and at this tine | wuld |ike to recomend
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appoi nting dark Hashinoto as the vice chair.

Yes, Howard.

VR. NAKAMJRA: So | nove.

MR. NOBRI GA: Thank you. Second.

M5. PARSONS: Second.

MR. NOBRI GA: Moved and seconded. Any

di scussion? Al those in favor, signify by saying

aye.

(A chorus of ayes.)

MR. NOBRI GA: (Qpposed, nay.

(None.)
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MR. NOBRI GA: Thank you, guys, and | ady.

Possi bl e action regarding review of Upcountry

drought situation. | asked the water director

Craddick to bring back to the table Resolution 98-18

which was a resolution that not all of the nenbers of

this body had in their possession during our

di scussi ons during the special neeting on declaring a

dr ought energency Upcountry.

MR. CRADDI CK: Do you want nme to go over it.

MR. NOBRI GA: Yes, please.

MR CRADDICK: How this resolution cane about
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was the rules of the Board of Water Supply just say

that the board can declare a drought and we didn't

have a cl ear understandi ng between the staff and the

board as to what a drought was, how severe the drought

was. We established these guidelines. There were

previous resolutions that predated this one. This was

the nost recent iteration up to the tinme that we went

into an agreenent with A& basically where we said we

woul d keep reservoirs up to 80 percent as nuch of the

time as we could and we woul d use all avail abl e

groundwat er sources when there was a drought. But
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we're kind of left in a void as to what's a drought,

as was apparent at the |ast board neeti ng.

This resolution is still in force and effect

until the board rescinds it and | guess -- well,

anyways, it's got three levels of drought in there, a

drought watch, a drought warning, and a drought

energency and then it's got the steps that we take

reversing out of that. And the way it had worked was

these triggers and actions that we took when those

triggers were net were fairly well understood by staff
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and the community and | would certainly recommend t hat

you continue doing sonething like to even if you want

to change themto sone other |evels. Because right

now the main function of a drought is so that we can

use ground water sources and actually avoid going into

a drought situation. So the |andscape has changed

significantly fromthe tinme we passed this and it

woul d just be ny recommendation to continue sonething

like this in witing so that there is a very clear

under st andi ng between the staff and the board.

Because as far as | know, it's still the board's

file:///C)/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min021217.html (27 of 92) [8/14/2008 12:17:57 PM]



Department of Water Supply: 12/17/02, Regular Meeting

prerogative to declare a drought.

Do you want ne to go over the current

si tuation?

MR. NOBRI GA: Yes, please.

MR. CRADDI CK: Okay. The current situation,

Wailoa Ditch is about 54.7 mllion gallons per day, or

27.4 percent of capacity. The Kanole Water Treat nent

Facility is producing about 2.1 mllion gallons. The

Piiholo Treatnent Facility, the reservoir is 99

percent full. Production is about 2.3 mllion

gal l ons. Wi kanoi reservoir, the reservoirs are
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enpty. Kahakapao, the reservoirs are at about 65

percent. The dinda Treatnent Facility is producing

about 1.2 mllion gallons. The total demand for the

Upcountry systemis 6.4 mllion gallons. This

i ncl udes surface water which is at 5.6 and water from

t he Hai ku and Kaupakalua well, 0.8 mllion. And the

average demand for the past week is about 6.1 mllion

gallons a day. And this is as of this norning, the

report this norning.

We still do not have the Hamakuapoko wel |s

operating where they can put water into the system
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They have taken this entire tinme fromthe |ast neeting

to get the wells disinfected and now that they're

disinfected they're trying to disinfect the GAC pl ant

and that may take -- probably it wll take an

equi val ent anount of tine, two or three weeks to do

that, to get the GAC plant disinfected. And keep in

m nd that other well is still not functioning, so.

MR. NOBRI GA: Questions?

MR. HI RANAGA: Questi on.

MR, NOBRI GA: Yes, Kent.
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MR. H RANAGA: So based upon your letter given

to us this norning on the current status of the

Upcountry water system where should we be, in a

drought watch or in a drought warning or in a drought

enmer gency?

MR. CRADDI CK: According to this resolution, |

don't believe we neet any of the -- well, we neet sone

of the individual triggers, but for a drought watch

it's at |least three of the above triggers and we do

not even neet -- | take that back. W neet three --

we neet three -- | guess we neet that one there and
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then maybe the rainfall prediction for the future,

m ght be that we neet two there. So at the nost, it's

a drought watch situation. But |I'mnot even certain

we neet three of those six triggers there.

MR. NOBRI GA: The six would be, M. Craddick?

MR. CRADDI CK: The average daily inflowis

| ess than system demand and it appears the inflowis

greater than system denmand because the reservoirs are

filling up. The raw water reservoir is less than 110

mllion gallons -- or 101 mlIlion gallons total and we

exceed that. W exceed 27 mllion at Lower Kula, we
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just don't exceed 74 mllion at upper Kula. So

because it says or then argunentatively we could neet

that one. The total EM Ml iko Ditch flowis at |ess

than 200 ngd; we obviously neet that one. And then we

al so neet the -- we're less than 107 mllion gallons a

day at Wailoa. The rainfall prediction in the

foreseeable future is insufficient to provide average

daily flows on the 2 mllion gallon Upper Kula or 3.75

mllion gallon Lower Kula system And again, | would

-- the rainfall prediction I'mlooking at is the E

Ni no report which basically is saying this winter is
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going to be dryer than nornmal. | have no way to

confirmor deny whether it wll be that way, but

that's what the prediction is.

The Kanole demand is greater than 4 mllion;

that's not net because the demand is around 2, 2.1.

And Lower Kula demand is greater than 4 mllion; and

we don't neet that one because it's about 2.3 mllion

gallons. So basically we neet two of these six here

on the drought watch.

M5. PARSONS: Do you have the nedia going
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right now? Do we have conservation on the radio?

MR. CRADDI CK: Yes, | believe so, yes.

M5. PARSONS: You m ght want to have jack this

stuff up -- step up press releases if we're going to

maintain this so that every few days they're getting a

press release to rem nd people. Because otherw se

they won't announce it during the news unless you keep

constantly rem nding themon the radi o stations.

MR. NOBRI GA: Any further action?

M. Hiranaga.

MR H RANAGA: So what is our current status?

file:///C)/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min021217.html (35 of 92) [8/14/2008 12:17:57 PM]



Department of Water Supply: 12/17/02, Regular Meeting

Are we in a drought watch? Are we in a drought

war ni ng, a drought energency, or are we nornal ?

MR. CRADDI CK: Right now the board has | ust

decl ared a drought. And like |I said, we don't

actually neet any of these criteria except that we

don't have the reservoirs up at 80 percent which is

another criteria to look at. | think what really

needs to be done is this resolution needs to be

revised and in line with current agreenents that the

board has if you want to continue trying to keep

reservoirs at 80 percent. And | do not recommend t hat
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because we wasted quite a bit of noney in the year

2000- 2001 trying to keep reservoirs at that |evel.

And the only thing | can say is | think this

needs to be relooked at in light of the current

events, where we can basically avoid a drought

situation by running groundwater sources that are

avai l able to the board.

MR. NOBRI GA: Yes, M. Hiranaga.

MR H RANAGA: So should we continue to be in

a drought energency situation?

MR. CRADDI CK: Because the long lead tine is
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for less rain rather than normal rain, ny

recommendati on woul d be to continue because hopeful ly

we wll get those wells functional at sone point and

they woul d be available to use if the situation

wor sens. But right now nothing is even going into the

system And I'Il leave it up to corp counsel whether

we need to continue the drought to continue trying to

get these things operational. |[If we don't, then nmaybe

there is no need for it.

M5. PARSONS: | thought you said drought
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wat ch.

MR. NOBRI GA: Before you go ahead,

Ms. Parsons, is M. H ranaga done with his questions?

Thank you, Ms. Parsons, you have the fl oor.

M5. PARSONS: Kent said energency; | thought

you sai d drought watch.

MR. CRADDI CK: Yeah, that's right.

M5. PARSONS: W don't need energency, just a

dr ought wat ch.

MR CRADDI CK: That's correct.

MR NOBRI GA: M. Nakamur a.
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MR. NAKAMURA: M. Chairnman, | would like to

just ask corporation counsel a question as to what is

the board's authority under the recent charter

amendnent as it relates to declaration of drought or

is that now an adm ni strati ve functi on?

MR. NOBRIGA: It's actually next on the

agenda, M. Nakanur a.

MR KUSHI : Yes, M. Chairman and Menber

Nakamura, can you hold off until the next iten? | can

cover it then.

MR. NAKAMURA: Thank you.
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MR H RANAGA: Clarification: Are we in a

drought watch or are we in a drought energency?

MR. CRADDICK: As far as | know, you've just

decl ared a drought and not making any nore reference

to it than that.

MR. NOBRI GA: Any further discussion on

droughts and what not? GCkay. No action is required.

Just an informational -- we'll revisit the drought

declaration in our January -- regular neeting in

January. Ckay.

Moving on to item C,  di scussion and possible
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action regarding report from Corporation Counsel on

the duties and responsibilities of the Board of Water

Supply under the County of Maui's Charter anmendnents.

M. Kushi, please.

MR KUSHI: M. Chair, may | ask that you cal

a short recess so | can pass out sone handouts?

MR. NOBRI GA: Very good.

(Brief recess.)

MR. NOBRI GA: Thank you, M. Kushi, for

preparing this docunent. [|If you woul d.
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MR, KUSHI : Yes, M. Chair, what | passed out

to youis -- first of all, it's a neno fromour office

dat ed Decenber 4, 2002, from Brian Mto, our First

Deputy Corporation Counsel to Dain Kane, Acting

Council Chair. |It's quite a long neno. It was copied

to the departnent, M. Craddick and M. Tengan, and |

believe M. Rice also had a copy but I'mnot sure if

the remai ni ng board nenbers did. But anyway, that's

the first docunent.

The second one again is the -- | took it out

directly fromthe text of the proposed Charter
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anendnents starting at page 27, alternate proposal 9

which is 9A, which was adopted by the el ectorate. And

that's the full text of the Charter changes with the

del etions as well as the additions.

Soif I my, M. Chair, first of all, going

over the -- ny intent this norning is just to kind of

briefly summari ze the changes as a result of the

Charter anendnent and how it affects the board and

maybe touch on sone of the departnental

responsibilities.

Going on to the neno dated Decenber 4th, nost
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of the itens -- sone of the itens do not apply, but

the main itens are basically that there was a question

of when the anendnents becane effective. |It's clearly

stated that they had becane effective Decenber 5th,

which is 30 days after the election. Sone Charter

amendnents are not effective until early January. But

for purposes of this discussion, Charter Anendnent 9A

becane effective Decenber 5th.

It goes on in terns of starting on page three

about the status of the director, but we don't need to

get into that. M understanding was that the current
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mayor did appoint M. Craddick and M. Tengan in their

respective positions for the interim Cone January

2nd, that will change.

And lastly, in terns of starting on page siXx

of that nmeno, they do discuss rule nmaking and the

authority of the board. And basically our office's

position would be or is that your current rules,

departnmental rules, which up to Decenber 4th the board

passed, the mayor signed, and then Council approved,

those rules validly adopt still remain in force and
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effect until repealed. However, it's our position

that in the event the current rules conflict with the

charter anendnents, the specific authority of the

board as revised by this Charter Anmendnent 9A, to that

extent the Charter Anendnent, if they're inconsistent,

to that extent the rules nust take second place. And

"Il get into instances where that woul d happen. But

again, the board still exists, your rules still exist,

unl ess inconsistent with the provisions of the Charter

Amendment .

So any questions on that? | knowit's quite
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| engt hy, but yet those are the three points | think

this meno brings out fromthe standpoint affecting the

departnment as well as the board.

And lastly, M. Mto did cooment, | believe,

on the top of page seven of this neno that he cannot

-- he was not presented a case by case situation

wher eby we coul d nake a decision, you know, if the

rule is in effect or not. And until presented, it's

really not a shotgun approach. And | will try to

touch on that in a second.

Moving on to the second handout which is the
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text of the charter anmendnent package, which | took it

out fromhere, the Revised Final Report of the Mau

County Charter Comm ssion. The enphasis here is that

on page 27, the first sentence underlining Alternate

Proposal Nine was that the intent, | believe, of the

Charter Conm ssion -- not Charter Comm ssion, this was

proposed by the Council. But as stated in the Charter

Comm ssion's report, the intent of the Council in

putting forth this alternate proposal 9A was that if

passed, the effect would be -- the effect of the--

passage wi Il have the effect of making the departnent
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a regul ar county agency |ike the Parks Departnent or

the Public Wrks Departnent, et cetera, under the

Mayor's executive managenent and the Council's

| egi sl ative oversight. So the intent is clear there.

And i nstead of going on and on section by

section, in essence as it affects the board, | believe

I f you | ook at page 28, Section 8-11.3, Board of Water

Supply, in essence the underlining portions of that

anendnent, the |ast sentence basically states that the

Board of Water Supply shall act as an advisor to the
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director and the mayor and the council in all matters

concerni ng our county's water system

Under Section 8-11.4, Powers, Duties and

Functions of the board, a | ot of those functions

basically were deleted. Nanely, now you have no power

to appoint, evaluate or renove the director. You have

no authority to adopt rules, no authority to create or

abol i sh positions, no authority to adopt an annual

operating or capital budget, no authority to acquire,

purchase, |ease, sell, or otherw se convey and accept

real property.
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So your remaining -- the question is what is

your remaining authority. Again, reflecting back to

the previous section, you have to give your -- you're

an advisor to the departnent, to the executive and to

the Council. However, remaining provisions are that

you' re specifically enpowered to review before

submttal to the departnent's budget. You still have

that function; again, in an advisory capacity.

And then in ternms of rates and fees, you have

that authority to recomend before submttal to the

mayor for review. There is sone nuances in the
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situation about rates and fees, the bottom of page 28,

subsection 2. As | read it, it says that the board

can recommend t he establishnent and adj ust nent of

rates and fees and then submt it to the mayor for

review and approval. Then it goes on, "If approved by

the mayor, then it will be submtted to the council."

So | believe the mayor has authority to basically

wi thhold rates and fees. |In essence a pre-veto

functi on. However, that doesn't involve the rul es.

Moving on, in ternms of -- bottom of page 29,

again, the previous section 8-11.8, Approval of
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Rul es, that entire section was deleted. So the

guestion is what happens now. In the case of a

previ ous di scussi on about the resolution, ny

understanding it was not a rule. However, if you want

to make a rule, the question is what happens. The

charter says you don't have the authority to propose

rules. However, the departnment as a county agency

still falls under HRS Chapter 91. Any departnent or

agency of the state or county can undert ake

rul e-maki ng procedures. So | would inmagine you as the
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advi sor to the departnent can discuss rul e nmaking.

The departnent can go out to the public for rule

maki ng. And there is a procedure in Charter 91 for

that. Then the mayor signs off on rules.

MR. CRADDI CK: Where does it say that? That

the mayor signs off on the rules.

MR KUSHI: M. Chair, Section 91-3(c), HRS.

If I may continue, M. Chair, so those are the

sections that | believe affects the board' s situation

to these new charter anendnents. As | stated, you

know, | didn't have the tine to go point by point over
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all of your rules, but there will be situations where

your rules are in existence and if you recall we just

recently passed appeal procedures -- specifically

appeal of the director's decisions, if a custoner

doesn't like it, they can appeal to you. The question

becones -- and | believe a two-thirds majority. If

you decided it was arbitration -- arbitrary,

capricious, et cetera, you could overturn his

deci sion. That now becones strictly advisory. |

bel i eve a nenber of the public could go through that

because your rules still are in existence. However,
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any decision rendered by the board wll be advising

the director, hey, why don't you think about it again.

In essence it becones a reconmendati on. The nenber of

the public could just say well, why waste ny tine

wth that, ['lIl just take you to court. That's his

choice. Even after, you know, even before Decenber

4th, they could still take you to court. But again,

your rules still are in place.

Board Menber Nakamura wanted to di scuss the

4.1 about the drought. Section 4.1 of your rules

under Declaration of Drought, there are about three
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areas where it says the director, wth approval of the

board, with approval of the board, et cetera, et

cetera, et cetera. Again, because of the Charter

changes, your rules are still in effect, but it

becones a recommendati on

Technically, and |I believe maybe it hasn't

been brought up to our office for decision, possibly

the director could just do it. GCkay. Because you

agai n not overturn based on these Charter anmendnents

the director's decision. And we're not talking about
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the mayor or the council; it's the director.

| could go itemby itemover the rules if you

want to -- nmaybe for the next neeting -- and do a

chart scenario where the board is stated as being

supervisory to the mayor and this would change. But

|"mnot prepared to do it now.

MR. NOBRI GA: Questions, nenbers?

M. Hashi not o.

MR HASH MOTO. So the board could recomend

calling a drought or calling off a drought, but if the

director doesn't agree then it's his prerogative.

file:///CJ/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min021217.html (59 of 92) [8/14/2008 12:17:57 PM]



Department of Water Supply: 12/17/02, Regular Meeting

MR KUSH : That would be our office's

posi tion.

MR. NOBRI GA: Any ot her questions, nenbers?

Do you have a question, Herb?

MR. KOGASAKA: My question is processing fees

for the appeal of the director's decision is $300. Do

we continue to collect that or what is corporation

counsel's take on that?

MR KUSHI : Yes. |If I recall, to get a

heari ng before you on an appeal, it does cost sone

funds. That has not changed. The outcone -- the
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ef fect of your decision does change. But if soneone

wants to go through it, the rule still stands, they

have to pay this fee.

MR NOBRI GA: M. Craddi ck.

MR. CRADDI CK: One thing that you may want to

get additional advice on is 91C or 3C, the adoption

amendnent or repeal of any rule by any state agency

shall be subject to approval of the mayor. The

adopti on, anmendnent or repeal of any rule by any

county agency shall be subject to approval of the

mayor of the county. This subsection shall not apply
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to the adoption anendnent and repeal of the rule to

the county boards of water supply. And the rules that

we have are not the rules of the Board of Water

Supply, they're the rules of the departnent. And the

Big | sl and does not even have a Board of Water Supply.

So that wording in there | believe you need to go into

what the legislative intent was and | believe it may

be that HRS Chapter 54 prevails where the charter does

not say anything about rule making for the Departnent

of Water Supply.
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MR. NOBRI GA:  Virginia.

M5. PARSONS: So just for clarification

pur poses, David, are you saying that HRS may supersede

the county charter issue?

MR. CRADDICK: It wouldn't supersede the

county charter, but where the county charter is silent

then you would go to HRS. And HRS is -- or the county

charter is silent for Departnent of Water Supply rule

maki ng.

M5. PARSONS: M. Kushi, can you give us sone

i nformation on that for the next neeting?
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MR. KUSHI : M. Chair, Menbers Parsons, | can

answer you this now. This is not the tine to argue

about the situation, but it's our position that, |ike

| stated before, the intent of this charter amendnent

was to nmake the departnent a regul ar executive

departnent. There are sone conflicts with Chapter 54

and director nentioned there are sone conflicts wth

the wording of 91-1, et cetera. However, again, it's

our position and we're just citing this one case that

happened back in 1978, HGEA versus County of Mui, and

in that case back in '78, the Charter changed and it's
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a simlar situation |ike we have here, our Suprene

Court basically said that if the Charter puts -- based

on the Charter change, if it puts the departnent back

I nto under the executive branch, then it overrul es any

I nconsi stent state statute. And it specifically

menti oned Chapter 54.

So again, you know, it wll be our position at

this point in time, unless we want to challenge this

case law, which is still good |aw, that any

I nconsi stencies in HRS versus our new Charter, the

Charter would control because it's an executive
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functi on.

MR. NOBRI GA: Thank you. Thank you,

M. Kushi. Yes, M. WIIians.

MR. WLLIAVS: M question is a fundanental

qguestion, Corp Counsel. W have what we call an

active Board of Water Supply and now we have to have

an advisory board. First of all, what wll happen

when one of the nenbers of the board becones eligible

for reelection or resigns, retires, does the

fundanental board as it is right now change, becone an
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advi sory board that is sonmething quite different?

We're nentioning HRS 54. |'mnot quite sure whether

that says anything about that. But it seens to ne

we're dealing wwth a different animal when we're

dealing with an advisory board as conpared to what is

really an active board that directs the operations of

the water supply departnent in Maui County. |Is there

-- will there be a difference in the way the el ection

goes and the role of the nenbers of the new advi sory

boar d?

MR. NOBRI GA: Thank you for your conments.
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|"mnot prepared at this tinme to have questions from

the public answered by Corp Counsel directly. | do

realize that we will have a different set of rul es

cone January. Not being officially elected chairnman

prior to this neeting, | have not made any coments or

haven't nmade any visit with Mayor-El ect Arakawa. |

pl an to have discussions with Mayor Arakawa. The

entire conplexion of this board will change cone

January 1st and new el ections for chairmn and vice

chairman will be in order conme January 1st. Because

in addition to the six | guess vol unteer nenbers of
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this board, we also have comng on to the board the

Director of Public Wirks and the Director of Planning

whi ch we have not had before, only as an ex officio.

MR. WLLIAMS: Thank you.

MR. CRADDI CK: They have al ways been ex

of ficio nmenbers.

MR. NOBRIGA: They're still going to be ex

of ficio?

MR. CRADDI CK: That's what it says.

MR. NOBRIGA: | thought they weren't going to

be.
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MR. CRADDI CK: Under 9 they were going to

becone voting nenbers. Under 9A, they are just ex

of ficio.

MR. NOBRI GA: Ckay. Thanks. Thanks,

M. Kushi. Job well done.

| would like to have the Annual Progress

Report for Maui Nui Botanical Gardens which is in our

agenda, it's a report being that we do have financi al

contribution to this project. |s there any action

required? | don't think so.
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MR. CRADDI CK:  No.

MR. NOBRI GA: Just the receipt of the progress

report. |If no objection, so ordered.

Let's go to Ot her Business, ItemE, Resolution

nunmber 3 (2002), a resolution for Peter Rice. Do |

have a notion to accept this resol ution?

MR HASH MOTO. So noved.

M5. PARSONS: Second.

MR NOBRI GA: Moved and second. Can | ask

Cathy Howard to please read the resolution for us?

M5. HOMRD: Board of Water Supply, County of
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Maui, Resolution No. 3 (2002).

Wher eas, Peter Ri ce of Lahaina, Maui was

appoi nted to serve out the unexpired term of another

Board Menber of the Board of Water Supply of the

County of Maui on July 16, 1999, and served until

March 31, 2001.

Whereas, Peter Rice was appointed to the Board

of Water Supply of the County of Maui on April 1st,

2001 and his termw |l expire March 31, 2006.

Whereas, the said Peter R ce served as

Chai rperson of the Board of Water Supply from Apri
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1st, 2001 to Novenmber 2002.

Whereas, the said Peter Rice has unselfishly

and wi th dedi cati on devoted, w thout conpensation, his

time and energy into matters dealing with the Board of

Water Supply, all in the interest of the people of the

County of Maui .

Whereas, during the tinme of his service as a

Board Menber, he contri buted generously of his

know edge and skills to nmake busi ness and policy

deci sions for the Board that wll influence its

direction and operation for the years ahead.
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Whereas, his interest in this Board and the

Departnment has been greatly appreciated by his fell ow

board nenbers; now, therefore, be it resolved by the

Board of Water Supply of the County of Maui that it

does hereby congratul ate, comend, and thank the said

Peter Rice for the three years and five nonths of

faithful and outstandi ng service he has rendered as a

menber of the Board of Water Supply.

And be it further resolved that the nenbers of

this board extend to Peter R ce our sincere al oha and
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best wi shes for his continued success and much

happi ness in his future endeavors.

And be it further resolved that a certified

copy of this Resolution be transmtted to the said

Peter Rice and to the Maui County Mayor and Council.

Approved as to formand legality: By Edward S.

Kushi, Jr., Deputy Corporation Counsel.

MR. NOBRI GA: Thank you, Cathy. Roll cal

vote, certification of adoption. All those in favor.

Virginia Parsons?

M5. PARSONS: Yes.
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MR NOBRI GA: Howar d Nakamur a.

VMR. NAKAMURA: Yes.

MR. NOBRI GA: Kent Hiranaga.

MR H RANAGA: Aye.

MR NOBRI GA: d ark Hashi not o.

MR, HASH MOTO.  Aye.

MR. NOBRIGA: M ke Nobriga. Aye. Mdtion

passed. The rest of the nenbers are excused because

t hey have [i naudi bl e].

MR. NAKAMURA: M. Chairman, may | just echo

your previous statenments. | think Peter Ri ce was an

file:/I/C)/inetpub/wwwroot/I nternetDownl oads/Water/Minutes/min021217.html (76 of 92) [8/14/2008 12:17:57 PM]



Department of Water Supply: 12/17/02, Regular Meeting

excellent chairman. He did many good things. He was

a very clear thinker and | appreciate his guidance and

|"msure you will followin his footsteps.

MR NOBRIGA: Try to follow, but big shoes.

Wsh | could golf as good as he can.

Menbers, |ast order of business today is a

Resol ution No. 4 (2002) for M. David Craddick. My I

have a notion for its acceptance?

MR HASH MOTO. So noved.

MR. NOBRI GA: Thank you. |s there a second?

MR. NAKAMURA: Second.
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MR NOBRI GA: Myved and seconded. The Board

of Water Supply, County of Maui, Resolution No. 4

(2002).

Wereas, David E. Ray Craddi ck of Wil uku,

Maui was appoi nted Deputy Director of the Departnent

of Water Supply for the County of Maui Novenber of

1990.

Wereas, the said David E. Ray Craddi ck was

appointed Director of the Departnent of Water Supply

of the County of Maui January of 1992.
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Wereas, the said David E. Ray Craddi ck has

wi th dedication devoted his tinme and energy into

matters dealing with the Departnent of Water Supply,

all in the interest of the people of the County of

Maui .

Wereas, the sane said David E. Ray Craddick

has been director for over ten years, making himthe

| ongest serving Director for the County of Mau

Departnment of Water Supply.

Whereas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has noved
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forward, utilizing state-of-the-art technol ogy, wth

such endeavors as being the first public water utility

in the state to install radio-read neters; install,

I ntegrate, and naintain the Supervisory Control and

Dat a Acquisition System known as SCADA; and i nprove

accounting and billing section technol ogy, integrating

with the County's system

Wher eas, under the consider direction of David

E. Ray Craddick, the Departnment of Water Supply has

I nvited and undergone the Anmerican Water Wrks

Associ ation Qual Serve peer review training to inprove
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service and efficiency.

Wereas, the said David E. Ray Craddi ck has

shown his continued dedication to the devel opnent and

care of water resources.

Whereas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has

successfully add twelve new wells to the system

Whereas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has

successful |y added over one hundred twenty-five

mllion gallons of surface water storage to the
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syst em

Wher eas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has

successful |y added over fourteen mllion gallon of

drinking water storage to the entire system

Wher eas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply, after water

rates were approved in 1997, has undergone conti nuous

construction and repl acenent of pipeline where nost

urgently needed.
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Whereas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply for the first

public utility in the state to establish | arge-scale

water treatnent facilities in conpliance with the US

Environnental Protection Agency Surface Water Treat nent

Rul e.

Whereas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has worked to

conti nue wat ershed protection by the purchase of 2000

acres of watershed | ands, the recei pt of a perpetual

conservati on easenent for 3000 acres, and the
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formati on of The West Maui Wat er Munt ai ns Wat er shed

Part nershi p, the East Maui Watershed Partnership, and

t he East Mol okai Wt ershed Part nership.

Wher eas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has

diligently strived to keep the public informed through

public neetings, notices, and the Departnent website.

Wher eas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has shown

dedi cation to our custoners by providing service which

continues to decrease in the nunber of consuner
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conplaints, is provided with the | owest public water rates

In the state, supplies water that is in full

conpliance with the U S. Environnental Protection

Agency's Safe Drinking Water Act, service and supplies

conti nuous even, under drought conditions.

Whereas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply was the first

public water facility in the state to utilize |oan

provi sions under the U S. Environnental Protection

Agency Safe Drinking Water Act.

Whereas, under the direction of David E. Ray
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Craddi ck, the Departnent of Water Supply has

successfully utilized grant nonies in excess of

nineteen mllion dollars to aid in funding capital

| nprovenent projects.

Wher eas, under the direction of David E. Ray

Craddi ck, the Departnent of Water Supply has recovered

three mllion dollars for capital cost to treat DBCP

and operating costs for the next forty years to

operate those facilities.

Whereas, during the tinme of his service as
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Deputy Director and Director, he has contri buted

generously of his know edge and skills to make

busi ness and policy decisions for the Departnent that

w il influence its direction and operation for many

years to cone.

Whereas, his interest in the Departnent of

Wat er Supply has been greatly appreciated by the Board

of Water Supply, now, therefore, be it resolved by the

Board of Water Supply of the County of Maui that it

does hereby congratul ate, commend, and thank the said

David E. Ray Craddick for over twelve years of perfect
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attendance and faithful and outstandi ng service which

he has rendered as the Deputy Director and Director of

t he Departnent of Water Supply.

And be it further resolved that the Menbers of

this Board extend to David E. Ray Craddi ck our sincere

al oha and best wi shes for his continued success and

much happiness in his future endeavors.

And be it further resolved that a certified

copy of this Resolution be transmtted to the said

David E. Ray Craddick and to the Maui County Mayor and

Counci | .
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Approved as to formand |legality by the right

honorabl e Edward S. Kushi, Jr., Deputy Corporation

Counsel .

That's a nouthful. Also |like to add that

whereas M. David Craddick and his wfe, Flo, have

taught us a | ot about attendi ng the AWM conference.

Al those in favor by roll call vote. Gnnie

Par sons.

MB. PARSONS: | would |1 ke to thank

M. Craddick personally for teaching ne an awful | ot

about the water systemin the County of Maui. | think
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you' ve been an outstanding director and |

know you' ve

gone through a | ot over the last 10 or 12 years and |

hope we see you again in the future. Hopefully naybe

you'll come back with us. | personally accept this.

MR. NOBRI GA: Thank you. Howard Nakanur a.

MR NAKAMURA: | would also like to w sh David

the best of luck in the future, David.

MR. NOBRI GA: Kent Hiranaga.

MR, H RANAGA: Aye.
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MR NOBRI GA: Cl ar k Hashi not o.

MR HASH MOTO | think David is one of the

nost know edgeable if not the nost know edgeabl e of

all the water systens here on Maui and Ml okai and |

would i ke to thank himfor his many years of service.

And also to his wife for keeping us entertained at

sone of these conferences. And | w sh you the best in

your future endeavors. Aye.

MR. NOBRI GA: Thank you, Clark. | render an

aye. Gves a slimbut majority to this resol ution.

There being no further business, the Board of
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Wat er Supply neeting is adjourned.

(Wher eupon, the neeting was adjourned at 10: 15

"By Water All Things Find Life"

Department of Water Supply
County of Maui
P.O. Box 1109
Wailuku, HI 96793-6109
Telephone (808) 270-7816
Fax (808) 270-7951

Back

IWADO COURT REPORTERS, INC. _
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