COUNCIL OF THE COUNTY OF MAUI

POLICY COMMITTEE

August 22, 2008 Committee
Report No. 08-103

Honorable Chair and Members
of the County Council

County of Maui

Wailuku, Maui, Hawaii

Chair and Members:

Your Policy Committee, having met on July 22, 2008 and August 5, 2008, makes
reference to County Communication No. 08-74, from the Mayor, transmitting a proposed
bill entitled “A BILL FOR AN ORDINANCE AUTHORIZING THE MAYOR OF THE
COUNTY OF MAUI TO ENTER INTO AN INTERGOVERNMENTAL
AGREEMENT/MEMORANDUM OF UNDERSTANDING TO DOCUMENT A
FIREFIGHTING LAW ENFORCEMENT, AND EMERGENCY SERVICES “MUTUAL
AID” RELATIONSHIP BETWEEN HALEAKALA NATIONAL PARK/US.
NATIONAL PARK SERVICE AND THE COUNTY OF MAUI, STATE OF HAWAII".

The purpose of the proposed bill is to authorize the Mayor, on behalf of the
County of Maui, to enter into an Intergovernmental Agreement/Memorandum of
Understanding (Agreement) to document a firefighting, law enforcement, and emergency
services “mutual aid” relationship with Haleakala National Park and the U.S. National
Park Service to protect the County’s citizens and visitors.

At its meeting of July 22, 2008, your Committee met with the Fire Chief; the
Deputy Fire Chief; a Police Sergeant, Department of Police; the Corporation Counsel;
and a Deputy Corporation Counsel.

There was no public testimony.

Your Committee discussed whether Kalaupapa National Historical Park should be
included in the Agreement because it is part of Kalawao County, and not the County of
Maui.

The Fire Chief confirmed that his Department has historically responded to
emergencies in Kalaupapa National Historical Park because the Department is the closest
emergency response agency.
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Your Committee also discussed whether the existing Agreement with Haleakala
National Park is still in effect and whether there should be a termination date in the
proposed Agreement.

Your Committee requested that the Department of the Corporation Counsel
provide a copy of the existing Agreement, and research whether the proposed Agreement
should identify a termination date or whether Article VI of the proposed Agreement,
allowing either party to terminate the Agreement with a 60-day written notice, is
sufficient. Your Committee also requested that the Department research whether
Kalaupapa National Historical Park should be included in the proposed Agreement, and
whether Kalawao County should be a signatory to the Agreement if the park is included.

The Deputy Corporation Counsel confirmed that Section 2.20.020, Maui County
Code, requires Council approval of all intergovernmental agreements by ordinance.

Your Committee deferred consideration of the matter pending further discussion.

By correspondence dated July 29, 2008, the Department of the Corporation
Counsel transmitted a copy of the existing Agreement, a copy of the 1990 Kalaupapa
Mutual Aid Compact, and a revised proposed Agreement deleting reference to Kalaupapa
National Historical Park. The Department also confirmed that the termination provisions
in Article VI of the proposed Agreement are sufficient, and that Kalaupapa National
Historical Park does not need to be included in the proposed Agreement.

By correspondence dated August 4, 2008, the Department of the Corporation
Counsel transmitted a revised proposed bill entitled “A BILL FOR AN ORDINANCE
AUTHORIZING THE MAYOR OF THE COUNTY OF MAUI TO ENTER INTO AN
INTERGOVERNMENTAL AGREEMENT/MEMORANDUM OF UNDERSTANDING
TO DOCUMENT A FIREFIGHTING LAW ENFORCEMENT, AND EMERGENCY
SERVICES “MUTUAL AID” RELATIONSHIP BETWEEN HALEAKALA NATIONAL
PARK/U.S. NATIONAL PARK SERVICE AND THE COUNTY OF MAUI, STATE OF
HAWAII”. The revised proposed bill incorporates the revised Agreement.

At its meeting of August 5, 2008, your Committee met with the Fire Chief; the
Deputy Fire Chief; a Police Captain, Department of Police; and a Deputy Corporation

Counsel.

There was no public testimony.
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Your Committee was satisfied with the information provided by the Department
of the Corporation Counsel.

Your Committee voted to recommend passage of the revised proposed bill and
filing of the communication.

Your Policy Committee RECOMMENDS the following:

1. That Bill No. (2008), as revised herein and attached hereto,
entitled “A BILL FOR AN ORDINANCE AUTHORIZING THE MAYOR
OF THE COUNTY OF MAUI TO ENTER INTO AN
INTERGOVERNMENTAL ~ AGREEMENT/MEMORANDUM OF
UNDERSTANDING TO DOCUMENT A FIREFIGHTING LAW
ENFORCEMENT, AND EMERGENCY SERVICES “MUTUAL AID”
RELATIONSHIP BETWEEN HALEAKALA NATIONAL PARK/U.S.
NATIONAL PARK SERVICE AND THE COUNTY OF MAUI, STATE
OF HAWAII” be PASSED ON FIRST READING and be ORDERED TO
PRINT; and

2. That County Communication No. 08-74 be FILED.

Adoption of this report is respectfully requested.
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ORDINANCE NO.

BILL NO. (2008)

A BILIL FOR AN ORDINANCE AUTHORIZING THE MAYOR
OF THE COUNTY OF MAUI TO ENTER INTO AN INTERGOVERNMENTAL
AGREEMENT/MEMORANDUM OF UNDERSTANDING TO DOCUMENT A
FIREFIGHTING, LAW ENFORCEMENT, AND EMERGENCY SERVICES
“MUTUAL AID” RELATIONSHIP BETWEEN HALEAKALA NATIONAL PARK/U.S.
NATIONAL PARK SERVICE AND THE COUNTY OF MAUI, STATE OF HAWAII

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUIL:

SECTION 1. Purpose. Whereas the County of Maui, Department
of Police, and Department of Fire and Public Safety desire to enter
into an intergovernmental agreement/memorandum of understanding to
document a firefighting, law enforcement and emergency services
“‘mutual aid” relationship with Haleakala National Park and U.S.
National Park Service and to protect citizens and visitors of the
County pursuant to article 8, chapters 7 and 12, of the revised
charter of the County of Maui (1983), as amended.

SECTION 2. Authority. The County of Maui, Department of
Police, and Department of Fire and Public Safety have authority
pursuant to section 13-14 of the revised charter of the County of
Maui (1983), as amended, to enter into memoranda of understanding
and intergovernmental agreements for mutual cooperation and
assistance.

SECTION 3. Council Authorization. Pursuant to section

2.20.020 of the Maui County Code, the council hereby authorizes the
Mayor to execute all necessary intergovernmental agreements
including the Memorandum of Understanding To Document a

Firefighting, Law Enforcement and Emergency Services “Mutual Aid”




Relationship Between Haleakala National Park/U.S. National Park
Service and the County of Maui, attached hereto as Exhibit “1”.

SECTION 4. Effective Date. This ordinance shall take effect

upon its approval.

APPROVED AS TO FORM
AND LEGALITY:

RIANNE N. HEELY
Deputy Corporation Counsel
County of Maui

S \ALL\ANH\ORDINANCES\Draft .MOU.HaleakalaNationalParkService.doc




Memorandum of Understanding

County of Maui
and
U.S. National Park Service

Emergency Management
Assistance Compact

Homeland Security Presidential Directives
HSPD5 & HSPD8

National Incident Management System
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MEMORANDUM OF UNDERSTANDING




To Document a
FireFighting, Law Enforcement and Emergency Services
“Mutual Aid”’ Relationship

BETWEEN

U.S. NATIONAL PARK SERVICE/Haleakala National Park

AND

COUNTY OF MAUI, State of Hawai’i
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This MOU relates to emergency response mutual aid to provide Law Enforcement,
Emergency Medical Services, Search & Rescue, & Fire fighting assistance to and
by Departments of the County of Maui; principally the Maui Police Department,
Department of Fire Control and Public Safety, and the Civil Defense Agency; And
Units of the National Park Service/Department of the Interior; principally
Haleakala National Park — Ranger Division.

Article |. Backaground and Objectives

A. Purpose:

The purpose of this Mutual Aid Memorandum of




Understanding (hereinafter MOU) is to provide for the protection of
life and property on lands administered by the U.S. National Park

Service (hereinafter USNPS) and on State, County and private lands by
Maui County (hereinafter COM).

This instrument documents the desire of the named parties of the Federal
and County governments to work cooperatively in maintaining the security
and safety of Maui County citizens and visitors through mutual aid
assistance between the USNPS Ranger Division, the Maui County Police
Department, the Maui Department of Fire & Public Safety and Maui County
Department of Civil Defense (collectively referred to as “Parties”).

B. Authority:

WITHESSETH:

WHEREAS, the U.S. National Park Service has exclusive jurisdiction
for law enforcement, emergency and civil services within the federal
reservation of Haleakald National Park which is located in the State of
Hawai’i, County of Maui; and

WHEREAS, the County of Maui has the authority and jurisdiction to
provide State law enforcement and emergency services on State, County
and private lands surrounding the National Park; and

WHEREAS, the statutes found at 42 U.S.C., 1856 and 16 U.S.C., 1,
1a-6(b), 1b(1) provide authority for the National Park Service to enter into
reciprocal agreements and to render emergency and cooperative
assistance to nearby agencies to preserve life and property; and

WHEREAS, the County desires to protect the citizens and visitors of
the County from harm resultant of criminal activity or natural disaster as

provided for in Article 8, Chapters 7 & 12 of the Revised Charter of the
County of Maui, 1983 as amended,;

NOW, THEREFORE, PURSUANT TO Federal authority contained in
16 U.S.C., 1, 1a-6(b), 1b(1), and 42 U.S.C. 1856 et seq., and pursuant to
County authority contained in Section 13-14 of the Revised Charter of the
County of Maui, 1983 as amended and Maui County Code, Chapter 2.20
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(Intergovernmental Agreements), USNPS (NPS Parks and Divisions,
principally the Ranger Division) and the COM (its Executive Branch
Departments and Agencies, principally the Police Department, Department
of Fire & Public Safety and Department of Civil Defense) collectively
hereinafter referred to as “the parties”, enter into this agreement for mutual
cooperation and assistance. Per Homeland Security Presidential
Directives 5 & 8 requiring federal agencies to cooperate and develop
interoperable programs with local government this MOU will also serve as
our Emergency Management Assistance Compacit.

IN CONSIDERATION of the mutual benefits which will accrue to the
USNPS and the COM, the parties agree as follows:

Article ll. Statements of Work

A. The U.S. National Park Service agrees:

1. Pursuant to available resources, incident severity and possible
concurrent USNPS incidents, the Chief Ranger or his/her designated
agent(s) may authorize his/her officers/medics/firefighters to assist COM in
response to County emergency incidents outside an NPS Park unit
whenever such emergencies are beyond the immediate capacity of COM
and are requested by either the Chief of Police or the Fire Chief or their
designated agent; To assist the COM by responding to emergency
situations including , but not limited to, automobile accidents, fires, search
and rescue for lost or injured persons, law enforcement and other
potentially life threatening/public safety situations when available USNPS
personnel possess the training and qualifications to handle such
emergencies. Recognizing that the USNPS is a multi-function/multi-mission
agency, at any given time there may or may not be Federal NPS
employees on Maui trained in Wildland or Structural firefighting, Search
and Rescue, Law Enforcement, equipment operation or other, depending

upon nation-wide National Park System assignments and Homeland
Security duties.

As first responders to an emergency scene all responding USNPS
personnel shall turn over command & control to the agency of jurisdiction
upon arrival of that agencies’ personnel. For ongoing incidents such as
searches, Homeland security or Wildfire operations, USNPS personnel
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shall operate under a unified Incident Command reporting to the USNPS
representative at the Incident Command Post (ICP). Unified Incident
Command would normally be the Maui County Fire Chief, Chief of Police,
Civil Defense Administrator, Chief Ranger or their ICS certified delegates.

2. That MFD & MPD personnel will be permitted to attend selected
training activities of the USNPS such as Rope Rescue, Swift Water
Rescue, Helicopter Safety or other. Acceptance of MFD/MPD personnel
will be dependent upon availability of space and needs of the USNPS.

3. To assist the County by responding to emergency law enforcement
situations outside the National Park which are beyond the immediate
capacity of COM personnel and that the USNPS personnel providing such
assistance will be sworn Law Enforcement Officers commissioned by the
Dept. of the Interior/U.S. National Park Service (under 16USC 1a-6(b)),
such assistance or action will continue until the emergency is concluded or
MPD assumes command and control. Per USNPS Director’'s Order-9, the
term “emergency assistance” means:

o Emergency responses to life threatening incidents, serious
injury/fatality accidents/incidents scenes, crime scenes
involving the preservation and protection of human safety and
life, officer in trouble, threat(s) to health or safety of the public;

¢ Emergency or law enforcement incidents directly affecting
visitor safety or resource protection;

e Responses to felonies and felonies committed in the presence
of a Park Ranger and responses when a Park Ranger has
probable cause to believe that a felony has been committed in
his or her presence;

» Responses to misdemeanors committed in the presence of a

Park Ranger that present an immediate threat to the health and
safety of the public.

4. USNPS will assist COM Departments in search and rescue and/or
Civil Defense Natural Disaster operations occurring outside park jurisdiction
when requested by the MPD’s Chief of Police or his designated agent, the
MFD’s Fire Chief or his designated agent, or the Civil Defense
Administrator, to the Chief Ranger or his designated agent, either directly
or through coordination between USNPS and COM Dispatch Centers.
Such assistance will be to the extent of available resources, with the
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understanding that limits on the response provided will vary depending

upon the seriousness of the emergency, duration of the incident, and
distances involved.

B. The County of Maui agrees:

1. Pursuant to available resources, incident severity and possible
concurrent COM incidents, COM Police and/or Fire Chief or their
designated agenti(s) may authorize his/her officers to assist USNPS in
response to federal emergency incidents in an NPS Park unit* whenever
such emergencies are beyond the immediate capacity of USNPS and are
requested by the USNPS Chief Ranger or his designated agent.

*[A special request for assistance in the Wilderness Area of the park will
require specific mission parameter prior approval by the Ch1ef Ranger/Wilderness
Coordinator (or his designated agent)*.

*Note: Use of motorized equipment in Federal Wilderness Areas or
Archeological zones requires special mitigation which limits all agency actions.]

As first responders to an emergency scene all responding COM personnel
shall turn over command & control to the agency of jurisdiction upon arrival
of that agencies’ personnel. For ongoing incidents such as searches,
Homeland security or Wildfire operations, COM personnel shall operate
under a unified Incident Command reporting to the COM representative at
the Incident Command Post (ICP). Unified Incident Command would
normally be the Maui County Fire Chief, Chief of Police, Civil Defense
Administrator, Chief Ranger or their ICS certified delegates.

2. That the COM will accept Federal prisoners for short-term
incarceration (as authorized in 18 USC §4001) in a Justice Dept. Federally
Approved COM holding facility not to exceed seven (7) calendar days,
unless otherwise approved by the Chief of Police. Long-term incarceration
shall be the responsibility of the USNPS. The expenses of “such”
incarceration shall be borne by the COM or USNPS as appropriate.

3.  That the COM will permit the use of the outdoor Maui County Police
Department firearms range or other COM Dept. of Parks & Recreation firing
range by qualified USNPS personnel for sanctioned training activities.
USNPS personnel shall abide by all administrative and safety regulations




and shall leave the range in a condition that is clean and ready for
subsequent use. Arrangements shall be made by the USNPS
RangeMaster/Firearms Instructor in advance though established SOP with
the COM Parks Dept. Ukumehame site, and MPD lead Firearms Instructor,
and dependent upon the availability of the facility and needs of the Maui
County Police Department. All USNPS personnel permitted to use the
County's ranges shall release the COM/MPD, its staff, agents, officers and
employees from any and all liability in all actions, causes of actions, claims
for damages, injuries, losses, punitive or treble liens, debts, costs, interest,
attorneys fees, experts or consultant fees, expenses and other relief,
whether at law or equity, known or unknown, past, present, or future,
whether sounding contract, tort, statutory or otherwise resulting from |,
arising out of, or connected with his/her participation in activities at the
County’'s MPD or Park’s Dept. firing ranges.

4. That USNPS personnel will be permitted to attend selected training
activities of the Maui County Police Department. Acceptance of USNPS

personnel will be dependent upon availability of space and needs of the
Maui County Police Department.

C. Both parties agree:

1. That the first officer/firefighter/ranger/agent arriving on the scene of
an accident shall be in charge, serving as Incident Commander (IC) unless
relieved by an IC from that agency with higher training per ICS protocol,
and until the arrival of an officer in whose jurisdiction the incident occurred
assumes Command and Control.

2. That for incidents occurring within the USNPS lands, the USNPS will
communicate with the news media. For incidents occurring within the
County lands, the County will communicate with the news media. That the
Chiefs will provide each other with their current agency Public Information
Officer's (PIO) contact information. That the PIOs will maintain contacts
and coordination of information release according to the standards and
protocols of the agency of jurisdiction in matters of release of sensitive
information such as Medical, personnel/officer safety and privacy issues in
accordance with the Privacy Act of 1984, FOIA of 1966, and all applicable
Federal, State and County laws. in cases of a Unified Command, the

agency PIO’s will operate under the Incident PIO as directed by the
Incident Commander.




3. To exchange investigative reports and findings within the legal and
policy constraints of the USNPS and the COM. To share intelligence,
Homeland Security concerns and Special Operations within legal and
policy constraints on issues concerning public and Officer Safety.

4, To operate radio and dispatch communication cooperatively between
the County 911 Operator--Countywide Dispatch system and the USNPS
Pacific Area Communication Center statewide dispatch according to proper
radio etiquette and protocol thru a Frequency Use Agreement to provide for
Wants and Warrants checks, BOLOs and other public protection and officer
safety issues.

Per Homeland Security Presidential Directive 5 (HSPD-5), communications

will be in plain language and using common terminology and agencies will
actively work toward complete interoperability.

5. The USNPS and the County, including its various agencies, waive all
claims against each other for compensation for any loss, damage, personal

injury, or death occurring in consequence of activities pursuant to this
MOU.

6. All responsibilities and /or authorities identified as belonging either to
the Park Superintendent or the County Mayor may be delegated to the
respective Chiefs and undertaken by authorized subordinates within their
respective chains-of-command pursuant to the law and policies of the two
entities. Per HSPD-5, agencies will cooperate in a National Incident

Management System (NIMS) using the Incident Command System (ICS)
and shall have their staffs trained accordingly.

7.  All parties acting hereunder shall conduct all of their activities in

accordance with all applicable laws, regulations, and policies, both State
and Federal.

8. Nothing in this agreement shall be construed as affecting or
influencing the prosecutorial authorities, responsibilities and prerogatives of
either the U.S. Attorney General, the United States Attorney, the Maui
County Prosecuting Attorney, or the Attorney General of the State of
Hawai’i; nor shall anything in this agreement be construed as affecting or
influencing the investigative and other law enforcement authorities,
responsibilities and prerogatives of any other federal or state agency.
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Article Ill. Reports:

Reporting for each agency will be in accordance with each agency’s
respective case incident and reporting system/procedure necessary to
document cooperative activities and the natural reporting process of
documenting circumstances of a specific event.

Article 1V. Key Officials:

USNPS - The Park Superintendent has the authority and responsibility for
managing this MOU on behalf of the U.S. National Park Service.

The Park Superintendent delegates operational control for implementation
to the park’s Chief Ranger.

COM - The Mayor of the County of Maui has the authority and
responsibility for managing this MOU on behalf of the County of Maui.

The Mayor delegates operational control for implementation to the Chief of
Police, the Fire Chief and the Civil Defense Administrator.

Article V. Terms of this MOU:

This MOU will become effective upon the date of final signatures and will
remain in effect until terminated as provided in Article VI. This MOU
supersedes all prior MOUs between the USNPS; Haleakala National Park;

the County of Maui, (Department of Police, Department of Fire and Public
Safety and Civil Defense Agency).

Article VI. Termination:

IN WITNESS THEREOF, either party may terminate this MOU by serving a
sixty days writien notice to the other, with copies to the Department Chiefs.

Article VIlI. Required Clauses:

During the performance of this Agreement, the participants agree to abide
by the terms of Executive Order 11246 on non-discrimination and will not

discriminate against any person because of race, color, religion, sex, or
national origin.

No member or delegate to Congress, or resident Commissioner, will be
admitted to any share or part of this agreement, or to any benefit that may
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arise there from, but this provision will not be construed to extend to this
Agreement if made with a corporation for its general benefit.
Article VIII. Costs, Restitution and Reimbursement

Except as otherwise provided herein or as otherwise negotiated on a case
by case basis, and/or provided by law, or pursuant to Court Order, the
Parties agree that any expenses incurred by either party in satisfaction of
this agreement shall be borne by the party incurring such expense.

Article IX. Limits on Liability

In recognition of the relative risks and benefits of this MOU, the Parties
agree, to the fullest extent permitted by law, to limit the liability of each
other for all claims, losses, costs, damages of any nature whatsoever.
Neither USNPS nor the COM shall assume liability for duties and/or actions
undertaken by employees of the other agency.
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APPROVED AS TO FORM AND LEGALITY;

Office of the Solicitor, Dept. of the Interior, USNPS/PWR
Approval On File
(Signature)

, Deputy Corporation Counsel, County of Maui

(Signature)

Date:
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