MAUI PLANNING COMMISSION
REGULAR MINUTES
MAY 27, 2008

A. CALL TO ORDER

The regular meeting of the Maui Planning Commission was called to order by Chairperson
Jonathan Starr at approximately 8:32 a.m., Tuesday, May 27, 2008, Planning Conference Room,
First Floor, Kalana Pakui Building, 250 South High Street, Wailuku, Maui.

A quorum of the Commission was present. (See Record of Attendance.)

Mr. Jonathan Starr: Good morning everyone. This is the May 27, 2008 meeting of the Maui
Planning Commission. I'd like to welcome commissioners, members of the public and members
of the Planning Department. We have with us Commissioner Kent Hiranaga, Commissioner Bruce
U'u, Commissioner J. B. Guard, I'm Jonathan Starr, Chair, we have Commissioner Joan Pawsat
and Commissioner Wayne Hedani so far. Commissioner laconetti is excused. We have our
Planning Director Jeff Hunt. We have Carolyn our able secretary and other exceptional members
of staff and our Corporation Counsel James Giroux. With that we’ll proceed with our meeting.

Before we start members of the public will have an opportunity to testify on any item on the agenda.
They can testify either at the start of the meeting or before that specific item. We request they only
take one of those possible opportunities and then keep their testimony as short as possible and in
no case no longer than three minutes and if you speak past three minutes we’ll let you know.

Anyway, moving right along with the meeting. I'd like to ask the commissioners before we have
testimony, we do have some members of the public here regarding some of the three related bed
and breakfast TVR applications we have as Item C. It may be kinder for them if we were to move
Item B-1 behind Item C on the agenda so that the public can participate in that if any of the
members which is to move that, that would be welcome, if not, we’'ll proceed as planned. Okay,
seeing not, we'll move along to Item B-1. I'm sorry, and before we do that we're going to give the
public an opportunity to testify on any agenda on the agenda. | do have some people signed up.
I don'tknow if you want to wait for the specific item or testify now. Anyone wishing to testify please
make yourself known. Not seeing any — oh, come forward.

The following persons testified at the beginning of the meeting:

Mr. Mike Gary - Item C-1, Janice Tanaka Tower, SUP2, CP

Mr. John Hirashima - Item C-1, Janice Tanaka Tower, SUP2, CP

Mr. Paul Meyer - Item C-1, Janice Tanaka Towner, SUP2, CP

Mr. Mike Newboro - Item C-2, Linda Gallagher, CP

Their testimony can be found on the item on which they testified on.

Mr. Starr: Any other members of the public wishing to testify at this time on any item please let
yourself be known? Seeing none, the initial public testimony portion of meeting is concluded and

we’ll move along to Item B-1. Director Hunt.

Mr. Jeff Hunt: The first item on your agenda involves Mr. James H. Schloemer requesting an
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Environmental Assessment Determination on the Final Environmental Assessment prepared in
support of the Shoreline Setback Variance application for the proposed Schloemer Residence at
4410 Makena Road, TMK: 2-1-011: 028 in Makena. The file numbers are (EA 2006/0018) (SSV
2006/0005). The staff planner assigned to this project is Thorne Abbott.

B. UNFINISHED BUSINESS

1. MR. JAMES H. SCHLOEMER requesting an Environmental Assessment
Determination on the Final Environmental Assessment prepared in support of
the Shoreline Setback Variance application for the proposed Schloemer
Residence at 4410 Makena Road, TMK: 2-1-011: 028, Makena, Island of Maui.
(EA 2006/0018) (SSV 2006/0005) (T. Abbott) (The draft EA was reviewed at the
March 13, 2007 meeting. Final EA determination previously scheduled for
March 25, 2008 meeting. Final EA previously distributed for the March 25,
2008 meeting. Commissioners: Please bring your Final EA with you to the
meeting.)

The Environmental Assessment trigger is the planned work within the
shoreline setback area. The accepting authority for the Environmental
Assessment is the Maui Planning Commission.

The Commission may actto make a Findings of No Significant Impact (FONSI)
or take some other action.

The public hearing on the Shoreline Setback Variance will be scheduled for
a future date after the Chapter 343 process has been completed.

Mr. Thorne Abbott: Aloha, good morning. Congratulation Chair Starr and Commissioners. You've
already reviewed the draft EA. There were changes made and as a result of that, of your
comments in the final EA, Chris Hart and Partners and Raymond Cabebe would like to do a short
presentation of what those changes are. You've also, most of you have conducted a site visit at
the location to get the better sense of place. With that, I'll turn it over to Chris Hart and Partners and
Raymond.

Mr. Starr: Before you start do you have an idea of how long it will be about?
Mr. Abbott: | believe it will be quite brief.
Mr. Chris Hart: It's going to be about 15, 20 minutes if that’s all right?

Mr. Starr: Right now, I'm just asking how long they’ll be, but | know as time goes on we’ll be looking
to try to save time where we can.

Mr. Hart: Okay, thank you Mr. Chair, and also congratulations on being the chairman. My name
is Chris Hart of Chris Hart and Partners and | have with me, Raymond Cabebe who is the staff
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plannerin this project. Our applicant, Mr. Jim Schloemer is present in the audience. The architect
forthe projectis Anthony Riecke-Gonzales and he’s also present together with Satish Gholkar who
is our engineer and Lisa Rotunno-Hazuka who is our archaeologist and if there’s any questions,
they will be available for questions.

With that, we’d just like to begin and I'm going to justintroduce it. Oh, I'm sorry, and then we have
— Thorne suggested that we pass out these changes that were made to the final EA so that you
have them ready for reference. He felt that that was a better approach. So we have them for you.

This is the Schloemer residence and the commission actually made a trip to the site almost — just
aboutayear agoon May 14, 2007. Basically an application for shoreline setback variance triggers
therequirements for Chapter 343 compliance so we have prepared this environmental assessment.
Today you're commenting, you're doing on the final EA with the hopes of being accepted today.

The shoreline setback variance is the trigger for Chapter 343, environmental assessment
requirement. The applicant is seeking a variance to construct a portion of the main residence
outside of the erosion rate base setback but within the average lot depth setback. Basically, the
items located within the setback are 765 square foot pool, chemical free, 1,991 square foot lanai
and 667 square foot living area. The applicantis seeking an acceptance of the final environmental
assessment and issuance of a finding of no significantimpact. And I'll turn this over to Raymond
at this time.

Mr. Raymond Cabebe: Good morning Commissioners. My name is Raymond Cabebe. This is a
location map to kind of show you where the property is. Makena coastline up here. It's right
outside of Wailea. This is the tax map. This is Kaukahi Street coming down here and Makena
Road along here. The address is 4410 Makena Road. TMK 2-1-011: parcel 28. Has an area of
46,209 square feet and it's currently vacant and there is a 14,750 square foot archaeological
preservation easementand a natural drainageway. Theland use designationis urban, single family
community planned HM, Hotel. And it's within, the flood zone designation is C which is minimal
flooding, A4 is mostly in the drainageway and V14 is along the shoreline and it's within the special
management area.

A brief chronology of what's happened on this property. March 1998, that was when the property
was subdivided. A preservation area was created because of the two burials discovered on the
property. On April 2004, there was a letter from the previous Planning Director on establishing the
shoreline setback at 40 feet, and in June, Mr. Schloemer purchased the property with the
understanding that the setback was at 40 feet. In 2006, in July, the draft EA for the shoreline
setback variance was submitted and the shoreline was determined at that time to be 88 feet, and
this commission reviewed the draft EA on March 13, 2007. March 23, 2007, OEQC published the
project in the Environmental Bulletin and on May 14", some members of this commission visited
the site. In September we submitted the final EA and on March 25", due to time constraints the
commission decided to defer.

Just to refresh your collective memories here, this is a site photo as you approach from Kaukahi
Street. The entrance to the property is right here. This driveway is to the adjoining property to the
north. As you turn left, this is Makena Road and the property is down here on the right side. You



Maui Planning Commission
Minutes - May 27, 2008
Page 4

can see the Bestill hedge, it's pretty thick right now.

This is on the property as you come down to the where the area of the proposed main residence
is going to be. It's this top picture here and if you're standing on the shoreline looking north, that's
what this photo is here. And looking up towards the drainageway, you can see the property to the
south here. It's pretty much completed right now and this is a area of the proposed residence.

The site visit on May 14, 2007, the orange fencing shows the limits of the archaeological preserve.
This area here is where the access to the makai side of the site. It's about five feet wide. The
applicant had a — from the Burial Council received an additional 3.2 feet. So for a width of about
8.2 feet.

This is another picture of site visit if you can see the outline of the proposed residence here,
...(inaudible)... with that white string. And looking from the shoreline you can see the outline of the
proposed residence here in relationship to the archaeological preserve up there and to the house
to the south.

The owners are proposing to construct a 5,844 square foot, two-story, single family main residence.
There’s a 664 square foot attached garage and there’'s a covered lanai, swimming pool, lap pool
and a spa. There’s also a ohana dwelling on the mauka portion of the property.

The next series of slides will show you how the limitations of the site is very challenging. This is
a side yard and front yard setbacks. You can see the light, kind of light green area. This is flood
zone area. Thisis the preservation area up here it's 14,000 square feet. And finally, the shoreline
setback area, this is the erosion rate based and the average lotdepth based setback right there and
you can see the view corridor through the drainageway. So the building envelope of the property
of this 46,000 square foot property, 18% of it is 8,260 feet.

Sothe encroachment from the draft EA design to the currentfinal EA design, area ofencroachment
has been reduced by 1,055 square feet or 38% or 2,791 to 1,736 square feet. That's on the upper
and main levels. Atthe pool level the encroachment is reduced by 350 feet, 350 square feet or
17%.

This is original draft EA plan. You can see the pool has a little different configuration. You can see
itactually goes little into the erosion base setback thatwas because when it was originally designed
the rules stated thatitwas a 50 times the erosion rate plus 20, but now it's 50 times the erosion rate
plus 25. This is the current design where everything is completely out of the erosion rate setback.

The next series of slides will show you the difference between the two, between the draft design
and final design. This is on the ground level, poollevel, the encroachment on the draft design was
22,472 square feet or 84% of the area inside of this — the difference between the erosion rate and
the lot depth base setbacks. And that was reduced to 1,756 square feet or 60% of the area. The
applicant decided to take out all the enclosed areas within the setback area. So the final design
here is what we passed out today which shows you that the — there’s no enclosed areas within the
setback area at the pool level. At the main level, the encroachment and the draft design was at
1,570 square feet or 53% and then on the revised final EA design it's at 1,236 and 42%. And the
upperlevel it was 787 square feetor 26% and that was reduced to 500 square feetor 17%. So just
to summarize again thatthe area of encroachmentis reduced by 38% and at the pool level by 17%.
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Another concern that came up at the last meeting was the landscape planting. It wasn’t quite
detailing so we're detailing it here in the final EA. Mostly native planting. There’s a couple of
nonnatives those are around the dwelling itself. You can see there’s — I'll have Chris describe the
landscape planting.

Mr. Hart: Just wanted to point out that one of the slides that Raymond showed was that there were
a lot of bestills along Old Makena Road. Those bestills have been replaced with palms and
basically it's an ilima groundcover which is ilima papa and that truly the area has been opened up
quite substantially as far as the visual opportunities are concerned. Right now it is pretty much
blocked off from public view but the bestills and so on will be removed again.

Also, I'd like to just point out that this is the residence, the existing residence on the north side of
the property which has been constructed and that basically it does actually protrude beyond the
erosion base setback that our building is actually setback farther.

Mr. Starr: That's 15 minutes Chris.

Mr. Cabebe: Yeah, I'll go quickly through the next few, the existing views that we’ve seen before.
This shows the view corridor, it's 44% open here through the drainage area and then a small area
up here to the north. This is a photo realistic representation of what the house would look like on
the shoreline. This is a site section showing what the view, a person standing on the road here.
So the property kind of rises a little bit. A person on the road will only see the top portion of the
house. This is the drainageway looking from the road, if you're standing right on the road and the
guardrail is right there you can see it. In looking down into the drainageway there was a concern
that at the last meeting about access to the shoreline and the applicant has agreed that he’d be
willing to put maybe some stones down there so to make the access a little bit easier to get down
to the shoreline. Also note that the bottom part of the shoreline here is actually in the property to
the south, but he’d be like willing to put some stone steps either on this side or this side of the slope
to allow people to walk down to the shoreline. And this is looking back towards the drainagway
from the shoreline.

And another thing that we handed out today is a revised drainage plan. Originally there was going
to be six dry wells under the driveway here to accommodate the runoff, the storm water runoff.
That's been changed to a hundred linear feet of perforated pipe still be located in the same area
you can see by the profiles it's kind of less intrusive into the ground. It's not as deep as the dry
wells would be.

That concludes our presentation.

Mr. Starr: Okay, members, questions? This is a time to ask questions of the applicant and also of
our staff planner. | know he’s got some comments as well, but first I'd open it up for questions of
the applicant and then I'll turn it over to Thorne. Go ahead Commissioner Mardfin.

Mr. Mardfin: l apologize for not having been onthe commission lastyear when they did the site visit
and everything else. But, | have a letter, | think we all got a letter from Maui Tomorrow regarding
this and they say, “Maui Tomorrow Foundation has concerns regarding the determination of
environmental assessment, the above-mentioned lot is situated on a cove along the shoreline. An
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ancientfishing shrine, koa, is located a few lots over and a coastaltrail now blocked once lead from
the koa out to this rocky point, a significant fishing area for many generations of Hawaiians. Can
the Planning Commission insure that the proposed action will not further impede the ability of
traditional fishing and gathering access in the area.” So | pose that as my question.

Mr. Abbott: Staff would be glad to comment to that. You received this memo on March 25, 2008,
and they also commented on the Garcia residence. In the case of the Schloemer residence, they
actually have the wrong TMK and they’re talking about the wrong property.

Mr. Mardfin: So this doesn’t apply?
Mr. Abbott: No, it does not.
Mr. Mardfin: Thank you.

Mr. Starr: Okay, members? Why don’t you give us some presentation on this especially regarding
the setback variance Thorne.

Mr. Abbott: First off, let me read the staff report and what your options are. You originally reviewed
the draft EA back on March 25, 2008. I'm sorry on March 13, 2007, and the final EA represents the
changes and responses to your comments as well as other agencies. In consideration of the
significance criteria defined in Section 11-200-12, Hawaii Administrative Rules, the commission
may take the following actions, either accept the final EA and issue a Findings of No Significant
Impact, you may defer the final EA, you request the applicant prepare an environmental impact
statement, any of those. The Department’'s recommendation is that you issue a Finding of No
Significant Impact.

Now having said that, this application is nearly four years old. The applicant has made substantial,
substantial changes as a result of this process and the point of this process is to mitigate, minimize
and avoid any environmental impacts. As you saw from the site plan there, the lot has a lot of
restrictions as to the buildable area and | compliment the applicant for going through this process
and making so many substantial changes. With that, that concludes the staff report. We do
recommend the issuance of a FONSI or a Finding of No Significant Impact.

Mr. Starr: Commissioner Pawsat.

Ms. Pawsat: Just for clarification. So this shoreline setback variance they want to break the
standard shoreline setback so they can add a pool and this kind of monstrous, the rest of this 6,000
square foot house is that correct?

Mr. Abbott: The vast majority of the house is actually outside of the setback area. Previously when
this application was submitted there was a statement in the shoreline rules which has since been
changed that says that you can build within the difference between the erosion rate setback and
the average lot depth setback under certain circumstances. Andin this case, he meets that criteria.
So that was their original proposal. They were building outside of the erosion rate base setback
but within the average lot depth base setback.



Maui Planning Commission
Minutes - May 27, 2008
Page 7

One of the reasons the lotdepth setback is very large is because their property extends all the way
to the road, but the vast majority, about half of the property cannot be used because of the
preservation area. That still counts towards their average lot depth setback. So in this case, in
some respects they're being penalized for that area which they cannot use as developable area.
The erosion rate base setback is based on 50 years. So within 50 years one would presume the
ocean should be right around where the pool is, well actually give or take 20 to 25 feet.

The applicant also made one other change. Originally when this application was submitted, the
formula was the erosion rate setback times 50 years of protection plus a buffer of 20 feet for high
surf, storms, large waves, thatkind of thing. We amended the rules to make the formula, 50 years
times the erosion rate plus a buffer of 25 feet and he has adjusted his proposal for that extra five
feetwhich Ithink iscommendable. He did not have to do that given when he made this application.

Ms. Pawsat: He was aware of the reserve on the lot when he purchased the property | presume?

Mr. Abbott: Yes, he was. Also, there is a caveat that he is not allowed to harden the shoreline in
the future to protect this property. That's a important condition.

Mr. Starr: Yeah, Vice Chair Guard.

Mr. Guard: Thank you. Does this make your job any harder for the next applicant who wants to
start building in the setback variance and why not?

Mr. Abbott: No, | don’t see this as a precedent setting because we corrected that oversight in the
shoreline rules.

Mr. Guard: And this one got through there?
Mr. Abbott: You could say, you could interpret that way, yes.

Mr. Guard: One concern is, | know there was last year, the year before we had someone on Front
Street wanting to build in the setback saying they didn’t have enough room and we told them to
build in their backyard on Front Street and they | guess went away | don’t know, but that was — |
don’t want anything like that stinging us that, hey these guys jumps through hoops and they did it
and why not us?

Mr. Abbott: I'm very mindful of precedent setting and | think Director Hunt can speak to that, that
I'm pretty anal when it comes to that. In this particular case, we're supporting the FONSI because
the applicant has made substantial changes. There were errors made including errors by the
department. He purchased his property based on a shoreline setback determination of 40 feet that
was incorrect. It's actually 88 feet. So to summarize, | think it's a reasonable use of his property
and that’s the criteria you have to use.

Mr. Guard: So we're not going to have the — we’re not going to later on deal with other properties,
there’'s some down the street that say stay away from my pool because the pool creates a 12-foot
wall and you're trying to walk around the rocky point and you're stuck in the wash of the waves on
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certain days trying to walk around the point. So this is further back than that?
Mr. Abbott: Correct.
Mr. Guard: Because that's a concern of some people that walk the shorelines around there.

Mr. Abbott: Correct. This will be substantially — this will be behind the erosion rate base setback.
So presumably over the next 50 years you would have lateral shoreline access.

Mr. Guard: And last question. | know other people have done these subdivisions to create a
circumstance like this where they create one large flag lot to allow the houses to get pushed
forward. So is there something to stop that in the future because | believe it was all one large
parcel and they created this when was that preservation area created and then did that allow the
opportunity to push these houses forward?

Mr. Abbott: Unfortunately, you know, a lot of the subdivisions you're quite right, flag lots, in fact
there’s one further south on this property that was done many, many years ago and it's going to be
a real challenge to deal with that particular parcel. Mr. Kean, | believe it’s Mr. Kean, just to the
north, whose house is on Raymond’s pictures is actually much closer to the shoreline. He’s 25-foot
away. So we try to work with subdivision. They do need to get an SMA now to prevent this kind
of inappropriate development. In this particular case, more than 50% of the lotis unusable and it’s
a reasonable use.

Mr. Guard: It's unusable because they created itthat way, right? | mean, lets just look back a little.
It's not like 200 years ago this preservation area was there, right?

Mr. Abbott: No, | think it was done in ‘98.

Mr. Guard: Okay, so people know that it was created fairly recently. Instead of saying, oh the lot
is encumbered with these things. They created that encumbrance.

Mr. Abbott: Yes, and it was done prior to your erosion base shoreline rules back when the setback
was 25 foot or 40 foot unfortunately.

Mr. Starr: Commissioner Pawsat first.

Ms. Pawsat: | just have to ask you a question about your opinion on something. Now collectively
if you take all the individual residences on this beach, if a developer had developed it all at once,
he would probably be required or we would require them to make some concessions for public
space and public use.

Mr. Abbott: Absolutely.
Mr. Pawsat: How do you feel that collectively these homeowners have — they seem to be kind of

becoming a public nuisance, so to speak, how do you see that they have contributed collectively,
because it's kind of piecemeal development on a residential scale. So then we are — because we
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determined — individually we’re like oh, that's not fair to do that to the one individual resident. But
collectively they contribute really nothing to the public. What is your opinion on — have they made
any contributions collectively to the public or is there a public space besides these, you know, very
limited, you know, 20-footwide or less “view corridors” which are really drainage canals. They don't
have views and they have to be there anyway and things like that.

Mr. Abbott: Thisis my personal opinion and not reflective of the department’s position. | completely
agree with you because this has been done piecemeal. It is not reflective of more intelligent
development and design that protects the public’s access and views to the ocean. | believe there’s
six properties in the string of developments, four have redeveloped without any real consideration
of view planes to the ocean or access mauka to makai access. Mr. Schloemer has included view
plains. Agreed it is in a drainage arguably but he’s changing the vegetation to enhance that view
which | commend him for. He’'s also looking at putting in some stairs. It's a real steep, difficult
access area, but he is obviously willing to try to accommodate that as much as possible, not to
mention let people walk over his property to get to the ocean. There are fishermen that go there
on aregular basis. There is one, actually it's a three parcels running mauka to makai at the very
south end that are vacant. When they come to be developed, we're going to be requesting that
they provide a public access, but that's a request, we can’t demand that. So it is a problem and
fortunately Mr. Schloemer is the only one that developed his lot being mindful of that. He’s also
been mindful of the archaeological considerations in letting native indigenous people visit it.

Mr. Starr: Commissioner Mardfin.

Mr. Mardfin: Couple of questions. One, the setback’s based on 50-foot, 50-year, I'm sorry, but
without consideration of global warming and impact that what used to be 50 feet year thing might
be 10 or 20 or 30. So | don’t have to ask it. This may be too little from an erosion point of view
actually butit’s the law. What if any, liability exposure does the County have if we allow something
like this and then 20 years from now things get wiped out. Do they come back to the County
saying, well, you let us do it so you're responsible.

Mr. Abbott: An excellent question. This will be coming back to you for the SMA and shoreline
setback variance approval. Rightnowyou're justdeciding whetherthere’s an environmental impact
on it or not or whether those impacts have been mitigated sufficiently. When they come back for
the SMA major and the shoreline setback variance, mandatory conditions are that one, the County
is held harmless. There’s no liability. And two, they cannot protect the structure, they cannot
harden the shoreline in the future in order to protect this particular property.

Mr. Mardfin: So they bear all risk of ...(inaudible)...

Mr. Abbott: And that's recorded in a unilateral agreement that runs with the land. So even if he sells
it to someone, that same person will have the same issue.

Mr. Mardfin: Thank you.

Mr. Starr: Commissioner U’u.
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Mr. U'u: If that happens and that’s when we run into runoff problems though with the erosion and
| know you guys stated that there’s a chemical free pool. Could you explain that? And how you
would monitor a chemical free pool.

Mr. Abbott: The concern Bruce, Commissioner U'u was that if you had say a large storm wave
come inand wentinto the pool and went out if that was a chlorinated poolitwould take that chlorine
out into the reef. Chlorine Kills fish and corals, we don’'t want that. So they’'ve changed their pool
from a chlorine based pool to a brine, semi-salt type pool. | believe that is correct. Yes.

Mr. Starr: And ...(inaudible)... too.

Mr. Abbott: Right. So there’s no chlorination. There’s no chemicals, there’s no ...(inaudible)..., it's
just UV.

Mr. U'u: Also, you used the term, “reasonable.” It's almost 9,000 square feet the home. And you
used the word, “reasonable.” What is unreasonable in your opinion Thorne?

Mr. Abbott: The applicant would suggest that if you look at neighboring properties one of which is
14,000 square feet, one of which is proposed as 18,000 square feet with a gymnasium, a theater,
a sports arena, wine cellar, elevators. His proposal in contrast to the neighboring properties is
substantially smaller. The other contacts of reasonable use s, is he being denied reasonable use?
If you add up all those setbacks together, there used to be on the books if you had less than 50%
of your property usable, you could use up to 50%), but we've changed that, looking at all those
setbacks he has less than 50% to use.

Mr. U’u: Did he buy that knowing that though?

Mr. Abbott: He bought it based on a setback, shoreline setback of 40 feet not 88 feet. So yes, that
would have changed things a bit.

Mr. Starr: Commissioner Hedani.

Mr. Hedani: Thorne, when the applicant purchased the property and got the determination from the
County that the setback was 40 feet was that in writing?

Mr. Abbott: It was in writing. It was done by previous administration.

Mr. Hedani: So they did get a determination in writing from the county thatthe setback was 40 feet?
Mr. Abbott: They did.

Mr. Hedani: We're changing the rules on right now?

Mr. Abbott: Correct.

Mr. Starr: Okay, Commissioner Guard.



Maui Planning Commission
Minutes - May 27, 2008
Page 11

Mr. Guard: | think the view line over that easement is going to be a benefit because those other
houses, yeah, you can’treally see anything throughthem. There used to be small cottages up and
down that street and it's going to be sad when they are 14,000 to 20,000 plus, hopefully we’ll go
see concerts and basketball games down there soon.

To the north, this proposed residence you can actually walk there to Polo Beach. It's only two or
three lots away. From your last visit could you actually get there right now? Because that was
anotherconcern isjustin the future, all these other houses that vegetate or irrigate on the shoreline
keep anyone from being able to actually access those lateral beaches along that point. Just from
your last site visit, it doesn’t really have to do with the Schloemer residence, butif there’s anything
we can do to insure lateral access around there?

Mr. Abbott: The shoreline in this particular case is a rocky shoreline so it kind of moves and mounds
and in that area it would be very difficult to grow anything on for people to prohibit access on. The
property to the north has probably been the most successful with growing their naupaka out to the
edge. Of course, they only have a 25-foot setback. The other properties we've been very mindful
of and have kept a close eye on to make sure they don’t water their lawn to the makai side. So |
don’t see any problems with lateral access. | do see problems with mauka to makai and the
fishermen will be concerned about that. There is one cottage left. We anticipate that will be sold
soon. There is also the three vacant parcels one of which is a flag lot at the very south end.
Beyond the south end it becomes kind of a hill, a very steep hill so it's very, very difficult to get
through on that side, but that south end, we’ll be asking for some public access there, otherwise,
it will block it off. And so, once again, Mr. Schloemer is offering that people could at least walk
down that drainage ditch which | think will become important.

Mr. Guard: Last one. While we were down there, | think the problem is, is it is currently a rocky
shoreline but | think we saw the neighbor to the south had significant soil going into the drainage
ditch.

Mr. Abbott: Correct.

Mr. Guard: And is there anything Planning or Enforcement can do? | mean, this was a big thing in
the paper about grading that area. Again, not only Mr. Schloemer but other people in general to
say it's a rocky shoreline now and five years later it's all of a sudden the best soil on Maui, | think
we’'d have a problem there. And you can have your roots from your naupaka fairly far away and
have it creep seaward correct?

Mr. Abbott: Yeah, the concern there. We did — and there are two RFSs and conducted two site
inspections. | met with their landscaper there and even though technically they had a permit to do
that from our DSA section we educated them as to why they didn’t want to put soil and vegetation
in the drainage there. So they subsequently stabilized the bank and changed the grade a little bit
and moved it back. Unfortunately, thatis all on their property. They did have a permit to do it which
was —

Mr. Guard: So we're limiting that or educating, having a little discussion between departments on
not allowing the soil in the setback areas?
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Mr. Abbott: Yes, that is ongoing and we recently had a presentation from DSA to our team at our
staff meeting a couple weeks ago.

Mr. Guard: Last question. The building envelope, that's actually, that’s on, that’s not on coral and
boulder rubble, right? That's on actually hard pack, lava?

Mr. Abbott: As far as | know, yes it is. In fact, it's all elevated out of the flood zone.

Mr. Guard: Okay, well just out of the flood zone, but even with erosion that ever came to be an
issue, it's on actual lava, not just the coral and the black rock. If memory serves me, | just can’t
remember, it seemed like it was elevated up out of that.

Mr. Abbott: Yes. I'm quite sure about that. Fairly sure.

Mr. Starr: Commissioner Hedani.

Mr. Hedani: Thorne, the access to the beach for fishermen it seems like it's sort of, kind of, we’re
going to allow this to happen. What if the property is sold? Is there anything that's going to be
legally set down that would allow people public access?

Mr. Abbott: Sure. First off, the mandatory conditions of the shoreline setback variance require —

Mr. Hedani: Mauka to makai?

Mr. Abbott: Lateral access, but when it comes back for the SMA we can make the condition that
that drainageway be open to public access at least on Mr. Schloemer’s portion of the property.

Mr. Hedani: Okay.

Mr. Abbott; Is that a — well, you can’t impose conditions at this juncture but staff will take that into
account.

Mr. Hedani: | guess the other comment that | would have is that when the entire commission went
down there, what looked like to me was a very flagrant violation by the neighbor to the north of
encroachment into the public space, public beach reserve.

Mr. Abbott: Yes.

Mr. Hedani: Which prevented lateral access across their property in an attempt to keep the public
out and if you need a complainant for an action on something like that, I'd be happy to do that.

Mr. Abbott: Mauicounty.gov, first column is online services, hit accept and put in a request for
service. We'd be glad. And Commissioner Hedani, | think Mr. Schloemer’s proposal speaks a little
bit to that. He is, if you connected dots between the two neighboring houses, he’s setback behind
them including his pool and everything else. You know, I'm not real supportive of variance. CZM
recently interviewed our department and wanted to know as a matter of tracking performance how
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many variances we issued because all the other counties have done many so that's a good
performance and | said, no we haven't issued any or maybe one or two. We're pretty tight about
doing that, but in this case, | think the applicant’s really made substantial effort to adhere to the
intent of our rules.

Mr. Starr: Commissioner U’u, did you have one? Don’t have to.

Mr. U'u: No, | wanted to know how would you make a complaint. Can we make it now for the
neighbors, what Mr. Hedani said or we would have to go online. Since we're speaking to the man
right now.

Mr. Abbott: Staff will take that into consideration and take appropriate action.

Mr. Starr: Okay, Chair has a question foryou. My understanding is that the shoreline setback rules
were putinto place toreally guard beach access and shoreline, that there will be beaches and there
will accessible shoreline for at least 50 years to come and that we're the guardian of the public
interest in being able to have beaches and have shorelines in a fluid environment. And that a
shoreline variance is an unusual thing to consider and grant and that there needs to be a
compelling hardship shown. And in this case, we're being asked that the compelling hardship is
alocation for a second swimming pool. | believe there are two swimming pools. There’s a lap pool
and aregular pool was given to us in our presentation and a 2,000 foot lanai. Now I'm sure if that's
exactly compelling hardship. In fact, I'm going to ask Corp. Counsel to read the criteria from our
rules.

Mr. Giroux: Chair, | just want to give a caveat that we are looking at a environmental assessment
and basically | don't want you to be looking at this as looking atthe merits of this case because you
are going to be required to look at it in the SMA context and the setback context, but | do want you
to focus your questions on what kind of information could have been included in this environmental
assessmentto lead you to a conclusion that there wouldn’tbe a ecologicalimpact and because this
is unique and that we are looking at a variance also and thatis the trigger for the EIS, | do believe
that it's warranted to at least look at what is the criteria for a variance in order to understand what
information you would want at this juncture in order to be able to get you to the point of actually
making that decision. So you're kind of looking at this as kind of a predecisional but don't look at
it as looking atthe projecton its merits. So this is basically to allow you to have the information you
need at the time in the future when you are going to look at this on its merits.

So being thatit's —we’re looking atyourrules, 12-203-15 criteria for approving a variance, I'm going
to jump all the way down to Section B which basically is your hardship analysis and it states: “A
structure or activity may be granted a variance on the grounds of hardship if: 1. The applicant
would be deprived of reasonable use of the land if required to fully comply with the shoreline rules.
2. The applicant’s proposal is due to unique circumstances and does not draw into question the
reasonableness of the shoreline setback rules; and the proposalis the practicable alternative which
is best conforms to the purpose of the shoreline setback rules. “

Section C. “Before granting a hardship variance the commission must determine thatthe applicant’s
approval is a reasonable use of the land because of the dynamic nature of the shoreline
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environmentinappropriate development may easily pose arisk to individuals or to the public health
and safety. For this reason, the determination of the reasonableness of the use of the land should
probably consider factors such as shoreline conditions, erosion, surf and flood conditions and the
geography of the lot. Forthe purposes of this section, hardship shall notinclude economic hardship
to the applicant, county zoning changes, land development permits, cluster permits or subdivision
approval after June 16, 1989, any other permit or approval may have been issued by the
commission. If the hardship is a result of the actions by the applicant such result shall not
considered a hardship for the purpose of this section.” And then it goes on to talk about —

Mr. Starr: Okay, why don’t you tell us about no variance.
Mr. Giroux: Practice my reading skills.
Mr. Starr: You're doing great.

Mr. Giroux: Okay, Section E, “no variance shall be granted unless appropriate conditions are
impos