MAUI PLANNING COMMISSION
REGULAR MINUTES
MAY 27, 2008

A.

CALL TO ORDER

The regular meeting of the Maui Planning Comm ission was called to order by Chairperson
Jonathan Starr at approximately 8:32 a.m ., Tuesday, May 27, 2008, Planning Conference Room,
First Floor, Kalana Pakui Building, 250 South High Street, W ailuk u, M aui.
A quorum of the C om mission w as present. (See Re cord of Attendance.)
Mr. Jonathan Starr: G ood m orning eve ryone. This is the M ay 2 7, 2008 m eeting of the Maui
Planning Comm ission. I’d like to welcome commissioners, members of the public and me mb ers
of the Planning De partment. W e have with us Commissioner Kent Hiranaga, Commissioner Bruce
U’u, Co mmissioner J. B. Gu ard, I’m Jonathan Starr, Chair, we have Commissioner Joan Pawsat
and Commissioner Wayne Hedani so far. Comm issioner Iaconetti is excused. We have our
Planning Director Jeff Hunt. W e have Carolyn our able secretary an d other exceptional m em bers
of staff and our Co rporation C ounsel Ja mes Giro ux. W ith tha t we’ll proceed w ith ou r meeting.
Before we start m em bers of the public will have an opportunity to testify on any item on the agenda.
They can testify either at the start of the m eeting or before that specific item . We request they on ly
take one of those possib le opportunities and then keep their testimony as short as possible and in
no case no longer than three minutes and if you speak past three minutes we ’ll let you know.
Anyway, moving right along with the meeting. I’d like to ask the commissioners before we have
testimony, we do have some members of the public here regarding some of the three related bed
and breakfast TVR applications we have as Item C. It may be kinder for them if we were to m ove
Item B-1 behind Item C on the agenda so that the public can participate in that if any of the
me mb ers which is to move that, that would be welcome, if not, we’ll proceed as planned. Oka y,
seeing not, we’ll move along to Item B-1. I’m sorry, and before we do that we’re going to give the
public an opportunity to testify on any agenda on the agenda. I do have some people signed up.
I don’t know if you want to wait for the specific item or testify now. Anyone wishing to testify please
make yo urself kn ow n. Not seeing any – o h, com e forwa rd.
The following persons testified at the beginning of the meeting:
Mr. Mike Gary - Item C-1, Janice Tanaka Tower, SUP2, CP
Mr. John Hirashima - Item C-1, Janice Tanaka Tower, SUP2, CP
Mr. Paul Meyer - Item C-1, Janice Tanaka Towner, SUP2, CP
Mr. Mike Newboro - Item C-2, Linda Gallagher, CP
Their testimony can be found on the item on which they testified on.
Mr. Sta rr: Any other members of the public wishing to testify at this time on any item please let
you rself be known? Seeing none, the initial public testimony portion of meeting is concluded and
we ’ll move a long to Item B-1. Director Hu nt.
Mr. Jeff Hunt: The first item on your agenda involves Mr. James H. Schloemer requesting an
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Environmental Assessm ent Determ ination on the Final Enviro nm ental Asse ssm ent prepared in
support of the Shoreline Setback Variance application for the proposed Schloemer Residence at
4410 Makena Road, TMK: 2-1-011: 028 in Makena. The file numbers are (EA 2006/0018) (SSV
2006/0005). The staff planner assign ed to this project is T horne Abbott.
B.

UNFINISHED BUSINESS
1.

MR. JAMES H. SCHLOEMER requesting an Environmental Assessment
Determination on the Final Environmental Assessment prepared in support of
the Shoreline Setback Variance application for the proposed Schloemer
Residence at 4410 Makena Road, TMK: 2-1-011: 028, Makena, Island of M aui.
(EA 2006/0018) (SSV 2006/0005) (T. Abbott) (The draft EA was reviewed at the
March 13, 2007 meeting. Final EA determination previously scheduled for
March 25, 2008 meeting. Final EA previously distributed for the March 25,
2008 meeting. Commissioners: Please bring your Final EA with you to the
meeting.)
The Env iron m ental Assessment trigger is the planned work within the
shoreline setback area. The accepting authority for the Environmental
Assessment is the Maui Planning Comm ission.
The Commission m ay act to make a Findings of N o S ignificant Im pact (FON SI)
or ta ke some other action .
The public hearing on the Shoreline Setback Variance will be scheduled for
a future date after th e C hapter 343 proc ess has been completed.

Mr. Thorne Abbott: Aloha, good morning. Co ngratulation Chair Starr and Com missioners. You’ve
already reviewed the draft EA. There were changes made and as a result of that, of your
comments in the final EA , Chris Hart and Partners and Raymond Cabeb e would like to do a short
presentation of what those changes are. You’ve also, most of you have conducted a site visit at
the location to get the better sense of place . With that, I’ll turn it over to Chris Hart and Partners and
Raymond.
Mr. Starr: Before you start do you have an idea of how long it will be about?
Mr. Abbott: I believe it will be quite brief.
Mr. Chris Hart: It’s going to be about 15, 20 minutes if that’s all right?
Mr. Starr: Rig ht now , I’m just askin g how long they’ll be, but I know as time goes on we’ll be looking
to try to save tim e w here w e can.
Mr. Ha rt: Ok ay, th ank you Mr. Chair, and also congratulations on being the chairman. My name
is Chris Hart of Chris Hart and Partners and I have with me, Raymond Cabebe who is the staff
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planner in this project. Our applicant, Mr. Jim Schloemer is present in the audience. The architect
for the project is Anthony Rieck e-G onzales a nd he’s also present together with Satish Gholkar who
is our engineer and Lisa Rotunno-Hazuka who is our archaeologist and if there’s any questions,
they will be available for question s.
With that, we’d just like to begin and I’m going to just introduce it. Oh, I’m sorry, and then we h ave
– Thorne suggested that we pass out these changes that were made to the final EA so that you
have them ready for reference. He felt that that was a better approach. So we have them for you.
This is the Schloemer residence and the commission actually m ade a trip to the site almost – just
about a year ago on May 14, 2007. Basically an ap plication for shoreline setback varian ce trigg ers
the requirements for Chapter 343 compliance so we have p repared this en viron mental as sessm ent.
Today you’re commenting, you’re doing on the final EA with the hopes of being accepted today.
The shoreline setback variance is the trigger for Chapter 343, environmental assessment
requirement. The applican t is seeking a variance to construct a portion of the main residence
outside of the erosion rate base setback but within the average lot depth setback. Basically, the
items loca ted within the setback are 765 square foot pool, chemical free, 1,991 square foot lanai
and 667 square foot living area. The applicant is seeking an acceptance of the final environmental
assessment and issuance of a finding of no significant impact. And I’ll turn this over to Raymond
at this time.
Mr. Raymond Cabebe: Good morning Comm issioners. My name is Raymond Cabebe. This is a
location map to kind of show you where the property is. Makena coastline up here. It’s right
outside of Wailea. This is the tax map. This is Kaukahi Street coming down here and Makena
Road along here. The address is 4410 Make na Road. TM K 2-1-011: parcel 28. H as a n are a of
46,209 square feet and it’s currently vacant and there is a 14,750 square foot archaeological
preservation easement and a natural drainagewa y. Th e land use designation is u rban, single fam ily
community planned HM , Hotel. And it’s within, the flood zone designation is C which is minimal
flooding, A4 is mostly in the drainageway and V14 is along the shoreline and it’s within the special
managem ent area.
A brief chronology o f what’s happened on this property. March 1998, that was when the property
was subdivided. A preservation area was created because of the two burials discovered on the
property. On April 2004, there was a letter from the previous Planning Director on establishing the
shoreline setback at 40 feet, an d in Ju ne, M r. Schloem er pu rchased the property with the
understanding that the setback w as at 40 feet. In 2006, in Ju ly, the draft EA for the shoreline
setback variance was submitted and the shoreline was determined at that time to be 88 feet, and
this commission reviewed the draft EA on March 13, 2007. March 23, 2007, OEQC published the
project in the Environmental Bulletin and on May 14 th, some members of this commission visited
the site. In September we submitted the final EA and on March 25 th, due to time constraints the
commission decided to defer.
Just to refresh your collective memories here, this is a site photo as you approach from Kaukahi
Street. The entrance to the property is right here. This driveway is to the adjoining property to the
north. As you turn left, this is Makena Road and the property is down here on the right side. You
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can see the Bestill hedge, it’s pretty th ick right now .
This is on the property as you come down to the where the area of the proposed main residence
is going to be. It’s this top picture here and if you’re standing on the shoreline looking north, that’s
what this photo is here. And looking up towards the drainageway, you can see the property to the
south here. It’s p retty m uch com pleted right now a nd this is a area of the proposed residence.
The site visit on May 14, 2007, the orange fencing shows the limits of the archaeological preserve.
This area here is where the access to the makai side of the site. It’s about five feet wide. The
applicant had a – from the Burial Council rece ived an addition al 3.2 feet. So for a width of about
8.2 feet.
This is an other picture of site visit if you can see the outline of the proposed residence here,
...(inaudible)... with that white string. And looking from the shoreline you can see the outline of the
proposed reside nce here in relationship to the archaeological preserve up there and to the house
to the south.
The owners are proposing to construct a 5,844 square foot, two-story, single family main residence.
There’s a 664 square foot attached garage and there’s a covered lanai, swimming pool, lap pool
and a spa. There’s also a ohana dw elling on the mauka portion of the property.
The next series of slides will sh ow you how the limitations of the site is very challen ging. This is
a side yard and front yard setbacks. You can see the light, kind of light green area. This is flood
zone area. This is the preservation area up here it’s 14,000 square feet. And finally, the shoreline
setback area, this is the erosion rate based and the average lot depth based setback right there and
you can see the view corridor through the drainagewa y. So the building enve lope of the property
of this 46 ,000 square foot property, 18 % of it is 8,260 feet.
So the encroachment from the draft EA design to the current final EA design, area of encroachment
has been reduced by 1,055 square feet or 38% or 2,791 to 1,736 square feet. That’s on the upper
and main levels. At the pool level the encroachment is reduced by 350 feet, 350 square feet or
17%.
This is original draft EA plan. You can see the pool has a little different configuration. You can see
it actually goes little into the erosion base setback that was because when it was originally designed
the rules stated that it was a 50 times the erosion rate plus 20, but now it’s 50 time s the erosion rate
plus 25. This is the current design where everything is completely out of the erosion rate setback.
The next series of slides will show you the difference between the two, between the draft design
and final d esign. This is on the ground level, pool level, the encroachment on the draft design was
22,472 square feet or 84% of the area inside of this – the difference between the erosion rate and
the lot depth base setbacks. And that was reduced to 1,756 square feet or 60% of the area. The
applicant decide d to take out all the enclosed areas within the setback area. So the final design
here is what we passed out today which shows you that the – there’s no enclosed areas within the
setback area at the pool level. At the main level, the encroachment and the draft design was at
1,570 square feet or 53% and then on the revised final EA design it’s at 1,236 and 42%. And the
upper level it was 787 square feet or 26% and that was reduced to 500 square feet or 17%. So just
to summarize again that the area of encroachment is reduced by 38% and at the pool level by 17%.
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Another concern that came up at the last m eeting wa s the landsca pe planting. It wasn’t qu ite
detailing so we’re detailing it here in the final EA. Mostly native planting. There’s a couple of
nonnatives those are around the dw elling itself. You can see there’s – I’ll have Chris describe the
landscape planting.
Mr. Ha rt: Just wanted to point out that one of the slides that R aym ond showed was that there were
a lot of bestills along Old Makena Road. Those bestills have been replaced with palms and
basica lly it’s an ilima groundcover which is ilima papa and that truly the area has been opened up
quite substantially as far as the visual opportunities are concerned. Right now it is pretty much
blocke d off from public view but the bestills and so on will be remove d again.
Also, I’d like to just point out that this is the residence, the existing residence on the north side of
the property which has been constructed and that basically it does actually protrude beyond the
erosion base setback th at our building is a ctually setback farther.
Mr. Starr: That’s 15 minutes Chris.
Mr. Cabebe: Yeah, I’ll go quickly through the next few, the existing views that we’ve seen before.
This shows the view corridor, it’s 44% open here through the drainage area and then a small area
up here to the north. This is a photo realistic representation of what the house would look like on
the shoreline. This is a site section showing what the view, a person standing on the road here.
So the property kind of rises a little bit. A person on the road will only see the top portion of the
house. This is the drainageway looking from the road, if you’re standing right on the road and the
guardrail is right there you can see it. In looking dow n into the dra inageway the re was a concern
that at the last m eeting about access to the shoreline and the applicant has agreed that he’d be
willing to put maybe some stones down there so to make the access a little bit easier to get down
to the shore line. Also no te that the bottom part of the shoreline here is actually in the property to
the south, but he’d be like willing to put som e stone steps either on this side or this side of the slope
to allow people to walk down to the shoreline. And this is looking back towards the drainagway
from the shoreline.
And another thing that we handed out today is a revised drainage plan. Originally there was going
to be six dry wells under the driveway h ere to acco mmodate the runoff, the storm wa ter runoff.
That’s been changed to a hundred linear feet of perforated pipe still be located in the same area
you can see by th e profiles it’s kind of less intrusive into th e ground. It’s no t as deep as the dry
we lls would be.
That concludes our presentation.
Mr. Starr: Okay, mem bers, questions? This is a time to ask questions of the applicant and also of
our staff planne r. I know he’s got some comm ents as well, but first I’d open it up for questions of
the applicant and then I’ll turn it over to Thorne. Go ahead Commissioner Mardfin.
Mr. Mardfin: I apologize for not having been on the commission last year when they did the site visit
and everything else. But, I ha ve a letter, I think we all got a letter from Maui Tomorrow regarding
this and they say, “Maui Tomorrow Foundation has concerns regarding the determination of
environmental assessm ent, the above-mentioned lot is situated on a cove along the shoreline. An
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ancient fishing shrine, koa, is located a few lots over and a coastal trail now blocked once lead from
the koa out to this rocky point, a significant fishing area for many generations of Hawaiians. Can
the Planning Co mmission insure that the proposed action will not further impede the ability of
traditional fishing and gathering access in the area.” So I pose that as my question.
Mr. Abbott: Staff would be glad to comment to that. You received this memo on M arch 25, 2008,
and they also commented on the Garcia residence. In the case of the Schloemer residence, they
actually have the wrong T MK and they’re talking about the wrong prop erty.
Mr. Mardfin: So this doesn’t apply?
Mr. Abbott: No, it doe s not.
Mr. Mardfin: Thank you.
Mr. Starr: Okay, members? Why don’t you give us some presentation on this especially regarding
the setback variance Thorne.
Mr. Abbott: First off, let me read the staff report and wh at yo ur options are. You originally reviewed
the draft EA back on M arch 25, 2008 . I’m sorry on March 13, 2007, and the final EA represents the
changes and responses to your comments as well as other agencies. In consideration of the
significance criteria defined in Section 11-200-12, Hawaii Administrative Rules, the commission
may take the following actions, either accept the final EA and issue a Findings of No Significant
Impact, you may defer the final EA, you request the applicant prepare an environmental impact
statem ent, any of th ose. The De partment’s recommendation is that you issue a Finding of No
Significant Im pact.
Now having said that, this application is nearly four years old. The applican t has m ade substantial,
substantial changes as a result of this process and the point of this process is to mitigate, minimize
and avoid any environmental impacts. As you saw from the site p lan there, the lot has a lot of
restrictions as to the buildable area and I compliment the applicant for going through this process
and making so many substantial changes. W ith tha t, that concludes the staff report. We do
recom mend the iss uance of a FON SI or a Finding of No Significant Imp act.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: Jus t for clarifica tion. So this shoreline setback variance they want to break the
standard shoreline setback so they can add a pool and this kind of monstrous, the rest of this 6,000
square foot house is tha t correct?
Mr. Abbott: The va st m ajority of the house is actually outside of the setback area. Previously when
this application was submitted there was a statement in the shoreline rules which has since been
changed that says that you can build within the difference between the erosion rate setback and
the ave rage lot depth setback u nder certain circu mstances. And in this case, he meets that criteria.
So that was their original proposal. They were building outside of the erosion rate base setback
but within the ave rage lot depth base setback.
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One of the reasons the lot depth setback is very large is because their property extends all the way
to the road, but the vast majority, about half of the property cannot be used because of the
preservation area. That still counts tow ards their average lot depth setback. S o in this case, in
som e respects they’re being penalized for that area which they cannot use as developable area.
The erosion rate base setback is based on 50 ye ars. So within 50 ye ars one w ould presume the
ocean should be right around w here the pool is, well actually give or take 20 to 25 feet.
The applicant also made one other change. Originally when this application was submitted, the
form ula was the erosion rate setback times 50 years of protection plus a buffer of 20 feet for high
surf, storms, large waves, that kind of thing. We am end ed the rules to m ake the formu la, 50 years
times the erosion rate plus a buffer of 25 feet and he has adjuste d his proposal for that extra five
feet which I think is commendable. He did not have to do that given when he made this application.
Ms. Pawsat: He was aware of the reserve on the lot when he purchased the property I presume?
Mr. Abbott: Yes, he was. Also, there is a caveat that he is no t allow ed to harden the shoreline in
the future to protect this p roperty. T hat’s a im portant condition.
Mr. Starr: Yeah, Vice Chair Guard.
Mr. Guard: Thank you. Does this make your job any h arder for the next ap plica nt who wa nts to
start building in the setback variance and wh y not?
Mr. Abbott: No, I don’t see this as a precedent setting because we corrected that ove rsight in the
shoreline ru les.
Mr. Guard: And this one got through there?
Mr. Abbott: You could say, you could interpret that way, yes.
Mr. Guard: One concern is, I know there was last year, the year before we had someone on Front
Street wa nting to build in the setback sa ying they didn’t ha ve e nough room and w e told the m to
build in their backyard on Front Street and they I guess went away I don’t know, but that was – I
don’t want anything like that stinging us that, hey these guys jumps through hoops and they d id it
and why not us?
Mr. Abbott: I’m very mindful of precedent setting and I think Director Hunt can speak to that, that
I’m pretty an al when it co mes to that. In this particular case, we’re supporting the FONSI because
the applicant has made substantial changes. There were errors made including errors by the
department. He purchased his property based on a shoreline setback determination of 40 feet that
was inco rrect. It’s actually 88 feet. So to su mmarize, I think it’s a reasonable use of his property
and that’s th e criteria you have to use.
Mr. Guard: So we’re not going to have the – we’re not going to later on deal with other properties,
there’s some down the street that say stay away from my pool because the pool creates a 12-foot
wa ll and you’re trying to walk around the rocky point and you’re stuck in the wash of the waves on
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certain days trying to walk around the point. So this is further back than that?
Mr. Abbott: Correct.
Mr. Guard: Because that’s a concern of some people that walk the shorelines around there.
Mr. Abbott: Correct. This will be substantially – this will be behind the erosion rate base setback.
So presumably over the next 5 0 ye ars you wo uld have lateral sho reline acce ss.
Mr. Guard: And last question. I know other people have done these subdivisions to create a
circumstance like this where they create one large flag lot to allow the houses to get pushed
forward. So is the re som ething to sto p that in the future because I believe it was all one large
parcel and they created this when was that preservation area created and then did that allow the
opportunity to push these houses forward?
Mr. Abbott: Unfortunately, you know, a lot of the subdivisions you’re quite right, flag lots, in fact
there’s one further south on this property that was done man y, many years ago and it’s going to be
a real challenge to deal with that particular parcel. Mr. Kean, I believe it’s Mr. Kean, just to the
north, wh ose house is on Ra ym ond’s p ictures is actually much close r to the shoreline. He’s 25-foot
away. So we try to work with subdivision. They do need to get an SMA now to prevent this kind
of inappropriate development. In this particular case, more than 50% of the lot is unusable and it’s
a reasonable use.
Mr. Guard: It’s unusable because they created it that way, right? I mean, lets just look back a little.
It’s no t like 200 yea rs ago this p reservation area wa s there, right?
Mr. Abbott: No, I think it was done in ‘98.
Mr. Guard: Okay, so people know that it was created fairly recently. Instead of saying, oh the lot
is encumbered with these things. They created that encumbrance.
Mr. Abbott: Yes, and it was done prior to your erosion base shoreline rules back when the setback
was 25 foot or 40 foot unfortunately.
Mr. Starr: Co mmissioner Pawsat first.
Ms. Paw sat: I just have to ask you a question about you r opinion on something. Now collec tively
if you take all the individual residences on this beach, if a developer had deve loped it all at once,
he would probably be required or we wo uld require them to m ake som e concessio ns for public
space and public use.
Mr. Abbott: Absolutely.
Mr. Pawsat: How do you feel that collectively these homeowners have – they seem to be kind of
becoming a public nuisance, so to speak, how do you see that they have contributed collectively,
because it’s kind of piecemeal development on a residential scale. So then we are – because we
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determined – individually we’re like oh, that’s not fair to do that to the one individual resident. But
collectively they contribute really nothing to the public. What is your opinion on – have they made
any contributions collectively to th e pu blic or is there a public space besides these, you know, very
limited, you know, 20-foot wide or less “view corrido rs” which are really drainage canals. They do n’t
have views and they ha ve to be there anyw ay a nd thing s like that.
Mr. Abbott: This is m y pe rsonal opinion and not reflective of the department’s po sition. I com pletely
agree with you because this has been done piecemeal. It is not reflective of more intelligent
development and design that protects the public’s access a nd view s to the ocean. I believe there’s
six properties in the string of developments, four have redeveloped without any real consideration
of view planes to the ocean or access mauka to makai access. Mr. Schloemer has included view
plains. Agreed it is in a drainage arguably but he’s changing the vegetation to enhance that view
which I commend him for. He’s also looking at putting in some stairs. It’s a real steep, difficult
access area, but he is obviously willing to try to a cco mmodate that as much as possible , not to
mention let pe ople walk over his property to get to the ocean. There are fisherm en that go there
on a regular basis. Th ere is on e, actually it’s a three parcels running mauka to makai at the ve ry
south end that are vacant. When they c om e to be developed, we’re going to be requesting that
they provide a public access, but that’s a request, we can’t demand that. So it is a problem and
fortunately Mr. Schloemer is the only one that developed his lot being mindful of that. He’s also
been mindful of th e archaeologica l con side rations in letting native indigenous people visit it.
Mr. Starr: Commissioner Mardfin.
Mr. Mardfin: Couple of questions. One, the setback’s based on 50-foot, 50-year, I’m sorry, but
without consideration of global warming and impact that what used to be 50 feet year thing might
be 10 o r 20 or 30. So I don’t have to ask it. This may be too little from an erosion point of view
actually but it’s the law. What if any, liability exposure does the County have if we allow something
like this a nd then 20 ye ars from now things get wiped out. Do they come back to the Co unty
saying, well, you let us do it so you’re responsible.
Mr. Abbott: An excellent question. This will be coming back to you for the SMA and shoreline
setback varian ce appro val. Right no w yo u’re just deciding w hether there’s an environmental impact
on it or not or whether those impacts have been mitigated sufficiently. When they come back for
the SMA m ajor and the shoreline setback variance, mandatory conditions are that one, the C ounty
is held harmless. There’s no liability. And two, they cannot protect the structure, they cannot
harden the shoreline in the future in order to protect this p articular property.
Mr. Mardfin: So they b ear all risk of ...(inaudible)...
Mr. Abbott: And that’s recorded in a unilateral agreement that runs with the land. So even if he s ells
it to someone, that same person will have the same issue.
Mr. Mardfin: Thank you.
Mr. Starr: Commissioner U’u.
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Mr. U’u: If that happens and that’s when we run into runoff problems though with the erosion and
I know you guys stated that there’s a chemical fre e pool. Could you explain that? And how you
wo uld monitor a chem ical fre e pool.
Mr. Abbott: The concern Bruce, Comm issioner U’u was that if you had say a la rge storm wa ve
come in an d w ent into th e pool and w ent out if that was a chlorinated pool it would take that chlorine
out into th e reef. Chlorine kills fish and corals, we don’t want that. So they’ve changed their pool
from a chlorine based pool to a brine, semi-salt type pool. I believe that is correct. Yes.
Mr. Starr: And ...(inaudible)... too.
Mr. Abbott: Right. So there’s no chlorination. There’s no chem icals, there’s no ...(inaudible)..., it’s
just U V.
Mr. U’u: Also, you used the term, “reasonable.” It’s almost 9,000 square feet the home. And you
used the word, “reasonable.” What is unreasonable in your opinion Thorne?
Mr. Abbott: The applicant would suggest that if you look at neighboring properties one of which is
14,000 square feet, one of which is proposed as 18,000 squa re feet w ith a gymn asium, a theater,
a spo rts arena, wine cellar, ele vato rs. His proposal in contrast to the neighboring properties is
substantially smaller. The other contacts o f reasonable use is, is he being denied reasonable use?
If you add up all those setbacks together, there used to be on the books if you had less than 50%
of your property us able, you could use up to 50% , but we’ve changed that, look ing at all those
setbacks he has les s than 50% to use.
Mr. U’u: Did he buy that knowing that though?
Mr. Abbott: He bought it based on a setback, shoreline setback of 40 feet not 88 feet. So yes, that
wo uld have changed thing s a bit.
Mr. Starr: Co mmissioner He dani.
Mr. Hedani: Thorne, wh en the applica nt purchased the property and got the determination from the
County that the setback was 40 feet was that in writing?
Mr. Abbott: It was in writing. It was done by previous administration.
Mr. Hedani: So they did get a determination in writing from the county that the setback was 40 feet?
Mr. Abbott: They did.
Mr. Hedani: We’re changing the rules on right now?
Mr. Abbott: Correct.
Mr. Starr: Okay, Comm issioner Guard.
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Mr. Guard: I think the view line over that easement is going to be a benefit because those other
houses, yeah, you can’t really see anything through them. There used to be small cottages up and
down that street and it’s going to be sad when they are 14,000 to 20,000 plus, hopefully we’ll go
see concerts and basketball games down there soon.
To the north, this proposed residence you can actually walk there to Polo Beach. It’s only two or
three lots away. From your last visit could you actually get there right now? Because that was
another concern is just in the future, all these other houses that vegetate or irrigate on the shoreline
keep anyon e from being able to actually acce ss th ose lateral beaches along that point. Just from
your last site visit, it doesn’t really have to do with the Schloemer residence, but if there’s anything
we can do to insure lateral access around there?
Mr. Abbott: The shoreline in this particular case is a rocky shoreline so it kind of moves and mounds
and in that area it would be very difficult to grow anything on for people to prohibit access on. The
property to the north has probably been the most successful with growing their naupaka out to the
edge. Of course, they only have a 25-foot setback. The other properties we’ve been very mindful
of and have kept a close eye on to make sure they don’t water their lawn to the makai side. So I
don’t see any problems with lateral access. I do see problems with mauka to makai and the
fishermen will be concerned about that. There is one cottage left. W e anticipate that will be sold
soon. There is also the three vacant parcels one of which is a flag lot at the very south end.
Beyond the south end it becom es kind of a hill, a very steep hill so it’s very, very difficult to get
through on that side, but that south end, we’ll be asking for some public access there, otherwise,
it will block it off. And so, once again, Mr. Schloem er is offering that people could at lea st w alk
down that drainage ditch wh ich I th ink w ill becom e im portant.
Mr. Guard: Last one. W hile we were d own there, I think th e pro blem is, is it is currently a rocky
shoreline but I think we saw the neighbor to the south had significant soil going into the drainage
ditch.
Mr. Abbott: Correct.
Mr. Gu ard: And is there anyth ing Planning or Enforcement can do? I me an, this wa s a big thing in
the paper about grading that area. Again, no t only Mr. Schloem er but other people in g eneral to
say it’s a rocky shoreline now and five years later it’s all of a sudden the best soil on Maui, I think
we ’d have a prob lem there. And you can have your roots from your naup aka fairly far away and
have it creep seawa rd correct?
Mr. Abbott: Yeah, the concern there. W e did – and there are two RF Ss and conducted two site
inspections. I met with their landscaper there and even though technically they had a perm it to do
that from our DSA section we educated them as to why they didn’t want to put soil and vegetation
in the drainage there. So they subsequently stabilized the bank and changed the grade a little bit
and move d it back. Unfortunately, that is all on their property. They did have a permit to do it which
was –
Mr. Guard: So we’re limiting that or educating, having a little discussion between departments on
not allowing the soil in the setback areas?
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Mr. Abbott: Yes, tha t is ongoing and we recently had a presentation from DSA to our team at our
staff meeting a couple weeks ago.
Mr. Gu ard: Last question . The building enve lope, that’s a ctually, that’s on, that’s not on coral and
boulder rubble, right? That’s on actually hard pack, lava?
Mr. Abbott: As far as I know, yes it is. In fact, it’s all elevated out of the flood zone.
Mr. Guard: Ok ay, w ell just out of the flood zone, but even with erosion that ever came to be an
issue, it’s on actual lava, not just th e coral and the black rock. If mem ory serves m e, I jus t can’t
rem em ber, it see med like it w as elevate d up out of that.
Mr. Abbott: Yes. I’m quite su re about that. Fairly sure.
Mr. Starr: Co mmissioner He dani.
Mr. Hedani: Thorne, the access to the beach for fishermen it seems like it’s sort of, kind of, we ’re
going to allow this to happen. What if the property is sold? Is there anything that’s going to be
legally set down that would allow people public access?
Mr. Abbott: Sure. First off, the mandatory conditions of the shoreline setback variance require –
Mr. He dani: M auka to m akai?
Mr. Abbott: Lateral access, but when it comes back for the SMA we can m ake the condition that
that drainagewa y be open to public access a t leas t on Mr. Schloem er’s portion of the property.
Mr. Heda ni: Okay.
Mr. Abbott: Is that a – well, you can’t impose conditions at this juncture but staff will take that into
account.
Mr. Hedani: I guess the other comment that I would have is that when the entire commission went
down there, what looked like to me was a very flagrant violation by the neighbor to the north of
encroachment into the public space, public beach reserve.
Mr. Abbott: Yes.
Mr. He dani: W hich preven ted lateral acce ss a cross th eir property in an attempt to keep the public
out and if you need a complainant for an action on something like that, I’d b e happy to do that.
Mr. Abbott: Mauicounty.gov, first column is online services, hit accept and put in a request for
service. We’d be glad. And Co mmissioner He dani, I think M r. Schloem er’s proposal spe aks a little
bit to that. He is, if you connected dots between the two neighboring houses, he’s setback behind
them including his pool and everything else. You know, I’m not real supportive of variance. CZM
recently interviewed our department and wanted to know as a matter of tracking performance how

Maui Planning Commission
Minutes - May 27, 2008
Page 13

many variances we issued because all the other counties have done many so that’s a good
performance and I said, no we haven ’t issued any or m ayb e one or tw o. W e’re pretty tight about
doing that, but in this case, I think the applicant’s really made substantial effort to adhere to the
intent of our rules.
Mr. Starr: Commissioner U’u, did you have one? Don’t have to.
Mr. U’u: No, I wanted to know how would you make a complaint. Can we make it now for the
neighbors, what Mr. Hedani said or we would have to go online. Since we’re speaking to the man
right now.
Mr. Abbott: Staff will take that into consideration and take appropriate action.
Mr. Starr: Okay, Chair has a question for you. My understanding is that the shoreline setback rules
were put into place to really guard b each access and shoreline , that there will be beaches and there
will accessible sh oreline fo r at least 50 yea rs to come and that we’re the guardian of the public
interest in being able to have beaches and have shorelines in a fluid e nviro nm ent. And that a
shoreline variance is an unusual thing to consider and grant and that there needs to be a
compelling hardship shown. And in this case, we’re being aske d that the com pelling hardship is
a location for a second swim ming pool. I believe there are two swimming pools. There’s a lap pool
and a regular pool was given to us in o ur presentation and a 2,000 foot lana i. No w I’m sure if that’s
exa ctly compelling hardship. In fact, I’m going to ask Corp. Counsel to read the criteria from our
rules.
Mr. Giro ux: C hair, I just want to give a caveat that we are looking at a environmental assessment
and basically I don’t want you to be looking at this as looking at the merits of this case because you
are going to be required to look at it in the SMA context an d the setback co ntext, but I do want you
to focus your questions on what kind of information could have been included in this environmental
assessment to lead you to a conclusion that there wouldn’t be a ecological impact and because this
is unique and that we are looking at a variance also and that is the trigger for the EIS, I do believe
that it’s warra nted to at least look at what is the criteria for a variance in order to understand what
information you would want at this juncture in order to be able to get you to the point of actually
making that decision. So you’re kind of looking at this as kind of a predecisional but don’t look at
it as looking at the project on its merits. So this is basically to allow you to have the information you
need at the tim e in the future w hen yo u are going to look at this o n its m erits.
So being that it’s – we ’re loo king at yo ur rules, 1 2-203-15 criteria for approving a variance, I’m going
to jum p all the w ay d ow n to Section B w hich basica lly is your hardship ana lysis an d it states: “A
structure or activity may be granted a variance on the grounds of hardship if: 1. The applicant
wo uld be deprived of reasonable use of the land if required to fully comply with the shoreline rules.
2. The applicant’s proposal is due to unique circumstances and does not draw into question the
reasonableness of the shoreline setback rules; and the proposal is the practicable alternative which
is be st co nforms to the purpose of the shoreline setback rules. “
Section C. “B efore granting a hardship variance the commission must determine that the applica nt’s
approval is a re asonable use of the land because of the dynamic nature of the shoreline
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environment inappropriate development may e asily pose a risk to ind ividuals or to the public health
and safety. For this reason, the determination of the reasonableness of the use of the land should
probably consider factors such as shoreline conditions, erosion, su rf and flood conditions and the
geography of the lot. For the purposes of this section, hardship shall no t include econom ic ha rdship
to the applicant, county zoning changes, land development permits, cluster permits or subdivision
approval after June 16, 1989, any other perm it or approval may have been issued by the
commission. If the hard ship is a result of the actions by the applicant such result shall not
considered a hardship for the purpose of this se ction .” And then it goe s on to talk a bout –
Mr. Starr: Okay, why don’t you tell us about no variance.
Mr. Giro ux: P ractice m y rea ding skills.
Mr. Starr: Yo u’re doing great.
Mr. Giroux: Okay, Section E, “no variance shall be granted unless appropriate conditions are
imposed. 1. To maintain and require safe lateral access to and along the shoreline fo r public use
or adequately com pensate for its lo ss. 2. Minimize risk of adverse impacts on beach processes.
3. To minimize risk of structures failing and becoming loose rocks or rubble on public property. 4.
To minim ize a dve rse imp acts on public views to, from and along the shoreline for purposes of this
section only. Adversely impacts views means the adverse impact on public views and open space
resources caused by new building structures exceeding one-story, a 30-foot height limitation. And
5. To comply w ith Chapter 19.62 and 20.08, M aui County Code relating to floo d hazard districts
and erosion se dimentation control respectively.
Mr. Starr: Thank you for keeping us on track. You know, if you want to speak to that, otherwise we
can go onto public hearing. Okay, yeah, go ahead Co mmissioner Hiranaga.
Mr. Hira naga: I’m n ot that familiar with the reasoning behind the ave rage lot depth calcula tion. If
you could provide us some historical information as to –
Mr. Abbott: I’ll try to be very brief, in 1977, 1978 the minimum setback was established as 20 feet
by State. The counties could expa nd that. In 1989, it was changed to 25 feet by this county and
40 feet for lots that were deeper. In 1994, I believe it was or ‘95, it was changed to be basically
25% of your lot. So your setback’s 25-foot, 40-foot or 25% of your lot. The logic is if you have the
room to move out of harm’s way get the heck out of the way. That’s the logic regardless of what
the situation is.
Mr. Hiranaga: Hypothetically, if the preservation area was say a very deep and steep gully that was
a unbuildable area, there would no exception to the average lot depth calculation.
Mr. Abbott: We have not made one to date. For irregularly shaped lots a recent rule amendment
which you passed in December of 2007 was that for irregularly shaped lots the director has some
discretion in setting what the lot depth setback would be provided it generally follows 25% of the
lot. This a pplication w as not made w hen that rule amendm ent was available.
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Mr. Hiranaga: But would this lot configuration qualify as irregular under the new rule?
Mr. Abbott: I’d rather have the precedent of not having it be an irregular lot and they go through a
variance process.
Mr. Hiranaga: But you have a criteria right to determine whether it’s irregular or not?
Mr. Abbott: The criteria in the rules is an irregularly shaped lot is flag lots, L-shaped lots,
peninsulas, lots that have steep bluffs where it be dangerous to measure the shoreline. You know,
like Haiku where you’re going over a cliff or pen insulas w here you have ocean on tw o or m ore
side s. Given that, I don’t thin k this would qualify as an irregularly shaped lot.
Mr. Hiranaga: Thank you.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: Is there any information about how h om es like this ab utting the dunes how they affe ct?
I mean it seems, I mean, there’s only a 10-foot elevation when you get into the house already and
I would think that would be considered like what constitutes a dune? Isn’t that like dune?
Mr. Abbott: We do have a dune grading ordinance. It wasn’t the o pinion of DLN R o r I wo uldn’t
speak for Zoe Norcross, but it was not my understanding that there’s any sand dunes there, in fact
there’s not much sand at all because it’s a very rocky shoreline. It’s, you know, rocks about that
size, ...(inaudible)... and black rocks. If they were going to grade a dune, they’d have to get a
permit from our DSA and I don’t believe there is any sand, plentiful sand material there.
Ms. Pawsat: So there’s nothing p rotecting the line of houses from o cean, you know, storms or
things like that? Because that’s what dunes traditionally provide, right?
Mr. Abbott: Correct. So, on Halama Street, you have a long dune, Kamaole II and you have a long
dune, but here yo u don’t have any d unes. It’s mostly volcan ic dike material. It’s a more fresh part
of the island. So you know, dunes and sandy beaches haven’t formed quite as a well there. Now
at the Polo Beach yo u have a ve ry nice sandy a rea.
Ms. Pawsat: So they haven’t formed yet because they’re new, you could –
Mr. Abbott: Geologically speaking. We would also probably be treating this a pplication a little bit
differently if this wa s a sandy shoreline a s opposed to a rocky shoreline.
Mr. Starr: Okay, I’d like to move along and invite public testim ony on this a genda item . Any on e in
the public wishing to comment please let yourself be known. Okay, not seeing any public testimony
on this item, is closed. Just one more time, Thorne, why do you set out what our options are and
what we’re called to do.
Mr. Abbott: Okay. Your options are to either accept the final EA and issue a Findings of No
Significant Impact determination. That will be published in the OEQC, Office of Environmental
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Qu ality Control publication which initiates a 30-day legal challenge period. If the determination
remains undisputed, the department will continue processing the special management area major
and shoreline setback variance request and those will be brought back to you at a later meeting
together w ith recommend – certain conditions.
You may defer the final EA, the commission finds that additional information is required to make
a determ ination on the final E A. O nce that additiona l inform ation is incorporated, the applicant
resubmits the final E A to the department, the department retransmits it to this commission for
action.
And finally you can decide it needs an environmental impact statement. The commission
determines that the proposed action may pose significant impacts and requires the preparation of
a more detailed environmental impact statement. An EIS assesses the proposed project through
additional research, discussion and review . For the record, the commission must note any
deficiencies relative to the significance criteria provided in Hawaii Administrative Rules Section 11200-12.
So in summary, accept the fina l EA and iss ue a FON SI, defer the final EA to another meeting and
ask for additional information or prepare an environmental impact statement and list the criteria that
this needs to address. Mahalo.
Mr. Starr: Okay, so my understanding is we have three options. One is to accept the Finding of No
Significant Impact of the EA, to defer asking for more information or to feel that it may have an
imp act in which case it would kick it up to an EIS , is tha t correct?
Mr. Abbott: Correct, and then you wo uld also have to specify the specific criteria it needs to meet
under HAR 11-200-12.
Mr. Starr: Okay, members, questions, comments, motions. Commissioner Hiranaga.
Mr. Hiranaga: I guess trying to understand the EA. The purpose of the EA I guess is to just provide
information that will allow us to make a determination at a future date during a public hearing is that
correct? I kno w it’s difficult to se parate comments regarding the proposed project and the EA , it
gets kind of gray. I me an, you wa nt to start commenting about the project, b ut really you should
just be com men ting whether you have all the information you need to make a determination in the
future. Is that correct?
Mr. Giro ux: T hat’s correct.
Mr. Hiranaga: I mean, the house is going to get built with or without the variance I’m assuming. The
variance is ba sica lly for that blue, light blue area which I guess as previously stated there will be
no vertical co nstruction in tha t varia nce area or is th at inc orrect?
Mr. Abbott: I’ll let Raymond speak to that. Is there – I believe there’s a second floor lanai that
ove rhangs into the shoreline setback area based on the lot depth. Is tha t correct?
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Mr. Anthony Riecke-Gonzales: My name is Anthony Riecke-Gonzales, I’m the architect on the
project. On the ground floor level there’s no enclosed area, there’s just lanai and pool. On the
second level there’s a small po rtion of the living room and lanai area. O n the upper level there’s
only lanai area.
Mr. Hiranaga: So you’re saying the vertical construction is outside of the setback area but there are
overhanging issues?
Mr. Riecke-Gonzales: There is vertical construction within the light blue shaded area which w e’re
asking for the va riance.
Mr. Hiranaga: Those are overhang lanais or those are vertical walls?
Mr. Riecke -Gonzales: T here’s a com bination of both.
Mr. Starr: Okay, members. Comments, questions or a motion. Comm issioner Hiranaga.
Mr. Hiranaga: I guess I’ve never had any experience about kicking it into an environmental impact
statement requirement but what additiona l inform ation w ould tha t provide us if we we re to do that?
Mr. Giroux: I guess the way people look at it is that if you’re kicking it into the EIS , you ’re – basica lly
you got to co me w ith a line item saying that you see that there’s po ssib le ecological effect by th is
project. Once you do that then there’s a higher level of scientific review. They have to go and look
at their global warming, they may ha ve to go and, you know, look at sea level, these types of things
which then takes it to a very high level of scrutiny because you’re looking at, you know, a potential
environmental impact. W hen you’re getting to the FO NS I level you’re getting to the conclusion that
the project, you don’t see a significant imp act. So with the information yo u have , you ’re com fortable
making that decision.
Mr. Hiranaga: But the impact is primarily whatever is constructed in the varia nce area because if
they were not constructing in the variance area and EA would not have been required?
Mr. Giroux: that’s a difficult analysis. But I think that what yo u’re looking at is that’s the trigger, but
when you ’re dealing w ith environmental law segmentation and truncation of a commutative look at
the project you have to be inclusive of everything that the project is going to do in order to make
that conclusion that it’s not going to have an impact on the shoreline or on any environmental
system .
Mr. Hiranaga: But if their e ntire residence w as proposed to comply w ith the ave rage lot depth, would
they ha ve b een required to prepare an EA ? They were not requesting a va riance.
Mr. Giro ux: I d on’t believe so. I don’t see any other trigger. There’s no – a lot of times properties
like this are improperly zoned or improperly comm unity planned. Once you have to change your
community plan then that triggers an EA. So there are properties that are treated different as far
as their scientific re view using the EA process.
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Mr. Hira naga: Thank you.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: This is for C orporation Co unsel. So wo uld thing s like, it says effect on the — like its
relation to the coastal zone management at the individual scale and the scale of the beach w ould
that be the next or would be next meeting or the next a pplication or wo uld that be within now , would
that be?
Mr. Giro ux: W ell, I think you w ant to loo k at this document to be able to clear all of those questions
whether it’s 205A, 20 5, you know, anything that you’re going to have jurisdiction over to make a
discre tionary decision about which would involve an enviro nm ental impact. You wo uld wa nt this
document to be a thorough as possible so that you could make an informed decision on those
areas. So that would include SMA and the variance.
Ms. Pawsat: So if I was interested, if we we re interested in making concession s for public space
and public recreation and use in this whole Polo Beach area, is that something you can requ ire
them do, ask them to – request to include an environmental impact statement or is that a m erit
based for the next meeting?
Mr. Giro ux: I th ink you’re treading – you’re starting to go on more of a policy decision not legal
decisions. I think the histo ry of c halleng es to EAs has always been the adequacy an d that’s always
left to the deference of the board that has the expertise which is you guys. But I mean, if you can
make that connection to say that you would want information dealing with public views, access and
the such, then yo u w ould make that connection to the reason you want it is because of the policies
and objectives within 205A.
Mr. Abbott: Ma y I ad d to that? This will be coming back as a special management area major
permit and shoreline setback variance at which time you’ll put conditions or may recommend, the
department will recommen d various conditions on this. The EA is really to look at ecological or
environmental impacts. So things you can actually measures parts per million, you know, how
much pollution is coming out of the smokestack. How much runoff is going to go into ocean. Is
there going to be chlorine going into the ocean, those kind s of thing s.
Mo re public access issu es are under 205A, Coastal Zone M anagem ent Act, and those ve nture into
more of the police realm. F or exam ple, if the h ouse wa s bright pink with purple stripes, probably
we would find that not a pleasant thing. But that’s not an ecological or environmental or
environmental imp act. That’s something you control under the Urban Design Review Board at the
SM A level and say, sorry yo u can’t, you can build th is ho use, but it ca n’t be pink.
Mr. Starr: Yeah, Comm issioner Mardfin.
Mr. Mardfin: I want to take one slight detour. I think you answered it earlier or somebody answered
it earlier but I don’t remember the answer. At the time that the Schloemers bought the property did
they know about the preservation area?
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Mr. Abbott: I believe they knew about the preservation area, they had a lso met with Michae l Foley,
former director and one of the staff provided a setback determination of 40 feet from the shoreline.
Mr. Mardfin: Do you know what basis that was made?
Mr. Abbott: Yes, the staff planner misinterpreted the data. Just made the calculation.
Mr. Mardfin: So it’s basically county fau lt not a nyb ody else’s fa ult?
Mr. Abbott: Correct. And when Mr. Schloemer came and put his actual application in, then he had
a new planner who calculated it differently –
Mr. Mardfin: Okay. I’d like to make a motion to accept it as a FON SI.
Mr. Starr: Okay, we have a motion before us.
Mr. He dani: Second.
Mr. Starr: By Commissioner Mardfin. Seconded by Comm issioner Hedani to accept a Finding of
No Sign ificant Im pact. Before we discuss the me rits of it, I just w ant to be clear about what it is
because you know, I came to this meeting believing that we we re looking at the m erits of this
document which, you know, I’m sure we’ve all read every word of it and studied the pictures and
then, you know , we did have a submittal before us with a lot of, you know, kind of cloud looking
things on it in different colors that for the life of me I can’t figure out what they’re trying to say and
this apparently becomes pa rt of this document. So my un derstanding is no w w e’re not actually
approving this b ut we’re approving that plus this w hich we haven ’t had a chance to see.
Mr. Abbott: I think to clarify, I’ll let Mr. Hart speak, but there were out takes of the document. I had
recommended they take the major changes as a result of going from the draft EA to the final EA
and highligh ting those to yo u and I believe that’s what that handout is. It’s the same information
as in the actual big d ocum ent but it’s kind of broken out.
Mr. Starr: Okay, so these are not alterations, they’re clarifications. So this is still the item.
Mr. Hart: Exactly.
Mr. Abbott: Correct, yeah.
Mr. Starr: Okay, Comm issioner Mardfin.
Mr. Mardfin: I wanted to speak to m y motion. I m ean, it se em ed we we re discu ssin g things but a
motion wasn’t being made so I made it. The other members with the exception of Donna have a
much fuller knowledge of all this because you did the site visit and yo u’ve seen this b efore, but I
just wanted to kind of m ove it along. I’m paying some attention to the staff recommendation on this
also. But I would urge in the discussion about whether to for or against the motion that – it seems
to m e that the iss ues we have are not with the scie nce of the environ mental as sessm ent it’s with
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the merits of the problem wh en it bec om es an SM A. So that’s – I can accept this as a FONSI and
then deal with the others when it com es to the SMA. If som ebody be lieves that there is a – if a
member believes there is a – commissioner believes there’s a problem with the EA in terms of you
need more information please speak up so that I’ll be aw are of that.
Mr. Starr: Co mmissioner He dani.
Mr. Hedani: I think in this particular case, well for one thing to have the process extend over four
years is somewhat obscene. For anybody to try to have to go through a process that extends over
a period of four years in order to build a residence is extraordinary. I think there are extraord inary
conditions on the site. W hen I first looked at it the question wa s why d on’t you pull the whole
structure, pool and everything else with it back another 20 feet to get out of the setback
determination area. But then you’re bounded by the preservation area to the mauka side and you
have the drainage catchment systems which are under the driveway which also compounds the
entire situation. So I believe there is a condition for hardship from that perspective where over 30%
of the entire lot is being dedicated for preservation purposes.
The othe r thing that I think is worthy of note for this particular case is that public access is be ing
improved over time both laterally and mauka/m akai and I think that’s po sitive. Pu blic view s are
being enhanced by th e bestill hedge and creating a view space over the lot itself.
And I think the last thing that should be mentioned is that our setback laws are so contorted and
so complicated and nobody in his right mind can figure out, including staff planners, what the
setback line is and that’s a p roblem because it’s not som ething that’s ea sy for the public to
understand.
Mr. Starr: Okay, Comm issioner Pawsat followed by Commissioner Guard.
Ms. Pawsat: Well, first of all I think their erosion, I mean, the setbacks are based on erosion rates
and they have a fairly simple equation to get to the setback. And their erosion rates were studied
very meticulously as far as I recall. But I think what makes this difficult is because it’s not one larger
development of this whole area. It’s makes difficult to like pigeon hole ecological impacts a t a
single residence sca le whereas if it was a larger developm ent it would be have to do that and it
wo uld be easier to understand and I think that’s why it takes so long is because there’s all these
mitigating circumstances or wh atever you wa nt to call it. But I th ink b asically so sinc e it’s hard to
make any environmental comments on it because ...(inaudible)... such a small scale most of my
comments really I guess will go on to the merits of the project which I suppose is better suited for
the next meeting. You know, things like I feel like this whole area, they’re a ll victim s of lifestyle
propaganda and they sleep with the ...(inaudible)... reports underneath pillow, but I’ll save that for
the next meeting.
Mr. Starr: Okay, Comm issioner Guard.
Mr. Guard: I guess with the motion I feel like we have to pick our battles and this one, seems to be
because of this 40-foot setback. Is that because the preservation area was so large and they kind
of miscalculated it as being encumbered and it gets kicked to the 40 feet?
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Mr. Abbott: No, staff m ade a sim ple calcula tion error. They looked at the wrong number and just
used the wro ng number. Pretty simple. They also put it in a letter signed by th e director and shortly
thereafter, the applicant purposed the property based on that information.
Mr. Gu ard: The one thing I don’t like is hearing about the hardship based on purchasing the
property knowing this preservation area was there. So for the SM A w e gotta kind of sto p that, that
they probably got a disc ount back then I would assume. Well, we hear it every time, oh poor me,
poor me, I bought this property and you probably got a better deal because of this large
preservation area, but maybe for the future, I don’t know if it’s SHPD they should look into creating
these larger preservation areas because I think on other properties they give them about a two feet
buffer around a burial like that when it’s conve nient for them. So something like that, this could be
an example of the proper wa y to p reserve a burial. I kn ow there’s other areas down there that you
might have a strip of you. You might be able to plant ti around it and that’s about it because it goes
back to parking lot. So for the archaeologists on site to m ayb e take that Into account talking to your
other projects.
Mr. Abbott: I think it is notew orthy tha t he did not get a disco unt for that preservation area on his
average lot depth setback which is –
Mr. Guard: Oh no, just on the purchase. Oh I bought a multimillion dollar property and being like
I’m going to go through this four-year process to try to push a big house into a tiny envelope is kind
of what we’re loo king at. Luckily it’s n ot a sandy be ach. I guess th at’s th e only benefit to it.
Mr. Starr: Vice Chair Guard, I’m going to turn the gavel over to you for the rest of this item because
I really believe that’s the right process to do if I’m going to spea k for or against a motion. I do have
a comment that I will not be supporting the motion because I think this could have a significant
impact in that we do have a shoreline that’s moving quickly. It may be speeded up by forces of
global warming. We ha ve excellent protections in place regarding setbacks to try to keep a good
space available for the public and I don’t see compelling reason that that setback area should be
encroached upon for you know, the second swimming pool and the lanai. So I won’t be supporting
the motion.
Mr. Guard: Is this okay to do?
Mr. Starr: Yes.
Mr. Guard: Any further discussion? Comm issioner Mardfin.
Mr. Mardfin: I’d like to ask Commissioner Starr what additional – if you vo te against th e FON SI, so
you wa nt them to do an EIS can yo u explain to me what additional information you would like to see
in the EIS?
Mr. Sta rr: W ell, I would like to see analysis regarding the impacts of building in the setback area
and I think to a greater exte nt, m y concern is tha t I think that it can have a significant impact. And
if it can have a sign ificant imp act then I feel tha t the correct action is to vote against it.
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Mr. Gu ard: Commissioner Hira naga.
Mr. Hiranaga: I guess I’m confused. By accepting this EA are we condoning the construction within
the variance area? Is that an inferred approval?
Mr. Abbott: No, I would not say that because yo u get another look at it under the SMA and the
shoreline setback variance. At that point, you’ll be looking at the Hawaii Revised Statutes, Chapter
205A criteria which is the Coastal Zone Manag ement Act. That’s going to take into account things
like public acce ss, view planes, architectu re, urban design. Right now , the EA , is ba sica lly
environmental and ecological criteria which is, you know, you want to look at the short term and
long term impacts, the direct and indirect impacts relevant to the criteria provided in Chapter 343
which I believe is things like water pollution, more measurable things that we would think of as
pollution, air pollution, water pollution, runoff from the site. So issuing a FONSI – You bring up a
good point, how do you issue a FONSI and say there’s not impact then turn around at the SMA
level and say, n o w e don’t app rove this. Presum ably when you get to the SMA level, you’re going
to put conditions on that avoid, minimize or mitigate any negative impact. So for example, if he was
putting a piling in the setback area and you could show that was going to have a negative impact
on say views, then one condition of the SMA would be he’d remove that piling so he wouldn’t affect
the views. But that piling may not have a direct enviro nm ental ec ologica l impact. Kind of hard to
sort those two out, but the issuance of a FONSI is not implied or deferred approval because this
will be coming back to you again. Would that be a correct statement Corp. Counsel?
Mr. Giroux: No, you’re not setting a precedence, but you do want enough inform ation in the
document that if you do put conditions that your nexus is ecological and environmental, you do want
the information in the document to help you to hang your hat on. To say you are making those
conditions based on information that you did receive which is reasonable scientific bases.
Mr. Guard: Any further discussion? Last thin g is, th is m ay b e for Dire ctor, it goes back to OEQC
and there’s a 30-day challenge period of the general public felt like we shouldn’t have given the
FO NS I.
Mr. Abbott: That is correct.
Mr. Hu nt: If you acce pt the EA.
Mr. Guard: If it’s accepted. And was the period, OEQC publish this as well?
Mr. Abbott: They p ublishe d the draft, they w ill – if you issue a FON SI, they’ll publish that for 30 days
and that sets that period anyone can challenge that. Any public person can challenge that and
that’s availab le on their website a s well, Office o f Environ mental Quality Co ntrol Bulletin.
Mr. Guard: Comm issioner U’u.
Mr. U’u: Just for clarification. Say w e acce pt the EA. It goes back to Co uncil, correct?
Mr. Gu ard: This do esn’t go to Council.
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Mr. Hunt: No.
Mr. Abbott: It will come back to you after the 30-day legal challenge period then the applicant has
to notify all the neighbors within 500-foot radius and provide 45 days, put an ad in the newspaper
saying that we’re going to have a hearing on the item and invite public testimony, send certified
letters to all the neighbo ring lan d ow ners noting wh en the public hearing is g oing to be and then it
will come in at that time for an SMA major and shoreline setback varian ce. There are m and atory
conditions on the variance and at that time , this com mission w ill review the project and determine
whether this is a reasonable use of his property. You can recommend conditions at that time as
we ll.
Mr. Gu ard: Thank you. Com missioner He dani.
Mr. He dani: One of the things I’d like to see betw een now and the tim e it comes back to us on an
SMA is the alignment of the mauka/makai access if that could be displayed somehow on the
documentation that comes back to us. I’d ap preciate that.
Mr. Abbott: So noted.
Mr. Guard: Thank you for that. And maybe they’ll take into consideration looking in the past history.
I know on Kuau point there’s three or four access points so maybe the current county staff cou ld
look at how w e got so m any access p oints the re and so few in M akena.
Mr. Abbott: So noted.
Mr. Guard: If it passes. Ready for the question? All those in favor of Commissio ner Mardfin’s
motion signify by saying aye. Nay. Okay, is that five to two?
Mr. Hu nt: Could I as k for a hand count?
Mr. Guard: Y eah , lets go with a han d count. Left hand o r right hand is fine. On the ayes for the
main motion. Five. A nd you have tw o nays as we ll.
It was moved by Mr. Mardfin, seconded by Mr. Hedani, then
VOTED:

To Accept the Department’s Recomm endation to Make a Findings of
No Significant Impact (FON SI)
(Assenting - W. Mardfin, W. Hedani, K. Hiranaga, B. U’u, D. Domingo)
(Disse nting - J. Paw sat, J. Starr)
(Ex cused - W . Iaconetti)

Mr. Guard: FONSI passes. Fifteen minute break. Ten? Ten-minute break.
Mr. Abbott: And I very much appreciate your diligence.
A recess was called at 10:07 a.m., and the meeting was reconvened at 10:25 a.m.
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Mr. Starr: ... is ba ck in order. Everyon e w elco me back. I turn it over to able Director Hunt for Item
C-1 , the Star Lookout.
Mr. Hunt: This item involves Ms. Janice Tanaka Tower requesting a State Land Use Special Use
Permit and a Co nditiona l permit in order to operate the Star Lookout transient vacation rental, three
rooms within an existing cottage located on 1.4 acres of land in the vicinity of Thompson Road,
TMK 2-2-001 054, Keokea, Kula. The application numbers is SUP2 2002/0007 and CP 2002/0009.
The planner assign ed to this project is Joe Prutch.
C.

PUBLIC HEARING (Action to be taken a fter public hearing.)
1.

MS. JANICE TA NA KA TO WER requesting a State Land U se Sp ecial Use Perm it
and a Co nditional Perm it in order to operate the Star Lookout Transient
Vacation Rental, three (3) rooms within an existing cottage located on 1.427
acres of land in the vicinity of Thompson Road, TMK: 2-2-001: 054, Keokea,
Kula, Island of Maui. (SUP2 2002/0007) (CP 2002/0009) (J. Prutch)

Mr. Joe Prutch presented the Maui Planning De partment’s Report.
Mr. Starr: Okay, thank you Joe. I have a question on the process for Director Hunt which is I
understand that we have a county special use perm it process a nd we have a county conditional use
permit process. The condition al use permit we recom mend to the Co unty Council. I understand
this is state special use permit and I’m not really clea r why an d w hat our role in tha t. I kno w if it
were a county special use permit then we would be the agency tha t says yea or nay b ut I don’t
understand how w e fit into the state special use permit and wh y it is a state special use permit.
Mr. Hunt: The county conditional permit you have to make a recommendation to the council and
they have the final action. On the special use permit bec ause it’s under 15 acres, the county is
delegated that authority and so the planning commission can issue, can approve or deny the
special use perm it. In effe ct the y ne ed both permits. So eve n if you approve the special use permit
and the conditional permit is denied, they could not operate.
Mr. Starr: Okay, so it is a special use permit, but we’re acting for the state since it’s a threshold of
size?
Mr. Hu nt: Correct.
Mr. Starr: Okay. Mem bers, any q uestion s? Yes, Com missioner He dani.
Mr. Hedani: On the department’s recommendation, under – this is on page 17 of the submittal, “as
of May 14, 2008, the Planning Department has received no public testimony in support or
opposition of the project.” You’re excluding the 78 people and 131 people tha t provided com ments
in writing?
Mr. Prutch: Oh, I’m sorry. I’m sorry. That was petition signed. Yes, I did inc lude that as part of the
staff report. I guess w hat I me ant by th at, I’m sorry, is th at I didn’t rece ive any letters or com ments
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from the hearing notices that had gone out. Yes, the petitions were in the staff report. I had that
way before the project was ever – the staff report was even written. Does that make sense?
Mr. Hedani: I’m confused. I guess when you say – when yo u get 78 letters and a 131 people
sign ing in favor to me that’s te stim ony in favor.
Mr. Prutch: Yes, they weren’t letters, it was a signed petition. It’s the last e xhib it on you r staff
report. I’m sorry, it wasn’t letters it was a petition. So it’s a bunch of signatures from different
residents in support of the project and the public testimony was just I didn’t receive any letters after
the public hearing notice went out. Sorry about that confusion.
Mr. Hedani: Thank you.
Mr. Starr: Okay, looking like – oh, Commissioner Mardfin.
Mr. Mardfin: Oh, I have a bunch of things.
Mr. Starr: Go for it.
Mr. Mardfin: One, my understanding and I guess this would be for you, is that to be a bed and
breakfast it has to be under the same roof? So that to make this work as a bed and breakfast you’d
have to build a long thin c onnecting path from the transien t rental to th e reside ncy.
Mr. Pru tch: Well, we don’t want to encourage that.
Mr. Mardfin: You don’t want to encourage that, but –
Mr. Prutch: However, yes, the d efinition for a bed and bre akfast does state tha t the roo ms are
rented out in the prim ary residence w here the own er occu py o r the manager lives.
Mr. Mardfin: And this looks like it would be like a 200-foot little thing to make it work or something
like that.
Mr. Prutch: Yeah. It’s definitely just a –
Mr. Mardfin: But that’s the distinction between the bed and breakfast and t– if it were connected
we’d be calling it a B&B and we’d have no problem with it is that sort of the bottom line.
Mr. Pru tch: If it were connected, I guess te chnica lly we could call it a B& B, sure by d efinition.
Mr. Mardfin: If it weren’t as far away as it was and if it was right next to it, we’d be calling it a B&B
probably, is that ?
Mr. Prutch: If it was attached, yes.
Mr. Mardfin: Yes. Okay.
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Mr. Prutch: As long as it was attached.
Mr. Mardfin: And then there wo uld be no problem with it und er the zoning.
Mr. Pru tch: Well, the ag district, Jeff –
Mr. Hunt: B&Bs aren’t allowed in the ag district so they would still technically need a conditional
permit, but the application would be for a B&B as opposed to a TVR. Though this is – in earlier
discussions we have tried to distinguish between wh at we call a p ure TV R w ith no manager on site
versus a B&B with a m anager in the same house. This one’s in between you have a manager on
site but it’s not in the same house.
Mr. Mardfin: And I believe I heard you say a fe w m inutes ago that this land really isn’t suitable for
high level agricultural activity is that?
Mr. Prutch: Yes. Yes.
Mr. Mardfin: I wa s co ncerned about – curiou s about a den sity of su rrounding TVRs or B&Bs, are
there anything in the say half-mile from this? Were there other TVRs or B&Bs?
Mr. Prutch: The only one I know of which I just heard of this morning is one up the street from there.
I don’t know the size or number of units. I d on’t kno w if R ay h as an idea of how b ig tha t is. I know
there is one up the street, but I don’t know of any others in that close vicinity.
Mr. Mardfin: And these may or m ay n ot be legal. I mean, I’m asking whether they’re actually using
them.
Mr. Prutch: That’s true too. This one is legal. Do you know the name of it?
Mr. Starr: Give us your nam e first.
Mr. Ray Bane: I’m sorry, my name is Ray Bane and I’m the resident manager at Star Lookout.
The re are no properties within a half mile, if you will, of us that are operated as TVR s to the best
of my knowledge and I’m p retty m uch awa re of what’s g oing on. There are perhaps some beyond
that that distance and there is, I believe one permitted TVR at the end of Thompson Road and that
one, I don’t have the exact date of when the perm it was gran ted but I believe it was som ewhere in
the neighborhood of three years ago. Three or four years ago. It was a former B&B and then it was
reapplied fo r as a TVR because of buildings being separate from the main structure.
Mr. Mardfin: Thank you. Was this ever, this extra unit ever used for long term rental?
Mr. Bane: Again, it has I believe at a couple of occasions been, people have staye d the re for
periods of se veral m onths. But I’m n ot awa re of it bein g, yo u know, a steady long term use. Prior
to our arrival it was essentially a TVR operation although not in a formal sense.
Mr. Mardfin: And you arrive d there in 20 00 wa s that?

Maui Planning Commission
Minutes - May 27, 2008
Page 27

Mr. Bane: Yes.
Mr. Mardfin: And you’ve been paying GAT and GET?
Mr. Bane: Yes sir. We took out all the necessary licenses and we had been paying our transient
taxes, all things that are required.
Mr. Mardfin: I think I heard the staff planner say this has been used for years for transient vacation?
Mr. Pru tch: Yeah, that’s my un derstanding from the applica tion.
Mr. Mardfin: But they weren’t paying taxes on it prior to eight years ago?
Mr. Prutch: That I don’t know because it was previous owners. So I’m not sure what they did at the
time?
Mr. Mardfin: Thank you.
Mr. Starr: Co mmissioner Pawsat.
Mr. Pawsat: So w e’re talking about one TV R u nit is that correct?
Mr. Pru tch: Yes, one, three-bedroom unit.
Mr. Pawsat: On a 1.47 acre piece of land.
Mr. Prutch: Yes.
Mr. Starr: Okay, Com missioner Hira naga.
Mr. Hiranaga: A while back we spent a lot of time reviewing draft ordinances prepared by the
Planning Department for proposed B&B s and TVR s in the urban areas, rural areas and ag areas.
The proposed draft as presented to us my recollection was totally opposed to any TVRs to be
allowed in the ag areas because it was co ntrary to Hawaii Revised Statutes. I’m just wondering
where those ordinances are. I kno w they’re in front of the Co uncil and I’m just curious, this
recommendation here seems to be totally contrary to the draft ordinance that was proposed to us
by the Planning Department. So have they had a change in position regarding TVRs. This is a TVR
in ag lands.
Mr. Hunt: The draft ordinances are the Council now. They’re scheduled to be reviewed. They
actually were reviewed for one or two days back in March and they’re scheduled to be revie we d in
June. The policy of the ag land, the de partm ent m ade a recom me nda tion in that draft bill that there
be an income test. There has been some discussion since then about perhaps having an exception
of land unsuitable for farming because the reasoning being that ag land, the ag zone does not
include all good farmable land. They just included all land and some of it isn’t suitable for farming.
That’s just d iscu ssio n. The outcome of those bills is yet to be decided. It may change the existing
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laws, it may not change the existing laws , we don ’t know . We can’t pred ict. So u ntil those laws are
changed, we’re processin g the perm its un der the existing laws under the existing processes.
Mr. Hiranaga: Follow up. Is the Planning Department still supporting their proposed ordinances as
presented to us previously and as it’s being presented to the Council?
Mr. Hunt: The Planning Department may recommend – made a recommendation to Council and
the recommendation in the ag zone for an inco me test. At the same time, we are working with the
Co uncil particularly the chair of the Planning Comm ittee to consider revisions to those ordinances
and if the Planning Comm ittee recommends revisions to those and the C ouncil ado pts them, we’ll
certainly implement those. So we’re taking an approach where we’ve made a recommendation but
we’re not saying we don’t want to be privy to any discussions unless there are recomme ndations.
We don’t think that’s a p roductive ro le for us to play.
Mr. Hiranaga: Thank you.
Mr. Starr: Okay, go ahead Commissioner Mardfin.
Mr. Mardfin: Two quick things. One, because you’re a resident manager I presume this p roperty
does not get a real property tax exemption? Homeowners exemption?
Mr. Bane: I believe that’s correct. I’m not sure, but we would not get a –
Mr. Mardfin: Owners exemption.
Mr. Bane: No, we don’t ge t that.
Mr. Mardfin: I guess the fact that the staff me mber is recommending this means that the department
doesn’t feel that th ey’re being bent out of shape by this sort of a thing otherwise he wouldn’t be
recom mending approval is that correct?
Mr. Hunt: To be honest with you, the staff has had a lot of discussions about all three of the
applications that are before you today. I think th ere’s arguments and concerns on both sides and
we tried to say that along this whole discussion about TVRs. In this particular case we believe that
we can support it. We tried to explain in the staff report that there’s arguments on the other side
if this com mission doesn’t want to support it we can understand that. We think that in some
instances, and this is one instance, we think they should be allowed. There’s going to be some
instances and you’re going to hear those later today where you think they shouldn’t be allowed and
so it’s up to yo u folks. It’s not an easy decision . There’s arguments on both side s.
Mr. Starr: Okay, Com missioner Hira naga first, followe d by Com missioner Guard.
Mr. Hiranaga: Yeah, just couple of follow up questions from Com missioner Mardfin. Can you
confirm that this property is not being given an agricultural discount assessment for real property
tax p urposes? W ill you do that? M ake sure you ’re not claim ing that.
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Mr. Bane: I’m n ot going to make a claim that I cou ldn’t bac k up Sir. I don’t kn ow that.
Mr. Hiranaga: Okay, can you notify the Re al Property Tax Office th at yo u are not agricultural activity
so you should not be receiving a disco unt.
Mr. Bane: We m ost certainly will.
Mr. H iranaga: C an you a lso insure that you ’re not receiving an ag rate discou nt for your water.
Mr. Bane: To the best of my knowledge we are at this time, but we will, you know, I want to be up
front with you . That goes through all the areas out there, but I will do whatever I can to bring it into
com pliance with your wishes S ir.
Mr. Starr: Yeah, mem bers w hen it co mes time to craft a motion those may be an amendment that
–
Mr. Hiranaga: I should have posed it as a question. Are you paying ag water rates?
Mr. B ane : Yes , Sir.
Mr. Starr: Commissioner Guard.
Mr. Guard: Thank you. For all the comm issioners that haven’t been able to be down there it is a
beautiful property and I just want to commend the Banes and even the former owners that I think
it allows the general public to eithe r have a very nice wa lk or jog or even as a driving tour to go
down there. It’s a peaceful setting that they’ve been able to maintain and I believe this application
will actually benefit the Keokea community out there and I think that’s evident with all the petitions
and letters in su pport.
Mr. Bane: If I might Sir? Ju st back to Co mmissioner Hiranaga’s, we do very little in the way of
watering that I can tell you. We don’t have that much we can water to be honest with you. And our
– w e do our ve ry be st to k eep our w ater use dow n as m uch as possible .
Mr. Starr: Okay. Com missioner Hedani and then p ossibly testimon y.
Mr. Hedani: In reviewing the petition that was submitted, somebody signed with x’s. And I was
wondering if that was because he needed to do that because he couldn’t do anything else or does
the applica nt have a com ment on that?
Mr. Bane: No, I saw that one as a matter of fact, and I honestly – the person who signed it, I’m not
quite sure w hy th ey p ut the x’s, but we do have p eople in ou r area that are – that have limited
educations and w e did have wh en we ask everybo dy h ow they fe lt about it, we had universal
support at the time, but I can’t state that’s the case.
Mr. Starr: It could have been kisse s also. Okay, moving right along we’re going to open up the
floor to public testimony. Any member of the public that has not already tes tified on this agenda
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item is welco me to testify. We ask that testimony be kept as short as possible. In no case longer
than three m inutes and w e w ill inform you if you get to three minutes. Anyone wishing to testify,
please stand up. Please identify yourself first and welcome.
a.

Public Hearing

The following testimony was received at the beginning of the meeting:
Mr. Mike Gary: My name is Mike Gary. I’m here to speak regarding the special use permit for the
Tower property on Thom pson Ro ad in Kula. I have lived on Maui for 30 years. There’s four
generations of my family living here right now and we’re all very active in everything in the
commun ity. We appreciate you folks listening, considering this application. There’s a lot of
different things to speak on on these transient vacation rentals, but the one I’m uniquely qualified
to speak on is the type of guests th at frequent these facilities.
I had the privilege of being the Bane’s next door neighbor to the south for several years and I ran
a bed and breakfast, the Silver Cloud Ra nch. I owned and operated it for 15 years. The thing that
I feel I’m probably the most qualified person on Maui to talk about it, is the type of people that stay
at these facilities. Before the Bane’s took over there was a really nice family living in there but I had
to go down and ask them on many occasion s if they could please quiet it dow n because my gu ests
wanted the peace and quiet of country living, that’s why they came so far out of their way to do this.
The family was there, they were being like any normal family and they’d have their parties and
things and they always honored my requests and we’re very good friends to this day, but I never
had to do that when the Star Lookout started happening.
The type s of guests I ha d an interesting fact and m ost people are astounded by w as over a third
of my guests were kamaaina and half of those were people who lived here on Maui. A lot of them
did it beca use they c ould get away for a weekend. Didn’t have to buy a plane ticket, didn ’t have to
rent a car, didn’t have to spend two, three hundred dollars a night and they got to meet people from
all ove r the wo rld at breakfast. They e njoy this. They like bringing their kids to a country setting
where they could go for walks see the horses, chickens, pigs, this sort of thing. But they all we ren’t
there just to save a dollar. A lot of them were there because they found – they worked at hotels,
and our hotels do a wonderful job, I stay in them on occasion, but I also stay at bed and breakfast
all over the w orld and all over Maui County. Staye d at a lot o f them. They a ll do a good job.
The guests are always as pleasant as things can be. But I had guests who were literally billionaires
and they stayed there and they’d tell me I can ’t understand why anybody would spend $200 a night
on a hotel room wh en you could stay at p lace like this for a lot less. They e njoyed the noncorporate
experience of it all. So I’m open to any questions at any time not at this meeting. You guys want
to know about what it’s like to run a bed and breakfast and I got a lot of people that would call me
over the years, “I want to get a bed and breakfast what do I do?” And I said, “well make your
application, pay your taxes, get on really terms with your neighbors and give back to the com mun ity.
And if you do those things, our county’s wise enough that they will let you to continue your
operations becaus e you’re an asse t to the comm unity, the community will support you.” And I think
I see that happening here on Maui.
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Mr. Starr: Okay, Com missioners question s? Mike, d o yo u have kind of a for or against?
Mr. Ga ry: Oh, I’m majorly in for, for it. Yeah, you know, again, saying that I’ve stayed in a lot of
B&Bs I’ve never met a host and hostess more qualified or m ore capa ble tha n Ray and B arba ra
Bane doing this sort of thing.
Mr. Starr: O kay, thank you very much. Okay, an other testifiers at this time? Yeah, please come
forw ard. State yo ur nam e and try to k eep it sh ort.
Mr. John Hirashima: Good morning, my name is John Hirashima. I’m a resident of Kula. I’ve been
a flower farmer for the last 35 years and I’m here to support the application, the Tower SUP. I’d like
to say a couple things about the application.
I’m very fam iliar with the property. It’s very sm all. It’s less than an acre and half. It’s very rocky,
very slopey and very unsuitable for agriculture. If anybody can eke a living out of that would be a
miracle and I ought to kn ow .
There’s only one next door neighbor, they’re right next door and they’re very supportive. The Silver
Cloud Ranch that Mike referred to is almost a half a mile down the road and on the other direction,
is at least a half a m ile to th e next n eighbor so it’s re ally isolated.
The owners, I’d like to sa y some thing a bou t the owners and the m ana gers. The owners are Janice
and Steve Tower and they are residents of Alaska and they’re both in the medical profession and
Steve is probably Alaska’s most prominent orthopedic surgeon and he does extensive medical
missions in Africa and Ray and Barbara have lived here for quite a while and Ray is the retired
superintendent of Katmai National Park in Alaska so we ’re talking about very responsible p eople
here. I mean, these are solid people. In addition, Ray has been volunteering with the local Disaster
Re sponse Team for m any years. So he does contribute greatly to this com munity.
The property I believe is about the most suitable piece of agricultural land for this type of vacation
rental. I don’t think you could find another piece that has all the attributes of this place. Isolated,
it’s very quiet, the type of clientele stays very long, many of them will book an entire m onth, and it’s
extre mely low impact and it does help some of the local businesses in Keokea. So I’m open to any
questions you have.
Mr. Starr: Okay, members? Once again, you’re for or against?
Mr. Hirashima: Oh, I am definitely for this application.
Mr. Starr: Okay, thank you very much for coming up and taking the time. And let the record show
that we’ve be en joined by C om missioner Donn a Dom ingo and Comm issioner Ward Mardfin burning
up the road all the way from beautiful Hana. Any oth er public testimo ny? If so p lease let yourself
and com e. Try to k eep it brief.
Mr. Paul Meyer: Thank you Commissioners. My name is Paul Me yer. My wife and I wrote you a
letter about a week ago. One page, tried to keep it short. We’ve been upcountry residents for over
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25 yea rs. I wo rked for Maui Pine for 25 yea rs and my wife was a judge for a while. We have know
the Starr family for a lot of years and ever since we’ve been around, the Star Lookout as we call it,
this property has been in operation as a guesthouse and it’s been a wo nderful part of upcountry.
Great – supported by the community, respected by the community, it’s we ll run a nd we ’re certainly
not aware of anybody who objected to it or has problems with it. It would be a shame if an
exception is made and this property would shut down. We would urge you to support this
application and keep this property that’s be en in op eration, but a really im portant part of upc oun try
...(inaudible)... Thank you. Questions?
Mr. Starr: Okay, thank you for taking time to come down. Yeah, commissioners? Seeing none,
thank you very much. And also let the record show that I’m not in any way related to the applicant
that I kno w o f.
This completes the testimony received at the beginning of the meeting.
Mr. Thom as Cro ley: M y na me is T homas Cro ley and I’m just here to testify in support of this
application. I think this is a perfect example of how a B&B can work in a seating with a resident
ma nag er. Ray an d his wife ke ep up the property. That makes a home for Ra y an d his wife. It
gives a job to Ray and his w ife. If the y weren’t allowe d to do this th at property m ay n ot be kept in
the same level. Perhaps or perhaps not the own er w ould put a lon g term tenant in tha t cottage, in
the house that they’re living in. So this is a perfect example of a B&B and I would hope that the
legislation that is be ing pushed forw ard will recognize th is an d w e w on’t have to go through this
wh ole process of which this is just one step along the way of granting these people their SUP and
CUP. Thank you.
Mr. Starr: Okay, members any questions? Okay, Commissioner Mardfin.
Mr. Mardfin: You look very familiar. Are you the President of the TVA Association or the B&B
Association?
Mr. Croley: No, I am a member and board member of the Maui Vacation Rental Association. Just
to be clear I’m testifying on my own and I look familiar you heard me speak out in Hana about that
position.
Mr. Mardfin: Okay, tha nk you .
Mr. Starr: Thank you very much. This is really for the public to testify at this time. Any other
me mb ers of the public wishin g? Please com e forwa rd, identify yourself and share your mana`o.
Mr. Stacy Lindem an: Hi, my nam e is Stacy Lindem an and I’ve been in Hawaii for several years,
about eight years and I’ve traveled quite a bit. I’m a construction wo rker and I’m here in favor of
bed and breakfasts. I used to run a bed and breakfast, 14-room in Costa Rica. I’ve pretty much
traveled the wo rld. I’ve lived up in Kula. I’ve lived in three places now since I’ve been here and I’ve
visited one of the vacation rentals bed and breakfast here on the beach and where I was living in
Kula, the motorcycles, the cars because everybody says it’s a big issue about the parking and
everything, there’s actually the two places that I lived which was down the street from Morihara’s
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you can hardly even find a place to park other than on the lawn or in yo ur own parking spot.
The place that I did visit here w hich was down on the be ach the S pyglass H ouse, been there
several times, there’s hardly a ny n oise down there. There’s am ple parking.
I’m living now in Makawao and it’s just down the street from where the fire station is and you’ve got
all the motorcyc les. T he street I that I live on I actu ally have to park m y 20 -foot truck. I ha ve a big
rig becaus e I’m in construction, my truck’s 20-foot long and actually have to park it up on the lawn
in the neighborhood where I live. And as everybody knows I’ve lived In Hawaii for years and so has
everybody else, there’s lots of cars that are parked in people’s yards. The gentleman that works
for me, I have a young man, they have 20 cars parked in their front yard and that’s kind of like part
of Hawaii. And I think when people come and visit here, you know, the cars that they have, if you
park in front of a bed and breakfast, I think it’s just part of – it’s part of the balance of life.
So and the property in question, you know, bed and breakfasts a re really clean. There are people
that go to hotels and places. For myself personally, there’s more security there than at a hotel
because some people target the hotels. It’s more of a personal experience. It’s a little bit che ape r.
Some of them are exp ensive. It’s more a family-oriented thing. So that’s all I wanted to say and
also stimulates the econom y be cause the business e verything. Ju st recently I re ading the Ho nolulu
Advertiser the State of Hawaii, we’re all tax payers here, the State of Hawaii wants to spend $3
million on promoting tourism. Well, I was told here that there’s 400 be d an d bre akfasts tha t they’re
all the tax paying people and they’re p rom oting tourism here and that’s no t costing us anything. So
I think it would be detrimental to g et rid of those people. So thank you very much.
Mr. Starr: Okay tha nk you . Any qu estions? Okay, seeing none, any other memb ers – I’ll ask,
please refrain from applause, it just wastes time. I would rather have you talking than applauding.
Anyw ay, anyone else with testimon y on this specific item please c ome forward, identify yourself,
try to keep it as brief as possible.
Ms. Beverly Livingston: Hi, my name is Beverly Livingston. I hadn’t planned on testifying but I know
Ray and Barbara very we ll and have fo r several years. They’re wo nderful people. Ray has
contributed to the community. He’s on a commission or a group where they’re helping
neighborhoods be prepared for emergencies and I’m going to invite him into m y ne ighborhood to
instruct our neighbors abo ut things to do to be in readiness for any kind of natural disaster. And
that’s the sort of contribution that Ray and Barbara are to the community. They’re very ethical
people and they have the kind of values that I love to see in people in the community and so if
anybody I would say is a – somebody that deserves this sort of thing I would say Janice Tanaka
Tower who o wns the property and then Ra y and Ba rbara who h ave the job there and who live there,
they deserve this and I would really like you take this in conside ration. Like I say, th ey’re really
incredible, beautiful people. Thank you.
Mr. Starr: Okay, any other members of the public wishing to testify on this? S eeing none, public
testimony will be closed on this item. Ray, you have a comment, if you need to, be brief. Identify
you rself first.
Mr. Ray Bane: Ray Bane, Re side nt M anager for Star Lookout. I wanted to say that in speaking for
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the ow ner that she tremendously appreciates the fact that you folks have taken the time to consider
the application and that we will do whatever we can to work with the commission and with the
Co uncil and everybody else involved to make sure this remains a positive and constructive part of
the community and bring something back in return for the privilege of being able to operate. Thank
you .
Mr. S tarr: Yeah, D irector.
Mr. Hunt: Mr. Bane, could I ask you a question?
Mr. B ane : Yes Sir.
Mr. Hunt: You have closed down your operation since January 1?
Mr. Bane: Yes Sir.
Mr. Hu nt: I recognize that’s been a burden on you but I do appreciate that and you should be
commended for following the County’s laws. Thank you.
b.

Action

Mr. Starr: Okay, members now is the time for questions, comments or motions. Commissioner
Hira naga.
Mr. Hiranaga: Personally I’m not against B&B s in a gricultural districts. I am opposed to TVRs and
maybe not specifically as defined currently TVRs in agricultural districts. Concerns that I have, let
me ask question s. Reading the staff material I note that there is one cesspool on the property is
that correct or are there two cesspools on the property?
Mr. Prutch: There’s just one.
Mr. Hiranaga: I believe EPA requires that a septic system be installed if there is more than one
dwelling on the property and that was I think effective about five years ago ... (inaudible)... federal
violation.
Mr. Starr: Lets hear from Mr. Miyamoto, Deputy Director of Public Works.
Mr. Miyamoto: Yes, Commissioner Hiranaga is correct. The EPA did have a desire to eliminate a
lot of the large capacity cesspools and typ ically a residential house with an ohana unit was
considered large capacity and for example, like the residents – a lot of the residents in Kihei that
are not on the county system are being asked to conve rt to cesspools with lea ch fields.
Mr. Starr: Septic tanks.
Mr. Miyam oto: Yes. I’m sorry. Yes, septic ta nks with lea ch fields.
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Mr. Starr: Yeah, Comm issioner Mardfin.
Mr. Mardfin: As a follow up to that, would they be applied retroactively or if once built – p resum ably
this second unit was built with certain approvals. Do they have to go back after the law’s been
changed by the EPA do they have to back and retrofit?
Mr. Miyamoto: Yes. The EPA is the sole body that’s doing the enforcement. The County and the
State has nothing to do w ith that. Th ey are the ones pushing the issue and going after all bodies
that have th ese large capacity cesspools. They’re looking for septic tanks with leach fields. So yes,
they do go back.
Mr. Starr: So I guess what I just h eard is that they are not in co mplian ce in tha t eve nt but it’s not a
county kuleana and it’s not part of – shouldn’t be part of our decision making is the correct James?
Mr. Giroux: Again, the standard is you’re looking at this permit in all of the required context of 205
in the Land Use Commission so this does allow you to do reasonable conditions in tha t if that’s
something that’s discusse d I would want to se e som e kind of rational nexu s to the permit.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: Just also, if this is already a rocky property there could be mitigating circumstances
about installing a lea ch field abo ut getting the prop er de pth and things so it m ight be out of our –
I don’t thin k it’s som ething we can decide today w ithout knowing the condition of the soil.
Mr. Starr: I don’t know, perhaps department could recommend som e wording that would just state
that the applicant will move to insu re compliance with regulation on that. Is that something we can
do Jeff?
Mr. Hu nt: You can recommend condition s to the Co uncil. You can put a condition on there. The
condition that you just w orded is more of a aspirational type of condition. T here’s no enforcement
that the Planning De partment would pursue as a result.
Mr. Starr: B ut we’re acting for the state tho ugh in the s pecial use perm it, we are functioning as a
state decision making body.
Mr. Hu nt: I would depend on the w ording of the language. The w ording that you that I thought I
heard wa s m ore of a suggestion or suggested action on behalf of the applica nt.
Mr. Starr: Okay, Com missioner He dani.
Mr. Hedani: Jeff, in this case we’re making a recommendation to the Council and we’re also
approving basica lly from our perspective on one permit.
Mr. Hu nt: You’re acting on the special use perm it and recom mending on the condition al perm it.
Mr. Hedani: Right. And it has both standard and specific conditions. So if we were to attach a
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condition, we could attach a condition that the cesspool be converted to a septic system.
Mr. Hu nt: I believe yo u could do that.
Mr. He dani: Right. The other question I have is if the a pplican t has a problem with that.
Mr. Bane: Again, Ray Bane. I don’t think so. I can tell you that we’ve never had any type of
problem in so far as our septic system is concerned. That there has been a test made on it and had
no d ifficulty whatsoever.
Mr. Hedani: Attaching a condition for a septic system would be an expensive proposition for you.
Mr. Bane: Yes it would. It’s extrem ely difficult ground. It’s virtually nothing m ore than a very thin
skin of vegetation over top of hard lava and it’s broken lava. It does drain very quickly in the area
there.
Mr. Hedani: But you would be willing to put in a septic system?
Mr. Bane: I would have to speak to the owners. To be honest with you Sir, I can’t say that
specifically but I certainly would, you know, we would do everything we can to be in compliance.
Mr. Starr: De puty Miyamoto commented that standard condition n um ber one w hich is ad ded to all
of these type s of thing s sta tes, “that full complian ce with all ap plica ble governm ental requirem ents
shall be rendered.” So if it is indeed the state regulation then we already would have a condition
to that effect. Commissioner Hiranaga.
Mr. Hiranaga: Actually it’s a Fe dera l regulation. But I have a que stion. W hat is the existing fire
protection level there on Thompson Road? Are there stand pipes in the nearby area?
Mr. Bane: The nearest stand pipe is at the head of the road, but we do have – we keep a – it’s a
large wo oden tank, sto rage tank that we use for any type of issue of that type . We – if the property,
I’m trying to make sure I’m speaking directly to your question Sir, but if there were a fire on the
property it would be of no difference than it would be currently whether it’s a long term or short term
occupa ncy. It would all be basica lly the same. All the properties out that way including our
neighbors have essentially the same type of water system.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: Ray, I was wondering if you had any comment about putting on a condition that allows
only one car for the unit?
Mr. Bane: That would be fine. We do have, if you’ve not been there, when you come out Thompson
Road it’s about a half mile from the beginning, you turn do wn into ou r property, there is a flat area,
it’s fairly large and it is possible to park more than one car on the property. We have, my wife and
I have a car for ourselves. So we do not do off property a t all. W e w on’t allow people to p ark off
the property. Yes, we have a rock wall that blocks our view or blocks the view from the road and
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a fence also. So it’s I would say really not an issue in so far as the parking is concerned. We do
occasion ally we’ll have some body there, som ebody m ay com e dow n to visit with them briefly, you
know, and they’ll park their car there and they may leave. So we have cars coming and going in that
regard, but not much traffic at a ll.
Ms. Paw sat: I’m just talking in kind of a precedent as far as one car per unit, rental un it.
Mr. Bane: That’s something you may want to consider. You know, if it is for just the unit itself. W e
only allow, as a matter of fact when we were talking about this being a three-bedroom or three-room
cottage, it’s actually down to two now . We’ve clos ed off a certain section. We want to keep it as
small as we can.
Mr. Starr: Okay, Comm issioner Mardfin.
Mr. Mardfin: I no tice th e staff has project specific condition , “that the applica nt is e ncouraged to
pursue preservation of the 100-year-old prim ary farm dw elling by listing it in the Ha wa ii Registe r.”
I notice the May 22 letter we got from the owners second paragraph, they say, they weasel on it,
they don’t say they will apply for that, they say, “the department ... has encouraged us to undertake
forms of preservation including nomination for listing on the Hawaii Register ... because Star
Lookout has been a small gem to Keokea for ma ny ye ars we have fervently protected the original
character and histo ric ch arm . We have no inten tion of m odifying the structure,” but they don’t say
they’re going to apply for the –
Mr. Bane: We’ll apply.
Mr. Mardfin: They are going to apply?
Mr. Bane: Yes, we w ill apply.
Mr. Mardfin: Okay, tha nk you .
Mr. Starr: Okay members this would be a good time for a motion if anyone has one.
Ms. Pawsat: I make a motion to approve.
Mr. Hiranaga: I have a question.
Mr. Starr: Oh wait. Go ahead Commissioner Hiranaga.
Mr. Hiranaga: Because you have a second dwelling on the property, are you farming 50% of your
property in order to obtain that second dwelling?
Mr. Bane: No sir. The second dw elling wa s there wh en it was purchased. I mean it was built under
applica ble permits from the county an d w hoeve r else is involved. So the structure’s been there for
roughly 30 years. The property itself, we are not farming 50% of that property. We’ve built up a
veg etable garden that perhap s is 15' x 20' that we’ve been able to b ring in so il and we’ve also done
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some terracing and put in so me other plants and that we are, frankly we just recently put in, a flock
of chickens. My wife and I are trying our best to m ake full use of the property in that regard. We
share our produce, w hateve r we have, a nd we have a number of ve getable and, I’m sorry, fruit
trees. We share that we our neighbors and we also share it with our guests. We try our best to be
as much in keeping with the intent of ag in so far as a private person can be in what we’re doing.
Mr. Hiranaga: I have one more question.
Mr. Starr: Okay, go ahead.
Mr. Hiranaga: These permits are being, if they’re approved, or forwarded to Council, is being given
to Janice Tower and not Mr. Bane?
Mr. Hunt: My staff planner is nodding his hea d affirmatively.
Mr. Prutch: Yeah, the property owners. Ray Bane has been the applican t, in fac t, Ray Bane filled
out all the application on b eha lf of the prope rty owner.
Mr. Hiranaga: But in effect, the Towers are the ones that are applying for these permits?
Mr. Prutch: As property owners, yes.
Mr. Hiranaga: And Mr. Banes could be removed from his em ploym ent a day after the perm its are
approved and the permits stay with the property owner who is not here.
Mr. Prutch: There was a condition – There is a condition, “the conditional permit shall not be
transferrable unless the Council approves the tran sfer by ordinance.” However, my understanding
is the Banes aren’t going anywhere. They plan to stay the re and from the letter from the property
owner she w rote in the re that she plans on keeping them there. They’re d oing a good job and it
sounds like it’s a win-win situation for owner and applicant. I don’t see why they’d want to break
that up. But technically yes, the could move out, sure.
Mr. Hiranaga: Right, my qu estion was – right, okay.
Mr. Starr: Ca n certainly add a condition if you wish. Com missioner Pawsat.
Ms. Pawsat: I’d like to make a motion to approve also with an amendment that only one –
Mr. S tarr: W hy don’t you just do the m otion a nd then w e’ll – once it’s on the floor.
Mr. Hedani: Second.
Mr. Starr: So, Comm issioner Pawsat, a motion to approve as recommended with the conditions as
per the green sheet. Comm issioner Hedani has seconded that. It’s on the floor for discussion or
to add amendments. We’re starting the State Land Use Special Use Perm it. Is that okay with the
maker of the motion that this is referring to the State Special Land Use for which we’re acting as
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the decision making body for the state. Is that okay for the second?
Ms. Paw sat: Okay.
Mr. He dani: Sure.
Mr. Starr: So now discussion or possible amendments. Comm issioner Hiranaga.
Mr. Hiranaga: For this s pecific applica tion, I know we’re probably going to be receiving a lot of these
types of applications in ag areas and I would not be opposing this application if Mr. Banes was the
owner of the property and he lived on site and he operated this in order to assist him in retaining
his p rimary residence.
The reason I will be voting against th is m otion is because the owner lives in Alaska and is u sing this
income to allow them to retain this property on Maui. And it’s going to be difficult in the future as
we get applications coming through here before the new ordinance approved and for me, you know,
it was a challenge before, you know, this affordable housing issue versus TVR and I agree that we
need TVRs or we need B&Bs outside of the resort area, but I think if there’s someone out there that
lives on the property is trying their best to farm it, it can’t produce the inco me to keep their property
and they’re allowed to do some typ e of B& B as supplem ental incom e to allow them to retrain their
primary residence I’m not opposed to that. But when you have someone who’s not a resident of
the Island of Maui and is generating income off of this in order to retain that property in an ag
district, I have concerns about that. So I will be voting against the motion. But if you do decide to
approve th e m otion, I’d like to suggest some condition s.
Mr. Starr: Okay, we’re open for more discussion or a potential amendment. I believe Comm issioner
Pawsat had an am endm ent.
Ms. Pawsat: W ell, yeah, the am endm ent, but first I’d like to address, I agree with Comm issioner
Hiranaga. I think it would be more an ideal situation that the Banes actually owned the property and
things like that. I don’t kn ow if som ething, you know , or there’s requirem ents. Everything’s so influx
right now, I think it makes it difficult for us but if there w as some w ay, you know , the Banes co uld
be partial owners, you know, hire a lawyer and get partial ownership or something, but I don’t know
the questions, but I just wanted to say I agree with what you’re saying, but because I agree, you
know, and I think th is is a kind of a versioning of eco tourism and I want to encourage that and this
is so low density and by denying it I think we’re putting Ray more at risk than helping him if we deny
it.
So but anyway, I w ould like to m ake an amendm ent that allow s only one car for the rental unit.
Mr. Starr: Do we have a second for the amendm ent?
Mr. Hedani: Second.
Mr. Starr: Okay, amendment moved by Commissioner Pawsat, seconded by Commissioner Hedani
to add a condition that only one car shall be park ed on the property for the use of the rental.
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Discussion on the amendment? Vice-Chair Guard.
Mr. Gu ard: I have d ifficulty with that one. Being in Kula and Keokea if you have say parents and
a sibling that could drive or a son or daughter that can drive a nd one person wa nts to stay
upcoun try or one person wants to the crater and one wants to go to town, it’s a three-bedroom
house and I believe if it had been a residence there may be up to six cars there in some of the
places that I’ve seen with couples living in every bedroom. I’d be happy with probably two as I
believe it’s meant for one family as it is instead of multiple families staying in the same one. So I
see where you’re going with the one car. I guess per unit is okay, b ecause a bed and breakfast, if
it had bee n a b ed a nd b reakfast they wo uld have up to three cars there with a different guest in
each room . So I’m not really sure ho w w e would police that either. Pe ople are staying there for a
couple months and they have friends coming by, do they have to park outside?
Mr. Starr: Okay, more discussion on the amendment or it is possible to have up to one additional
amendm ent on the am end me nt if som eon e wanted to raise it, the num ber o f cars o r whatever.
Co mmissioner He dani.
Mr. He dani: I thin k the applican t can correct m e if I’m wro ng, but I think the applicant indicated that
they didn’t have a problem with a restriction to one car. And since this is breaking new ground and
it is contrary to the department’s general position on TVRs I wo uld think making it restrictive wo uld
be helpful to some degree.
Mr. Starr: Okay, more discussion on the amendment? Seeing none, yeah go ahead.
Mr. Bane: The only concern I w ould have is that when people come in, folks who are there, we get
a lot of local people who are staying at the property. They come and they sort of use it as an
extension for their family home. So we get lots of people from around the general neighborhood.
They may d rive in and park their car to visit the fo lks w ho are there. There’s coming and going in
that regard. I would say, I ag ree, you know , we wo uldn’t have any problem with an overnight if you
would, so that it doesn’t – the one thing we don’t want, is we do not want people parked out on the
road. We want to keep that impact as minimal as possible and we don ’t allow our gu ests to park
out along the side of the road.
Mr. Starr: I’d like to ask s taff to read back the amendment so we can be clear wh ether this would
prohibit the local visitors from being able to come in to visit their friends.
Mr. Pru tch: The only amendm ent I’ve heard so far is to a llow one car for the rental un it.
Mr. Starr: Was that the exact wording?
Ms. Pawsat: Yeah.
Mr. Prutch: That’s what I wrote down in general, but that was –
Mr. S tarr: It is important that staff write down the motions and the amendment precisely. Did our
secretary, C arolyn did you get that?
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Ms. Takaya ma-C orden: ...(inaudible)... one car for rental un it.
Mr. Hu nt: That’s what I had too. To allow only one car per the rental unit.
Mr. Starr: Perhaps some word ...(inaudible)... should be done or someone wants to?
Ms. Pawsat: It has nothing to do with visitors. I m ean, they’re renting the unit. It’s a fairly simple
thing. Somehow it’s getting complicated.
Mr. Prutch: I could say, “that only one car for the rental unit sha ll be a llowed to park ove rnight.” If
that’s the intent is that one car be parked there ove rnight, not visitors coming to visit for the day.
Mr. Starr: Commissioner Guard.
Mr. Guard: What was the language in the bed and breakfast that we approved. I just feel that that
is so much, we’re restricting this one as the first one in the hopes of being conservative. I feel like
if the bill went through they’d have th e ability to have th ree or m ore cars. I don’t thin k that’s th eir
intention. I’m just – I don’t wa nt to restrict so meone to one car and som ething that’s difficult to
police. W e approved one in Makena that had the ability to have quite a fe w cars there.
Mr. H iranaga: C om missioner Chair?
Mr. Starr: Yeah, Comm issioner Hiranaga.
Mr. Hiranaga: I think on the proposed B&B we were primarily concerned about on site parking,
meeting an on site p arking requirement. It wasn’t to limit parking, but that for every bedroo m there
had to be one space on site. I can’t remember the exact wording.
Mr. Starr: I think you’re correct.
Mr. Hira naga: But on 1.47 acres, –
Mr. Starr: Yeah, go ahead.
Mr. Paul Fasi: Paul Fasi. The parking requirement for TVRs and B&Bs we generally classified them
into a hotel cate gory an d the hotel cate gory requires one space for every two room s.
Mr. Prutch: And further in the offstreet parking ordinance or the chapter of the municipal code, bed
and breakfast homes say one p arking space for each bedroom used for short term rental under the
B&B ordinance.
Mr. Starr: Okay mem bers, Com missioner He dani.
Mr. He dani: I’m getting c onfused. The applican t is ap plying for a TVR not a B&B right?
Mr. Prutch: Yes, the y’re ap plying for a TVR because it’s detached. Doesn’t meet the definition of
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B& B. S taff has been revie wing this as a B&B .
Mr. He dani: W ell they’re applying for a TVR because it’s not owner-occupied and it’s not operated
by the owner within the primary residence.
Mr. Prutch: Yes. So technically yes, it is a TVR.
Mr. Starr: Okay, Comm issioner Mardfin. Lets try to –
Mr. Guard: Why don’t we vote?
Mr. Mardfin: Quick question. They’re using two rooms or that two bedrooms or one bedroom and
one living room.
Mr. Prutch: Okay lets se e. I went out to the site what I saw is it’s one unit. It’s a small structure.
It’s a cottage. It’s got a one-bedroom. It’s got another – a bed in, so it’s essentially two bedrooms
and a small loft upstairs for kids to sleep in. Wou ld probably sleep up to six people with four adults,
two kids mo st likely.
Mr. Mardfin: I’d like to amend the amendm ent. The amendme nt would be to add the word, “make
it one car overnight.” This wou ld allow for people to visit during the daytime but not be able to stay.
Mr. Starr: Okay, do we have a second to that?
Ms. Pawsat: Can I have comment?
Mr. Starr: No.
Ms. Pawsat: Okay.
Mr. Starr: Is there a second to the amendment to the amendment? Then you can com ment on it.
Ms. Paw sat: I’ll second it.
Mr. Starr: Okay so we have an amendment to the amendment by Commissioner Mardfin, seconded
by Comm ission Pawsat that it shall be one car to remain overnight, and now for discussion
Co mmissioner Pawsat.
Ms. Pawsat: I’ll be happy to withdraw m y motion. It’s getting a little complicated. But the general
point is I mean, we seemed obsessed with like providing enough parking and it should start going
in the direction of limiting p arking. That’s re ally kind of m y ba sic p rem ise fo r this.
Mr. Starr: The Chair con curs that less cars is be tter but lets disp ose of this thing ye a or nay? Are
we ready to call the q uestion on the am endm ent to amendm ent. Okay, th e amendm ent to the
amendment that there shall be one car allowed overnight. All in favor of that please signify by
raising thine hand. We have two in favor, three in favor. And those opposed, please raise your
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hand. On e, two, three, four, five o pposed. So the am endm ent to the amendm ent dies .
It was moved by Mr. Mardfin, seconded by Ms. Pawsat, and
The Motion to Amend the Proposed Amendm ent to Allowing One Car
Overnight Failed.
(Assen ting - W . Mardfin, J. Paw sat)
(Dis sentin g - K . Hira naga, J. G uard, B . U’u , D. D om ingo, W . Hedani)
(Ex cused - W . Iaconetti)
Mr. Starr: We’re back to the main amendment which is that there shall be one car allowed, only one
car allow ed. Discussio n? Commissioner He dani.
Mr. He dani: I thin k if you w ould allow the maker of the motion to with draw, the second wo uld
concur.
Mr. Starr: Okay, want to do that?
Ms. Pawsat: I’ll withdraw the motion.
Mr. He dani: I co ncur.
Mr. Starr: Any objection? No objection motion is off the floor. Comm issioner Hiranaga. We’re back
to the main motion.
Mr. Hiranaga: I’d like to offer an amendm ent. Special conditions, “that the applica nt shall install
septic system prior to the granting of the or issuance of the permits as required by Federal EPA
regu lations.”
I also like, “the applicant to install a fire suppression sprinkler system in the cottage,” if it is being
used for commercial purposes. It’s no t that finan cially prohibitive to install a sprinkler system in a
500 square foot cottage.
The other thing is that, “the owner will notify the County Real Property Tax Office that they are not
engaged in an agricultural activity so they should not be receiving any type of agricultural discount
on their real property taxes.”
And also, “the applicant shall notify the Department of Water Supply that they are not engaged in
any agricultural activity so they should not be receiving an ag water rate on their water usage. So
I guess those are four special condition s.
Mr. Starr: Okay do we have a second for the amendm ent?
Mr. Hedani: Second.
Mr. Starr: Okay, move d by Com missioner Hira naga, seconded by C om missioner He dani tha t –
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Mr. Hu nt: There’s four conditions. Number one is to require the installation of a septic system prior
to granting of the perm its as required by the EP A.
The second is to install sprinkler system in the cottage.
The third condition is the ow ner shall no tify Real Property Tax O ffice th at they’re not engaged in
agricultural activities and should not receive agricultural tax rate s.
The fourth is the applicant shall notify the Water Department that they’re not engaged in agricultural
activities and not receive agricultural water rates.
Mr. Starr: Okay, does the applicant have a brief comment? Please identify yourself once again for
the record.
Mr. Ray Bane: Ray Bane. We’ll do whatever we can to keep the property as acceptable as
possible. The only thing I would ask that is in making these recommendations that you take into
consideration that there is, you know, if you put enough straws on the back and eve ntually it w ill
break. The intent is not to get away with anything. We have been above board ever since we came
on the sce ne. We’ve applied for our perm its, we paid our taxe s. W e’ve tried to be as co mpatible
with the local community as possible. You know, we’re trying as hard as we can to be a positive,
to play a positive role in the community and that whatever we had there would have been –
essentially in keeping with that setting. The more we do out there in terms of development, the less
it becomes traditional. And we’re trying very hard to maintain that setting as it is. If the expense
gets –
Mr. Starr: Please be brief.
Mr. Bane: If the expense goes to beyond a certain point, quite frankly if that’s the intent, you know
it will sto p this op eration. It will stop everything. And if anybody else comes along and wants to buy
that property I can almost guarantee you it will not be kept in its current condition.
Mr. Starr: Okay, discussion on the amendment? Commissioner Guard.
Mr. Guard: Regarding the water and the ag. It loo ks like the neighboring parcels a re all in pasture.
So I just don’t want to keep it, it should remain open ended that if they opt to fence in their pa sture
on a three-quarter acre that they could put a horse in and they would be compliant with the ag use
as we ll, corre ct?
Mr. Prutch: ...(inaudible)... utilize the 50% I believe as ag?
Mr. Guard: Yeah, and it’s 1.5.
Mr. Prutch: So yeah, about three-quarters –
Mr. Guard: Just on that language, we’re not trying to deny them ag use of the property with the
current language on that as the amendment read and same with the water. If they start farming,
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I mean, that would keep with the rural character of that neighborhood out there. The septic I guess
they’re luck y tha t they’ve gotten away from the EPA so far. They would have needed to do that
wh ether it remained a bed and breakfast or a long term rental.
Mr. Starr: Okay mem bers, Com missioner Pawsat.
Ms. Pawsat: Some of these issues on the amendment I feel like are kind of going into the area of
code enforcement and it’s really not our department. For instance, be one thing if you made it so
Lieutenant English of the Fire Department had to go out and insp ect the property to figure out if he’s
safe or get a letter from the EPA approving it or something but I don’t feel comfortable making it a
condition. And then as far as, you know, it being non ag and require – and not getting water priced,
ag water, right like I think that’s a no-brainer but we shouldn’t have to include that. It should just
conve rt. So I want to kn ow what you think a bout that. Is that so me thing that you guys, since we’re
converting it, do you guys tell the W ater De partment or does this ha ve to be a whole separate thing,
you know.
Mr. Hu nt: W e generally wo rk w ith the agencies and they’ll often times ask for improvements based
on applica tions su ch as this. T he real – the tax situation is a legitimate one that has come up a
number of tim es. Should we be g iving peop le tax breaks on these pro perties that the y’re using for
mo re of a com me rcial use. The issu e on sprink lers, the traditional respo nse from the Fire
Department is that you need three things. You ne ed a fire extinguisher, you need escape routes
and you need smok e detectors. They’ve never required to the best of my know ledge to have
sprink lers inside of the rental unit in the past. So you might take those comments into consideration
of the motion.
Mr. Starr: Okay, Comm issioner Mardfin.
Mr. Mardfin: I’d like to amend the motion.
Mr. Starr: Am end the amendm ent.
Mr. Mardfin: Amend the amendment regarding the second condition about the sprinkler system to
change it from this particular wording about the sprinkler system to bring it into conformance by the
Maui Fire De partment.
Mr. Starr: Is there a second to the concept of that amendment to the amendment? Comm issioner
Pawsat.
Ms. Pawsat: Yeah, second.
Mr. Starr: Okay, so moved by Commissioner Mardfin seconded by Commissioner Pawsat that the
amendment to the amendment shall instead state –
Mr. Prutch: No, no, no that’s fine I just wanted to make a comment that –
Mr. Starr: Oh, okay the n w ait.
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Mr. Prutch: Okay, never mind.
Mr. Starr: Okay, tha t – go ahead Jeff.
Mr. Hunt: I believe the amendment to bring it into conformance with the Fire Department, right?
Mr. Starr: To insu re conform ance with Fire Department regulations. And if that’s the case, just for
clarity would that remove the specific wording about the sprinklers?
Mr. Mardfin: Yes, it would.
Mr. Starr: Okay, so the am endme nt to the am end me nt is that – it shall state that shall insure
compliance with Fire Department regulations and that the wording regarding sprinklers shall be
removed. That’s the amendment to the amendment which has been seconded that’s on the floor
for discussion. Commissioner Hiranaga go ahead.
Mr. Hiranaga: I just wanted to explain I ha d proposed these am endm ents and I’m n ot opposed to
the amendment to the amendment, but rather than – I wa nted the applican t to be proactive, to notify
the departments versus waiting for the departments to detect that they’re not in compliance
because I don’t believe the Water Department is that conscientious about determining who’s using
water for ag purposes and w ho’s no t. So I want them to be proactive and it’s also with the Real
Property Tax Office, I d on’t think the insp ectors are that – they’re unable to c ove r this island
constantly to determine who’s an ag use, who’s not. So I wanted these people because they’re
coming for these permits to be proactive and to notify the appropriate departments because what
they’re doing is basically running a commercial activity so they should be paying at non agricultural
rates. They’re not in an ag activity. So that’s why I put these, and not wait for the EPA to send
them a notice th at they’re not in compliance because you know, and you’re saying well, the
topography or the – they’re making everyone in Maui Meadows put in se ptic systems and that’s all
blue rock out there and they’re not running com me rcial activities. So that’s why I put these
conditions in there.
Mr. Starr: Ye ah, and the m otion w ill do that. Com missioner Pawsat.
Ms. Paw sat: Well, I was wonde ring if we cou ld maybe just sta te it also maybe to get letters of
approval or letters of whatever from that address all your concerns from the W ater D epartm ent,
from the Health Department and from the Fire Department just require those three letters be
submitted that the property complies or something more along those lines.
Mr. Starr: Ok ay, th at could be an additional amendment later. Right now we cannot take an
addition al amendm ent though just for process. C om missioner He dani.
Mr. Hedani: Call for the question.
Mr. Starr: We’re going – anyone object to that? Seeing none, we are going to vote on the
amendment to the amendm ent which takes out the requ irement for sprink lers an d ad d insure
compliance with Fire Department regulations. All in fa vor sign ify by raising a hand. Any opposed?
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It was moved by Mr. Mardfin, seconded by Ms. Pawsat, then
VOTED:

To Am end the P ropose d Amend ment o f Requiring th e Ins tallation of a
Sprinkler System to, “That the A pplicant Comply with Department of
Fire Regulations.”
(As sentin g - W . Mard fin, J. Pawsat, K. H iranaga, J. Gu ard , B. U ’u,
D. Do mingo, W. H edani, J. Starr)
(Ex cused - W . Iaconetti)

Mr. Sta rr: Okay, motion carries eight - zero. Now we’re back to the main amendment. Any
comments on the m ain am endm ent. Commissioner Pawsat.
Ms. Pawsat: I would like to m ake an amendm ent to the ame ndm ent that requires th at the owners
provide letters from the Water Department, and there’s other ones.
Mr. Hunt: EPA.
Ms. Pawsat: The Health Department that they’ve been notified of their activities on the property and
that they ha ve n o objection .
Mr. Starr: Okay, is there a second to the am endm ent.
Mr. Mardfin: Second.
Mr. Starr: So move d by Com missioner Pawsat, se conded by C om missioner Mardfin tha t
Mr. Hunt: The m otion is to require letters from the applicant be sent to the Department of Water and
Department of Health no tifying them of the proposal and that the De partments sta te no objections.
Mr. Starr: Okay, an y discussio n on the new am endm ent? Com missioner He dani first.
Mr. He dani: I thin k the original amendm ent state d that that was the requirement.
Mr. Starr: Okay, Com missioner Hira naga.
Mr. Hiranaga: I believe I said notify these agencies and I’m not sure you’re going to get a response
from EPA. You n otify them that you’re complying because as far as I know there is no exception
to this EPA regulation. Congressman Case before he left office was trying to get an exemption for
Ha wa ii and EPA wo uld not grant it. So I don’t think there is an exe mption. It’s just tha t their
enforcement agency is again limited financially. I want these applicants to be proactive and to
comply with the law.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: Well, I guess we ll technica lly I don’t se e w hy th e H ealth Departm ent couldn’t take care
of it and secondly, you know, I don’t know if there’s various ways of dealing with waste issues and
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there’s a lot of things that aren’t approved by the EPA that are sustainable and like using worms
and things like that that is not approved by the EP A and the EP A actually prevents eco solutions
on that level. So that’s just another issue.
Mr. Starr: Okay, discussion? Any further discussion on the amendment? We ready to call the
question? O kay.
Mr. Hira naga: Mr. Ch air, amendm ent to the amendm ent or just sh e opposed to the amendm ent?
Mr. Starr: This is the second new amendment to your original amendment, and just for clarity sake
one more time director please repeat the am endm ent to the amendment which is the only thing that
we’re voting on at this time.
Mr. Hunt: My handwriting is not very fast so if I don’t get it exactly give me a little slack. As I
understand it, the motion is to require letters from the Department of Water and Department of
He alth that they be notified o f the proposal and that they state no objections to the proposal.
Mr. Starr: Okay, I’m not sure wh at that says . I think that the – I believe that the intent was that
letters be sent to the departments requesting that they comment. Is that what we’re trying to do?
Ms. Pawsat: Yeah, that they be notified and that they give the applicant some sort of piece of paper
that says that they have no ob jection that they can g ive to the County.
Mr. Starr: Okay, so it’s that the department shall be notified and a response requested w ith the ir
comm ents.
Ms. Pawsat: Yes.
Mr. Mardfin: I ha ve n ow that I think about it, this could be a problem because just by refu sing to
send a letter back they could essentially veto the whole thing. So I’m going to vote against even
though I se conded it.
Mr. Starr: Okay, we ready to call the question on the amendment to the am endm ent?
Co mmissioner He dani.
Mr. Hedani: I concur with Comm issioner Mardfin that I don’t think you can require the applican t to
do something that’s not within their control. In this particular case it’s writing to an agency and
asking for a beating and then requiring that they be at yo u.
Mr. Starr: Okay are we ready to vote on it guys and gals, gals and guys?
Ms. Pawsat: O ne comment. I guess I don’t understand I mean, developers do it all the time. They
send letters and get, you know , comments from the He alth De partment to things like that.
Mr. Gu ard: They h ave pull.
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Mr. S tarr: Okay, ord er, order.
Ms. Paw sat: Huh, they h ave pull.
Mr. Starr: Lets see hands up. Okay, looks like we’re ready to call the question on the amendment
to the amendm ent. All in fa vor sign ify by raising a hand. All opp osed sign ify by raising a hand.
It was moved by Ms. Pawsat, seconded by Mr. Mardfin, and
The Amendment to the Amendment to Have the Applicant Notify the
Departments of Health an d W ater an d That a Respo nse be R equ este d w ith
Their Comm ents, is Defeated.
(Assen ting - J . Paw sat)
(Dissenting - K. H iranaga, J. Gu ard , B. U ’u, W . Mard fin, D . Do mingo, W . He dani,
J. Starr)
(Ex cused - W . Iaconetti)
Mr. Starr: The amendment to the amendment is defeated by seven to one. Now we’re back on the
main amendm ent. The main amendm ent as per Comm issioner Hiranaga as modified by the first
amendment to the amendment which changed the requirement from sprinklers to be in compliance
with Fire De partment regulations. Any com ments? Commissioner He dani.
Mr. Hedani: Call for the question.
Mr. Starr: Okay, calling for the question on the first am endm ent. All in favor signify by raising your
hand. All opposed, raise you r hand.
It was moved by Mr. Hiranaga, seconded by Mr. Hedani, then
VOTED:

To Approve the Amendm ent of Adding the Four Conditions:
1.
To require the installation of a septic system prior to granting
of th e perm its as required by the EP A.
2.
That the Applicant Com ply with Department of Fire Regulations.
3.
The owner shall notify Real Property Tax Office that they’re not
engaged in agricultu ral activities and should not receive
agricultura l tax rates.
4.
The applicant shall notify the Water Department that they’re not
engaged in ag ricultu ral activities a nd not rece ive agricu ltural
water rates.

Mr. Starr: The main amendment with the amendment to the amendment attached has passed. So
now we ’re back to the original motion. I believe made by Comm issioner Pawsat about a year ago
for app roval w ith the recommendations of the department attached with the amendment and the
am endm ent to the amendm ent. Commissioner He dani.
Mr. He dani: I thin k the amendm ent to the amendm ent failed .
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Mr. Gu ard: The second amendm ent.
Mr. Starr: The second one.
Mr. Hunt: The first one passed.
Mr. Starr: The first one passed, the second one failed.
Mr. Hiranaga: Mardfin’s one.
Mr. Mardfin: It’s not a sprinkler system, it’s bring it into compliance with Fire regulations. That
passed.
Mr. Starr: Okay, all in favor of the main motion with the two amendments attached. Signify by
raising you r hand.
Ms. Paw sat: I’m confused.
Mr. Starr: W ait be fore we do that. We have a main motion to approve th e Special U se Permit. We
haven ’t even gotten to the condition yet with the recommendations by the department with the
additional that came from Com missioner Hiranaga and the one regarding fire by Commissioner
Mardfin.
Mr. Pawsat: So we already passed the motion that Kent made.
Mr. Starr: The amendment that he made, but not the main motion that it’s attached to. Okay,
Co mmissioner Hira naga.
Mr. Hiranaga: Just for clarity can yo u state the main motion so that people may have forgotten what
the main motion is.
Mr. Hunt: As I understand it, the main motion is to a pprove the special use permit app lication w ith
the conditions as recommended b y staff with four additional conditions.
Mr. Starr: W ell, tho se aren’t the main motion.
Mr. Hu nt: As amended.
Mr. Starr: Yeah, as am ended. Okay, everyone clear? A ll righty, steady. All in favor, raise your
hand. On e, two, three, four. All opposed raise yo ur hand.
Mr. Hu nt: The com missioners need to be aware that if you don’t vote, that’s counted as a yes. So
right now we h ave seven votes.
Mr. Starr: Any abstention? Raise your hand.
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Ms. Paw sat: I have a question.
Mr. Starr: Okay, lets take the vote off the floor for a second. Go ahead.
Ms. Pawsat: So what are we voting on? Are we voting just on the – to allow them to have a
transient vacation rental, that’s what we’re doing?
Mr. Starr: Ye ah, with the am endm ent and the amendm ent to the amendm ent to attached to it.
Ms. Pawsat: Okay. Well then I agree, yes.
Mr. Starr: Okay, so one more time. All in favor, please raise a hand. One, two, three, four, five.
All opposed please raise their hand?
It was moved by Ms. Pawsat, seconded by Mr. Hedani, then
VOTED:

To Approve the State Land Use Commission Special Use Perm it, with
Conditions as Amended.
(Assenting - J. Paw sat, W . Hedani, J. Gu ard, W . Mard fin, J. Starr)
(Dissenting - K. Hiranaga, B. U’u, D. Domingo)
(Ex cused - W . Iaconetti)

Mr. Starr: Okay, the motion carries by the vote of five to three. We’ve dealt with the special use
permit. Now we have before us the conditional use perm it and in the cond itional us e pe rmit, we are
advisory to the Council. So a motion wo uld be we lcom ed that would recommend approval or denial
to the Council. Commissioner Mardfin.
Mr. Mardfin: I m ove approval to the Co uncil for condition al use permit with the staff
recommendations plus the four additional conditions, one that they come in compliance with EPA
regulations with regard to sewage; two, that they come into compliance with Fire regulations; three,
that they notify the Real Property Tax Division so that they come into com plian ce with real property
taxes appropriate to wh at they’re actually doing on the property; and four, that they notify the Water
Department so they come into compliance with whatever water rates there are depending on how
they’re d oing it.
Mr. Starr: Okay do we have a second to that motion?
Ms. Pawsat: Okay, we have a motion by Commissioner Mardfin, seconded by Commissioner
Pawsat to recommend to the Maui County Council approval along with additional conditions same
as we just p assed for the special use perm it. Any discussion? All in favor by raising thine hand.
Co unting five votes for. All opposed, plea se raise yo ur hand, three vote s against.
It was m oved by Mr. Mardfin, seconded by Ms. Pawsat, then
VOTED:

To Recommend Approval o f the C ondition al Pe rmit to the County
Council, with Conditions.
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(Assenting - W. M ardfin, J. Pa ws at, J. Guard, W . Hedani, J. Starr)
(Dissenting - K. Hiranaga, B. U’u, D. Domingo)
(Ex cused - W . Iaconetti)
Mr. Starr: The recommendation passes. Thank you very much and we wish all luck to the applican t.
It is a b eautiful p lace . Mo ving right alon g.
Mr. Bane: Excuse me sir, it’s been a long process.
Mr. Starr: Okay, rea lly, really fast.
Mr. Bane: It’s been a long process and folks, those of you who have expressed concerns we’ll
make sure that we take those into account and work with you. We just want to say thank you very,
very much.
Mr. Starr: Okay, thank you. Mahalo. Okay, short technical recess.
A recess was called at 11:47 a.m., and the meeting was reconvened at 11:52 a.m.
Mr. Starr: I’m going to do this in a slightly unusual fashion because we have members of the public
here that wish to testify on this and they need to go work some of them or to other places. So we’re
going to ask staff to give us the briefest of brief, brief presentations and without – and if the
com missioners will bear with me and hold question s, we’ll just have a brief exp lanation from staff
about wh at this ab out. We’ll have p ublic testimony then we’ll go into recess for lunch and when we
come back we can get additional detail from staff. So without further ado Director Hunt wh y do n’t
you introduce the item and we’ll have the most brief presentation before we open up the floor for
public testimony. Is that okay with the members? Okay, go ahead.
Mr. Hunt: Your next item involves Ms. Linda Gallagher on behalf of CB Laana, Charles Rent &
Sukuma Lumjuan requesting a conditional permit for a Type 3 Bed and Breakfast operation for the
Spyglass Bed and Breakfast-Vacation rental in the P-1 Public/Quasi-Public District at 367 Hana
Highwa y, TMK 2-6-009: 017 in Paia. The project file numbers are CP 2006/0005 and SMX
2006/0141. The planner assign ed to this is P aul Fasi.
2.

MS. LINDA GALLAGHER on behalf of CB LAANA, CHARLES RENT & SUKUMA
LUMJUAN requesting a Conditional Permit for a Type 3 Bed and Breakfast
operation for the Spyglass Bed and Breakfast-Vacation Renta l in the P-1
Public/ Quasi-Public District at 367 Hana Highway, TMK: 2-6-009: 017, Paia,
Island of Ma ui. (CP 200 6/0005) (S MX 200 6/0141)(P . Fas i)

Mr. Paul Fasi gave a brief ove rview of the Planning D epartm ent’s Report.
Mr. Starr: Thank you for the brief description. We’d now like to invite the public to testify. If anyone
really needs to get out of here to go to work or somewhere please give them priority. Someone
please come up forw ard and share yo ur w isdo m with us. Identify yourself, try to keep it sh ort.
Three minutes limit.
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a.

Public Hearing

The following testimony was received at the beginning of the meeting:
Mr. Starr: An yon e else fo r testimo ny a t this tim e? Please com e forwa rd. Please let us know your
name and try to keep it inside three minutes.
Mr. Mike N ew boro: N am e is M ike N ew boro and I’m h ere to vo ice m y op position to the bed and
breakfast permit or transient vacation acco mmodation perm it for the Spyg lass Ho use. That being
said, I am actually a proponent of the TVR s, the ability for people to h ave vacation rentals, bu t in
this specific case the impact of this particular property on our neighborhood exceeds any other
property on the street significantly. I brought letters, current letters from 10 of the neighbors stating
their opposition. I’ve had – this has been applied for previously last August. I have 12 letters that
we re w ritten back last August in op position to this be ing approved .
The issue primarily is safety and impact. There’s been continued problems with cars racing up and
down the street, people that are not familiar with the neighborhood. We have young children in the
neighborhood. There’s been a num ber o f incidents w here there have be en n ear collisions. There
have been collisions and there have been some near misse s with ch ildren in the neighborhood.
The property, although they’ve been stating that they are scaling back their operation they still have
a website and I have one of the exhibits in here is from this morning showing that they can
accommodate up to 20 people on the property. Their applica tion says that they a re going to apply
for only two-room transient vacation accom mo dation – if that w ere the case, I don’t know how that
wo uld be policed frankly. If they h ave a perm it to op erate with two rooms in their six-room
accommodation there’s no thing to stop them from renting out the rest of the room s.
The other issue regardless of the short term or the long term issue is that these people are renting
out specific rooms in a home. So whether they’re long term or short term the imp act is significant.
They’ve got six, eight, ten cars in their parking lot on any given morning. I’ve got two photos in here
from last week show ing six, seven, eight cars in their parking lot. Again, back to the fact they are
exceeding the impact whether it’s on trash or sewer or water, they have a significantly greater
imp act on the utilities than anyb ody else in the neighborhood.
The other inherent problem with the property owner, not owner, property is that they do not own the
property. They are leasing it and that is the basis for one of the biggest concerns in the
neighborhood. Everybody e lse th at own s their property in the neighborhood has a vested interest
in making their properties nice, maintaining them. Given the fact that these people as a business
operation do not even own the property they are concerned about cash flow first and foremost and
as a result the property is poorly maintained.
Mr. Starr: Okay, please try to wrap.
Mr. Ne wb oro: Okay to wra p up, there’s a 500-foot radius rule as I understand that if thes e people
are granted a permit then nobody else or it m akes it extre mely difficult for anybody else within that
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500 feet to get a permit to operate a TVR or vacation rental or B&B. These are the last people that
should be given that right in tha t area. If any o ther – if everybody else owns their property, these
people as a leasee should not be given the first shot at it. So thank you very much for your time.

Mr. Starr: Okay, thank you. Members, any questions? Okay, thank you very much for your time
and your concerns. Do you have a handout for us? Is that what that – okay, please. Staff will help
to distribu te.
This concludes the testimony received at the beginning of the meeting.
Mr. Starr: Give us your name.
Ms. Moj Scheidler: My nam e is Moj Scheidler and I came here to just give my own personal
perspective on this issue. Spyglass is a very magical property. If you’ve ever been there yo u w ould
know that. And I’m real estate appraiser and I came from Lake Tahoe which is a very similar
commun ity. And the point I want to make across today is how much I’m saddened how the most
pristine properties, the most beautiful places are getting owned by the few and not being utilized.
In Lake Tahoe wh ere I worked before I cam e here they called it the G old Co ast, the coastline
around the lake and the big joke was that the properties, the billionaires are buying the millionaires
out and that probably already happened here a long tim e ago. So anyho w, w ith tha t in m ind I would
go to properties on a daily basis doing my job. Home s that were in excess of 5,000 square feet that
were left vacant and empty because they were second, third, maybe tenth hom e that these people
owned and just weren’t being utilized. So, what I’ve seen here when I came to Hawaii, to Maui was
the same thing, was all these properties that are the most beautiful properties that offer the most
to the public and people are buying them , they’re b uilding huge houses as we saw with the first
applica nt here today a nd they’re p utting up big gates and w alls and keeping eve rybody ou t.
So when I came here to talk about Spyglass I just wanted to take about a property that hasn’t done
that. It’s a property that is in one of the m ost beautiful locations that you’ll ever find. They didn’t
tear it down. They didn’t close it out to the public and they have done really, really good things for
the community. So to do anything but to grant them a permit would be a disservice to all of us
because I can guarantee yo u based on exp erience that if this property doesn’t maintain its course
it will probably get torn down and rebuilt with some huge house that never gets used. And you can
put as many rules or as many, you know, things you want, but ultimately you have to look at the
good of few versus the good of money and most people can’t afford the $3 million price tag for
oceanfront property these days, but they can afford a place to stay when they come to visit here.
And to keep that beautiful place –
Mr. Starr: Please – ...(inaudible - changing of tape)... Okay, thank you very much. Any questions?
Okay, thank you . Next testifier please come up let us know who you are and try to keep it under
three minutes, as brief as possible.
Ms. Joni Gelica: Hi, good afternoon. My name is Joni Gelica and I’ve been employed by the
Spyglass for abou t three years up until Februa ry when we clos ed. Have to stay it’s been difficult
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finding wo rk since then. It’s kind of been a big hardship on me personally. I miss the Spyglass.
Linda Gallagher is not just a thoughtful employer but she’s a good friend of mine as we ll and she
cares a great deal about the people and her com munity aro und her.
The Spyglass and myself and Pony a nd all the people tha t work there have ta ken great pride in
keeping it really immaculate. W e have gardeners that come once a week. There’s pest control that
comes as well as the daily staff and it’s kept up. The accommod ations as well as the grounds,
they’re p ristine and w e’ve never heard anything but that.
And as far as the guests, they love to come and enjoy these beautiful quiet surround ings. There
were on several occasions or Pony or Linda Gallagher has traveled. I’ve stayed at the Spyglass
and there were probably days on end that I wouldn’t even see the guests. I mean, they’re up in the
morning, they gone doing their activities in the day, coming in late afternoon, they’re showered
ready for dinner, go out for a bite and home by nine or ten in be d. I m ean, it’s re ally super quiet.
So basica lly, it’s kind of a place to jus t kind of rest the ir head and so I hope that in forum that we
can see that and impress the demand that less corporate and commercial experience, you know,
like on the – where the big resorts are because – an d the re’s been so many, there’s been
numerous, dozens of people who’ve come back to the Spyglass, you know, from year to year and
I think it would just be a great shame for them not to have this place, this opportunity to see the
mo re down to earth side of Maui and not the big resorts and not the big crowds. So I’m hoping that
we don’t lose this. Thank you.
Mr. Starr: Okay thank you. Members? Okay, next testifier please.
Ms. Kat Moore: I’m Kat Moore. I also agree with Moj that it’s really nice that more than just one
person or one cou ple can enjoy a beautiful part of shoreline Maui. I think that’s really important and
Linda and Liam do offer that. I’m a long-term of theirs and I’ve also been a long-term friend of
theirs, close friend for about three ye ars. And they’re extre mely integ ral people. They m aintain all
their properties extre mely w ell and as Joni said, how very thoughtful in working with the people they
work with as well as the guests that come to stay with them who are repeat guests. I’m very
grateful and happy to be able to live in one of their properties. As I say, they are very good
landlords and then they ha d their bed and breakfast were very, very nice in tha t capacity also.
Mr. Starr: Okay, Comm issioner Mardfin has a question.
Mr. Mardfin: You say you’re a long-term tenant. Do you run the operation for them there?
Ms. M oore: N o, no, I’m just a tenant.
Mr. Mardfin: In this building?
Ms. M oore: N o, I don’t live in that building. I live in one of their other buildings.
Mr. Mardfin: On the shore?
Ms. M oore: N o.
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Mr. Starr: Co mmissioner He dani.
Mr. Hedani: You mentioned the comment all of their properties, how many properties do they own?
Ms. Moore: I’m not sure. I just stay in one of their properties and I know they have the Spyglass and
you’d have to ask them that question exactly.
Mr. McCormick: Would you like me to answer that?
Mr. Starr: No, no. Okay, thank you very much. Next testifier please come. Let us know who you
are and try to keep it brief.
Ms. Linda Ga llagh er: H i, I’m Linda Gallagher and I just thought it should be a – would be a good
time for me to speak.
Mr. Starr: Linda, you ’re the applican t right?
Ms. Gallag her: I am the applica nt.
Mr. Starr: Okay, why d on’t you wa it bec ause this is for public testimo ny. Y ou’ll have an opportunity
to.
Ms. Ga llagher: Okay, it’s just that it would give everybody –
Mr. Starr: You’re out of order, you’ll have an opportunity after public testimony.
Ms. Kathy L u H unt: Aloha, my na me’s K athy Lu Hu nt and I am a reside nt at Spyglass H ouse. I
want to say prior to my residency I’ve always visited Spyglass House and it’s always been a
beautiful, cozy, homelike place to stay which I recomm end it to all my friends and fam ily who have
stayed there in the past and have come back. Pony’s amazing and she just keeps it so warm and
friendly. I feel very local, very part of like a family there as opposed to just being a tourist coming
to visit and checking into my cookie cutter room that you know, tha t I can’t even afford and probably
pay off in two yea rs on a credit ca rd or something.
So I just w ant to sa y that now b eing a resident, it’s still a very cozy, safe, beautiful place to live and
Pony came down the other day and just knocked on my door just randomly and said, she’s like how
is everything Kathy I just want you to be happy here. How can I make your stay better here? And
it is clean. It’s just paradise and I’m very fortunate to live there and I have a 12-year-old daughter
and w e just love it. So just want to sa y tha t.
Mr. Starr: Okay, thank you. Memb ers? Hold on, please come b ack.
Mr. Mardfin: Are you a resident at the Spyglass?
Ms. Hunt: Yes, I am.

Maui Planning Commission
Minutes - May 27, 2008
Page 57

Mr. Mardfin: Okay, thank you.
Mr. Starr: Okay, thank you. Next testifier. Please come, let us know who you are and try to keep
it fairly brief.
Ms. Deja Howard: Good afternoon, my nam e’s D eja H oward, and I am h ere in part to s upp ort the
Spyglass House and m y friends, Liam M cCormick and Linda Gallagher. And I also want to address
some concerns that I have personally in regard to some of the restrictions the County’s been
making on wh at I perceive as sm all bu sine sse s. The bed and breakfast, the ocean activities which
some of you might recognize me from those meetings, I’m very concerned about the quality of life
as a com munity that we are going to su ffer at the hands of the Co unty’s ordinances for the reasons
that it seems as though the corporations are garnering a lot of support and if – and hardly any at
all restrictions where as these small bed and breakfasts, like the ocean activities and businesses
that are literally owned by families on the island are being restricted and in many instances being
put out of business.
You know, corporations the money goes off the island and small businesses the money stays on
the island. And you know, as they – as we like push out these small businesses like the bed and
breakfast you’re giving all the business to the corporate conglomerates that exist in these resort
areas. And I think that that’s very small sighted as a comm unity here o n M aui. W e ne ed to support
our community and to me I feel like you council members are here and I thank you for being here
to support us as a community and to stand up for our rights as the small individuals that elected you
going up against these huge corporate conglom erates that are from not eve n necessarily the State
of Ha wa ii but aren’t even from the country of America. You know, I am a kayak and snorkel tour
guide that I’ve been here on Maui since ‘99. I’ve been doing that for eight plus years and I’ve seen
a lot of changes in the ocean activities industries and I’m a lso – I do – I’m independent contractor
over at the Grand Wailea recently and I’ve been seeing – they are where the money is going. And
it’s definitely a source of concern for me. I have my notes here, so – but provisions need to be
made to protect the community. The culprit for the lack of affordable housing in my opinion is not
the bed and breakfast. The culprit for the lack of affordable housing is what the woman Moj said,
first, it’s these people that have the affluence to come and by third, fourth, and some instances eight
and nine homes in different places around the world and most of these homes are sitting vacant.
Most these homes not only are they sitting vacant but they have lights coming on all the time, they
have water coming on all the time, the refrigerator’s running, they have hot tubs running, and this
is a drain on our infrastructure and I think th at – I have re commend – I have re commendations
which are –
Mr. Starr: Try to wrap though, pretty quick.
Ms. Howard: Yeah, my pleasure. You guys were saying that you wanted some recommendations
so, my recomm endations are, I think you guys need to tax non-resident property owners much
higher than you are. Instead of going after the small businesses, instead of going after these
people that are actually contributing to the well-being of the community you need to tax people that
don’t live here that own pro perty. If this is not yo ur prim ary residence, you’re not paying residential
tax to the islands, then you need to pay something to circumvent the drain on the infrastructure and
they can afford it. And the developers need to pay more a nd you know , these peo ple are draining
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the infrastructure, they’re not giving back to the com mun ity.
Mr. Starr: Okay, please wrap up.
Ms. Howard: And you know, Linda and Liam do give back to the community innumerable times
before I even knew these people I was welcomed to the Spyglass House, I was treated as a friend.
I that, you know , it’s short-sighted to put people like this w ho d o keep the ways that w ere h ere when
so many of us first came to the island to push these people and in the end what’s going to happen
is exactly what Moj said, they’re going come in and build a much larger mansion with less ocean
access fo r the people and I think that –
Mr. Starr: W e need to have som e tim e for other people.
Ms. Howard: Okay, so well thank you very much and I’d also like to thank Akaku for being here and
covering everything because that’s real important for everyone to get hear these.
Mr. Starr: Okay, thanks good comments. Commissioner Mardfin.
Mr. Mardfin: Quick question.
Mr. Starr: Come back, come b ack.
Mr. Mardfin: Do you live in a Gallagher home?
Ms. How ard: I do not sir.
Mr. Mardfin: Thank you.
Ms. Howard: Any other questions?
Mr. Starr: Okay, thank you. Aloha. Next come please. Yeah, come. Introduce yourself and try to
keep it to three minutes or less.
Ms. Me lissa V erbe na: H i, my nam e is M elissa Verben a. I’ve been a M aui resident for over 10 years
and I’ve known Linda Gallagher probably 17 years and I’ve just watched the quality of life of the
Spyglass House and that kind of thing the B&Bs bring and TV Rs. And w hat I’m – my concern is
the effect on just even just Paia from this one particular instance. I do business quite a lot with the
Paia ...(inaudible)... I’m an artist and it’s where my reproductions are and I’ve just noticed from the
owner there that there’s been quite an impact by the limitations that have happened this year and
my concern is that is the bigger impact of the com munity and the w ay h aving the small kind still
being available and I just wanted to speak from the heart that I want to see that continue that the
sm all time operators still be supported. So that’s what I’m h ere to sa y.
Mr. Starr: Okay, thank you very m uch. Membe rs? Okay, thank yo u. Any other testimony? Who’s
next?
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Ms. Howard: I have a few more things if I may?
Mr. Starr: No, I’m sorry, but you had a lot of time. Anyone else who has not testified? Okay, in that
case, I’m going to close public testimony. I’m going to give Linda Gallagher a chance to –
Mr. W illiam McCorm ick: I w as just w ondering if I –
Mr. Starr: Come to the mike and introduce yourself or if you have a question you can ask that first.
Mr. McCormick: I’m one of the other founders of the Spyglass property and I’m just wondering if I
should read m y testim ony now or wait to do with Linda Gallaghe r.
Mr. Starr: If you’re part of the applicant, members we’re good for a few more minutes? Go ahead
Comm issioner Hiranaga.
Mr. Hiranaga: If they’re te stifying w ithin th e public testimo ny re alm it’s fine, but I would prefer you
not allow the applicant to sp eak until after lunch because it is a quarter after 12 :00 and w e’re
probably going to have n um erous questions that –
Mr. Starr: W e’re going to – we need you r name actually.
Mr. McCormick: It’s William McCo rmick.
Mr. Starr: Okay, thanks William. We’re going to recess for lunch. All this brainwork has developed
an app etite so we’re going to recess u ntil 1:1 5 p.m. when we ’ll continue staff presentation and w e’ll
hear from the applica nts and the applican ts will have ample time to talk to us. I want to thank
everyone who came forward to testify. 1:15 p.m. we’ll be back.
A recess was called at 12:15 p.m., and the meeting was reconvened at 1:15 p.m.
Mr. Starr: ... is back in session. I had a additional testifier has signed up and I know we had closed
testimony, but if it’s okay with the commissioners, I’d like to give an opportunity for p eople to testify
who have not testified before. So it looks like Heather Riley. Is that right? Come on up, state your
name and try to keep it short, certainly under three minutes.
Ms. Heather R iley: Sure. M y na me is H eather Riley. I’m a web designer and local resident here.
I basically have com e he re to testify for the Spyglass H ouse. I’ve known Pony a nd Liam for quite
some time and I just wanted to bring to your attention that I find them really outstan ding me mb ers
of the commun ity. I’m personally working on a project called the “No More Plastic Bag” for the town
of Paia and they’ve been so supp ortive that I think that really has a lot to say for their cha racter.
Pony actually wrote a song that will be really helpful to raise awareness and spread that message
about no longer using plastic shopping bags. And I know that doesn’t directly link with Spyglass
House but I think it’s an important point to make, a better character. And I find her an outstanding
resident supporting that in helping with whole introduction of the corn starch bag and that sort of
thing. And I know that if they’re given perm ission to reopen the Spyg lass Ho use then they want to
also participa te in th at project by using the corn starch liners and I’m re ally pleased w ith tha t.
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I also wa nted to testify as a web designer. And just bring your attention, by the Spyglass closing
it did affect me personally. I had an opportunity to redo their website and we were discussing how
we ’d do it then when we found out that they could no longer operate everything went on hold.
There’s so many levels that things trickle down and affect local businesses. I’m a really tiny, small
design company, so things like that I can only imagine. You know, people cleaning, and doing
maintenance and they’re always very reliab le, they a lwa ys ...(inaudible)... time and so to lose a
clien t like that is d ifficult.
I also just know from being there, just m ainly P ony there because she takes care of the place. She
lives on property. She’s very reliable and she ma kes sure that eve ryone’s qu iet an d responsible
and she doesn’t tole rate anything less than that. And so I’m sure that you could have confidence
that if it were allowed to reopen that eve rythin g w ould be running sm oothly. She’s respectful of the
neighbo rs and I just wanted to have the chance to let you know that. So I hope that my testimony
can make a difference. I know that it’s probably the last one today, and I just wanted to thank you
for considering to reopen the Spyglass House. I strongly support that decision if that could be made
and I think it’s a great plac e for the community. I know wh en I have p ersonal guests come, that’s
where I want them to stay and at this time I can’t and it’s now always possible to have people stay
in your home when you run your business from home. So to be able to refer someone to a bed and
breakfast that’s close by, you can still see your friends rather than have to drive all the wa y to
Wailea wh ere they may n ot even come. So I think th at it ca n only enhance the northshore.
Mr. Starr: Thank you very much. Any mem bers any questions? I know I hope we get to hear some
of that song, maybe a verse and chorus later. Any other members of the public who have not
testified that wish to testify this would be the last opportunity. Okay, seeing none, Paul take it away
and w hy d on’t you start by m aking real clear wh at we’re being asked to procedurally.
Mr. Paul Fasi: Thank you Chairman. Good a fternoon. W hat w e are reviewing today is a conditional
permit and this bo dy w ill give a recommendation to the C ounty Co uncil which has fina l authority on
this matter. The conditional permit is a permit to continue use of the Spyglass Bed and Breakfast
operation in Kuau.
Mr. Starr: Paul is this in residential or is this in ag?
Mr. Fasi: This is in pu blic/quasi-public and I will get to that.
Mr. Starr: So that’s why we don’t need the State Special Use Permit like we did in the last one?
Mr. Fasi: That is correct. Also, with me today is Charles Villalon from the Zoning and Enforcement
Division of the Planning De partment and he can a ddress any o f your questions that you ma y have
on the two notice o f warning that were given.
This applica tion for condition al perm it was filed in January of 2006, and just to clarify it had gone
through several itera tions of this application from a Type 3 to a 2 to a 1. So we are considering
recommendation on a Type 1 Bed and Breakfast Conditional Permit for a bed and breakfast. This
is a two-room operation.
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Mr. Starr: Ho ld on a second. I think we may h ave a problem. The agenda says Type 3.
Mr. Fasi: That is correct. I had a meeting with the applicant. I believe it was last week and they
wish to am end their application. So it will reflect –
Mr. Starr: Before we go any further I want to ask Co rp. C ounsel if there’s any issue with the fact that
this is agendaed for a Type 3?
Mr. Giroux: Well, this would raise Sunshine Law issues as far as notice. I think that the fact that
the address a nd the fact that most bed and breakfasts fit th e definition of the transient vacation I
think they’re – you know, I’m not saying that this is going to rule out any type of challen ge, but I
would say that there has been notice. Did you mail out anything to neighbors or anything?
Mr. Fasi: They did notify the 500-foot neighbors, I believe it went out as a Type 2 or a 1?
Ms. Gallagher: It went out as a Type 2.
Mr. Starr: Wait, please come up to the mike.
Mr. Fasi: Just to clarify what the applicant said it went out as a Type 2?
Mr. Starr: Which is more restrictive?
Mr. Fasi: The Type 2 is m ore restrictive. So they actually downgraded their application instead of
making it into a more restrictive category.
Mr. Giroux: Paul, all I can say is that it’s a Conditional Permit which we usually don’t even mention
the type of unit. W e usually state how many rooms or whatever. So if it’s a matter of density or
matter of scope, I think that’s going to be a problem for the, you know, for the department to deal
with. But as far as the fact that there is notice that there’s action going on on this property it might
mee t the bear minimum of notice. So that’s all I can say.
Mr. Starr: And since we’re acting on the m ore restrictive Type 3 right gives less entitlement is that
correct Paul?
Mr. Fasi: Type 3 would give more entitlement, more rooms. Type 1 is one and two bedrooms.
Type 2 is three and four and Type 3 is five and six. But what we’re really discussin g right here is
not the actual bed and breakfast.
Mr. Starr: Okay, but wait, let me just get this straight. So the agenda went out as a Type 3 which
would allow m ore bedrooms.
Mr. Fasi: Correct.
Mr. Starr: An d they re duced their request?
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Mr. Fasi: That is correct.
Mr. Starr: Okay, then I think that we – the Chair will rule that it’s in order for us to proceed because
we ’re not – they’re n ot askin g for more entitlement than w ent out as part of the agenda.
Mr. Fasi: Thank you Ch airm an.
Mr. Fasi the n presented the Maui Planning De partment’s Report.
Mr. Starr: O kay, thank you Paul. O nce aga in, the item before us is a recommendation to the
County Council on Conditional Use Permit. Comm issioner Hiranaga.
Mr. Hiranaga: At this time I would like to recuse myself from this agenda item because I believe at
one time I did have a professional busine ss relationship with the ow ner of the property a nd to avoid
any type of appearance of a co nflict of interest, I will be recusing myse lf.
Mr. Starr: Okay, let the record show that Commissioner Hiranaga has recused himself because of
prior relationship and thank you for bringing that to our attention. Vice Chair Guard.
Mr. Gu ard: Thank you. I’ll have to recuse m yse lf as w ell with so me relation ship with ne ighbors.
Mr. Starr: Okay, let the record show that Comm issioner – Vice Chair Gu ard has recused hims elf
also. Thank you for bringing it to our attention. Members if it’s okay I’d like to allow the applicant
I believe there’s two individuals who are both involved with the project who would like to speak
before us and try to tell us what you wish and keep it fairly short if you can just because time
managem ent.
Ms. Linda Gallagher: Yeah, we’ve all been here a long time. I appreciate all your efforts. We ll I’ve
wa ited many years to sta nd up here at this p odium .
Mr. Starr: Oh, introduce yo urself.
Ms. Gallagher: Oh, my name is Linda G allag her. I have a nickname Pony, you might hear me
referred to as Pony. I’m a musician and Pony Brenden is my stage name. O kay, I’m re ally
passio nate about this project. I’ve been living at the Spyglass House which we have named 10
years ago, since 1998. I’m a M aui resident for 16 years. I have a 22-year-old son and have raised
him here and he’s no w livin g in Makaw ao.
Well, I kind of wrote down. I’m just going to read this. How pass ionate I am. I’ve built a living, I’ve
made a life about – built around living and working at home. I have a neighbor across the street
that for some reason wants to shut me down so badly that he went door to door in the
neighborhood on the other side of a six-foot cement wall to rally people to sign letters of opposition.
Understandably I’m probably the more passionate one because this is my life and my lifestyle.
Ten years ago w hen all the other properties in our street were just sugar can e fields, my partner
and I stum bled upon the property. It was covered in brambles, dust, peeling linoleum floor, leaky
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roofs, rotten porches and stained m attresse s on the floo rs of all rooms. We saw the potential to
make the property beautiful again and obtained a lease that could be only afforded if at least some
of the room s were rented short term.
W e invested thousands of dollars into the property, fixed it up, b uilt a w ebsite, g ot our business
license right a way and found that we could indeed run a beautiful bed and breakfast. As we came
across the stumbling b locks of obtaining a legal permit over the years we have invested quite a few
thousand dollars in permits, architectural drawings, renovations and tried to follow through with any
requirements tha t were aske d of us.
I’d like to point out that this was very important. The ow ners of the property are actually a
foundation that makes prosthetics for children in Thailand and Vietnam. They make them hand
made and in 1999, my partner Liam and I took a trip to Thailand to take a peck at the sm all factory.
We spent two weeks living with the family that runs the foundation and getting to know them and
they became like fam ily to us as well. We suggested at the time that since we have to put so much
into the property and they weren’t there to take care of it and we were that maybe we should buy
it from them. We mad e them an offer and they told us that the taxes that the foundation would have
to pay on selling the property would not benefit the foundation since they’re always getting our
paym ents every month predictab ly.
In the meantim e, we continued to house the friends and family of residents on the north shore and
also new gue sts and they all show ed g reat respect for ou r property. The neighbors as well as
spending their vacation m oney on our merch ants in Paia which go es without saying. W e have
massage therapists, water sports schools, yoga, all the things that the north shore has to offer. And
we became a landm ark in Kuau.
W e have wonderful revie ws in guidebo oks such as From me r’s, Fod or’s, Lo nely P lanet and others
and the L. A. Times did a front page article on us saying how b eautiful it w as. Ou r clien tele mostly
consisted of middle class couples that were on the north shore because they enjoyed what the
north shore had to offer and they d id not want to stay in resorts. These people we re always out in
the morning, always really. I had the place to m yse lf pretty much all the time. And back in the
evening to shower and we were always very quiet. I never had people that partied or drank or you
know, maybe have a glass of wine in the evening, but really most people were out all the time and
I really wa nt to stress th at and also that tourist ten d to drive quite slow a s we all know.
Now that I have some long term tenants there I really just as far as, you know, the ecology and
planning and shoreline and everything, I really wanted to express to you that I am noticing quite a
larger impact even though we are in the boundaries of what we’re sup posed to have there. There
are less people on the property no w a lthough each of us drive s our cars in an d out all day long to
do errands, go to wo rk, buy fo od, go out for coffee, pick u p kids, go to the beach, go to class, go
out for dinner, go surfing, etc. Now that there are no guests we can have our friends come to visit
mo re often, taken hot tubs, wash our cars in the driveway, have people for cocktails and live our
ocean front lives as we do wh ich is totally in the boundaries of reality. When I had guests staying
there all the time, the impact was clo se to nothing in co mparison really. A s well as being able, I
was able to afford the cleaners to come every single day to clea n up the prope rty. The gard ene rs
to come once a week, the hot tub person to come take care of the hot tub once a week, the bug,
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pest control person to come once a month and anyway, yeah, now w e can – it’s hard, I me an, I
want to ke ep it up, b ut it’s just harder to make the paym ents on all these things. It’s a big property.
Do n’t get me wrong about the tenants that live with us. I hand picked each on e of them and they’re
all wonderful tax pa ying citizens of M aui, but I’m just m aking a point about the traffic.
I’d like to address the letters of opposition that were turned into the county. Mo st of those letters
were prompted by the neighbor. You w ill all probably know who he is. He lives across th e street.
In our 500-foot radius the residents consists of two streets. Our street has seven TMKs on it and
out of the 25 all the o ther TM Ks are on the other side of a pretty tall, six-foo t at lea st ce ment wall
and there’s no access or visibility or hearing range or anything to my street. And I don’t even think
many of them even know that the Spyglass House exists. So most of the letters were prompted by
the neighbor. I wa tched him go door to door on his motorbike and solicit these people to s ign this
500-foot radius rule. I understand that people’s – like a couple people’s objections about not
wanting to suppo rt my be d and breakfast because they’re afraid that they in turn will lose the right
to open their own and I can understand that, but I don’t think that is an actual rule and I’ve done a
lot research. I’m n ot really sure with your guys language if it is or isn’t. But I think that it sho uldn’t
be. And a lot of the letters as you will see are signed because they’re afraid of that 500-foot rule.
The other thing I’m concerned about is a bout the taxes going up for the other residents if it was to
be approved and I’d like to have som e kind of cla use in there that if it did sell to somebody else that
it really wouldn’t have an effect that they would have to sta rt their permit process a ll over again
away and I believe that that’s tru e. The house hadn’t changed hands in 20 years or 30? W e just
talked to the own ers in Thailand last night and I believe it’s 20 or 30 ye ars. Anyway I’m pretty
passio nate about keeping it nice for as long as I ca n. It’s re ally m agical place on the shoreline.
Also throughout the process of trying to obtain this permit, I was asked to get some flood zone
drawings done because they thought it was in the flood zone and it ac tually – I have it stam ped it
is no t in a flo od zone at all. So that’s go od news.
And as far as the things that the county has asked me to do, I’ve been in what do you call it the
Building Department has kind of given me a runaround a little bit with getting all the different
drawings and after the fact perm its. I ha ve n ot added or taken awa y an ything from the property
since we’ve gotten there in 10 years. Apparently there was a stairwell in the house before we got
there. You can tell because there’s a star-sh ape d wood en structure on the ceiling dow nstairs
where a stairwell had been taken out. I believe the County wants us to put it back in and we had
the drawings done and that will be fine. I would love to put it back in if they need it, but I stopped
on that process because I didn’t want to ke ep going until we got through this portion. So if want to
make an amendm ent about a sta irwe ll or an ything else.
I know that parking is a issue with you guys. W e are in conformity I believe if that’s the wo rd w ith
all the parking. There’s plenty o f parking on our street, I mean, on our property. If ever there is an
overflow of parking it has nothing at to do with transient people, it’s just friends of people w ho live
there. That’s it.
Mr. Starr: Okay, thank you . I’m g oing to ask the other co-applicant to speak and then we can ask
questions to either of them or the staff planner. So I forget your name, come on up, introduce
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yourself and try to be brief so we can –
Mr. William McCormick: My name’s William McCormick. I’m actually not on the application. I’ve just
been a business partner of Linda’s for 10 years.
Mr. Starr: That’s good enough.
Mr. McCormick: And yeah, I don’t really need to add anything. I feel like she did a really good job
of sum ming it up.
Mr. Starr: Okay, thank you William. Me mbers? Discussio n? Qu estions? Commissioner Pawsat.
Ms. Pawsat: So originally, w e have some sort of from the Spyglassmaui.com. It seems like you
originally had nine rooms for rent is that correct?
Ms. Gallagher: Whe n we first opened the property there was also a cabin on the property and my
bedroom – we were a little confused in the very beginning on what to do and how to keep the
property going and it was a trial and error kind of thing. I don’t be lieve we ever rented out nine
rooms. It kind of narrowed down to the six rooms and then when we found out that the ohana
wo uld be basica lly impossib le to ever get permitted we withdrew those three and just were going
to apply for th ree. There wa s neve r nine room s.
Ms. Pawsat: Well, according there’s the King Neptune’s Room, the Mermaid R oom, the Garden
Room, the Ground Floor Private Oc ean Suite, Upstairs Private Ocean Suite, the Sunset Room, the
Plumeria Ro om .
Ms. Ga llagher: No, those aren’t on our property.
Ms. Pawsat: It’s Spyglassmaui.com.
Ms. Gallagher: Yes, spyglassmaui.com has six bedrooms on the website and never had more than
that.
Ms. Pawsat: There’s a little bit of things that concern me. I mean, generally in support of what you
guys are trying to do, but I don’t feel like yo u guys have a ll your i’s do tted and t’s crossed here.
Ms. Gallagher: I’m willing to answer any questions.
Ms. Pawsat: You know just the fact that there’s – you have all these building code violations is a
problem to m e w hich I’d like you to explain in a mom ent.
Ms. Ga llagher: Okay.
Ms. Pawsat: And also the fact, I mean, when I compare it to the one we just passed that was a twobedroom unit on one and a half acres, yeah. And so and according to this, I mean, you’re saying
six, you had six but according to this th ere is at least eight and that’s eight units on a third of an
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acre. So that just highlights to me that I can understand that this probably did generate a lot of
complaints with the traffic and such. That there’s so many people on one site and then you mention
all the buddies and the drinking and the hot tub and things like that. You know, and enjoying the
lifestyle so to speak. And it seems like if you were renting all these rooms and having friends over
it just, you know , kind of m akes me think th at there’s so me legitimacy to th ese complaints about
noise and things.
Ms. Gallag her: Ca n I cla rify tha t?
Ms. Pawsat: Yeah, please do.
Ms. Gallagher: In my reference to having people over, that is now that we’re not having guests.
When we had guests I would discourage my friends from coming over at times because it was my
business. And I wo uld like it to be that w ay again, a nice quiet place . But now I do have long term
tenants and they do have frie nds and I was trying to am plify the difference betw een having people
that live long term is more usage than actually the va cationers that are never around. So I really
wo uld like to clarify that.
Ms. Pawsat: Another thing I think that you guys have a whole – you guys should have b rought in
a site plan or something of the prope rty.
Ms. Gallag her: W e have that in the book here.
Ms. Paw sat: So we can see how m uch parking there is and w here everyon e parks.
Ms. Gallagher: Yeah, it’s all right here. I had distributed about, I think it was 24 of these booklets
a long time ago and they’ve got all the maps and site plans. Shou ld I bring it over?
Ms. Pawsat: Yeah, please.
Ms. Gallagher: And then I have another book here with all my applications and drawings of building
permits and things that were asked. If anybody wants to see anything I’ve got a huge book here.
Ms. Pawsat: Can you address all the building permit violations?
Ms. Ga llagh er: Yeah, I believe there’s – I’ll start chronologically. I believe there’s one in there from
almost eight or ten years ago that that cabin was too close to the property line and it was
imm ediately taken down, sadly but it was taken down . It wa s not ...(inaudible - ch anging of tape)...
and when it somehow the Planning D epartm ent, Building De partment, whatever Zoning, I don’t
know came and gave m e a violation, we imm ediately took it do wn .
Then there’s a covered lanai upstairs that has been there for I don’t know 30 years and I applied
for the after the fact permit for that and that’s when they w anted the flood zone drawings to go w ith
it and that’s where I got held up.
And then there’s the stairwell that they want put in and I have also been wo rking on that as well.
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I believe that’s all.
Mr. S tarr: Exc use me , I see Inspector Villalon. Are you here on this matter?
Mr. Ch arles Villalon: Yes sir.
Mr. Starr: Can we a sk you possibly to comment on this because we are talking about violations and
such on this particular item?
Mr. Villalo n: Honorable Co mmissioners, before I testify, I’d like to identify myself. I’m Charles
Villalon with Zoning Enforcement, Planning Department, County of Maui and we rotate in our
districts. This was primarily mine in ‘03 and it went to another inspector who is not on the island
right now b ut I got the entire folde r of com plaints. B ut if I ca n, I’ve got some photos and it de picts
some pretty e gregious building codes.
No railings, the one s that we’re concerned is out interior/exterior stairways without railings. They
got ladders that you can access lofts. And as you can see in the photos, those rooms are not even
allow ed by h ousing code for the size o f the rooms. It’s like from the T.V. to the corner at the end
of that window. You can call it storage, but you got desk, you got beds, you got habitable areas that
are being use. So we haven’t verified whether or not they’re going to be using that. We don’t know
whether or not the sco pe of allowance will inc lude there other areas or we ’re calling it hab itable
lodging units because they d on’t have any stoves or heating elements for cooking, but they in fact
have areas to sleep in.
Mr. Starr: Co mmissioner He dani.
Mr. Hedani: Charles, we’re kind of co nfused as to how m any un its are on the property. Can you
help us with that?
Mr. Villalo n: You’re askin g for the habitable units in w hich that’s a w hole question , that’s what needs
to be clea ned up because by th e housing code and by bu ilding code, a lot of those rooms are not
even supposed to be used. She commented it was storage, but you know, when its full and it’s a
big surf tournament that’s an area that they can use and occupy and it’s obvious that’s what they’ve
been using for for this time. I’m not speculating. I’m showing photographs with bed and
accommodations in areas that are not even allow ed by h ousing code.
Mr. Hedani: So from your perspective how many units would that constitute?
Mr. Villalon: Nine plus u nits includ ing lofts a nd lanais a nd clos ets.
Mr. Starr: Commissioner U’u.
Mr. U’u: Yeah, just a comment. Thank you for your work by the way. You know, it kills me at times
that I follow the law to a “T”. I live close to the Spyglass House in a older neighborhood but you
know, I got a one-bedroom exte nsion. Went through the w hole SMA permit process doing things
legal to the “T” and it hurts me at times when people have no disregard for the law b ecause that is
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blatant. I glad you – I thank you for the pictures because it is bla tant. There’s no railing s at all.
Done without a perm it and you guys m aking a profit. I’m there for life living and I follow the law to
the “T”. So it hurts me when you guys call yourself good for the community. So, what’s good for
the community if you do everything illegal there? It kills me in fact. I took one year waiting for a one
bedroom, one year going through the process and you guys build your illegal for profit and you guys
talk about aloha. We highest rent in the nation, the highest rent in the nation and you guys not
helping the cause at all.
Ms. Gallag her: ...(inaudible – speaking from the audience)...
Mr. U’u: No, no, not really. It did. The pictures address that. I believed everything you said prior
until I saw the pictu res.
Mr. Villalon: Let us note that it is w ithin th e SMA area.
Mr. Starr: Okay, beyond the issue of whether, you know, the y meet the letter of the co des, are the re
anything that you wo uld consider – wo uld you characterize as a critical safety issue with this o r is
it just a kind of a paperwork kind type of thing?
Mr. Villalon: ... mention is that I initially got one of the calls in 2003 in regards to a disgruntled tenant
who claim ed there w as invested w ith flea s in a ll the b edrooms. I go t in tou ch with them, I said, “look
this is no t going to help your perm it. You don’t even have your permit. Show me immediately that
you’re going fumigate the home.” So in cou ple days they gave me a receipt that they did fum igate
the house and at least alleviate that sense of flea inundation to the structure. I got the report and
the notice that I issued. We didn’t make this up. We didn’t go knock on their doors. People called.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: So has everything within this Exhibit 1 been addressed? It hasn’t been addressed.
Mr. Villalon: We need to – that’s the building side. That’s what building needs to confirm that
they’ve passe d.
Ms. Pawsat: Okay.
Mr. Starr: Okay, I will give the applicant an ability to speak to all of this, but just hold on a minute.
Comm issioner Mardfin.
Mr. Mardfin: I’m reading June 5, 200 6, from the Department of Public Works and Environmental
Management and it said that, “the existing ohana dwelling exceeds the allowable floor area of 600
square feet and the applicant is to verify that a building permit and variance were approved.” And
then I see a comment it was built in 1965, but I don’t see a direct response to the question. The
ohana dwelling is supposed to be what, 500 feet or less?
Mr. Villalon: Yes, but again that’s out of our Planning Co de. We do the use, DSA doe s the Uniform
Code, Uniform Building Code requirements.
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Mr. Mardfin: Okay. Thank you.
Mr. Starr: Mem bers? Okay, I’m going to let the applicant address these issues and p articularly
about building code and even more importantly safety violations that, you know, stairways, you
know .
Ms. Gallagher: Can I see those photos please?
Mr. Starr: Stu ff that I think we ’ve all lived with but never on a com mercial ba sis.
Mr. MardfIn: I think Wayne has them.
Ms. Gallagher: And are they dated.
Ms. Pawsat: Yeah.
Mr. Starr: Ye ah.
Ms. Pawsat: Question.
Mr. Starr: Ho ld on one second. Commissioner Pawsat.
Ms. Pawsat: I was just wondering, Hunt, if do you know if these, what’s going on with the follow
through with this notice of warning?
Mr. Hunt: Inspector Villalon would know better than me.
Ms. Pawsat: Did n’t he just say that’s now with a different department to enforce that? I know he
wro te it, but didn’t he say it’s a building de partment’s responsibility now. I know you’re not the
building department but.
Mr. Hu nt: I don’t kno w the follow up.
Ms. Pawsat: Okay.
Mr. Starr: Comm issioner Hedani. Do me a favor, can we let her see those for a second just so she
has an idea w hat w e’re looking at so she can answer some of that stuff, then she can give them
right back to you .
Ms. Ga llagh er: O kay, well first off I see that the railing s in here don’t have the lattice and now they
do. This is just one of the improvements that we had done to the whole property. If I knew that
these old pictu res we re going to be brought in, I w ould have brought in new ones. This is also the
old parking lot. Now it is totally different. This platform here was the little tent room that was my
son’s at one point that got taken down. This stairway here is not there anym ore. It is just a storage
loft. This ladder he re is move able and is there for the storage loft. Yes, I do have a futon bed up
there for any friend that I might want to have a bed for. Lets see if I can address any – I know these
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pictures look terrible, but I can address e ach and eve ryone of those things. I don’t think that – yeah
–
Mr. Starr: Okay, Commissioners do we need any m ore comme nts?
Ms. Gallag her: But I’d also like to address a couple of other things he said.
Mr. Starr: Okay, go ahead.
Ms. Ga llagh er: Yeah, I did have a com plaint once, just once in 10 years from a guest that thought
that the bed had fleas but I believe she got bit on the beach and then probably thought she had
fleas. But anyway, we did get it fumigated immediately, of course. You know, of course. And I
have guest books here. These are less th an half of m y gu est books that are full to the “T” with very
happy guests. So yes, of course, you might have the opinion of one person. As far as, I’ve never
had nine rooms so I don’t – you know, it’s okay, people’s opinions can have their opinions, but I
really – I’m h ere with an open heart trying to tell you from m y heart I’m not trying win everybody –
anybody over. I just want to co ntinue to live there and suppo rt my family and be able to support the
place and keep it nice. O kay.
Mr. Starr: Could we have the pictures back, please? Because I think Comm issioner Hedani was
looking at them . I have a question which is, I’m still not clear how many buildings you have. How
many rooms, how many of them are to long term rentals and how many you’re looking to rent out
as a TVR use.
Ms. Gallagher: Okay, there’s the main house. It’s a two-story structure. There are two bedrooms
dow nstairs and there are – it’s pretty much one b edroom upstairs. There’s also an office upstairs
that could be a bedroom, but I’m not asking for it to be. It has been in the past. The ohana has
three bedrooms and they’re a ll rente d long term . That’s it.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: Yeah, I looked at the documentation you gave me. I really think it needs to be
updated. I don’t – it’s clear particularly now if you’re just trying to apply for a two-bedroom. I mean,
looking at, I was kind of flipping through, you can’t figure out what is what, and so you could ha ve
something very simple. I mean, I don’t know what the other commissioners are thinking at this point
but I think the nicest thing that I can do for you and which I think is pretty lenient is to request a
deferral of this item so you guys can start dotting your “i’s” and crossing your “t’s” and have the
inspector come over again and inspect the property again and make sure it’s in com plian ce with
everything because we can’t really take your w ord for it now. And all these thing s are -Ms. Gallagher: Well I have an updated copy here that I was going to –
Mr. S tarr: Plea se w ait. Comm issioner Pawsat has the floor.
Ms. Pawsat: So like I wa s saying it’s difficult for us to just take your word that these things are fixed
without having it being reinspected at the very least perhaps someone here – you know , tech nica lly
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I don’t have enough information to make a decision because I don’t even know if these things that
have been pointed out in violation have been addressed and you know, we can’t go cutting off the
legs of our enforcem ent team since that need s to happ en m ore and so w e really have to take the
matter seriously.
Mr. Starr: Okay, Com missioners any m ore comments, qu estions or – C om missioner He dani.
Mr. Hedani: In the prior application that you observed this morning where there was an applicant
for a TV R, they cam e in with 78 letters of recommendation that were positive and a hundred and
some odd additional comments that came in all positive. If one of those recom me nda tions w ere
negative I would have voted against it. In this particular case there’s numerous complaints that
have been filed fro m the neighbors of this p articular area. The recommendation of the staff planner
wa s for denial of the recom mendation and yo u still want to proceed at this po int?
Ms. Gallaghe r: Well, like I said mo st of the letters w ere due to the 500-foot rule about only having
one permitted bed and breakfast and I can understand the reasoning if that’s true. I don’t believe
that – is that a rule? Is that true that there can only be one?
Mr. Starr: W e’re not really entertaining questions.
Ms. Ga llagh er: O kay, well so I’d like to state that most of those letters if you read them through that
is their reasoning. Com plaints a bout the one – the building departm ent, yea h, they’ve all been
amended, they’ve all be en fixed. So I have – I guess I ca n – I didn ’t know he had those pictures.
I had no idea. They’re old.
Mr. Starr: Commissioner Hiranaga.
Mr. Hiranaga: I wanted clarification regarding the only one B& B w ithin the 500-foot radius. Doesn’t
it just kick it up into a different permit category?
Mr. Hunt: The way the law works right now for a bed and breakfast, if there’s another within 500
feet, it kicks it up to the next levels. There’s three tiers of review. During the revie w o f the draft bills
there wa s so me discu ssio n that perhaps we should make that m andatory so it wouldn’t be a
disc retionary thin g but that was just d iscu ssio n.
Mr. Hiranaga: Yes, I guess there was a misstatement in this form letter that was passed out to a
lot of the people in the 500-foot. But I do have another question. In the photos that got passed
around, it shows a parking area on the adjoining lot located east of the property an d that actually
is a cemetery lot that’s owned by a church in Paia. Do you have a rental agreement with them?
A w ritten rental ag reement?
Ms. Gallagher: I’ll give you the whole history about that. It is – That is an old photo like I said and
right now there are huge, gigantic boulders all around that area so that nobody can go in there.
The re we re m any pe ople, kids, drug dealers, I don’t know, pull into the lot the re, cam ping out,
making a lot of disturbance some of which are some of the calls that the neighbor made referring
to those disturbances coming from my house.
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Mr. Hiranaga: The access is blocked now.
Ms. Gallagher: So the access now blocked. At the tim e that we were using that parking lot, yes,
the owners had an agreement with the cemetery, with the church. Now I believe it’s leased by
another church or something and we actually, I’m really not into Roundup but we have to spray it
just to keep it under control. We don’t put a lot of energy into it because it isn’t ours but we do try
and at least keep the weeds from taking it over because nobody’s taking care of it. So it is blocked
off co mpletely. S o these pictures are old. I’m so sorry, that we don’t ha ve u pdated.
Mr. Starr: Okay, members we’re open for any more questions, discussion or motion. Commissioner
Mardfin.
Mr. Ma rdfin: I don’t kno w w ho to ask. It’s either the director or the planner I would suspect, the 600foot structure which exceeds the area for a ohana zoned piece was that built prior to the 500-foot
limit put in o r wa s it bu ilt subsequent?
Mr. Fasi: I be lieve you ’re correct. It co uld be a nonconforming structure.
Mr. Mardfin: That was there before the –
Mr. Fasi: It was built in 1965.
Mr. Mardfin: One other – are we just asking her questions or the department in general?
Mr. Starr: An yon e yo u w ant.
Mr. Mardfin: A lot was made about this being on the shoreline and that this would set a precedent
for having shoreline accomm odations. Can the planner go into the issues surrounding this?
Mr. Fasi: The language in the Paia-H aiku Co mmunity Plan is the strongest languages out of all nine
community plans. The departm ent’s recom mendation is ba sed ve ry stro ngly upon this community
plan policy which states to prohibit hotel resort development within the region. The Planning
Departm ent classifies TVRs, short term rentals as a hotel use. The second quote from the PaiaHaiku Comm unity Plan specifically says limit visitor accommodations to owner-occupied bed and
breakfast establishments tha t are residential in both scale and character which this one is.
However, any proposed bed and breakfast should not be situated near the shoreline. Should not
be situated near the shoreline. That’s a very strong statement. So the department has no other
alternative other than to give the recommendation that we’re recommending.
Mr. Starr: Okay, mem bers do som ething. Anything. Com missioner He dani.
Mr. Hedani: I have a question for staff, the community plan designates the property as public/quasipublic. Is there any history on the designation?
Mr. Fasi: The information that was given to me by the zoning departm ent, the only thing they could
tell me was that it was designated public/quasi-public at that date I had given you earlier. Some

Maui Planning Commission
Minutes - May 27, 2008
Page 73

time in 2000 I believe. And in the public/quasi-public district this type of operation is prohibited.
Mr. Starr: I’m curious. Does anyone know the background of why it was changed to public/quasipublic? That kind of seems like a weird thing.
Mr. F asi: Th e explanation I w as given very briefly was it had to do with the gra veya rd ne xt doo r.
Mr. Starr: Okay. Comm issioner Mardfin.
Mr. Mardfin: I’d like to ask M s. Gallag her, suppose this is turned dow n, yo u w on’t be a ble to operate
as TVR, what would you do with the – would you just revert to a long term rental situation.
Ms. Ga llagh er: I don’t have another choice , yea h. And then if I fee l I can’t keep the payments up
then I don’t know – it’s going to get abandoned like it was when we found it. I don’t know what
wo uld happen to it.
Mr. Mardfin: Thank you.
Mr. Starr: Co mmissioner Pawsat.
Ms. Paw sat: I ma ke a m otion to defer.
Mr. Starr: Is there a second?
Mr. Mardfin: I’ll second.
Mr. Starr: Moved by C om missioner Pawsat, se conded by C om missioner M ardfin to defer. We’re
open for discussion on that and if we do defer it probably will be best to be a little bit specific in what
we would be looking for at the time when it came back to us. Comm issioner Mardfin.
Mr. Mardfin: I would like to address that. Some of the writing in this proposal says Type 3. The
staff recomm end ation talked abo ut Type 2 . You today said that you’re going to do Type 1. I think
pick one. I don’t care which one and settle on it. Show the plan, show the site plan, show what
areas will be proposed for the short term rental.
Mr. F asi: Com missioner –
Mr. Starr: Yeah, wait a second. You got more?
Mr. Mardfin: No. That’s a start.
Mr. Starr: Go ahead Paul.
Mr. Fasi: I could clarify that. It is a T ype 1. They are coming in for a Type 1.
Mr. Mardfin: But then she –
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Mr. Fasi: How eve r, let m e clarify that. This is not about a Type1, 2 or 3. This is about a conditional
permit. What you are making a recom mendation on is a condition al perm it and not necessarily the
bed and breakfast. Are you going to recommend to the C ounty Council approval of a conditional
permit? That’s the issue before us.
Mr. Mardfin: But it would be a conditiona l permit for a one of the three typ es.
Mr. F asi: Th at is --.
Mr. Mardfin: And if she’s going to provide us sufficient information she’s got to se ttle on wh at she’s
going to do. I mean, if she came in with two different plans, one for two bedrooms and one for four
bedrooms we might react very diffe rently to those. I’m recommending a conditional permit. I mean,
it might be that we want zero in which case it doesn’t make a difference but I would at least want
information on what the actual intent was.
Mr. Fasi: Understood. It is for a Type 1, two-bedroom just to clarify that once and for all. It will go
before the County Council as such unless the applicant changes her mind between now and then.
Thank you.
Mr. Starr: Okay, Comm issioner Guard.
Mr. Guard: So that’s the two bedroom in the front house, in the wood house and continuing the long
term in this, the accesso ry dw elling is what we’re talking about?
Mr. Fasi: That is correct.
Mr. Starr: Okay, I know I wish w e didn’t have to do another go around, but who’s n ext?
Co mmissioner Pawsat.
Ms. Pawsat: Yeah, and included also, I mean, you guys need to prove that it’s meeting, you know,
that you fixed all the code violations. I would have the inspector come out and inspect it again and
issue some sort of, you know, giving it the okay so to speak. But in general, yeah, I think th e
presentation of the material was pretty sloppy actually and so you guys just need to clean it up and
make it really clear. And also, I’m giving you guys the benefit of the doubt actually just also
because the laws concerning this, you know, because it does concern me as well that this has the
prohibited use in the Haiku ...(inaudible)... TVRs but considering they’re so influx right now I think
that that’s actually working for you because otherwise I’d p robably vote against it if w e felt like we
had a really solid TVR rules.
Mr. Starr: Okay members are we ready to vote on the motion which is to defer? Commissioner
He dani.
Mr. He dani: This is a question for staff. When the community plan has specific language such as
prohibit hotel-type uses in this particular area the conditional use permit that they’re applying for
supercedes that?

Maui Planning Commission
Minutes - May 27, 2008
Page 75

Mr. Fasi: Yes it does.
Mr. Starr: Okay, Comm issioner Mardfin.
Mr. Mardfin: I’d just like to sa y I’m going to vo te for the motion to defer, but boy if we didn’t do that
I would be a definite take the staff recommendation of denial. This is not looking good, but I think
you ’ve brought up some iss ues that m ayb e, m ayb e yo u can resolve, mayb e not.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: I also think you should try to do a little PR with your neighborhood, you know, and see
if you can get some of these naysayers reduced so to speak.
Ms. Gallag her: ...(inaudible- speaking from the audience)...
Mr. Starr: Okay, please don’t come back. Members ready for the vote? Oh, Paul did you have
something to add?
Mr. Fasi: Yeah, I would just like to add in defense of the applicant that they did have a consultant
when they first came on boa rd to me with this project which – and it had a lot of confusing
information that the applican t subm itted th rough their consultant. So it kind of went through its
winding wa y. Prior to that, the applica tion has gone through several itera tions. It’s gone through
several planners as we ll just because of the length of time it’s been sitting around. I would just like
to point to the commission is you know, again, there is no stronger language anyw here and this is
basing our recom mendation on that lang uage in the general plan, community plan as well as county
zoning. The applicant does have the option of going long term rental. If it were otherwise and if
there weren’t any building code violations in the SM A w hich is what you’re tasked with upholding
and the number of complaints from the neighbors perhaps the P lanning Depa rtment would ha ve
looked at this differently. But the facts being as they may, it was difficult for us to make a
recommendation of denial. Thank you.
Mr. Starr: Dire ctor, you have a comment?
Mr. Hu nt: Ju st a follow up to Mr. Hedani’s comment. We don’t view conditional permit language as
superceding the language in the community plan. W e look at it as a possible ave nue to make an
exception to the community plan. But to us it raises questions, are you implementing your
community plan and if you’re m aking exceptions to it.
Mr. Sta rr: Ok ay, m em bers. O kay, we’re going to take a vo te on the m otion to defer. All those in
favor of deferral please raise yo ur hand. O ne, two. I have tw o in favo r. All those in opposed to
deferral, please raise your hand. We have four opposed, so the motion fails and two recused and
so we ’re back at zero.
It was moved by Ms. Pawsat, seconded by Mr. Mardfin, and
The Motion to Defer the Matter Failed.
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(Assenting - J. Pawsat, W. Mardfin)
(Disse nting - B . U’u, D. D om ingo, W. H edani, J. Starr)
(Recused - K. Hiranaga, J. Guard)
(Ex cused - W . Iaconetti)
Mr. Starr: So we ’re ready – C om missioner Guard do yo u have a com ment?
Mr. Gu ard: This is in response to the Planning Director. Are there other ones on the shoreline that
have gotten approvals, do you know?
Mr. Hu nt: I don’t kno w. I wo uldn’t be surprised if there w ere. We are – the current administration
takes the approach that we’re not committed to or we’re not forced to abide by previous
precedence. I wasn’t part of the previous decisions, but some of the staff plan ners have told me
that they were instructed or directed to make reco mm endations that they felt were against the
community plan language and the department – the current department and the current
administration is very comfortable with the recommendation that Mr. Fasi made based on the
existing community plan language.
Mr. Starr: Okay, Chair is open at this time for a possible additional motion. Comm issioner Mardfin.
Mr. Mardfin: I m ove that we follow the staff recommendation, department recommendation and
deny a pproval.
Mr. Starr: Do I have a second?
Mr. Hedani: Second.
Mr. Starr: Okay, we have a motion by Comm issioner Mardfin, seconded by Comm issioner Hedani
to follow the staff recommendation which is for us to recommend a denial of the conditional use
permit to the Maui Co unty Council with the language in the recommendation. Any discussion,
comments? Commissioner U’u.
Mr. U’u: For discussion. You know there’s a couple reasons that there’s a red flag for me and
voting no on this project. One is following the county’s recommendation and numerous other
reasons where it was an eight-year operation. The owners are living in Thailand. It was built
illegally some structures. There was $20.00 per person for double occupancy. In the Paia and
Haiku Com mun ity Plan they prohibit hotel and resort with that region. That is strong words. So
we’re just following law. It’s been written. It’s situated near the shoreline, another red flag. And
to pass a TVR or B&B it cannot adversely affect the surrounding neighborhood and it has. We have
proof here. Granted you’re saying that’s one neighbor who says that – cause there’s just one
neighbo r, but we got a whole list of them here. They could have opposed what that one neighbor
was saying. And you had various complaints and building code violations. It is hard not to go. It’s
hard not to go against th e county recommen dations. It is very hard. And we’re just upholding the
rules. That’s how I look at it as. It’s nothing personal, it’s just the rules. We comply and we follow
the rules and that’s what I’m d oing. I’m just o ne vote . But I’ll be voting for denial.
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Mr. Starr: Okay, we have a com ment by C orp. Counsel.
Mr. Giroux: This is just from my experience from other conditional permits, I just want to make it
clear on the record that under 19.40.070, there’s Section b which talks about denials of conditional
permits. I haven’t heard anything in the conversation that’s related to this but I want to bring it up
as an issue so it’s addressed. It says, “should the commission determine that the permit requested
is for a use w hich is substantially different from those uses permitted in the use zone, the
commission shall recommen d denial of the request and may instruct the applicant to seek a change
of zoning should the facts warrant such application.” I don’t think there’s been any discussion and
what I don’t want is this applica tion to go up to Council and for them to not have any guidance on
this issue and send it bac k for a redo . So I jus t want to m ake sure that as part of your analysis and
I didn’t see it in the staff recommendation or anything, so I just want that conversation to happen.
Mr. Starr: Co mmissioner He dani.
Mr. Hedani: So Jim, the request for rezoning wo uld be to be to go from public/quasi-public to
resort?
Mr. Giro ux: P robably hotel.
Mr. He dani: Hotel.
Mr. Giro ux: T hat would I believe an outright permitted u se by th at.
Mr. Hunt: An alternative would be to residential and since it’s a B&B then they wouldn’t a conditional
permit.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: So – so rry.
Mr. Hu nt: How eve r again, there’s other issues that we have, p articularly the community plan
language but in terms of the zoning –
Mr. Giro ux: R ight, and that’s w hy th e language says, if applicable. I mean, it doesn’t mean you
have to recommend a zoning, it’s just that I want that conversation to be on the record so they know
that it happened.
Ms. Paw sat: So you’re saying that step 1 should be have been a step, change in zoning before they
applied for this in the first place?
Mr. Giroux: Well, it’s part of your analysis if you come to a place where you think that this u se is so
unusual that it doesn’t comport to the zoning that you find that there’s a better zoning for the
property that you can recommend to the applicant to go get that zoning instead of getting a
conditional permit. That’s th e conversation. I me an, it doe sn’t say that that’s what you have to do,
it’s that if you find th at, it sa ys if the facts w arrant that. So I just wanted a conversation on the
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record about this line of thinking. So looking at the facts, do you see that it would warrant a change
in zoning or are the facts that it’s such an inconvenience and out of harmony with the area that you
wouldn’t even think of doing this type of operation in the area.
Mr. Starr: Commissioner Hedani, have you got any comments in that area?
Mr. He dani: From my pe rspective, based on the number of com plaints that have been filed relative
to this p articular property, the zoning violation , the building code violations that are tied to it I don ’t
know that deferring the application would make an y difference to the neighbors or to the facts of
the case. I take staff recommendations very seriously and when the recommendation is for a denial
or recommendation of denial to the County Council, it takes an extraordinary amount of convincing
from the applicant’s standpoint to convince me to take on personal liability fo r going against the staff
recommendation for the C ounty o f Maui and I’m not prepared to do that in th is ca se and I don’t
know that deferral would make any difference.
Mr. Starr: Commissioner Mardfin.
Mr. Mardfin: The motion to defer died. We’re going to be voting on –
Mr. He dani: I un derstand that.
Mr. Mardfin: But the Corp. Counsel’s comment was on letting the applicant know that there is an
avenue to pursue in terms of getting it rezoned, but it sounds like our discussion even had it been
zoned residential, it sounds like the staff recommendations and our analysis of it being on the
coastline against the plan w ould m ake ve ry little difference. So while they certainly have the
opportunity, the legal opportunity to ask for a rezoning, it m ight well be a wa ste of tim e.
Mr. Starr: I’d like to just make a brief comm ent in that, you know, I like the spirit of the place, I like
of the spirit of the people, it looks like some place I’d love to go and hang out, but it’s, you know,
a difficult situation because yo u know, there’s kind of a perfect lega l storm against it between the
community plan and the zoning and the opposition from the neighbors. And if it dies, then it
probably wo uld be the proper route to go to start with the rezoning along with getting support from
the neighbors and maybe even a community plan amendm ent to make it into a more suitable use
in that particular location on the shoreline in that district. So Paul real quick what’s –
Mr. Fasi: The Planning Department internally had that discussion that Corp. Counsel did bring up.
W e did look at possib le change in zo ning, but you still would not get over the community plan
hurdle. And it’s our responsibility a s planners to respect policies in the com mu nity plan as w e’re
going through com mu nity plan am end me nts righ t now there’s a lot of time a nd e ffort that goes into
these and to just turn around and override this would – I don’t think would be prudent planning.
Mr. Starr: Okay mem bers, Com missioner He dani.
Mr. Hedani: Again, this is a question for staff. If the commission denies or makes a
recommendation of denial to the County Council at this particular point in time, can the applicant
withdraw their appeal or application before it goes to the Co unty Council?
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Mr. Fasi: Yes sir.
Mr. Hedani: They can.
Mr. Fasi: They can withdraw it at any time.
Mr. Hedani: Okay, thank you.
Mr. Starr: Okay, we ready for a vote on the motion to deny p er staff recommendation? O kay, all
those in favor of the motion please raise a hand. Okay, a ll those opposed.
It was moved by Mr. Mardfin, seconded by Mr. Hedani, then
VOTED:

To Accept the Recomm endation to Recommend Denial of the
Co nditional Perm it to th e C ounty Co uncil.
(Assenting - W. M ardfin, W . Hedani, B. U ’u, D. Do mingo, J. Starr)
(Dissen ting - J . Paw sat)
(Recused - K. Hiranaga, J. Guard)
(Ex cused - W . Iaconetti)

Mr. Starr: Okay, the motion carries. I’m sorry to info rm you that our recom mendation to the C ounty
Co uncil is for denial.
Mr. Fasi: Thank you.
Mr. Mardfin: W hat was the vo te count?
Mr. Starr: Five to one w ith two recusals. M em bers, can we go a ny further or do we ne ed a short
break and Akaku, you guys okay? We need a break or good to go? Okay, we’re good to go.
Mr. Hunt: Your next item involves Mr. Troy McCasland requesting a condition al perm it in ord er to
continue a short term rental in the R-2 residential district at 451 Ilikahi Street in Lahaina, TMK 4-6006: lot 3 9. The file nu mber is 20 06/0016 and the planner assign ed to this Paul Fasi.
3.

MR. TROY MCCASLAND requesting a Co nditional Perm it in order to continue
to operate a short term rental in the R-2 Residential District at 451 Ilikahi
Street, TM K: 4 -6-006: 039, Lahaina, Island of Maui. (CP 2006/0016) (P. F asi)

Mr. Paul Fasi presented the M aui Planning De partment’s Report.
Mr. Starr: Okay, be fore we go any furth er is the applica nt or a representative, okay, M ich H irano
here is. Mich yo u w ant to sa y an ything? Identify yourself.
Mr. Mich Hirano: Yes, good afternoon C hair Starr and C om mission M em bers. I’m Mich H irano w ith
Mun ekiyo and Hiranaga and our firm is assisting the applican t Troy an d Susan McCasland w ith
conditiona l permit app lication before yo u today.
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As Paul had mentioned in the staff report, the property has been operating as a transient vacation
rental for four years. The McCaslands property in 2004. They stay on the property up to two
months a year a nd a re on Maui several times over the year. When the McCaslands are not on
Maui they rent the property out on a short term basis. T he inten t of the condition al perm it as noted
in the Maui County Code Chapter 19.40 is to provide the opportunity to consider establishing uses
not specifically permitted within a given zone where the proposed use is similar, related or
compatible to those permitted uses. And I’d just like to point out to the commission that the
permitted uses in the R-2 residential zone includes uses such as schools with d orm itories,
daycares, bed and breakfasts which are subject to restrictions. And so one of the criterias to really
look at this pa rticular application w here it is pro posed use is sim ilar, related or compatible to those
permitted u ses within th e reside ntial zon e.
In add ition, another criteria of course is and it goes on in Chapter 19.40 is which use has some
special impact or uniqueness such that its effect on the surrounding environment cannot be
determined in advance of the use being proposed. And that is that not only you look at the
application and the proposed use of a TVR and a permitted use that’s within the residential district
but also its impact on the surrounding neighborhood.
The applica tion for the condition al use permit for the subject p roperty meets the intent and
requirements of the conditional permit criteria. The McCaslands have been good neighbors. They
have made many friends in the neighborhood and as indicated by the petition that was signed by
the neighbors in support of the conditional permit application which was in your package. There
were 19 n eighbors immediately adjacent and in the surrounding neighborhood who had signed a
petition in su pport of the applica tion. And the reason for this is when the McCaslands are staying
on the property they’ve made m any friends in the neighborhood. They have been good neighbors.
They’ve been very sociable. They’ve invited the neighbors over to their property to enjoy the
amenities that are on the property such as the swimm ing pool. The McCasland’s c hildren play with
the neighborhood children. Their house and the prope rty has bee n op en w hile they we re there to
the neighbors and to the neighbor’s children. And the McCaslands have generally been friendly,
sociab le and responsible ow ners and have b ecom e friends to many of the residents in the
neighborhood.
When the McCaslands rent their home out for the short term use, the property is manag ed by a
local real estate agent and property m anager lice nsed in the State of Hawa ii. In the event that there
is a problem with the property, the neighbors or renters have a contact num ber to call. It’s a 24/7
contact num ber that’s available at all hours, at all times of the day, seven days a week. The
property manager’s telephone answering system has an eme rgency access n um ber line a nd this
line rings the property manager’s cell phone. Then if there is no answer, it rings their home phone
and again, no answer it continues to ring on other personnel in the c om pan y and finally if there is
no answer it rings the McCaslands cell pho ne and their hom e phone so that there w ill be and this
is always a emergency num ber and a person to respond to any com plaints that m ay a rise out of
the use of that property as a short term rental. No complaints have been lodged since the
McCaslands have lived here and have u sed the property as a vacation rental. The neighbo rs are
in support of the application which indicates that the use of the property for the short term vacation
rental do es not adversely impact the neighborhood.
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The Planning Department in their staff report had recommended denial based on the policy of
opposing any vacation rental in the residential district. They also at the sam e time have given some
what of a balanced repo rt talking about some of the pros and cons of how the particular application
meets the intent and its compliance with the General Plan or out of compliance with the General
Plan and the West Maui Comm unity Plan. And as you can see, there are components of the
applica tion that are in su pport of the West Maui Community Pla n.
What the staff report does not do is address the particulars of this particular application in terms of
its conditional permit criteria and that is the compatibility of this use within the neighborhood or its
compatibility with its permitted uses within the residential district. And those are items I think that
must be considered in review ing the conditional perm it app lication.
The commission should recommend conditions that would reasonable insure compatibility rather
than just denial of the permit or recommend denial of the permit. As was mentioned earlier in the
Maui Co unty Code, Chapter 19.40.70(b) w hich is the criteria for denial, the criteria states that the
applica ble use, and that is the use of this residence as a short term rental is substantially different
from the permitted uses and not the surrounding uses, but the permitted uses in the residential
district. And as I mentioned earlier, the permitted u ses with the residential district include schools,
day cares, sch ools with nu rseries or schools with do rmitories or universities. So to see that this is
somewhat different and substantially different from those permitted u ses. It would be ve ry difficult
I wo uld think in terms of the impact that this short term vacation rental will have on the
neighborhood.
In closing, the application was circulated to the agencies. During the review period and it’s worth
noting that there w ere only two com ment letters in th e application. One wa s from the Maui Police
Department wh ich indica ted that they did not see any problem with the application and the other
letter wa s from – was actually a petition that was sig ned in support of the applica tion by th e 19
neighbo rs wh o lived in and around the neighborhood. I think there is no better indication of
compatibility with the neighborhood than that letter of support, than that petition that was submitted
with the applica tion.
The re wa s also n othing in the record indicating in the record that it is not compatible. So in closing
the application meets the intent and requiremen ts of the conditional permit and imp ortantly it is
supported by the neighborhood. Thank you.
Mr. Starr: Thank you M ich. Just out of the interest is the applican t him self –
Mr. Hirano: Yes, Mr. McCasland is here, yes.
Mr. Starr: Okay, looks like John Rapacz ha s something burning to tell us.
Mr. John Ra pacz: T hank you Mr. Ch air, Jo hn Ra pacz o n behalf of the applicant. I’ll be very brief.
Mr. Starr: Ve ry brief.
Mr. Ra pacz: T wo points th at have been brought up throughout the day. One was burning or
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alarming when I heard it and that was Commissioner Hedani’s comment or concern about taking
on personal liability when disagreeing with a staff recommendation and I think your counsel can
probably advise you that that in no way serves as any basis for persona l liability particularly where
you ’re not the final authority o n the m atter. You’re just p assing on you r opinion to the C ounty
Council. So please, don’t have any concerns about personal liability in these cases.
Second thing is something that’s be en coming up again throughout all three applica tions, it refle cts
the Planning Department’s policy, okay, their policy is there shouldn’t be any TVRs outside the hotel
district. They’ve proposed a law that would stop people from eve n being able to app ly for a
conditional permit any more. Okay, that came through you folks. You folks didn’t agree with that
part of the proposal and passe d it on up to the C ouncil and that’s in their hands now. A nd wh at’s
happening as far as I can see is that the department as it sho ws in the report is taking that policy
and saying that’s a re ason to deny this one, that’s a reason to deny one and it’s going right down
the line an d trying to accom plish the same thing a s chang ing the law. B ut they’re doing it one by
one and that’s no t the wa y to d o it.
The way to do it as Mich said is you look at the criteria for the permit and the permit criteria say it’s
got to be compatible with the permitted uses and that should not be confused as the only criteria
being you have to be comp atible with the surrounding us es, what’s already there. Okay, the theory
there and the reason for it is that the – anyone living on these residential properties can build or do
anything that’s listed as a permitted u se in the residential zone. Now of course the first thing listed
is the sing le fam ily homes and that’s w hat most people do. Second thing listed is schools,
elemen tary, high school, colleges with do rmitories can exist in the single family, in a residential
zone right next to a single fam ily hou se. So the que stion then is doe s allow ing peop le to stay short
term which means less than a 180 days, allowing them to com e and stay for less than a 180 days
does that create more impact than having a college with a dormitory? Okay, that’s how it reads.

Now so far you haven’t been instructed to examine it that way, but pages two and three of your
repo rt set out the criteria very clearly and in order to recommend denial you have to find that having
these peo ple stay on this property for short term is sub stantially different from the uses that are
allowed. Okay, bed and breakfasts are allowed. Is having somebody stay short term in a TVR
substantially different from a bed and breakfast? Is it substantially different in terms of impact from
having a school next door? Those are the tests you should be applying. It’s not a question of
whether how is it a good policy? Do we like TVRs? Yeah, we like TVRs or we like B&Bs but not
TVRs. Is it a good thing? Is it a good project? The criteria are clearly laid out for you. So far
today, I haven’t heard anyone discuss any of them. None of them are even mentioned in terms of
how they apply to this application in the staff report. There’s nothing there except one thing about
harmony with the neighborhood, 19 letters of support from surrounding neighbors. That’s the one
item that goes to this pa rticular application. Everything else is a general policy statement.
Last item and I’ll be done Mr. Ch air. The question about the General Plan and community plan,
okay. Now we’ve heard in the first two applications community plans contains all kind of modifiers.
We ’ve got restrict, we’ve got limit, but all of them also say prohibit. Okay. So it’s not as if the
drafters of the community plan didn’t know about the word “prohibit.” The use it in other parts of
the plan. They do n’t use it when they’re talking about TVR s. They talk about restricting , they talk
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about limiting but they don’t talk about prohibiting. Okay. Thank you.
Mr. Starr: Thank you. Okay members, any questions for staff, the applicant, representative or
attorney? C om missioner He dani.
Mr. Hedani: I just wanted to comment that I would ask Mr. Rapacz to represent me pro bono
wh eneve r we have litigation com menced against us ind ividuals.
Mr. Starr: P ro bono. We’ll take you up on that. Okay, members. Okay, Commissioner Hiranaga.
Mr. Hiranaga: I have this handout that was given to me that has I guess copies of a website called
“Rental Avenue.” Guess maybe the commissioners might have the same thing and it lists the
subject property as a – on this w ebsite. I’m just – and I guess it lists five other properties that you
can also rent via this website, “Vacations FRBO .com.” Anyone wish to co mment on this e xhibit?
I’m n ot sure wh ere this cam e from. It was on m y de sk.
Mr. Starr: It looks like it’s testim ony ag ainst, as part of supporting documentation .
Mr. Fasi: The Planning Department has not seen that documentation. I’d ju st like to point out in
response to Mr. Ra pacz’s comments regarding the differences betwe en a TVR and B&B . There’s
a huge difference. There is one big difference. A B&B has an onsite manager whereas a TVR is
uncontrolled.
Mr. Starr: Co mmissioner He dani first.
Mr. Hedani: I was going to suggest maybe a five-minute recess since the applicant hasn’t had an
opportunity to review the information.
Mr. Starr: I think that’s a brilliant idea. The Chair is un dergoing brain fad e hims elf. Ten-minute
recess. We’ll be back at two, three minutes after 3:00 p.m.
A recess was called at 2:51 p.m., and the meeting was reconvened at 3:01 p.m.
Mr. Starr: The commission is back in session. Paul where were we?
Mr. F as i: W e we re talking about the differences betw een a B& B and a TVR and the fact tha t a B&B
has an onsite m anager and TV Rs do not. During the break I was handed this letter of support from
Douglas Shu in support of the application. And at this time, I would also like to bring up zoning
inspector, Sonny Hu h w as the zoning inspector responsible for this particular application and he
will m ake som e com ments to th e 19 petition ers.
Mr. Starr: Okay, yeah, Chair would like to recognize Sonny Huh. I think he’s sitting outside though.
Oh there he is. Come. Identify yourself and give us some – share some of you r exp erience w ith
the subject property.
Mr. Sonny Huh: My na me is Sonny Huh. I’m a zoning inspector for the County of Maui. In contrast
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to those statement that there had been no complaint against the property my research reveal that
there had been four complaints. Two complaints in 2006 and each complaint a Notice of Warning
was issued. In 2007, there had been two complaints and one complaint was followed by Notice of
Warnings and Notice of Violations. And M r. McCasland had file an appeal which is to b e heard in
July 10 th of 2008.
Mr. Starr: Okay, members any questions? Commissioner Hiranaga.
Mr. Hiranaga: Can you be more specific as to what these complaints pertained to?
Mr. Hu h: The complaints a re basically based on the fact tha t TVR is being operated out of a
property without an approval.
Mr. Hiranaga: All of them?
Mr. Hu h: All of the m.
Mr. Starr: Commissioner U’u.
Mr. U’u: Was it coming from the neighbors?
Mr. Huh: You know sir, I cannot tell you. That is pa rt of m y job. I can not tell the requestor. Am I
allowed to tell the requestor at this point?
Mr. Hunt: You s hould stick with your policy.
Mr. Huh: Thank you very much.
Mr. Hedani: He can tell you but he’d have to kill you.
Mr. Starr: I have a question for yo u w hich is, I’ve heard that this is a neighborhood wh ere there is
quite a few unlicensed TVR s operating. That it’s in fact one of the spots where most of the houses
have been taken aw ay fro m the residential pool for this purpose and possibly that some of the
people that commented are also operators of other TV Rs. Do you have a ny e xpe rience in this
regard?
Mr. Huh: Well, I took over the area in May of 2007, and I have not had any TVR complaints on that
street. Perhaps the prior inspector who was assigned to the area may know about the TVR
complaint on the street or the neighborhood.
Mr. Starr: Okay, mem bers any q uestion s? Okay, C om missioner He dani.
Mr. He dani: W hat’s the name of this subdivision, do you know ?
Subdivision?
Mr. Hu h: You know , I can not tell you that sir.

Is it the W ainee Ka`ula
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Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: You said on the street and the neighborhood you haven’t had any TVR?
Mr. Hu h: Yeah, not on that Ilikahi Street.
Ms. Pawsat: But what about the neighborhood?
Mr. Hu h: W ithin th e vicinity of about five block s, no I have not.
Ms. Pawsat: Okay.
Mr. Starr: Okay, thank you very much for coming up. If you could wait just a couple minutes just
in case anything else comes up.
Mr. Hu h: Yes sir I will.
Mr. S tarr: Mem bers, questions for staff, for the ap plicant. Directo r.
Mr. Hunt: I just wanted to respond to Mr. Rapacz’s comments the allegation that the Planning
De partment’s trying to one by one deny these applications. I’ll remind you that this morning we
recommended approval of the first on e so that flies in the fact of his allegation right there. What
we’re trying to do is find a policy that the county has established and find similar uses to those. The
county has a specific prohibition against TVRs and that goes back several years, actually decades
with several iterations. Then subsequent to that the County approve d B&B s. So we b elieve
through the conditional permit process you can approve a B&B or something similar to a B&B such
as you did this morning. When it comes to a pure TVR where there’s no onsite manager at all that
seems to be a fairly large gap in the direction that the county ha s been going dow n at this p oint.
So that’s why w e’re recom mending denial on this case.
The second application that you heard today, if that had been in a different location given the fact
that it was a B&B, we would have been recommending approval. So again, lets not listen to the
rhetoric out there, lets listen to the facts and the laws that we have before us.
Mr. Starr: Okay, Comm issioner Guard.
Mr. Guard: Did the applicant look into trying to convert at least one of the units into a manager type
situation? Because I believe it has a house and a cottage on site.
Mr. Fasi: I’ll let the applica nt address that.
Mr. Hirano: Yes, Comm issioner Guard the applicant did look at that. It was a option that he felt that
he wo uld not like to pursue at this tim e. He w ould go forward with the application that was
presented for a TVR. There is a manager, property manager that does look after the property but
does not live on site.
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Mr. Guard: Thank you . Yeah, mayb e in different areas, I’ll adm it and hopefully I don’t go to jail, I’ve
stayed in bed and breakfasts before. But m ost of the ones that we have stayed on seem ed to have
someone like within earshot so that the phone is not the only source of who to complain to or the
Police Department. So I think the applicant has an uphill battle when he has an available unit to
provide some typ e of affordable housing, part-time w ork for an on site manager especially when
it’s a grow ing problem definitely in Lahaina especially. And I think these are the type of situations
where someone’s willing to outbid a potential owner-occupant to take over a house to turn it into
a TVR and I don’t know if that’s the direction I’d like to see my friends getting stuck in competing
with someone trying to buy a vacation rental.
Mr. Starr: Okay, Com missioner He dani.
Mr. Hedani: The reason I asked the question about the name of the subdivision was back in the
1970's as part of the app roval proce ss for Kaana pali, some of the hotels in Ka ana pali there were
several subdivisions that were built specifically for employee housing. Kilauea Mauka, Kilauea
Mauka 1, 2 and 3, Paunau Terrace, Aholo Subdivision, Kapunakea, Wainee and Wainee Kaula.
I believe that this is one of those subdivisions that was intended to provide for employee housing
by requ irement of the SMA perm its tha t were issued for those projects. A nd I think wh at’s
happening is that areas that w ere traditiona lly intended for employee housing are essentially being
converted. If you look at that exhibit that was supplied by Robin Ritchie that was distributed to the
comm issioners, in this particular map on this o ne block e sse ntially she’s identified up to nine homes
within that block that may have bee n converted in one form or another or the density’s been
increased. So it’s a significant impact from my perspective.
Mr. Starr: I’d like to ask M itch, a nd you know , I don’t want a full explanation but what’s the name
of the subdivision that we’re talking about. I’m not sure of the subdivision Chair Starr but it was
Ilikahi Street that’s the area. It’s just south of Shaw Street and mauka of Front Street but I looked
at the building permit application for this particular property. I think it was built sometime around
‘73. There was an application for a single family residential property and then I think a few years
later or a year after there was the building permit application for the ohana and it was by a
individual, the prope rty owner. S o I’m n ot sure that that would be the affordable part of the
subdivision that Commissioner Hedani had been referring to because this was a individual property.
Mr. Starr: Okay, I see som eone back there, it’s not a time for testimon y but if you have just have
an answer give your name and just answer the question.
Ms. Lena Kanemitsu: My name is Lena Kanemitsu and I live in the same subdivision and it is the
Kaula Su bdivision and single family homes o riginally.
Mr. Starr: Okay, tha nk you very much. Is it time for public tesitmony, members? Is that a good time
to hear from the public on this?
a.

Public Hearing

Mr. Starr: Okay, the Chair will open the floor for members of the public who m ay wish to give
testimony. Please come forward and give us your name again for the record and thank you for
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coming.
Ms. Lena Kanemitsu: A gain, m y na me is L ena Kanem itsu. I’ve lived in the subdivision since its
opening in 19 72. I reside right across the street from the applica nt, Troy McCasland. I’m here to
say that I really have no objections to his property being used as a TV R. The tenants so far have
been very respectful. They are not – we ha d no problem s with noise and they kn ow that they have
rules because our neighborhood is an old neighborhood with – basically quiet. The tenants park
the cars in the driveway which is a whole lot better than I can say about residential homes that rent
out room by room on W ainee Street which is two streets mauka of myself. When we go walking
in the m orning there’s ca rs on both sides of the street parked and I really think that’s an eyesore.
But anyway, Troy has been a very considerate and good neighbor when he first bought the place,
he came across and introduced himself and whenever he’s home we get to talk. I, like I said, I have
no objection to it being vacation rental because we ha ve had no problem s. I live there. We don’t
go out that much. We have our own friends coming over and I have not had any complaints from
anybody in that area. Thank you.
Mr. Starr: Thank you. Hold on a second. I think we have a couple of questions for you.
Comm issioner Pawsat first followed by Commissioner Mardfin.
Ms. Pawsat: Have you noticed the other TVRs in the neighborhood?
Ms. Kanem itsu: We have bed an d breakfast, but I don’t know them as being TVRs. But I know
individual hom es have a lot of rentals, you know , rooms for rent.
Ms. Pawsat: And do you feel like it’s been a nuisance in the neighborhood?
Ms. Kanemitsu: W ell, when they d on’t provide parking it is. You know, because you know, around
the curbs sometim es you find th e cars just p arked any old wa y an d yo u really got to be careful.
Mr. Starr: Okay, Comm issioner Mardfin.
Mr. Mardfin: I forget what I was going to ask, fo rget it.
Mr. Starr: Members? Okay, tha nk you very much for you r testimo ny. P lease come forwa rd and tell
us wh o yo u are and try to k eep it fairly short.
Mr. Mack Suzuki: Thank you. My name is Mack Suzuki. I’m an owner and resident of the
neighborhood and actually I live right next door to Troy and from my four years of knowing Troy he ’s
always been a good neighbor and an asset to the neighborhood and I feel that he should be
granted his ...(inaudible)... of operating his property and I approve him doing so.
Mr. Starr: Okay, thank you. Commissioner Mardfin.
Mr. MardfIn: If it were a long term rental instead of a temporary vacation rental would you be happy
with that also?
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Mr. Suzuki: I think it would be more an impact on me than him operating the way it is because of
the me ntioning ab out the ad dition of cars and parking which seems to be something that goes along
with some of the lifestyle in the neighborhood where people who ha ve long term rentals.
Mr. Mardfin: Why would a long term rental be worse than having McCaslands living there?
Mr. Suzuki: Because they usually bring several cars not just one or two, but several cars. Park on
the street, have guests, ha ve d ogs that som etim e are m anageable and som etim e they’re not.
Mr. Mardfin: Thank you.
Mr. Starr: Okay, Vice C hair Gu ard.
Mr. Guard: Just as a neighbo r in the subd ivision w ould there be concern if m ore a nd m ore of these
properties were being converted to TVRs from ow ner occupant or long term rentals?
Mr. Suzuki: Not if they manage their property as Troy does.
Mr. Guard: Okay.
Mr. Starr: Okay, members. Please come forward and tell us who you are and give us your
testimony.
Mr. Paul Lau: Aloha ka ko I’m Paul Lau, and I know everyone’s concerned about nice, quiet
accommodations and I think w e’re loo king at two different things and it’s a sub stantive thing where
if you’re young and you’re wild and you only can pay $15, $20 bucks that’s on e kind of a place to
stay. If you’re a family and you’re in a million-dollar home, you’re different. It may be the same guy
but it’s maybe 30 years later. So, with that, when you say a place is not controlled, in this case
there’s a 24/7 operator available by phone. You ha ve the police by phon e. Yo u ha ve the Fire
Department available by phone. You have the neighbors w ho all know him obviously. You can run
next door and say, hey this is the problem whatever it happens to be because that’s a
neighborhood. That’s what we do in neighborhoods. You know your neighbo rs. Your ne ighbors
are your friends. They’re part of your ohana. And clearly in this case, he has a big ohana. He has
a lot of friends. And so to put everyone in the same box, okay th is is a wild establishm ent and this
is a multi-million dollar home it doesn’t fit. So I just you to think in those terms. Thank you very
much.
Mr. Starr: Wait a second there Paul. Commissioner Mardfin.
Mr. Mardfin: Do you live in the neighborhood?
Mr. Lau: I live on Front Street. I live about, oh, eight or nine blocks .
Mr. MardfIn: O kay, tha nk you .
Mr. Starr: Okay, thank you very much. Next testifier please come.
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Ms. Sherry Boonstra-Barbier: Good afternoon, my name is Sherry Boonstra-Barbier and I live
several doors south of Troy and I actually knew the original owner of the home as well and it was
a pleasure to have – a lot of times you hate to see really great people leave the neighborhood but
it was welcoming to have someone like Tro y wh o was very sim ilar to the p reviou s ow ner. And I will
tell you that in the neighborhood, we do have a lot of homes that are dissected probably illegally
into a lot of different bedrooms and those are the ones that have all the loud music going from
afternoon until someone calls the police on them. It may seem hard to imagine when you’re sitting
here that a vacation rental could be so much better but it really is. It’s so much better because
those peo ple are here to go out and enjoy the island. They’re not here to party and get rowdy and
have bands and I’ve had that experience where we’ve had a neighbor that left and when she was
leaving I knew she couldn’t afford the rent and what happens eve n in Troy’s situation it’s going to
bring in other people that have to separate the house out into so many bedrooms then that’s when
you get all the rowdiness because you can’t afford a long term rental on such a property. But
anyway, I support Troy. He’s been an asset to our neighborhood.
Mr. Starr: Okay, thank you. Commissioner Mardfin.
Mr. Mardfin: You live in the neighborhood.
Ms. Boonstra-Barbier: Yes, I do. I live about five doors south.
Mr. MardfIn: Do you have a bed and breakfast operation going?
Ms. Boonstra-B arbier: Yes I do.
Mr. Mardfin: Thank you.
Mr. Boonstra-Ba rbier: If I could make one more comment. The bed and breakfast that did shut
down because she couldn’t afford it because the rent up so much that’s w here the long term people
cam e in and it was night an d da y difference betw een her and m y new tenan ts next doo r.
Mr. Starr: Okay, an yon e else in the public w ishin g to testify, now is the time. Seeing none, the
public testimony on this item will be closed. Let me put it back to the members for questions, then
when we get a break I’m going to ask Paul to explain the recommendation. Members anything now
or you want the recommendation?
Mr. Mardfin: I’d like to ask a question.
Mr. Starr: Yeah, Paul, if these people were asking for a bed and breakfast would the
recom mendation of the staff be different?
Mr. Fasi: Most likely. We could support a bed and breakfast operation. It would be allowed by code
to have a B&B in the residential zoned area.
Mr. Mardfin: And it would also be supported because there would be an on site manager – the
distinction wo uld be an onsite m anager is that correct?
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Mr. Fasi: That is correct.
Mr. Mardfin: Thank you.
b.

Action

Mr. Starr: Okay, Paul, why do n’t you – we don’t ne ed to have the wh ole thing read but w hy d on’t
you give us the gist o f it and the logic be hind it?
Mr. Fasi: Let me get the recommendation. Excuse me.
Mr. Starr: And I forget exactly what we’re doing here. I think it’s just a CUP is that right?
Mr. Fasi: The planning commission is just m aking a recommendation on the condition p erm it.
Mr. Starr: That’s a ll that’s before us right?
Mr. Fasi: That is correct.
Mr. Fasi then presented the Recommendation.
Mr. Starr: Okay, members we’re ready for a motion or additional discussion or questions. Someone
do something please. O kay, Com missioner Pawsat.
Ms. Pawsat: Is it possible to m ake an amendm ent to require an onsite person living there like a
B&B or can this be converted to a B&B right now or is that not possible?
Mr. Starr: W ell, if that were the case the C hair would recommend that that be made as a condition
after a m otion of approval, how eve r, that would really change the face of it and I don’t know if the
– we should probably hear from the applicant whether they would be willing to accept and an
acceptance with that type of condition. Mr. Rapacz, do you have – really brief John.
Mr. Rapacz: Yes, very briefly. The applica nt is willing to offer as a condition that there would be a
full-time onsite m anager in the ohana unit.
Mr. Starr: Okay, then that could be an amendment if there were a motion to approve.
Co mmissioner Pawsat.
Ms. Pawsat: I make a motion to approve w ith the condition, a mended condition that there be a fulltime onsite p erson in the ohana unit.
Mr. Starr: And do we have a second for that?
Mr. Gu ard: Second that.
Mr. Starr: Okay, so we ha ve a m otion b y Co mm issioner Pawsat, a s econd b y Co mm issioner Guard
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that we recommend approval with the condition that an onsite manager be living full time on the
TM K, the sam e TMK. H ave you got that Jeff.
Mr. Hunt: Could you repeat it please?
Mr. Starr: W ith the condition th at an onsite manager be living on the TMK in question. Now I know
to the Chair that brings up questions of wh at other conditions wo uld be suitable and perhaps that’s
something that Paul will be re ady to h elp us with in the few minutes that if this were to pass that we
would be sure that our bases are covered. Commissioner Mardfin.
Mr. Mardfin: I’d like to ask the staff, what’s the distinction between a TVR with an onsite manager
required and a B&B? And if there’s no distinction why doesn’t this just turn into a B&B application?
Mr. Fasi: TVR with an onsite manager is a hybrid. There’s nothing in the code that addresse s that.
A B& B has an onsite manager. The other difference that I can think of right now is that in a B&B,
you don’t ha ve th e – a food establishm ent type operation. Whereas I gu ess in a TVR you can
operate as a fully function single family residential house. In a B&B, they would provide just kind
of a continental breakfast type of environ ment.
Mr. Mardfin: The fact that, it’s a hybrid, would make it more or less enforceable that they have that
onsite manager?
Mr. Fasi: It would be a huge grey area as far as enforcement because the code does not address
a TVR with an onsite m anager. There’s no such anima l.
Ms. Colleen Suyama: Maybe I can clarify some things for the commission?
Mr. Starr: Please identify yourself Colleen.
Ms. Suyama: Colleen Suyama, Depu ty Planning Director. The only legal vacation rental that’s
permitted right now through a permit is a bed and breakfast. That’s why we have the Type 1, Type
2, Type 3. The difference between the bed and breakfast and the transient vacation rental is, you
can have only one unit which is the main dwelling in which the person, you know, the
owner/operator resides in and rents out part of their house or their rooms for vacation rentals. That
is wh at is a bed and breakfast. Once you’re away from that, you’re basically classified as a
transient vacation rental. Whether you have a n onsite m anager in another dwelling or you have I
guess a real estate agent that does the property management for you or you’re just renting it out
you rself, as long as you are not the owner/operator within that one single family dwelling, you are
a transient vacation rental. That is how you are classified. So it makes no difference whether you
have an onsite manager or an offsite manager, you are still, as long as you’re not operating a bed
and breakfast hom e, yo u are a transien t vacation rental.
Mr. S tarr: Director.
Mr. Hunt: Just to follow up on your question. We believe that through the conditiona l permit
process you could recom mend approval of an application such as this with an onsite manager
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similar to the situation you did this mo rning. I understand som e of the concerns that were
exp ressed this m orning. That’s som ething that you folks need to work out.
In terms of the enforcement, we believe that through the conditions of approval if you require an
onsite m anager, w e can enforce that.
Mr. Mardfin: Even after the conditiona l permit has been approved . If they wind up later in violation
of that yo u could jerk the permit? Is th at sort of?
Mr. Hu nt: W e w ould have methods to enforce that.
Mr. Mardfin: Okay.
Mr. Starr: Commissioner Hiranaga.
Mr. Hiranaga: I’m opposed to amending the recommendation with this so-called onsite manager
because I believe the application was for a TVR and the staff report was focused on the issues of
a TVR application. If the applicant now wishes to apply for a B&B permit he should go through the
process so that the staff will have the opportunity to review whatever conditions that may arise. For
instance, there’s onsite parking requirem ents. M ention of five-year lease typ ically is required. So
you know , the staff has been focused on a TV R a pplication. Now to piggy ba ck th is ch ange on it,
I wo uld prefer because I’m sure he has ample legal counsel that if he wants to operate a B&B and
obtain a B&B permit he s hould resubmit his application under that request.
Mr. Starr: Just for a quick comment from the Chair. I do believe it would still technically remain a
TVR because currently the definition of a B&B does not allow for a manager and a s epa rate
dwelling unit. However, I understand that the spirit of a B– it would be clos er to the spirit of a B&B,
but if we were to go that w ay, th e conditions that we usually put on that such similar to the
conditions that the first application we went through today would have to be created which the
director tells m e that, yo u know, could be done by him self and Paul and Colleen probably in the few
minutes while we dealt with another item. But anyway to continue, Comm issioner Pawsat, you ’re
next.
Ms. Pawsat: Yeah, that’s just what I was going to say too, that tech nica lly it’s still a TV R. It’s not
a B&B .
Mr. Starr: Co mmissioner U’u.
Mr. U’u: Just a question. Prior to the applicant purchasing the house, was the house operated as
a TVR?
Mr. Fasi: I’m going to let the applicant address that question.
Mr. Starr: Okay, the short answer guys.
Mr. Hira no: No, it wasn’t.
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Mr. U’u: It was a long term?
Mr. Hirano: It was a ow ner/occupant reside nce.
personally.

That was from the neighbor. I don’t know

Mr. U’u: So the letter we received from Ro bin Ritchie is inaccu rate.
Mr. Hirano: Well, the letter that was received I do want to comment because Comm issioner
Hiranaga had brought this u p, the R ental Aven ue is ba sica lly a company that Mr. McCasland had
created and it is a marketing for a software, com puter software o n tracking vacation rentals and
bookings. That’s what this Rental Avenue – it doesn’t have anything to do with TVRs. It’s a
business for marketing the bookkeeping and reservation system. And I think when I look through
this letter I see eve rythin g that doesn’t pertain to 451 Ilikahi Street. Those other things are maybe
surrounding properties. I’m not aware of them, but it doesn’t pertain to the applicant address or the
subject property.
Mr. Starr: Okay, tha nk you . Commissioner He dani.
Mr. Hedani: Can I get a clarification on that Mich? Does the applicant own only one home?
Mr. Hirano: The applican t owns three hom es on Maui, but th is is the one that’s for the conditional
permit toda y.
Mr. Hedani: I see. Are all three homes operated as TVRs?
Mr. Hira no: They w ere, but since the legisla tion, I believe they stopped.
Mr. He dani: Thank you .
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: I just wanted to make the comment that had the applicant not had the testimony of his
neighbors, a friendly, very creditable neighbors I would not recommend approval.
Mr. Starr: Okay, members just to keep in mind that we do have a motion on the floor with a second
that is to recommend approval with the one condition that a resident manager be living on the TMK.
I’d like to hear what you have to say and if it does look like there’s su ppo rt for this then we’re going
to need to craft other conditions. And if there’s not, we can move on some other method. So,
please – go a hea d director.
Mr. Hu nt: If the com mission w ishe s to go down that road, I think a more prudent approach wo uld
be to defer it and ask s taff to come back with so me draft condition s. That would give us time to
analyze it tho roughly rath er than shooting from the hip right now.
Mr. Starr: Okay, in w hich case we wo uld have to eithe r withdraw o r defeat the motion.
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Ms. Pawsat: I withdraw my motion.
Mr. Starr: The second.
Mr. Mardfin: The second.
Mr. Starr: Okay, the motion is withdrawn. We have no motion on the floor. And now we’re open
to other motions and if we do defer we should perhaps be ready to give some guidance as to –
under wh at condition this com es back to us. Commissioner Pawsat.
Ms. Pawsat: I make a motion to defer based on that application be revised to reflect a TVR with an
onsite m anager in the ohana unit an d all the n ecessary co nditions per the Planning De partment.
Mr. Starr: Do we have a second for this motion?
Mr. He dani: Second.
Mr. Starr: Okay, we have a motion by Comm issioner Pawsat, a second by Commissioner Hedani
that –
Mr. Hunt: The motion is to defer the application so it can be revised with an onsite manager and
necessa ry co nditions of approval.
Mr. Starr: Okay, Paul com ment.
Mr. Fasi: Just briefly, if you go down that road, you know, the Planning Department looked at these
various alterna tives tha t you’re discu ssing right no w and the roa d you’re going down is you’re going
specifically against a policy of the general plan which states, “restrict a transient rental us e of sing le
fam ily housing in the residential zones.” That’s very clearly stated in the General Plan.
Furthermore, in the West Maui Comm unity Plan, if you go down this road, you’re going to be
inconsistent with the land use standards A and B in my report which says, “all zoning and land use
approvals shall be consistent with the W est Maui Community Plan and its land use policies.” And
which does not allow for transient vacation rentals in the residential zoned areas.
Mr. Starr: Okay, so basically commissioners if you agree with what Paul just said, then the action
will probably be to deny this motion. Commissioner Mardfin.
Mr. Mardfin: I’m just g oing to make a comment and m ayb e som ebody wants to respond to it. I’m
trying to think of what all the possibilities are. One is, he’s presumably stopped doing it as a TVR
now and it would be a long term rental or left vacant. He could apply for a B&B but then he’d have
to live there which sounds like they have business interests that would keep them from doing that.
They could if they got lucky and this commission went for it they could operate as a TVR with an
onsite manager. Have I missed anything?
Mr. Starr: Yes, they could return the house to the residential house to the residential pool of
housing.
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Mr. Mardfin: And use it for long term rental.
Mr. Starr: No, I mean, someone could buy it who needs to –
Mr. Mardfin: Oh, they could buy it. Yeah.
Mr. Starr: We are short of housing.
Mr. Fasi: And if I may clarify, the owner does not have to live in the B&B, they can have a lessee
operate it with a five-year lease.
Mr. Starr: Okay, Comm issioner Hiranaga.
Mr. Hira naga: Actually, the motion is to defer right?
Mr. Starr: Yes.
Mr. Hiranaga: Okay, then what I have to say to moot, because I would just have to wait to see if the
department changes their recommendation based upon the change in proposed use.
Mr. Starr: Okay, Com missioner He dani.
Mr. He dani: I thought my concern is that we’ve gone through a very difficult and brutal discussion
on TVRs that have affected a thousand maybe two thousand, maybe three thousand units on the
island and the question really that this p articular case brings up is whether or not it creates a
slipp ery slop e for us for an additiona l four thousand applications at so me point.
Mr. Starr: Ok ay, w ell mem bers we have a mo tion before us to defer, but the motion to defer also
has the wording that it come back before us with the conditions necessary to approve it as a TVR
with a reside nt m anager in the ohana. So if you favor that eventuality, then the motion to defer
wo uld be a good choice. If you don’t favor that then probably a better choice wo uld be to vo te
against the deferral. But I believe Akaku is signaling we need a quick break. So lets take just a
very short tw o-m inute or so recess for technical purposes.
A recess was called at 3:39 p.m., and the meeting was reconvened at 3:40 p.m.
Mr. Starr: – Maui Planning Commission. We have a motion on the floor to defer and when it comes
back before us if that motion is accepted it will come back with the conditions necessary to allow
a recommendation of approval with a manager on the property. If tha t’s the outcome yo u should
vote to defer. If it’s not the outcome you want, probably another alternative – Comm issioner
Hiranaga.
Mr. Hiranaga: I’m n ot in favor of the motion as proposed because I don’t want to influence how the
department determines what their recommendation should be. So if the motion was to defer period
and allow the applicant to work with the department to co me up w ith a s olution that’s acceptable
to both, I would be voting for the motion. But for the motion as proposed, I will be voting against
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it.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: Okay, now I agree. I me an, after hearing Paul explain a bout, yo u know, I don’t want
to get into a slippe ry slope of yo u know, just overriding everything.
Mr. Starr: If that’s the case, then probably you should vote to defeat the motion then. Are we ready
to call the question? All those in favor of the motion please raise your hand. All those opposed,
please raise you hand. Keep our hands up.
It was moved by Ms. Pawsat, seconded by Mr. Hedani, and
The Motion to Defer the Matter and the Application be Revised as a TV R w ith
an On site M ana ger and the Necessary Conditions of Approval be Prepared,
Failed.
(Assenting - None)
(Dissenting - B. U’u, W. Mardfin, K. Hiranaga, J. Guard, D. Domingo, J. Pawsat,
W. Hedani, J. Starr)
(Ex cused - W . Iaconetti)
Mr. Starr: Let it be s hown that we have e ight opposed, none for the motion. Dies. Now, w e’re open
for a possible other motion to approve – to recommend approval, to recommend denial and
acceptance of the staff report or anything else your heart should wish. Comm issioner U’u.
Mr. U’u: I recom mend denial.
Mr. Starr: That’s per the recommendation.
Mr. U’u: Per the recommendation and the reason is, I understand that they have been good
neighbors, but at one point in time do you say it’s enough when you own three homes and you
having – part of that three homes has TVRs. When they know there’s a housing shortage here on
the island. W e have the highest rent in th e nation like I said before, so wh at point do you say, it’s
a good thing? W hen do w e say it’s all righ t?
Mr. Starr: Hold on a second. Do we have a second?
Mr. Mardfin: Second.
Mr. Starr: Okay, we have a motion by Commissioner U’u, seconded by Co mmissioner Mardfin to
deny per the recommendation by staff. Please continue Commissioner U’u.
Mr. U’u: Last year w e ha d 10 ,000 reside nts lea ve the state w hen it was in good tim es. W e’re
foreseeing bad times in the future. How m uch m ore we going leave before we wa ke up. There’s
zoned hotel, there’s places that are zoned hotel that we can accommodate the visitors there. But
now infiltrating the residential areas and I cannot live with that because I’m here not for them, I’m
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here for the residents. I agree with Mr. Fasi. It’s nothing personal, but I want a long term person
there so we ...(inaudible)... falling into that category as highest rent in the nation and I don’t want
to be responsible for having or being involved with the highest rent in th e nation.
My kids looking at it right now. I ask my daughter what do you want to do? She tells me she can’t
live here. She’s go ing to have to move. I cannot live with that. So that’s my basis for denying and
going with the county recommendation.
Mr. Starr: I know for the Chair something Commissioner Hedani said earlier really struck home
because now I’m remembering back and you know, a lot of the subdivisions in Lahaina were at one
time the attempt at creating affordable housing , you know , workforce housing for the people
working in the resort areas and working throughout to balance the resort deve lopment of the hotels
and you know , we do need – we do certainly need housing . Anyway m em bers, if we’re ready to
call the question on Commissioner U’u’s motion. Looks Like we are. All those in favor of the
motion, please sign ify by raising you r hand. Okay, a ll those opposed, plea se raise yo ur hand.
It was moved by Mr. U’u, seconded by Mr. Mardfin, then
VOTED:

To Accept the Recomm endation to Recommend Denial of the
Co nditional Perm it to th e C ounty Co uncil.
(Assen ting - B . U’u, W . Mardfin, K . Hiran aga , D. Dom ingo , J. Pawsat,
W. Hedani, J. Starr)
(Dissenting - J. Guard)
(Ex cused - W . Iaconetti)

Mr. Starr: Okay, let the record show that it’s seve n for the motion, one against. I apologize to the
applicant, but your recommendation to the Council is denial. I just want to be sure that when we
take these votes that staff is recording which m emb ers are voting because that’s something we
need to have in ou r minutes. Okay, g ood. Thank you . Thank you Paul.
Mr. Fasi: Thank you.
Mr. Starr: Mich, you got something.
Mr. Hirano: No, just th ank you for you r consideration com missioners. It was a very difficult decision.
We understand.
Mr. Starr: It was. ...(inaudible)... Okay, moving right along.
Mr. Hu nt: The commission’s n ext item involves Pacific R im Land Incorporated requesting a special
management area use permit for the proposed four unit single-family condominium and related
imp rovem ents at 201 Makena Road, TMK: 2-1-007: 066, Kaeo, M akena, Isla nd of M aui. The file
number is SM1 2001/0017 and Co lleen Suyam a, the D eputy D irector, is the planner in charge of
this a pplication.
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D.

UNFINISHED BUSINESS
1.

PA CIFIC RIM LAND INCORPORATED requesting a Special Managem ent Area
Use Permit for the proposed four unit single-family condominium and related
imp rovem ents at 201 Makena Road, TMK: 2-1-007: 066, Kaeo, Makena, Island
of Maui. (SM1 2001/0017) (C. Suyama) (The Maui Planning Comm ission
conducted a joint public hearing on this request in 2002 and deferred action
on the request until after the Council had taken action on the other land use
entitlements suc h as the c om munity plan amend ment, district bo und ary
am endm ent, and change in zoning.)
The C om mission may ta ke action on this request.

Mr. Starr: Okay, before we proceed, it looks like Colleen and Gwen – Colleen, can you give us an
idea of how long your presentation and Gwen’s is going to take?
Ms. Collee n Suya ma: I will be done in less than 10 m inutes.
Mr. Starr: Good. How about Gwen?
Ms. Gwen Hiraga: I do have a power point but I do not have to show it. I presented hard copies.
If you have a ny q uestion s on it we can go through it. It’s up to the com mission. I know you’re
presse d for time .
Mr. Starr: I mean, is th ere a way you could like just cruise through real fas t.
Ms. Hiraga: Zip through, yes.
Mr. Starr: Maybe like a five-minute version and then if we ask you, we can bring back a slide.
Ms. Hiraga: Yes.
Mr. H iranaga: M r. Cha ir?
Mr. Starr: Yes, Comm issioner Hiranaga.
Mr. Hiranaga: I guess I’m not in favor of what you’re proposing because this is a SMA application
for a four-unit co ndom inium project very near shore. I think it should be given the tim e for us to
analyze it.
Mr. Starr: Okay, so Gw en g ive us the 10-m inute version and then where we have q uestion s we’ll
bring back. Is that okay?
Mr. Hiranaga: I think she should be able to p resent the case she feels c om fortable with in order to
obtain a positive outcome or her desired outcome.

Maui Planning Commission
Minutes - May 27, 2008
Page 99

Mr. Starr: Okay.
Ms. Suyama: None of the commission members where on the commission when this matter first
came before the planning commission because this was done in 2002 I believe. For that reason,
we did send a mem orandum to the comm ission mem bers giving you the past record which was the
department report and the public hearing minutes of that tim e.
The reason it was deferred was because there were some land use am endm ents tha t needed to
be dealt with with the Maui County Council and that was for district bo undary am endm ent, a
community plan amendment and a change in zoning. That has since occurred in 2008, and for that
reason the applicant now is coming back with the special management area permit to develop the
four-unit single fam ily condom inium and related im provem ents.
The original public hearing was on January 8, 2002. The comm ission at that time had
recommended the approval of the land use am endments with no conditions. Since 20 02, there was
because a com munity plan amendment was being done at that time and originally an environmental
assessment had not been done for the project, in 2006 we did do an environmental assessment
for the project which was approved by the Maui County Planning Co mmission and filed w ith Office
of Environmental Quality Control on August 8, 2006. Once that wa s co mpleted the Co unty Council
went back and reviewed the application again. The application was finally passed second and final
reading on April 4, 20 08 and the ordinances which is Ordinance 3550, 3551 and 3552 was adopted
and becam e effective on April 6, 2 008.
The change in zoning had five conditions that were attached. One was that the preservation of the
rural character of the portions of Makena-Keone’o’io Road. Two was that the applicant shall grade
the shoulder fronting the property to provide for safe, on-street parking for beach access purposes.
That the frontage along the beach access parking shall have signs prohibiting commercial use and
restricting parking from 8:00 p.m. to 7:00 a.m. That no transient vacation rentals or timeshares
shall be approved and no bed and breakfast homes or commercial operations shall be approved.
In term s of the analysis the site p lan that was originally reviewed b y the commission January 8,
2002 is still the same site plan that the Maui County Council had also reviewed. The site plan are
in accordance with the conditions of the change in zoning. As stated in our report, the revised
roadway plans we re submitted. In esse nce, what they’re d oing is they’re leaving the street frontage
the way it is and they would do minimum grading and they would be planting it with grass on the
side of the pavement road. They indicate they are putting the restrictions dealing the parking, the
parking restrictions on the area. So they are in ac cordance w ith the condition of zoning. So they
have, they a re aware of the restrictions that prohibit transient vacation rentals, bed and breakfast
operations and commercial activities.
Basica lly the department finds that the application is in compliance with the special management
area rules, co unty zoning and the Kihei-Makena Community Plan. At this point, unless there’s any
questions I will turn it over to the applicant to make their presentation.
Mr. Starr: I have o ne question. What does condom inium mean? I me an I’ve live d in them but I’m
– is this a condominium regime or how does it – what does it mean?
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Ms. Suyama: It’s a condominium regime . It’s no t really use. It’s re ally a, when you look at it it’s
really sing le fam ily yet but it’s unsubdivided and the ownership interest is through the condominium
property regim e.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: Du ring the general plan, I know that there’s coming up with the, what, the heritage,
what is it called the heritage plan? I want to know why this whole area – I’m getting sick of seeing
projects come up from this area. I know that there is a whole cohesive site down there and I want
to know why this whole area isn’t being set aside and being reviewed to be part of that heritage
plan. I’m ge tting tired o f seeing oversized basins tha t are going to be used for futu re development
and being sold to us as some sort of benefit. And I’m getting sick of seeing these cheap, tacky
residences going up with total disre gard to the heritage around here to the point an d I feel so
strongly about this that I think the existing residences on the beachfront in many of these areas
should be condemned for public recreational use actually because they have annihilated everything
of value in this w hole area. So I want to know why this hasn’t been set aside and being included
and looked at as being part of the heritage plan am ongst other sites.
Mr. Starr: Okay, tha nks for you r passio n. It’s n ot m isgu ided. Com missioner He dani.
Mr. Hedani: Stronger words to follow?
Mr. Starr: I think a lot of u s sh are some of those feelings . Gw en, plea se you r turn and good
presentation Colleen, thank you.
Ms. Gwen Hiraga: Good afternoon Chair Starr and Members of the Planning Commission. My name
is Gwen Hiraga and we are assisting the applicant this afternoon. So we’ll go through our power
point presentation right now. The applicant is BNO1 Investment LLC, and he is represented today
by Mr. John Maloney. Civil Engineer is Otomo Engineering Inc., and Stacy Otomo is he re as well.
Landscape architect is Maxwell Design Group and Brian Maxwell is present. Architect is Farrington
Bayless Arch itects and the archae ologist is Scientific Consultant S ervices and Mr. Mike D ega is
here. So the resource people will be available to respond to any questions you may have.
Again, the applica nt should be changed it sh ould be Pacific Rim L and Inc., bu t BN O1 LLC. It is
located along Makena Road and identified TMK 2-1-07:066 consisting of approximately 1.55 acres.
The property is currently vacant.
This is another – this is an aerial of the project area. Not too long ago just for perspective the
commission revie we d I think th e SMA for Garcia and the Ga rcia property pretty much surround this
area.
The applicant’s original land use request was a district boundary am endm ent from agricultural to
urban and the county zoning from Interim to H1 Ho tel. Through discussions with the Planning
Department and based on the Planning Department’s recommendation, the application was revised
for a com munity plan dow n designation from Hotel to Single Family and a county zoning
amendment from Interim to R-3 Residential and it was because of this community plan down
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designation that an environmental assessment was prepared and a findings of no significant impact
was issued by the Maui Planning Commission in July of 2006. The third land use item is district
boundary am endm ent from agricultural to urban.
Improvem ents to the site will include grading retaining walls, underground utility installation,
drainage imp rovem ents and landscaping.
This is the project plan and as was noted it’s for four, single family residences.
We’ve included elevations. The south elevation, north elevation, east and w est elevation.
In terms of the project highlights. A drainage basin as noted by Commissioner Pawsat is being
oversized to handle more than the required runoff from the project site. The applica nt is w illing to
connect to the M akena w astew ater service wh en the service becomes ava ilable. The applican t will
provide parks and playground assessment fees to the county and the applicant has agreed to do
a vo luntary c ontribution of $250,000 for w orkforce housing .
Colleen had already noted this area here. The plan was revised to reflect condition number one
of the approved zoning change.
That’s the end. So we’re open to any questions members of the commission may have.
Mr. Starr: Okay, tha nk you Gw en. Commissioner He dani.
Mr. Hedani: Gwen, what was the change on Condition No. 1?
Ms. Hiraga: The change in condition no. 1, I shouldn’t say the change. The condition no. 1 of the
zoning, of the change in zoning requires and I’ll just read it, “as noted in the department’s staff
report,” and Colleen has attached these council approvals as Exhibits 2, 3 and 4. Now on the
exhibit dealing with the conditional zoning, the change in zoning which I believe was number 4.
Mr. Hedani: Is that for curbs, gutters and sidewalks?
Ms. Hiraga: Yeah, that’s the condition. That requires the preservation of the tradition al rural scale
and character of the existing portions of Makena-Keoneo’i’o Road per the community plan language
and that the applicant shall construct imp rovem ents to Makena K eoneo’i’o Road fronting the project
site with a pave ment width of 22 feet. Existing right of way is 44 feet and that there shall be no
curbs, gutters or street lights and no concrete sidewalks. And that the county b asically is exempting
BNO1 Investments LLC and/or Pacific Rim Land from imp roving any po rtion of M akena-K eoneo’i’o
Road to urban standards. So it’s a compliance issue with the community plan that comes up I think
wh eneve r the commission and applica nts have to deal with projects in Makena.
Mr. Starr: Commissioner Pawsat, oh are you still going Wayne?
Mr. Hedani: So it’s actually for a reversal of the requirement for curbs, gutters and sidewalks?
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Ms. Hiraga: That’s correct.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: Who is Pacific Rim Land Incorporated?
Ms. Hiraga: Pacific Rim Land and maybe John you want to respond to that?
Mr. Starr: Please identify yourself.
Mr. John Maloney: My na me’s J ohn M aloney an d I’m the developm ent manager for Pacific R im
Land. We’re a small pro perty m anagem ent company.
Ms . Paw sat: W ho, yo u are part of Pac ific Rim Lan d Inc., as well or –
Mr. Maloney: Yes, I am.
Ms. Paw sat: And yo u live in Haw aii?
Mr. Maloney: Yeah, I’ve lived in Hawaii for 19 years.
Ms. Pawsat: And so why – do you see no value, archaeological value of the area or what drives
you to develop properties like this and who are you selling it to?
Mr. Maloney: Our company is the applicant for this project which is a group of investors th at are
local people that are planning to build four homes on it and sell them.
Ms. Pawsat: Well, I appreciate actually the honest name to the property what it is, BNO1
Inve stm ent. At least it’s honest and appropriate. But you know, I just don’t understand what your
vision is except to make money off of this property and it really disappoints me your guys vision of
this and I think you have to have more social responsibility when addressing these projects. I
mean, I don’t see, you know, any value public benefit to this project and I’m getting sick of the term,
“donation to workforce housing ,” as if you know , as if you aren’t the developer, you ’re part of this
like ...(inaudible)...
Mr. Starr: Co mmissioner He dani.
Mr. Hedani: Can you identify the principals involved in Pacific Rim Land and BNO?
Mr. Maloney: Yes, Steve Goodfellow is the Vice President of Pacific R im L and and it’s been in
business for about 20 years. His other investors that are in this BNO1 would be Rod Olsen and
he’s the ow ner of C oast Hotel and those are really the principals.
Mr. Starr: Does BN have a – is that an acronym for something?
Mr. Maloney: Bak No rth. It’s just a loca tion that the property, tha t used to held by th e own ers.
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Mr. Starr: Co mmissioner He dani.
Mr. Hedani: Do you have your archaeologist present and could he go o ver w hat the findings w ere
on the property?
Mr. M aloney: Yes w e do . I’m go ing to a sk M ike D ega from SC S to take over.
Mr. Mike Dega: Good evening. Mike Dega , SGS A rchaeology. We did an inventory survey on the
parcel. We documented one site composes of 13 features, rock walls, mounds, amorphous
mounds, lets see what else, a couple of pave ments and three enclosu res. We did 13 test units and
all these features ca me up w ith alm ost nothing. Very shallow bedrock. Everything that we found
dated to the historic period and this is not just based on the archaeology. We looked at archival
maps, 184 2, 1848, w alls weren’t on the maps. We found the walls later and linked them to the
ranching period. We could not find any footprint related to Kalani Heiau on the opposite side of the
cattle walls.
Mr. He dani: I’m sorry, do yo u have an exh ibit as part of the application that we could take a look
at?
Mr. Dega: Would you like to see a map with all the sites on it?
Mr. Starr: Yes. Are all the walls and structures on the property are they all going to be raised as
part of this project?
Mr. Dega: What we do is we write the report with recommendations submitted to the SHPD and
they can concur, modify or re ject it. These are significant under Criteria D, but no preservation was
requested by SHPD. They can be raised yes, but there is one condition that’s archaeological
monitoring full time during all ground altering activity in case something does come up. We provide
samples. We can’t dig up a hundred percent of every lot. We’d be there for 10 years.
Mr. Starr: Were you going to pull up a map of the –
Mr. Dega: I don’t think they have a archaeological map on their power point presentation.
Mr. Starr: I know I have my EA here we can share it around.
Mr. Dega: Is it in the EA?
Mr. Starr: It seem s very extensive.
Mr. Mardfin: If you could us a pointer to show w here they a re w ould help.
Mr. Starr: Joan, can we pass that around?
Ms. Pawsat: Yeah.
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Mr. Starr: Let Ward see it. Lo ts of stuff o n there. It’s alm ost solid with walls.
Mr. Dega: I’m trying to find a map of the –
Mr. Starr: W hile w e’re wa iting C om missioner Pawsat.
Ms. Pawsat: I have a question. Do you really think as a profession al archaeologist th at it is re ally
possib le to asce rtain the exa ct nature of the archaeological sites in this a rea not just th at little site
but the entire area until it is completely grubbed so you guys can even see re ally clearly what you ’re
looking at instead of just like a little, itty bitty piece no larger puzzle.
Mr. De ga: No ma’am, I agree.
Ms. Pawsat: Thank you.
Mr. Mardfin: Until those maps get a round and we g o back to the archaeologist I’d like to ask a
couple of real quick questions. When was this property acquired?
Mr. Maloney: John Maloney, Pacific Rim L and. It was acquired in the yea r 2000.
Mr. Mardfin: 2000.
Mr. Maloney: Yes, and we started this process in 2002 for a change in zoning, community plan
am endm ent which w as Ho tel H1 dow n to residential.
Mr. Mardfin: The second thing. Under socio-economic impact on page28 of this, I guess it’s the
staff report I’m reading, it sa ys, “socio-economic impacts o n a short term basis the project will
support construction, construction related em ploym ent.” That’s tru e for alm ost eve rythin g. “In the
long term the proposed project will provide resort residential housing.” What does me an? Are
workers going to be buying these things?
Mr. Maloney: No.
Mr. Mardfin: So it’s going to be bought by absentee owners or people that want to live there and
could afford, I’m assuming a fairly high price for these units?
Mr. Maloney: Yes.
Mr. Mardfin: Okay. And I am also presuming that there will not be an attempt down the road to ask
for TVR or B&B accommodations on these?
Mr. Maloney: No we signed a unilateral agreement which lists all the conditions and that is that
there will never be any transient housing. It’s all in the documentation that we’ve just gone through
in the last six years.
Mr. Mardfin: And is there any possibility that any of the – it’s a condominium. Is there any possib ility
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of it being split into eight units or something like that?
Mr. Maloney: No, it’s listed in the unilateral agreement there.
Mr. Mardfin: Thank you .
Mr. Starr: Commissioner Hedani followed by Commissioner Hiranaga.
Mr. Hedani: The presentation indicated that you would be willing to hook up to the wastewater
system once that’s available. What would you do in the interim?
Mr. Maloney: Actually it w ill be available as soon as the process is approved because we have an
agreement with the neighbors, Garcias cost sharing to put in a sewer line that would tie into the
resort and there’s a pump station over by the parking area across from Keawalai Church.
Mr. Hedani: So it’s going to be hooked up to the county system?
Mr. Maloney: No, it will go to the resort.
Mr. Hedani: Private system.
Mr. Maloney: Private resort system.
Mr. Hedani: Makena Resort system.
Mr. Maloney: Correct. And we have an agreement with them in writing.
Mr. Starr: Commissioner Hiranaga.
Mr. Hiranaga: On your power point presentation, page 9 that you handed out to us. Are all the u nits
going to be identical in character?
Mr. Maloney: Th ese are concept plans and they will be the sam e kind of co nstruction, look with
some m ayb e painting differences and thing s like that.
Mr. Hiranaga: I guess I would – I me an, I’m fa miliar with this area, you know, it’s across from the
church, it’s at the end of the road. It’s fairly low key righ t now, I know b ut the G arcia property is
going to be developed. You’re bringing in this four-unit condominium development and I would
think that you try to make each unit more individual in character so it doesn’t look like it just fell out
of the sky and landed there. I mean, it looks like Ha le O Makena. I mean, an extension of Hale O
Makena. I know it cost more to individually design them but I’m looking at this picture, you’re going
to have fo ur identical units th ere facing the road. I just hope or maybe w e’ll make it a condition that
you spend more time trying to make them more individualized.
Mr. Maloney: W e’d probably be open to that.
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Mr. Starr: Okay, I have a qu estion for the a rchaeologist. I wa s intere sted to see that in your report
you have some discussion about the Kalani Heiau and you state that it was a luakini heiau, it was
an imp ortant heiau used by the alii, by the chiefs that the second part of the site associated was
almost certainly a woman’s heiau used by the female royalty and is pro bably a unique feature on
Maui. I know it’s not on this property but when the adjoining property came before us we had
testimony that that was probably not the case and it probably wasn’t a luakini heiau and that the
other site was probably not a woman’s heiau. I was interested to see your description varied.
Co uld you give us some comments about Kalani Heiau and I forget the name of the – you know,
the second part of the site the P2.
Mr. Dega: Actually we didn’t call it a luakini or a sacrificial heiau or woman’s heiau, we were using
past reference to it. These are previous citations. We didn’t call it anything because we didn’t
study it. It w as on the Ga rcia parcel so w e left that to them to stu dy.
As far as the footprint of the heiau, we couldn’t find any empirical evidence on the present parcel
to make a conn ection to the heiau in the form of artifacts. Some a re architecture or anything else
except maybe spa cial proximity. We did have two kupuna, Uncle L es and D ana H all went out to
the heiau and drew the footprint and the large buffer zone around the heiau and didn’t encroach
anywhere on this pa rcel. They couldn’t find evidence either for it either in oral traditions or in the
empirical record. So most of the heiau we left to Alan Haun, the other archaeologist working with
the Garcia folks on – again the citations are from some other people. W e didn’t call it the luakinis
or anything.
Mr. Starr: Regarding this property, I mean, you know, I know I’m a stranger to that neighborhood
but I do spend a lot of time in the water there over the years but you know I do live in a rather
Hawaiian place as you know and I see stuff like this, you know, these rough form ations. I don’t
know I just leave them alone and treat them with respect, you know. I’m not really one to go in the re
with a bulldozer certainly not without a lot of blessing and stuff and even still I’m reluctant. I was
wondering if there were any com men ts by Uncle Les and D ana and them, I mean, did they, are they
approved of a plan that would just bulldoze all this stuff because there’s a lot of old stuff there.
Mr. Dega: There is especially in the Garcia parcel and I’m not going to speak for those two. I mean,
they’re giants. I wouldn’t ... (inau dible)... to do it. But they foc used on the G arcia parcel and the
footprint of the heiau remnant itself. They obviously, if they were more concerned with this parcel
they would have approached m e and so far they h ave n’t.
Mr. Starr: In other words, they weren’t on this project? You meant that they were –
Mr. Dega: They looked at both parcels to see if there was a connection with the heiau with the
features on this parcel and they drew the footprint around it which was exc lusive to the Ga rcia
parcel. The re is so me que stion, I m ean , there’s a co uple enclosures on the current parcel. W e
tested those and didn’t find anything. We suspect that they’re animal pens. We tested mounds
which, you know , some people will sa y the y could be burials o r they could be habitation. We didn’t
find any evidence for anything. Little charcoal, little bit of shell. So empirically which is what we
base our ideas and thesis on, there wasn’t very much on this parcel. In the area there certainly is,
if you go down by the church. Theresa Dunham found over a thousand artifacts in six test units.
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W e did twice and man y and found almost nothing. Further down M akena you do find enclosures.
So, you ’re right, there’s a d eep history to th e area and w e are doing part and parcel on it.
Mr. Starr: Okay, Comm issioner Mardfin.
Mr. Mardfin: I’m not sure this is for the archaeologist but did anybody in the study look at whether
there w ere any trad itiona l Hawa iian p ractices used there.
Mr. Dega : Yeah, they did a cultural impact assessm ent and there w as a TC P study done for the
Ga rcia parcel.
Mr. Mardfin: And for this pa rcel?
Mr. De ga: Yeah, that’s correct.
Mr. Mardfin: And there were traditional practices?
Mr. Dega: Traditional practices were on the coastline for fishing and then up to the heiau itself, use
of that heiau.
Mr. Mardfin: And did they go through this pa rticular parcel?
Mr. Dega: As far as I know yes and there wa s a call for inte rview ees for this particular parcel and
nothing significant for this p arcel ca me up. People were focused on the coastline and the heiau.
Mr. Starr: Co mmissioner He dani.
Mr. He dani: How far m auka of your parcel did you folks do you r survey? O r is tha t entirely
surrounded by th e G arcia parcel?
Mr. De ga: It’s actually we ll-defined by a couple of rock w alls on the north and – rock wall here, rock
wa ll here, ...(inaudible - not speaking into a microphone).. Garcia parcel here, the property lines and
the road. So it’s real well defined ...(inaudible - n ot speaking into a microphone)... within Makena.
Mr. Hedani: So the entire mauka property has been surveyed?
Mr. Dega: Yes.
Mr. Starr: Commissioner Mardfin.
Mr. Mardfin: Sort of follow ing up. Were there any stories of night marchers going through this area?
Mr. Dega : Yeah, I believe there were actually.
Mr. Mardfin: There were?
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Mr. De ga: Yeah, I’d ha ve to look into the TC P study for th e G arcia parcel which is availab le and I’ll
read through that.
Mr. Mardfin: I ho pe they’ll let the buye rs know a bout that.
Mr. Starr: Okay me mbers, should w e m ove on to pub lic testimony? Okay, are the re any me mb ers
of the public that would like to give testimo ny o n this item and this item only please m ake yo urself
known. Seeing none, public testimony is now closed. Deputy Suyama would you like to give the
department’s comments and recommendation. I don’t know if you need to read all of it, but the
important points.
Ms. Suyama presented the Recommendation.
Mr. Starr: Okay, thank you. Members what’s your pleasure? The Chair would welcome further
questions, discussions or a relevant motion. Commissioner Hiranaga.
Mr. Hira naga: I wo uld like to offer an addition al co ndition a nd mayb e the applican t can actually
prepare the language.
Mr. Starr: Go ahead.
Mr. Hiranaga: I really want to discourage four identical units placed side by side in that rural
environ ment. It just looks like Wailea Resort is entering rural Makena. You say it’s a architect’s
rendering, but you know , that’s wh at yo u’re presenting to us and yo u look at them they’re e xac tly
the same. I mean, you don’t even have flipped layouts, they’re just four of them identical. So I
wo uld like – and I know Mr. Bayless is a very talented architect. I’m sure he could come up with
a way to individualize, I’m talking specifically of the west elevation because that’s th e elevation to
the road. So maybe the applicant can come up w ith so mething or the staff ca n com e up w ith
something.
Mr. Starr: Co lleen , comments on that.
Mr. Hira naga: It look s like Wailea Point is com ing to O ld M akena R oad.
Mr. Starr: Kind of ancient meets the ‘60's. Gwen, someone, comment on that please.
Ms. Hiraga: Gwen Hiraga.
consideration.

I see that Colleen is already writing up a condition for your

Mr. Starr: Okay. Meanwhile, go ahead Commissioner Hiranaga.
Mr. Hiranaga: How far back are the buildings set back from the west boundary?
Mr. Stacy Otomo: Good afternoon Com missioners, Stacy O tom o, the civil engineering consultant.
Co mmissio ner Hiranaga the unit furthest to the right is approximately 40 feet to the front of the
building.
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Mr. Hira naga: How a bout the one on the left, furthest left?
Mr. Otom o: The one on the left I would estimate it about 70 feet from the roadw ay.
Mr. Hiranaga: Thank you.
Mr. Starr: Commissioner Mardfin.
Mr. Mardfin: Yeah, this is an SMA permit and usually when my short time here when I hear SMA
I’m hearing all about runoff, drainage, beach access, of course this is the mauka side of the road,
all those other things and I haven’t heard them today. It’s not my kuleana particularly so I wouldn’t
know wh at to ask but is th ere some reason we ’re not addressing thing s like that?
Mr. Starr: W ell, I can only take my ow n point of view and I’m the one who tends to really harass
applican ts in this regard and I saw in this power point that they’re going to make three times as
much retention as the project needs. So that kind of answe red it for m e. I don’t know if maybe I’m
missing something but it seemed to be a, you know, a slam dunk in that area. Comm issioner
Pawsat.
Ms . Paw sat: W ell, it’s just going to be used later.
Mr. Starr: W hat?
Ms. Pawsat: It’s n ot being used later, the retention basin by the adjoining properties when they
develop?
Mr. Starr: Ho w a bout Stacy Otom o can answer that.
Mr. Otomo: Stacy Otomo again. To answer Commissioner Pawsat’s question, if you recall, the
Ga rcia property ac tually bord ers the ea stern and northern b oun dary of this particular property and
they’re maintaining their onsite – I mean, their runoff on site. This particular basin is sized
specifically fo r this p arcel only.
Mr. Starr: And this basin is going to retain more than the entire 50-year runoff not just the delta, you
know , the increase, but the entire runoff.
Mr. Otomo: The number that you saw on the power point Ch airm an Starr, this 44, 37 cubic fe et,
that’s the storage that’s required for the post deve lopment runoff. So it’s not only the increase but
it’s the total runoff after development. And if you look at the capacity of the basin, we’re providing
almost 14,000 cubic fee t of sto rage. So as far as the excess, it’s three times the fully developed
flow which is substantially more than what the drainage standards require.
Mr. Starr: Co mmissioner He dani.
Mr. He dani: Stacy, so is it your understanding that no water from the mauka properties will flow
through this property?
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Mr. Otomo: I think the Garcia’s drainage plan called for retention basins along the eastern bo und ary
so they would be mitigating their – at lea st the ir incre ase on site so there w ill be some runoff that’s
coming down there now continuing dow n onto this p articular property.
Mr. Hedani: I guess my question is the property mauka of the Garcia property whenever that’s
developed, is that going to be flowing through this property?
Mr. Oto mo: A portion of it do es, I mean, the frontage is very sma ll along the borde r that you’re
talking about. So there will be some offsite runoff that comes through there. But the amount that
we ’re m itigating onsite is substantially more than w hat we are obligate d to do.
Mr. Hedani: Let m e ask a question in a d ifferent way. Is there a drainage easement through this
property for the mauka p roperties?
Mr. Otomo: No.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: W hat’s the property directly above, I don’t know what direction – ...(inaudible)... north
of this property. Is that Garcia residence as well?
Mr. Oto mo: That’s correct. They share that northern boundary of th is pa rticular property.
Ms. Pawsat: So the Garcia property surrounds it on two sides?
Mr. Oto mo: The north and east side, that’s correct.
Ms. Pawsat: Who’s on the south?
Mr. Otomo : The re’s a vacant lot there. I’m not sure who the ow ner is an d that va cant lot is actually
the low point in th is pa rticular area.
Mr. Starr: I’d like to ask the applicant what’s being done to utilize drought tolerant and native
species and avoid chemical – avoid the use of chemical fertilizers and the heavy watering that is
required on a lot of p roperties.
Mr. Maloney: I would like to yield to our landscape architect, Brian Maxwell and what he’s – what
we’re trying to do is use dry forest type of plantings that will take less water in a drip system and
the areas that you see grassed would be –
Mr. Starr: Co me. Identify yourself first.
Mr. Brian Maxwell: I’m Brian Maxwell from Maxwell Design Group. I’m the landscape architect for
the project. T hroughout the site we’re going to be using drip irrigation. Mo re and more projects
throughout Hawaii we’ve implemented almost 75% to all our designs. And the areas here w e have
up in the front is going to be lawn basin as well as some areas up in the parking just so you can
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step off, but prim arily w e’re going to be doing 25% lawn, 25% ground cove rs and then m ostly
mulches as well as like cinder. So we’re really going to minim ize th e type of – how much water
we’re putting down o n the property.
Mr. Starr: How about chemical fe rtilizers because nitrates and phosphates are leaching into the
ocean as algae blooms gone up.
Mr. Maxwell: What we’ve been doing mostly on our projects is using eco type soils and really trying
to use the mulches. A lot of the stress from a lot of the plants come when you start adding all the
fertilizers and you know those even the price of that stuff is going up. So if we can utilize eco
compost in o ur soils that’s th e best way to d o it.
Mr. Starr: Okay, so mulch ing chips a nd that sort of thing.
Mr. Maxw ell: Yes, exactly.
Mr. Starr: An d nitrogen bearing trees.
Mr. Maxwell: Yes.
Mr. Starr: Okay, ho w a bout energy, I know it’s not your kuleana but how about energy efficiency and
reduction of ca rbon footprint in the design of these units.
Mr. Maxwell: I believe I would speak for the architect, I know that he will be using the best practice
possib ly solar panels for heating the water. I’m not sure about the solar voltaics. We cou ld utilize
it in our irrigation for our controllers. We can utilize LED lights in our lighting if we have any
pathway lighting. But in the house, I’m sure they’re going to be using energy star type of ratings
if they can.
Mr. Starr: Can we get a commitment on that?
Mr. Maloney: Th e deve loper w ill com mit to tha t.
Mr. Starr: Yeah, Comm issioner Mardfin.
Mr. Mardfin: I want it clarified, commit to what? Using solar water heaters? Hot water heaters?
Mr. Maloney: Yes.
Mr. Mardfin: Solar voltaic?
Mr. Maloney: W ell, we’re in a c oncept design and w e w ill try to incorporate it all in. I m ean, that’s
state of the art that we try to build an d so it will be part of the project.
Mr. Mardfin: If this a pproved this d oesn’t com e back to us in an y way, shape or form does it? This
is it?
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Mr. Starr: An d yo u know, m ayb e som eone else is bu ilding them.
Mr. Mardfin: Is it appropriate to put a condition in that they –
Mr. Starr: Yeah, though usually I think there maybe is a condition in there to some extent. You
could can strengthen it if you want. I don’t have the conditions here.
Ms. Hiraga: I’m sorry it’s condition no. 12.
Mr. Starr: You got that Ward? You happy with that Ward?
Mr. Mardfin: I do n’t want to m ess around it. I don ’t have anyth ing specific.
Mr. Starr: Okay, Com missioner Pawsat.
Ms. Pawsat: W ell, if this ends up being passed, I would request that there be a condition that they
are completely solar powered. You know, I think they shou ld take a little bit of initiative in making
this a n interesting project. A nd I think they should be completely solar powered. Now that’s one
thing.
And then they can take pools out considering the fact that we’re in this w ater shortage a nd they’re
banding for swim ming pools in front of our face which is redundant right next to be a beach and it’s
exc essive and extravagant.
Mr. Starr: Yeah, lets see if we get a motion.
Mr. Mardfin: Are yo u m aking a m otion to that effect?
Ms. Pawsat: Well, I don’t know , I me an, another things we’ve added just to in clud e condition s, it
hasn’t gone through a whole motion thing.
Mr. Starr: Ye ah, the time to do that would be if there were a motion to approve and that would be
an amendment to it. But right now we’re don’t have any motion ye t. Any mo re disc ussion or a
motion? Comm issioner Guard.
Mr. Guard: I’m just wondering how much work went into these. I mean, these guys are pretty high
level architects and to put four of the same ones. Were there other concepts or was this pretty
much like lets see if we can get the four units th rough or not?
Ms. Suyama: Well, these were concepts that were part of the land use amendment and the SMA
permit. Normally w hen they com e back for – yo u know, after they g et their SM A perm it when they
review the final, you know , project p lans, we usually look at to see w hether it reflects the concept
that was originally proposed by the applicant, but because you folks have some concerns that they
look all the same and it may not be in the context of the surroundings, and you asked us to come
up with a c ondition , proposed condition , the condition th at I would recommend is th at, “the final
architectural plans shall be submitted to the Planning Department for review and app roval to ens ure
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that the residences shall be individualize d w ithin th e context of its rural surroundings rather than
have the appe aran ce of a multi-family com plex.” A nd that way w e would ma ke sure that you know,
you have some of the details that make the units different from each other and we also will look at
the, you know , the rural Makena area a nd how the context of the buildings are with the surrounding.
Mr. Starr: I’d like to ask if Bak North 01 Inve stment is a ctually plann ing to b uild these or they’re
going to just market it after their entitlements for others to build?
Mr. Maloney: Excu se me, John M aloney with Pacific Rim L and. O ur plan is to b uild them. The
timing is uncertain just because of the way the m arket sits right today.
Mr. Starr: So also there’s no compelling need to get the SMA since it may be a while yeah?
Mr. Maloney: W ell, actually we ’d like to get the SMA as so on as we can.
Mr. Starr: Co mmissioner He dani.
Mr. Hedani: John, does BN01, Pacific Rim Land or any of its a ffiliates ow n property in this vicinity
mauka of this project or is it owned or contemplated to be owned in the future?
Mr. Maloney: Not that I kn ow of.
Mr. He dani: The question that I’m asking is in this particular map, all of this area here are there any
ownership interests by this organization in the surrounding –
Mr. Maloney: No.
Mr. Hedani: And none are contemplated.
Mr. Maloney: None are contemplated.
Mr. Starr: One question first Jo an. Has the U rban D esign Re view Board looked at this? Ge nerally
we don’t get it here until they have. Gwen, Mich?
Ms. Hirag a: I’m sorry. I don’t have the exact date but it was some time in 2002. As Colleen
mentioned, this is an application that was heard, the public hearing was held in 2002 by the
planning commission. Then it had to go to the Council for the land use amendments and during
the course of that review there was an opinion from the Corporation Counsel saying that an
environmental assessment was needed so that set the project back again. At first the department
felt that because it was direct initiated amendment a environmental assessment would not be
required, but in 2004, is when the Corporation Counsel came out with that opinion. So it did go
through Urban Design Review Board.
Mr. Starr: Colleen, you got something for us?
Ms. Suyam a: The exa ct date that it we nt before the bo ard was November 9, 2001, and at that time
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they recommended approval of the project and the approval was not conditioned upon any specific
conditions. They just recommended approval.
Mr. Starr: Co mmissioner Pawsat.
Mr. Pawsat: Just as a follow up to Hedani’s question, but concerning Makena Resort I suspect
Goodfellow Brothers would be in charge of grading and grubbing that – grading the wh ole site
apparently and I can – much work on that property. I consider that investment in surrounding
properties.
Mr. Starr: Commissioner Hiranaga.
Mr. Hiranaga: Regarding your proposed language for that additional condition, when the Urban
Design Review Board reviewed the application they had large vertical elevations to review?
Ms. Suyama: They have boards like this which they review.
Mr. Hira naga: And they h ad no issu es regarding the buildings all being identical.
Ms. Suyam a: No, they d id not. So their recommendation basica lly was to recommend approval with
no conditions. Normally what happens at the board if they have issues on architecture of the
project rather than make a recommendation they will tell the architect these are the concerns we
have, go back, redesign your project and then come back to the board.
Mr. Hiranaga: So is the Planning De partment the appropriate agency to review their revised
renderings when it comes back?
Ms. Suyam a: Norm ally when it’s the final architectural plans it’s the department that reviews rather
than the board. If you feel the b oard, yo u require their comments or you wa nt them to redesign it,
you do it be fore this body takes action. I mean, the department may send it to the board, you know,
just for commen ts or recomm endation, but not necessa rily as an ap proving body.
Mr. Starr: Okay, members anything else or a motion maybe like approve, deny, defer, something
like that would be suitable. Qu estions, co mments, we’ll take anyth ing.
Mr. Guard: I got a question.
Mr. Starr: Co mmissioner Guard.
Mr. Guard: I don’t kn ow very much about pools an d I have to co ncur w ith Com missioner Pawsat,
that I’m going to go home and look at m y dying plants while if these ever get built I don’t think
they’re going to hesitate to either wa ter or refill the pool or flush it weekly, biw eekly or monthly. So
I don’t kn ow if that’s real critical on BNO1's investment strategy on gotta have a 2,000 foot pool to
go with the home. So I would like to kn ow how critical that part is to either downsize some of these
features. I don’t thin k it’s going to be getting any easier before it gets worse on the water situation.
So I’m h esitant to approve a project th at’s g oing to use more water in the pool than a probably use
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in a month for my whole house.
Ms. Suyama: From our perspective, it depends on whether the applicant is voluntarily restricting
their project of not having a pool because appropriately that issue should have been dealt with the
Co unty Council when they reviewed the change in zoning that if water was an issue they could have
conditioned the project that no swimming pools shall be built, but on our perspective it’s hard for
us to now tell the applicant you shall not build any swimming pools when there is no regulations that
restrict it because of the water situation. So I think it’s a question for the applicant as to whether
they will voluntarily do it.
Mr. Starr: Yeah, I know also pools are also one of largest energy users and in today’s awareness
of energy use and carbon footprint that does have a direct relation to shoreline and sea level rise,
but anyway, I’ll leave that to the applican t.
Mr. Maloney: John Maloney with Pacific Rim Land. We showe d the pools be cause w e w anted to
show what the build out could be and there could be buyers that will come and don’t even wa nt a
pool and that would be the case. On the other hand , these are appro xima tely 425 square foot pools
of surface area and we ’ve calcu lated the average evaporation rate and it’s less than a half inch per
day and so we’re going to propose covers if the pools get built. And we’ll be using solar power as
much as we can in the property and for probably the pool’s operation.
Mr. Starr: So in other words you’re comm itting to have photo voltaics to offset the pool plus?
Mr. Maloney: Yes we would.
Mr. Starr: Colleen, you got that?
Ms. Suyama: The use of photo voltaics is already on the condition in terms of some of the methods
by w hich they can reduce their energy consum ption.
Mr. Starr: I think that that may just turn into a shall in that 12 and that there’s an additional condition
that photo voltaics shall at least offset energy usage of the swimming pool. That was what the
applicant just stated. Any way we haven ’t gotten to there yet because there’s no motion.
Members? Comm issioner Mardfin.
Mr. Mardfin: I know that Comm issioner Starr, Chairman Starr wants a motion and I’ll make one in
a minute but I’m going then propose an amendm ent that we add a condition that there be no pools,
zero pools.
Mr. Starr: Okay.
Mr. Mardfin: So I will m ove to follow the recom mendations of the department that we approve th is
SMA.
Mr. Starr: Is there a second to the motion?
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Mr. U’u: I’ll second.
Mr. Starr: Okay, there’s a motion to approve by Commissioner Mardfin, a second by Commissioner
U’u that the SMA for this project be approved per the conditions recommended by staff and then
Co mmissioner Mardfin first.
Mr. Mardfin: When you said conditions recommended by staff, you’re including the latest one that
Co lleen had about the plans will go back to the Planning De partment.
Mr. Starr: And there’s the energy one also.
Mr. MardfIn: I would like to m ake an amendm ent.
Mr. Starr: Okay.
Mr. Mardfin: That the project be approved with the deletion of pools. That pools not be allowed on
any of these projects, any of the condominiums and that the Planning Department insure that that
condition b e in the proposal.
Mr. Starr: Okay, is there a second for that am endm ent?
Ms. Paw sat: I’ll second it.
Mr. Starr: Okay, amendment moved by Commissioner Mardfin, seconded by Commissioner
Pawsat, that there shall be no pools. Now before we do that I wa nt to be sure that there is a rational
nexus for – of connectivity between not having pools and the shoreline management rules. So
perhaps some discussion about why pools could be detrimental to the shoreline would be in order
to m ake sure that that’s on the record. Who’s go t something like that?
Mr. Gu ard: I don’t kn ow much about pools bu t the previous one this m orning was discussing the
either chlorine or when you backw ash a pool. I don’t have a pool so mayb e a pool own er could tell
me what you do in the ownership scenario. I can see chlorine going into the ocean being as a –
Mr. Brian Maxwell: Hi, this is Brian Maxwell, the landscape architect. You know, one option, you
know, if you’re thinking about deleting of pools, you got to think of the other side too is that, you
know, pools – I mean, first of all, they can use filtration. They don’t have to do backwashing any
more. So there is a salt water and they can actually osmosis to take out the impurities. So I mean,
there’s a who le different way of doing it. You don’t have to add chlorine to your pools any more.
And you can use a filtration so you don’t have to do the –
Mr. Starr: Okay, thank you.
Mr. Maxw ell: But also, o ne other thing that ma y be able to do is with the po ols is use it for fire
control.
Mr. Starr: Okay, tha nk you . There was an amendment on the floor and I want to hear from the
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applica nt whether that am endm ent, that added condition is a frie ndly condition o r not.
Mr. Mich Hirano: With Mu nekiyo and Hiraga. The applicant has discussed that and I think that the
applicant feels that it would restrict the opportunity to sell the property without the pool as an option.
The applicant has put forward mitigation for a pool and that is to cover the pools a s well you hea rd
this morning and you heard today that there can be other mitigated measures that would reduce
chlorine and use salt water. So I there are ways to mitigate the use of pools, but to outright restrict
it would be somewhat of a restriction and a hardship that the applica nt would not agree to or w ould
have difficulty agreeing to.
Mr. Starr: And I stress to members if we are going to keep that condition we better tie it to the SMA
rules. Commissioner Mardfin.
Mr. Mardfin: The reason I made the motion is because I’m co nce rned about the additional water
when pools are drained and replenished. I heard the applicant say they’d put covers on it but they’ll
still be eva poration. It’s n ear the ocean and therefore, there’s a potential for inadvertent discharge
into the ocean affecting the beach. And so, - I’ll stop there.
Mr. Starr: Okay, Comm issioner Hiranaga.
Mr. Hiranaga: I’d like to give the applicant an opportunity to craft language regarding conservation,
wa ter conservation methods they w ould employ reg arding the use of the pool.
Mr. Hirano: The last part of that comment Commissioner Hiranaga was to what? To?
Mr. Hiranaga: For water conservation. You know, rec ycle w ater to minimize the use of new water,
craft som e language that the applica nt would implement.
Mr. Hira no: For the pool.
Mr. Hira naga: For the pool.
Mr. H irano: Water conservation m easures to conserve w ater.
Mr. H iranaga: I don’t ha ve a poo l either.
Mr. Starr: O kay, while they’re doing that, we should deal with the ame ndm ent and D irector quickly.
Mr. Hu nt: Ju st to remind you folks what you’re reviewing is an SMA which is a mitigation overlay
of development. The intent of that overlay is to protect coastal resources. You have to ask yourself
a question, if you’re going to put a condition on a propo sal in the SMA would you put that same
condition in it if it was outside the S MA ? Are you going to sta rt banning pools altoge ther or is there
some specific reason in the SMA that you’re not allowing pools? This morning you had a mitigation
where the pool was going to be filled with salt water or whatever so it would have less of an impact
should that pool be overrun by the sea. So that has a direct correlation with an impact to a
resource.
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A concern that the pools use more water I’m not sure that has a coastal impact as opposed to just
a general impact. And if you have concerns with pools because of water use we should be
addressing that across the board not just in the SMA is my concern.
Mr. Starr: Commissioner Mardfin.
Mr. Mardfin: Is someone wants to craft something restricting – allowing pools but only salt water
pools I would find that an acceptable compromise. It just seems to me somewhat obscene to be
building four pools when they’re 70 feet from the ocean and I just don’t get it. It’s – and as the
Director says there’s a possibility that some sort of storm surge wo uld go in if it was fresh water and
have an adverse effect on the reef system or the fish life or any of the life in the ocean. So that’s
the reason that I would restrict it here whereas I wouldn’t do it if it was Kula.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: The difference is if you live upcountry you can’t walk 100 feet to take a swim in the
ocean. That’s why the difference.
Mr. Starr: You know, I agree with the sympathies, it’s just a legal tough position to be in, but you
know, there may be other issues with this. Commissioner Hiranaga.
Mr. Hiran aga : In the p ast w hen hotels have com e be fore us for SMA permits and their renovations
they always talk about how they’re conserving water for their water features and recycling water so
that’s basica lly the same intent that I’m re questing they cra ft is water conservation and how they’re
going to recycle the ir water so that it’s not in from the potable water and out into the sewe r.
Mr. Starr: Okay, an yways we ’re approaching the witching hour here. Can we deal with the vote on
the amendment or is there any other comments before we go? Comm issioner Mardfin.
Mr. Mardfin: I’d b e w illing to – I sort of threw out there that somebody might want to craft something
about a salt water pool, but I haven’t heard anything. So if there’s nothing coming forth on that, that
I’m h appy to vote for m y am endm ent.
Mr. Hira naga: I believe they’re w orking on language currently.
Mr. Starr: But right now we have an amendment on the floor, and unless one wants to amend that
am endm ent then w e should vote on that am endm ent. So, Commissioner He dani.
Mr. He dani: I ha ve a problem with prohibiting pools on this particular project. Because it’s a
condominium project th at’s being proposed I think to some degree that’s w hy yo u see architecture
that’s, well, it’s actually identica l I think on the drawings is because they wanted to create a unified
presentation for the project as a condominium project with four independent single family units.
That’s not to say that that’s right or wrong but that’s probably the philosophy that they’re following.
The question of pools has to be something that we wo uld relate to eve ry sh oreline p roperty. W e
don’t know wh at the elevation of the pool is. W e don’t kno w w hat tsun am i inun dation possib ility of
a swimming pool is at this particular point in time and I find it difficult to connect the dots as far as
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swimming pool, eliminating a swimming pool and the effect on the ocean. So I’ll be voting against
the am endm ent.
Mr. Starr: Although I think it’s insane to have p ools the re I don’t think I can legally defend the
amendment for those technical reasons. So anyway, a re w e ready to vote on the am endm ent?
Okay, all in favor of the amendment please raise your hand? All opposed to the amendment please
raise your hand?
It was moved by Mr. Mardfin, seconded by Ms. Pawsat, and
The Proposed Amend ment of Not Allowing Pools Fails.
(Assen ting - W . Mardfin, J. Paw sat)
(Disse nting - K . Hiranaga, B. U’u, J. Gu ard, D. Dom ingo, W. H edani, J. Starr)
(Ex cused - W . Iaconetti)
Mr. Starr: Okay, the amendment fails by a vote of 6 to 2. Commissioner Mardfin.
Mr. Mardfin: I’d like to imp ose a condition th at the entire project b e allowed one sea wa ter pool.
Mr. Starr: Is there a second to that? Sea water or a UV salt – UV saline.
Mr. Mardfin: That would be fine.
Mr. Starr: Seconded? Do we have a second for the amendment? Seeing none, the amendment
dies. Com missioner He dani.
Mr. He dani: Is it appropriate to ask s om e question s of the applica nt at this p oint?
Mr. Starr: Ye ah go for it.
Mr. Hedani: Mich what is the elevation of the properties that we’re contemplating?
Mr. Hirano: Stacy Otomo.
Mr. Stacy Otomo: Stacy Otomo again. Commissioner Hedani, it ranges from about eight at the
northerly end, starts off at about elevation seve n here. It goes up to roughly about elevation 20 on
the eastern boundary.
Mr. Hedani: What is the elevation of the pools?
Mr. Otomo: It will be roughly at around elevation 10 or so. Between 8 and 10.
Mr. He dani: Ten feet?
Mr. Otomo: Yes.
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Mr. Hira naga: Above sea level?
Mr. Oto mo: Above sea level.
Mr. Hiran o: Chair Starr, did yo u want to hea r the draft con dition regarding the conservation
measures for the pool or is that open for discussion?
Mr. Starr: Okay, lets hear them.
Mr. Hira ga: Gw en Hiraga. For you r consideration and feel free to edit as w e go along, but what I
came up with w as, “tha t the applicant shall ma ke every effort to minimize the usage of water, and
reduce evaporation by mitigative measures such as installation of filtration systems, pool covers,
prohibition o f backw ashing, and use of salt water if practicab le.” Som ething like that.
Mr. Starr: Okay, Comm issioner Hiranaga.
Mr. H iranaga: I don’t ca re for the word “if practicable.”
Ms. Hiraga: O kay, saline p ools is okay.
Mr. Hiranaga: When you say filtration, does that mean the same thing as recycling the water?
Ms. Hiraga: Brian you got to come up.
Mr. Starr: Identify yourself.
Mr. Brian Maxw ell: Sorry, Brian Maxwell. That’s a process of the filtration of cle aning it. So they’ll
use filters instead of the old fashioned w ay th ey h ave a big drum and they’d backw ash the w hole
thing. Now they can do it with filters and not have to waste so m uch w ater.
Mr. Starr: Okay, does anyone want to offer an amendment to add that as a condition?
Co mmissioner Hira naga.
Mr. Hiranaga: I’d like to offer an amendment but there was also the other condition that Colleen
offered regarding trying to individualize the –
Mr. Starr: That was already included. That one and the energy conservation were already part of
the original mo tion. So I think we just n eed to add a pool one and then wh atever else you wa nt.
Mr. Hira naga: Are you sure about that?
Mr. Mardfin: Yes.
Mr. Starr: What was the original motion Jeff?
Mr. Hira naga: I think it was jus t the staff report.
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Mr. Mardfin: Kent I ma de it as p art of my motion to approve.
Mr. Hunt: That’s what my notes indicate also.
Mr. Hiranaga: They were inclusive?
Mr. Hunt: Correct. Move, okay with architectural changes, my wording and then also, with a
deletion of pools and that one failed.
Mr. Mardfin: I’ll second the am endm ent.
Mr. Starr: Wait, was that an amendment Kent?
Mr. Hiranaga: Well, I don’t think they have the language yet. This is amendment regarding the
pools?
Mr. Starr: Yeah.
Ms. Suyama: What I got from the proposed amendment is that it would be a condition 21, “that the
applicant shall make every effo rt to minimize the impact of the pools through mitigative measures
such as filtration systems, pool covers, prohibition of backwashes and use of saline water.” That
wa s what was sta ted.
Mr. Starr: Use every effort? Can they delete that?
Mr. H iranaga: Just say, “sh all minimize .”
Ms. Suyama: Shall minimize.
Mr. Starr: Yes.
Ms. Suyama : Shall minimize the impact of pools through mitigative measures such as –
Mr. Starr: Including not such as.
Ms. Suyama: Including. Okay, including but not limited to?
Mr. Starr: Ye ah.
Ms. Suyama: Want me to restate it all over?
Mr. Starr: No.
Ms. Suyama : Okay.
Mr. Starr: Comm issioner He dani. Wait, wait, we have an amendment as offered by Commissioner
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Hiranaga, seconded by C om mission er M ardfin and now we need to read it over one more time
Co lleen .
Ms. Suyama: “That the applicant shall minimize the impact of the pools through mitigative measures
including but not limited to filtration systems, pool covers, prohibition of backwashes and use of
saline water.”
Mr. Starr: Okay, so we have an amendment on the floor. We can disc uss that amendm ent, we can
am endm ent that am endm ent or w e can vote on it. Commissioner He dani.
Mr. He dani: Okay, I have a question at this point. The language as proposed indicates they have
no choice other than to have a salt water pool. Is that acceptable to the applicant?
Mr. Maloney: John Maloney. Yes, we always inten ded to use saline , have saline pools.
Mr. Hedani: Jesus Christ, why didn’t you say so in the beginning. Thank you.
Mr. Starr: They’re more fun to swim in anyway. Okay, we have an amendment on the floor
regarding the pools. Are w e rea dy for the question? Okay, all those in favo r of the amendm ent,
please raise a hand. Anyon e opposed to the amendm ent raise their hand.
It was m oved by Mr. Hiranaga, seconded by Mr. Mardfin, then
VOTED:

To Add the Condition: “That the applicant shall minimize the impact of
the pools through mitigative measures inc ludin g but not lim ited to
filtration systems, pool covers, prohibition of backwashes and use of
saline water.”
(As sentin g - K . Hira naga, W. Mard fin, J. Gu ard , B. U ’u, D . Do mingo,
J. Paw sat, W . Hedani, J. Starr)
(Ex cused - W . Iaconetti)

Mr. Starr: O kay, I saw seve n hands go up and I sa w o ne hand not do anything w hich abstention
which is counted as a vote for. So the amendment passes. Now we’re ready for discussion,
another amendm ent or the m ain motion. G o ahead Co mmissioner He dani.
Mr. He dani: Okay, I ha ve a question for the applican t’s arc haeologist on e m ore time .
Mr. Starr: Okay, we’re overtime though go ahead. Cost is triple.
Mr. Hedani: Put it on my tab. When the question was posed to you as to the ability to connect the
surrounding potential archaeological features anything that might be on site your response was that
there’s no way that you could tell without the area being cleared. Is that correct?
Mr. Dega: I’m not sure I understand. You’re trying to connect the surface architecture with the
subsurface or?
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Mr. Hedani: No, I’m trying to connect anything that might be on the site with anything that might be
around it.
Mr. De ga: Yes.
Mr. Hedani: Is there a way that that could be mitigated?
Mr. Dega: Well, the best mitigation we have right now would be monitoring. And how do you
connect these things chronologically and by material types, that’s how we connect the different
parcels tog ether.
Mr. He dani: Okay, the property tha t I’m ta lking about is surrounding the Ga rcia property.
Mr. Dega: Yes.
Mr. Hedani: Who is that owned by? Is that Dowling at this point?
Mr. Dega: You mean the non Garcias parts?
Mr. He dani : Right.
Mr. De ga: I don’t kn ow .
Mr. Hedani: Does anybody know?
Mr. De ga: Makena R esort.
Mr. Hedani: So it’s the Dowling Company, Makena Resort or the consortium that owns the Makena
Resort. Have they contracted with you to do an archaeological survey of that area?
Mr. Dega: No.
Mr. He dani: Are they contem plating doing that?
Mr. Dega: Haven’t talked to them at all. I’m not sure. If they p lan to build or do any ground altering
activity they have to go through the permit process and the SHPD will require inventory survey
there. If they d on’t want to do anything, the land just stays like that.
Mr. Starr: I think they h ave another consultant working on there.
Mr. Hedani: Okay, the question that I would have then would be wh ether or not we could allocate
funds from this p articular project to wa rds the efforts of doing a larger more co mprehensive
archaeological surve y of the region in order to add ress Comm issioner Pawsat’s concerns that w ere
first raised.
Mr. Starr: Well, offer an amendment if you want to.
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Mr. Hedani: ...(inaudible - changing of tape)... ass backwards way then. What would it take to do
an archaeological survey of the property mauka of the Garcia property in terms of dollars?
Mr. Dega: What’s the acreage?
Mr. Hedani: A hundred acres.
Mr. Dega: That whole area. A good inventory survey I’ll give you time for a hundred acres, at least
two to four w eeks.
Mr. Hedani: I’m talking dollars.
Mr. Dega: Oh geez, we’re no good in math that’s why we’re in archaeology, $50,000 to $80,000
maybe. I mean, $30,000 to $50,000. I’m just guessing. It depend s. If you know w hat’s o ut there
to begin with you do a reconnaissance so you can see what is out there and then narrow it down
to the time and the cost. Right now based on what you have in Garcia, in this area, there’s going
to be a lot of sites out there especially historic. There may be more heiau, there may be permanent
habitation so I would expect something, you’d find something. So $50k just o ff the top of my head.
Ms. Hiraga: Gwen Hiranaga. In response to Comm issioner Hedani’s comment I just w anted to note
that should M akena R esort as Mr. De ga indicate d, if they will be will be proposing any kind of
project then they will have to do a com plete archaeologica l inventory su rvey an d they d o that on
a project by project basis and they have always done that accordingly. So if you’re looking at
possib ly this project to fund or pay for a larger study I don’t know if it’s appropriate to have that as
a condition fo r this p roject but I think th at each project within th e M akena R esort if they were to
come in for an SMA perm it they wo uld have to do their own archaeologica l inventory su rvey.
Mr. Starr: Okay, Com missioner Mardfin.
Mr. Mardfin: The problem I see is that they’ll come in and they’ll do it for their property and they
wo n’t connect it to your property and what we want is a comprehensive study of the entire region.
Mr. Starr: Co mmissioner Pawsat.
Ms. Pawsat: That’s the problem with making it a standard that nothing exists unless the developers
discover it. You can’t do it b y pro ject, b y pro ject, development, development. It’s a sham and it’s
irresponsible and all these areas should have been identified a long time ago and have a proper
archaeological study done of the whole area and there would be places to develop in there and you
know , I would be having a fuckin tizzy here.
Mr. Starr: Well said. Okay, Deputy Suyama.
Ms. Suyama: Unfortunately, if we worked in a perfect world we would have the funding to do the
comprehensive study, unfortunately –
Ms. Pawsat: No, point of order, it’s not about working in a perfect. It’s about common sense and
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it’s just n ot that difficult. These guys are already ta lking to each other. They’re using the same
developers, it’s the same dudes and for them to have a little bit of social responsibility to go in and
do the archaeological site is not requesting too m uch. The y’ve already taken enough. They can
contribute a little bit bac k.
Ms. Suyam a: W ell, Ms. Paw sat, we can recommend things to developers that if they are coming
to coordinate. We try to do that. Similarly ho w w e try to do like tra ffic studies, to c oordinate
drainage studies, etc., but we cannot force people to do that. It’s a cooperation between
government and the private developer. We always try to do that, but other than –
Mr. Hiranaga: Can we get back to the agenda item please?
Mr. Starr: An yway, D eputy S uya ma lets m ove along but I do wa nt to make a very brief comment
in this area because I had some discussion on this at the American Planning Association National
at a very well attended session on ethics just a few weeks ago with the top ethics people from the
American Planning Association and you know, asking about this type of situation what was
suggested was that in ma ny, ma ny jurisd ictions these studies are done not by the applicant but by
the department and funded by the applicant. And so that it’s done in an arm length way and that
way it can be done on a wider basis instead of, you know, two or three separate small area studies
that don’t intermesh and although I don’t see any mechanism for dealing with that today except
perhaps denial which would, you know , put it off to a nother day, the n yo u know, I do think th at that’s
something that as a policy we should discu ss in the future. C om missioner He dani.
Mr. He dani: I’d like to move that we add an amendment to the main motion to require an
archaeological assessm ent of a $100,000 be im posed against the project for potential mitigation
or for a potential use in the future at identifying –
Mr. Starr: Re gional.
Mr. Hedani: Regional archaeological sites that may be of significance in the area that can be used
by the county.
Mr. Starr: Is there a second for the am endm ent? Okay move d by Com missioner He dani.
Mr. He dani: And I’d like to kn ow if the a pplican t would be agreeable to s om ething like that.
Mr. Starr: Seconded by Commissioner Pawsat. And the motion is to add a condition that would
state.
Mr. Hunt: I’ll try. Correct me if I didn’t get it right. “Require the applicant to contribute a $100,000
for potential use at identifying regional archaeological sites to be used b y the c oun ty.”
Mr. He dani: Correct.
Mr. Starr: I wo uld take out the word, “potential.” For use by the county in a regional archaeological
study. L ooking for sites in the area.
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Mr. He dani: Esse ntially we ’re breaking new g round here and I think wh at we’re talkin g about is
setting up a fund so that we can try to have som e independent analysis done by the county relative
to situations like this where there may be interrelationships.
Mr. Starr: Yo u got that Jeff?
Mr. Hunt: Somebody would have to repeat it. There’s a couple versions.
Mr. Hedani: I think you got it right the first time.
Mr. Starr: Okay, I just don’t want to “potentially” use it. If there’s a fund, I want it to b e definitely
used. Commissioner Hiranaga.
Mr. Hiranaga: I’d like the Corporation Counsel to comment on the proposed condition.
Mr. Giro ux: I h ate to inte rfere with you r process.
Mr. Starr: Come on, come on.
Mr. Giro ux: W ell, I think that, yo u know, you’ve got to put it on the record as far as you know what
your basis is. And I think there’s been discussion about it. Any time yo u’re asking for m oney it’s
going to be looked as an exaction. This type of decision making, you know, has to be done by a
body. You know, like Mr. Hedani said, you’re breaking new ground and you’re looking at a situation
where, you know , you really don’t have a template. So, whether it’s going to be looked at as
reasonable or rational or whatever, I think that’s got to be debated amongst the body and if you
guys can get con sensus to that and feel comfortable with your basis then you got to go to the next
level and look at proportionality.
Mr. Starr: Be fore we go any furth er, I’d like to ask the applican t if this is something that they will do
voluntarily in which case there’s no legal – you know, the legal issue is a moot point because it’s
being offered up by th e applican t. So applica nt.
Mr. Ma loney: Joh n M aloney, Pacific R im Land . I’d like to rem ind everyb ody here that this is 1.55
acres of land an d we ha ve all the archae ological studies don e on our prope rty that w e’re
responsible to do. All of a sudd en w e’re going to start doing a hundred acres of somebody else’s
land and have to pay for that. I just feel that that’s terribly huge injustice as far as putting that on
our project and the Garcias were here a month or so ago and that wasn’t the case to theirs and
their’s is even a m uch, much larger site that has m ore sign ificance than this on e acco rding to the
reports that we have re ad.
Mr. Starr: Okay, Com missioner He dani.
Mr. Hedani: Is that a no?
Mr. Maloney: We m ight consider participating, but geez to all of a sudden to have a $100, 000
levied on this project for that it just seems unfair on a 1.55 acre project and we’re down zoning from
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community plan hotel to reside ntial.
Mr. Starr: Okay, we really got to finish up here one wa y or a nother. Co mmissioner He dani.
Mr. Heda ni: Last question. Robert, what’s the value of the property that you’re contemplating
constructing.
Mr. Maloney: What the value it would resell for?
Mr. He dani: Right.
Mr. Maloney: Our pro forma right now is approximately $3 million.
Mr. Hedani: A piece?
Mr. Maloney: Yes.
Mr. H eda ni: Tim es four?
Mr. Maloney: Yes, but we also paid quite a bit for the property fo r acquisition.
Mr. Starr: Commissioner Guard.
Mr. Guard: Thank you. I don’t remember what happened with the Ga rcia one m ainly in regards to
the size of their homes and then going from hotel to residential, I don’t know if that changes the
character of wh at we should be looking at from a com munity plan standpoint because I’m looking
on your power point presentation on page 4, and I can name most of the owners on that side of the
road and on both they’re fairly – mostly of them are all very rural in c haracter. So I jus t can’t
remember what we saw as part of the Garcia presentation for the size of those seven homes and
with the loss of them here, I’m going to have to leave, I’m wondering if we might be able to defer
to take a look at that later to get the community plan informa tion for residential jus t to make sure
it’s going to fit in with the neighborhood. Just it seems like everyone’s ge tting frustrated and I’m
going to have to leave anyway and I don’t know if we’re going to come to a vote in the next five to
ten minutes.
Mr. Starr: I must say I would m uch rather either approve or deny because we have a hundred, two
hundred, three hundred items to deal with.
Mr. Guard: I realize that, but without the community plan to be looking at four, 4,000 foot homes
when I cannot remember what the Garcia family subdivision said. I mean, they were going to keep
a few of those existing ones which are very rural in character. You have the King property, you got
Da vid Bowie’s old house w hich is probably the topic o f most debate on that point then it go es to all
original family owners and we can go all the way down the list and mo st of them a re all sing le story
very qu aint homes.
Mr. Starr: Okay.
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Mr. Guard: Just to keep the character of the neighborhood.
Mr. Starr: Co mmissioner Hira naga, you had yo ur hand, yo u still want?
Mr. Hiranaga: I’m not sure if Commissioner Hedani had some basis to come up with the $100,000
fee, but on 1.5 acres that’s $6 0,000 per acre. So are w e going to be setting a precedent that
whenever undeveloped property comes before us for an SMA approval in the Makena area we will
be requesting $60,000 per acre. So on a 100-acre project w e’re going to be asking for $6 million
in archaeological donations for this fund. I mean, I can see the need for it or some justification for
it but I think more time has to be spent on how you come up with that number and maybe you can
enligh ten us as to how yo u came up w ith that num ber.
Mr. Starr: Commissioner U’u, I’m sorry, let me let Commissioner Hedani answer and then
Comm issioner U’u.
Mr. He dani: The logic of th e num ber Kent was I took $50,000 and doubled it.
Mr. Starr: Commissioner U’u.
Mr. U’u: N o, I agree w ith Comm issioner Hiranaga. O ne a cre a hun dred gran d. W e ha d testifiers
saying it would cost roughly $50,000 to do a study. Anybody we should be going after is the bigger
land developers. That’s my personal point of view.
Mr. Starr: Okay, lets vote on the am endm ent. Commissioner Mardfin, your last.
Mr. Mardfin: I wanted to – I’m not looking at the acreage. I’m looking at the number of units a nd it
works out to be $25,000 a unit and I think that’s a tad excessive because we’re talking about putting
this into a fund and therefore, we presumably will get other people to p ut into this fu nd and I would
urge that this be put into some sort of escrow fund because I don’t think we ought to do it until we
have more participa ting bodies. But I would m ake $10,000 unit. So I wo uld like to am end his
motion from a $100,000 down to $40,000.
Mr. Starr: Okay, is there a second to the am endm ent?
Mr. U’u: Second.
Mr. Starr: Okay, so we have an amendment to the amendment, that raises the amount from a
$100,000 to $40,000. It was moved by Mardfin and seconded by, who was that Bruce U’u?
Mr. U’u: Yeah.
Mr. Starr: An d C om missioner He dani on the amendm ent to the amendm ent.
Mr. Hedani: I would consent to withdrawing my motion or restating my motion to revise the number
from a 100 to 40.
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Mr. Starr: W ell, it’s already d one by an am endm ent to the amendm ent.
Mr. Hedani: Just to move things a long.
Mr. Starr: Are we ready to vote on the am endm ent to the amendm ent?
Mr. U’u: Yeah.
Mr. Starr: Okay, we’re voting on the am endm ent to the amendment which is to reduce the amount
from a $100,000 to $40,000.
Mr. Mardfin: And to have this g o into an escrow account.
Mr. Starr: And I’m assum ing that this is something that’s still hostile to the applicant is that correct
even at the reduced amount?
Mr. Gu ard: I have a comment.
Mr. Starr: Wait a second.
Mr. Gu ard: Well, while th ey ta lk I go t a co mment.
Ms. Ohashi: Reducing it to $40,000 is much better for the application. However, we do have some
concern about the precedent that the commission is setting and if that’s the case then I think we
need to see something like this in all projects. As it was m ention ed, G arcia w hich cam e be fore the
commission about a month and a half ago, never came up. It’s a much larger area and the Ga rcia’s
one I believe wa s jus t for single fam ily lots. In response to Commissioner Guard, I believe it was
just fo r residential lots not hom es.
Mr. Starr: Okay, so it sou nds like it’s still ho stile to the applica nt. Comm issioner Guard go ahead.
Mr. Gu ard: Just on – talking of escrow a cco unts it starts to bring very bad memories of Honua Kai
and all these accounts that go unfunded or never worked on. I know there’s funds out there. Maybe
in this region we just need to look at more comprehensive plan on – I mean, OHA’s – we see OHA
always giving exam ples and I believe they wanted to participate in studies mauka of this area. So,
I just fe el like we ’re kind of jus t shooting real quick. Y ou’re going to loose us.
Mr. Starr: We have an amendment on an am endm ent. Commissioner He dani. Yeah, lets get to
wh ere we vote on it.
Mr. Hedani: My suggestion for this particular initiative was to obtain consent from the developers
towards the initiative. If it’s hostile to the developer then – and it’s the Garcia property that
prompted this particular movement where you can have an artifact identified in one location that has
a connection to another location that you don’t kn ow about. In this particular case, the developers
own archaeologist has stated from his side that he cannot make that assessment because he
doesn’t know . And so I’m just d isap pointed that we’re haggling ove r $40,000 on a project tha t’s
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well, you know, that’s worth well over $12 million.
Mr. Starr: Please be ve ry, very brief. Three w ords you’ve got.
Mr. Maloney: As far as the hostile, I m ean, we’re not trying to be hostile, it’s just that I was trying
to be fair and we wo uld entertain a $40,000 commitme nt to a study. I do n’t kn ow how that gets
collected or ?
Mr. Hedani: I appreciate that and from my perspective it would be towards something that would
recognize Makena as so me place that’s special an d different.
Mr. Starr: Okay, lets move along. We have an amendment to the amendment on the floor lowering
the amount from a $100,000 to $40,000 on the original amendment. We’re going to vote on that
amendment to the amendment. Just the amendment to the amendment lowering it to $40,000. If
you’re in favor of that am endm ent to the amendm ent, please raise your hand. Okay, I see seven
in favor. O ne opposed.
It was moved by Mr. Mardfin, seconded by Mr. U’u, then
VOTED:

To Amend the Proposed Am endment that the assessment be $40,000
and th at the assessm ent be placed in an escro w account.
(As sentin g - W . Mard fin, B . U’u , K. H iranaga, J. Gu ard , D. D om ingo,
J. Paw sat, W . Hedani)
(Disse nting - J. Starr)
(Ex cused - W . Iaconetti)

Mr. Starr: The amendm ent to the ame ndm ent passes. Now we’re voting on the original amendment
which would create a special escrow fee and now it’s been changed to $40,000 for an
archaeological survey of the area. Comm ents on the amendment?
Mr. Mardfin: It’s just the wider region.
Mr. Starr: Yeah, the wider region. We are voting on that amendment with the second amendment
attached to it. All in favor, please sign ify by raising you r hand.
Mr. U’u: What are we voting on?
Mr. Starr: W e’re voting on the amendm ent that would create this archaeological study to be –
$40,000 for the region. All those in favor, please raise your hand. So one, two, three, four, five,
six, seve n. All opp osed please raise your hand.
It was moved by Mr. Hedani, seconded by Ms. Pawsat, then
VOTED:

To require th e ap plicant to contribute $40,000 which is to be placed in
an escrow account for use at identifying regional archaeological sites
to be used by the c ounty.
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(As sentin g - W . Hedani, J. Pawsat, J. G uard, B . U’u , W. Mard fin,
D. Do mingo, J. Starr)
(Dissenting - K. Hiranaga)
(Ex cused - W . Iaconetti)
Mr. Starr: We have seven in favor. One opposed. So we have accepted the amendment and that
will create the archaeological study. Now we have the main motion with the amendment and the
amendment to amendm ent attached to approve the SMA for the entire project with the condition
regarding swimm ing pool, en ergy conservation design and archaeologica l, etc., etc. Are we ready
for the main m otion? Okay, all tho se in favor of the main motion with all that other stuff attached
please raise yo ur hand. O ne, two, three, four, five . All those opposed please raise your hand, one,
two. All those abstained, please raise your hand.
Mr. Gu ard: I guess I’m a nay. I w as just h oping to defer.
Mr. Starr: Okay, we’re one short. We got to go back a gain.
Mr. Guard: You had five.
Mr. Starr: I forgot to count. Five and two and one.
It was moved by Mr. Mardfin, seconded by Mr. U’u, then
VOTED:

To Approve the Special Management Area Use Permit, with Conditions, as
Amended.
(Assenting - W . Mardfin, B. U’u, K. H iranaga, D. Domingo, W . Hedani,
J. Guard)
(Dissenting - J. Pawsat, J. Sta rr)
(Excused - W . Iaco netti)

Mr. Starr: Okay, the motion passes by the vote of five to two with one abstain wh ich a ctually counts
in favor. So it be comes six to two. Congratulation s.
Ms. Hiraga: Thank you .
F.

DIRECTOR’S REPORT
1.

Planning Director reporting pursuant to the Maui Planning Commission’s SMA
Rules the filing of the following Notice of Appeal of the Planning Dire ctor’s
Decision:
LANCE D. COLLINS on behalf of WILLIAM KNOW LTON and
CATHERINE KNO WLTON subm itting a Notice of Ap peal of the Dire ctor’s
Decision dated April 18, 2008 of an exemption on the Special Management
Area Assessment application submitted by LUDMILA GUTERMAN-REEVES for
the construction of a boundary wall and three (3) 80 square foot storage sheds
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at 53 0 North Holokai Place, TMK: 2-8-011: 007, Peahi, Hamakualoa, Island of
Maui. (SM5 2008/0061) (APPL 2008/0001) (T. Kapuaala)
Mr. Starr: Okay, we’re out of time. Folks I wanted to take one item very, ve ry quickly an d then we’re
going to leave the rest and they w ill roll over. This is an item on which we don’t have to take action
but for which we need to be notified. T ake over Co rporation C ounsel. He w anted us to deal with
this today.
Mr. Giroux: Yeah this is item F-1. You just have to acknowledge receipt that you have received
notice that somebody has appealed a action of the director. So, I guess we’ll at the next tim e w e’ll
take care of sc heduling th is as far as – it looks like it’s going to end up as a contested case.
Mr. Starr: Okay, does everyone acknowledge that? Okay, good we’ve acknowledged it and w ith
that being said, everything else will roll over. Meeting is adjourned.
E.

COMMUNICATIONS
1.

Corporation Counsel’s disc uss ion o n Professor John V an Dyke’s
Memorandum on the Sunshine Law, Chapter 92, Hawaii Revised Statutes
(J. Giroux)

Matter deferred to the June 10, 2008 agenda.
F.

DIRECTOR’S REPORT
2.

Planning Dire ctor no tifying th e M aui Planning Co mmission pursuant to
Section 12-202-17(e) of the Maui Planning Comm ission’s of his intent to issue
a time extension on the following requests:
a.

SUNSTONE KEOKE A, LLC requesting a 2-year Special Managem ent
Area Use Permit time extension on the period to initiate construction
of the Liloa Village Subdivision at TMK: 3-9-002: 116, 150, and 151,
Kihei, Island of Maui. (SM1 2004/0010) (L. Callentine)
The Comm ission shall acknowledge receipt of the request. The
Comm ission may review the permit time extension request or waive
review of the reques t.

Matter deferred to the June 10, 2008 agenda.
b.

BETSILL BROTH ERS CO NSTRUC TION, INC. requesting a 2-year
Special Us e Perm it time extension on the period to com plete
construction of the Kalama Heights Phase II project, a 36-unit senior
multi-fa mily residential project with related on and offsite infrastructure
imp rovem ents at 101 Kanani Road, Kihei, Island of M aui. (SM1 970012)
(P. F asi)
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The Commission s hall ack now ledge receipt of the request. The
Comm ission may review the permit time extension request or waive
review of the reques t.
Matter deferred to the June 10, 2008 agenda.
3.

Planning Director requesting that the H ana Adviso ry Co mmittee be allowed to
comment on the proposed Service Business District (SBR) District Bill as
several SBR designated pro perties in the com munity plan are located in Hana
Town. The public hearing by the Maui Planning Co mmission is scheduled for
June 24, 2008.
The Comm ission may decide to seek comments from the Hana Advisory
Co mmittee prio r to th e June 24 M aui Planning Co mmission public hearing.

4.

Re gistratio n fo r 2008 HC PO Co nferen ce - Sept. 10-12, G ran d W ailea H otel.

5.

Planning Department’s Follow-Up Report on Matters raised by the Maui
Planning Comm ission at the May 13, 2008 meeting.

6.

Planning Commission Projects/Issues

7.

EA/EIS Repo rt

8.

SM A M inor Perm it Repo rt

9.

SM A Exem ptions Rep ort

Item Nos. 3 through 9 were deferred to the June 10, 2008 agenda.
G.

NEXT RE GULAR MEETING D ATE: June 10, 2008

H.

ADJOURNMENT

The meeting was adjourned at 5:29 p.m.
Subm itted by,

CAROLYN J. TAKAYAMA-CORDEN
Secretary to Boards and Co mmissions II
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RECORD OF ATTENDANCE
Present
Jonathan Starr, Chairperson
John Guard IV, Vice Chairperson
Kent Hiranaga
Bru ce U’u
Ward Mardfin
Donna Domingo
Joan Pawsat
Wayne Hedani
Excused
William Iaconetti
Othe rs
Jeff Hunt, Planning Department
James Giroux, Department of the Corporation Counsel
Mike Miyamoto, Department of Public Works

