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CHAIR MATEO: ... (gavel) . .. Meeting of the Policy Committee for July 3rd , 2007, will come
to order. The Members present this afternoon, we have the Committee Vice-Chair,
Chairman Hokama; the Committee Members with us this afternoon includes
Member Anderson,
Baisa,
Johnson,
Medeiros,
Molina,
and
Victorino.
Member Pontanilla is excused this afternoon. And also with us from the Corporation
Counsel, we have both Madelyn D'Enbeau and Ms. Jane Lovell. And from the Staff of
the Committee with us this morn ... , this afternoon is Ms. Gayle Revels and
Ms. Camille Sakamoto. Secretary, do we have anyone signed up to testify this
afternoon?
MS. SAKAMOTO: No, Mr. Chair.
CHAIR MATEO: Thank you. Members, if it's okay, instead of closing testimony right now, the
Chair will leave it open just for a little longer in case there is anyone who is late in
arriving.
COUNCIL MEMBERS: No objections.
CHAIR MATEO: Thank you. At this point, there are, we have three items on today's agenda.
The first item on the agenda is Policy 29. And, Members, you can follow along with me
on the agendas. Policy 29, eminent domain for the acquisition of real property situated at
Paia, Unit 2 of the Montana Beach Condominium.

ITEM NO. 29:

EMINENT DOMAIN FOR THE ACQUISITION OF REAL
PROPERTY SITUATED AT PAIA (UNIT 2 OF THE MONTANA BEACH
CONDOMINIUM) (e.c. No. 07-190)

so.
be able to address all of our issues and questions
open session this afternoon.
. .Ms.
can provide additional
comment please?
MS. D'ENBEAU: Thank you very much, Mr. Chair. I have in front of me a small version of the
map of the Montana Beach Condominium location. And if anybody would like to, to see
that, I'd be happy to pass it out. Is that something, yes?
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COUNCILMEMBER VICTORINO: Yes, please.
CHAIR MATEO: Yeah.
MS. D'ENBEAU: Okay. To kind of fix in your mind more clearly what we're talking about
here ...... the, we call this the "Montana Beach area", because the condominium that was
formed is called the Montana Beach Condominium--and that name was the choice of the
person who set up the condominium. It has nothing to do with the particular location.
The property is located immediately adjacent, right next to, Baldwin Beach Park, on the
Paia side. And because it's been formed into a horizontal condominium--as you'll see at
your map--there are three units that are referred to as Apartments A, and also Limited
Common Element A. .. that's the one that's closest to Baldwin Beach Park, that's right
adjacent to Baldwin Beach Park parking lot, that's on the Paia side. Then there's
Apartment B, which is also Limited Common Element B, and also referred to as Lot 2.
So, these, there's a lot of names. Sometimes it's called Apartment B, sometimes it's
called Lot 2. The third one is Lot 1, Common Element C, Apartment C. The County has
already purchased and is the owner of Apartment A and Apartment C. The remaining
area is the, the subject of this request for a res ... , condemnation resolution is Apartment
B, the center apartment. We have, we negotiated a settlement and the Council approved
it, the purchase of Apartment A and Apartment C, and this ended extensive and very long
litigation with the owners of those two apartments. The owner of Apartment A was the
Holland, Mr. and Mrs. Holland, and that's where the nearly completed residence was
located that you may have, may be familiar with. Apartment C was owned by Michael
Weidner. So, the County has settled with Michael Weidner and the Hollands, it's been
almost two years ago now, and owns those two units. The center belongs to, is owned by
Kurt Ulmer. Kurt Ulmer was the original person who purchased the entire area and
formed the condominium. And there is an agreement of sale between he and a gentleman
named Asghar Sadri. So, the remaining parties, if you will, are Asghar Sadri and Kurt
putative purchaser of
of
two

resclsslOn
exemption
determinations. Now, that's a lot of. .. verbiage. Basically what, what this all meant was,
the big question was do these owners need to obtain SMA permits before they build.
That was the whole question. And initially the Planning Department, the Planning
Director said, no, they're exempt. And then based on an opinion from Corporation
Counsel, he said, oh, I'm wrong, you do need to get an SMA permit. And at that point
there were a couple of options open. The owners could have gone ahead and applied for
an SMA permit, but they chose, which is perfectly their right to do, to appeal the
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Planning Director's decision to the Planning Commission. And that appeal, because of
the number of parties involved and because of the vast amount of discovery took three
years to conclude, was concluded in August of2004.
COUNCILMEMBER ANDERSON: Excuse me, Chair?
MS. D'ENBEAU: Yes?
CHAIR MATEO: Ms. Anderson?
COUNCILMEMBER ANDERSON: Ms. D'Enbeau, I hate to interrupt you-MS. D'ENBEAU: Oh, excuse me.
COUNCILMEMBER ANDERSON: --and I know it is a complicated thing, but I think that one
part that you left out is critical and that is that the Planning Director did not rescind the
SMA exemptions until a member of the public filed an appeal of the Director's decision.
MS. D'ENBEAU: That is a very critical part and thank you for calling that to my attention.
That is exactly correct. What happened was when the dec ... , when the SMA exemption
determinations were, there are writ ... , it's a written document. When they were issued
by the Planning Director, the public interest group which was Christina Hemming and
Hui Alanui 0 Makena filed an immediate appeal with the Planning Commission. So, and
you're right, that is critical. It does complicate things a bit, but I think it is important to
understand. So, that appeal was filed. In other words, the public interest group was
saying, no, these should not be exempt from SMA permits, and we want to appeal this to
the Planning Commission.

correct.

he rescinded his earlier decision
they
need an
And so
SMA permit then--we have one appeal pending already, the appeal by the public interest
group, and then now essentially the, that's, that's been made moot in a certain way
because now the Director is saying, you know what, I think that I made a mistake and,
and we should rescind this. Now, the owners all filed their appeals because ... of the
rescission because the SMA exemption determination has been rescinded. So, so.
Councilmember Anderson is totally correct. That, that's part of, of the rather convoluted
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history. And then the public interest group intervened in the contested case that was held
with respect to the owners' appeal in front of the Planning Commission. Now, where we
are on all of that now is, is the Hollands and Mr. Weidner have settled. So, Apartment A
and Apartment C belong to the County and there's no litigation involving those
apartments. Apartment B, the one that's the subject of this resolution, there hasn't been a
settlement reached and ... the, the litigation continues. There are two Federal lawsuits
that have been filed by Mr. Sadri, and the appeal to the Circuit Court from the decision of
the Planning Commission is now being briefed and that, that argument will be on
August 15 th . So, we don't know yet what the Circuit Court will do about the Planning
Commission's decision that SMA permits are required .
. . . So, please if any of this is unclear, and I certainly can understand why it might be,
please ask me to clarify it. I, it just, this is a very complicated issue, but that's where we
are in terms of the other litigation. Today ... does anybody ... today what, the purpose of
today's request is the, a resolution to start a condemnation action on Apartment B--the
one that's still unresolved. And that's, of course, the Council's decision whether or not
the Council thinks it's in the best interest of the County to acquire this particular parcel.
You will notice that it, it represents approximately half of the whole Montana Beach
Condominium even though there are three units, the two A and C were the smaller two,
and B was approximately half of, of the remainder. And the area is, is designated Open
Space and Park. That's in your reso as well. And I also have a map here if anybody
wants to look at it that shows what the Community Plan designations are for the, for the
parcel. That may be just confusing the matter, I don't know.
CHAIR MATEO: ... Ms., Ms. D'Enbeau, can you now be a little specific with us in addressing
your letter to, to Chairman Hokama dated March 30 th , 2007, regarding the submission of
your proposed resolution?

of this
ANDERSON: Thank
Chair. I think another important
scenario that I, it is a very con ... (laughter) . .. convoluted
complicated issue, and it
went, it goes back to 2000. And not many of us were around in 2000, but some of us
were ... (laughter). ., I think in 2000, Ms. D'Enbeau and I were both working for
Councilmember Nishiki. So, we were involved at that time. And since it's so far down
the road, I want to take a moment to just remind us, and then ask, follow-up with a
question to Ms. D'Enbeau on this, how this all started. Because ... (sigh). .. you know, I
think that the taxpayer and the County is put in a really unfair position by this Federal
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lawsuit. And, you know, it may be forcing the issue beyond what is necessary, but ... and,
and the reason I think that it's really not. .. really not something that we should even have
to deal with is because the record shows that when they first came in for a Special
Management Area assessment exemption--and the owner of the property at the time was
Kurt Ulmer for all three of the units within this one parcel of land--and his SMA
exemption signed by the Director John Min was for a single-family dwelling proposed,
not for three single-family dwellings, for one. And then when it became known that they
were going to do three and the public became aware of it, and really what made the
public aware of it was they started bringing in boulders to shore up the shoreline to bring
infill to make the building area more appropriate. And that in itself was a violation not
only of State and County law, but of this SMA exemption that they had. So, you know,
they never had permission to build three homes under an SMA exemption, ever. Then
the next thing they did, Kurt Ulmer did ... as the owner of the property, was to go to the
Land Use and Codes Administration and Public Works and file for a plan review waiver,
a plan review waiver permit. Right here. Plan review waiver permit means that you can
build without going through the review process that the County normally makes you do,
and then at the end of the building process all of the permits that you're required to have,
have obtained prior to building, you gotta approved at that time that you did it. And that
includes a shoreline certification, which they never did; that includes an SMA permit,
which they never did. Am I missing something else, Ms. D'Enbeau? I know those two
things for certain they needed to do, and they didn't do. But my point is that. .. a plan
review waiver permit was signed ... by Kurt Ulmer. The agreement that goes with
it. .. that they have to sign ... saying that the owner--and this is, this has to be signed by an
owner or his representative, which has to be either a licensed engineer or a licensed
architect, because it's fair to assume if they're licensed in the State of Hawaii they know
what the permits are that are required. And so, the County can say, okay, in good faith
you can go get the permits without us being involved and go ahead and do your building,
and then when you're all pau you come to us for an occupancy permit, and we'll check to
got
appropriate
along the
course,
do
states: ...

my
Ms. D'Enbeau, is because of this plan review waiver permit. .. you
is not a, you know, forever green permit.
s expired .
. . . And besides that, it wasn't signed by the owner, it wasn't signed by ... this agreement
was not signed by the owner, it was not signed by a licensed engineer or a licensed
architect. It was signed by an attorney. And I've seen the document that the attorney and
Kurt Ulmer signed giving the attorney power of attorney for certain things, but not for
this. So, I'm not going to name names, 'cause obviously ... nobody's named this person
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so far. But my point is, is that there are no valid entitlements to build on this property.
The building permit's been expired many years ago. It's not even, the agreement is not
even signed by a valid participant. So, my question is if there are no entitlements on this
property--and I'd like you to verify, you know, one way or the other if you agree .. .I, I'm
certain that Mr. Sadri and Mr. Ulmer don't agree since they're carrying this so far. But
since there are no valid permits to build, no SMA permit, no shoreline certification, the
very first thing you need to do .. .it seems to me ... and, and, and not only that, Members,
this property isn't zoned for building. It's zoned Park and Open Space. So, they would
have to get a community plan amendment and a change in zoning. And none of that was
done. So, I'd like to know ifthere are no entitlements to build on this property, and it's
not, and it's not zoned with any entitlement to build as far as the zoning category, then it
seems to me that the value of this property would be diminished ... extremely diminished
compared to the Hollands, they got a house on theirs. Can you affirm anything I just
said, Ms. D'Enbeau?
MS. D'ENBEAU: Well, Councilmember-CHAIR MATEO: Ms. D'Enbeau?
MS. D'ENBEAU: Thank you. Councilmember, the, much of what you've described is the
subject of litigation, and it wouldn't be appropriate in open session to discuss that,
because you have set forth, you know, facts that have been at least alleged in various
parts of the litigation, but as you pointed out there are opposing points of view as well. I
think for this particular resolution about the acquisition of the property, really the issue is
more focused on whether this is a parcel that the County Council feels or the Policy
Committee feels is appropriate for acquisition.
... You're getting into the point of

price, I guess, which is a separate, a separate

can discuss
want
be taken to the cleaner on this just because, you know, we want to
we were
to condemn the
then that's my, leads me to my other question--is..
property and purchase it, would that in and of itself negate all these lawsuits?
CHAIR MATEO: Ms. D'Enbeau?
COUNCILMEMBER ANDERSON: Specifically, the Federal one.
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MS. D'ENBEAU: There is some disagreement about that question. I think in terms of the
lawsuits it's better to discuss those in executive session, but I can say in open session that
when the property passes into the ownership of the, of the County--if the condemnation
resolution should be determined and the condemnation should be approved, excuse me,
and a condemnation action filed--then any claim for damages, of course, would cease
because the damages are based, the claims for damages are based on the alleged delay in
being able to build on the property and the property would no longer belong to the
present owners. So, that delay would be, would cease. So, yes, in that sense the, the
condemnation would resolve, in my opinion anyway, that, that particular problem.
COUNCILMEMBER ANDERSON: But not necessarily the Federal lawsuit?
MS. D'ENBEAU: But not necessarily the, not necessarily the past damages. But like I said,
that's something ... (inaudible ) ...
COUNCILMEMBER ANDERSON: The past alleged damages.
MS. D'ENBEAU: Yes, the past alleged damages-COUNCILMEMBER ANDERSON: Because, you know, how many years ago was it that the
Planning Commission said all you got to do is come get an SMA permit? And they've
refused to do that, too.
MS. D'ENBEAU: Right. Right. But I mean see these are all, this is all what's being argued in
the case, and it doesn't, in the cases, and it doesn't, it won't be resolved until the court
makes its ruling. So, I can appreciate what you're saying, but that wouldn't, the
condemnation action will have an affect on the ongoing lawsuits, but I don't believe
would cause
to be terminated as of the time we file the condemnation, in any case.

s

you,
Counsel? Mr. Medeiros?

Anderson. Members, additional questions

COUNCILMEMBER MEDEIROS: Mahalo, Chair. Because I haven't had an opportunity to go
to the site, and I, you know, was not in the, this history behind this-MS. D'ENBEAU: Yes, sir.
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COUNCILMEMBER MEDEIROS: --when the other two apartments or properties were
purchased... that was with, the purchase included the property under the buildings?
Because sometimes you can buy condos, just the building and not the property.
MS. D'ENBEAU: Yes, it included the property.
COUNCILMEMBER MEDEIROS: So, that, that, that's the case for Apartment B also?
MS. D'ENBEAU: Right. The only, the only property that has a building on it is Apartment A.
COUNCILMEMBER MEDEIROS: Oh, okay. So, Apartment B doesn't have any apartment?
MS. D'ENBEAU: Nothing's, there's, there's a sort of foundation there or part of a foundation,
but there is no building.
COUNCILMEMBER MEDEIROS: I see. I see. And ... you did mention that Apartment B is in
a transition of changing ownerships Is that correct? Somebody's buying it from
somebody ... Apartment B? Who is ... Sadri?
MS. D'ENBEAU: Yes, that's correct. Sadri is the person who was attempting to purchase the
property from Kurt Ulmer. So-COUNCILMEMBER MEDEIROS: Kurt Ulmer.
MS. D'ENBEAU: Yeah.
MEDEIROS: Okay.

would this affect

action?

: Okay.
MS. D'ENBEAU: And it may also include the putative, or the person who's attempting to
purchase it.
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COUNCILMEMBER MEDEIROS: Oh, okay. And then I don't know if you can disclose this.
and, and it's just for my information on what the County paid for A and C?
MS. D'ENBEAU: Yes, sir, and I hope I can get this correct, the correct amount. It'll be at least
close I believe. The, Apartment B, it was 1.8-COUNCILMEMBER MEDEIROS: Wait. No.
MS. D'ENBEAU: --excuse me, Apartment
COUNCILMEMBER MEDEIROS: Right.
MS. D'ENBEAU: --was 1.8 million.
COUNCILMEMBER MEDEIROS: Okay.
MS. D'ENBEAU: And Apartment A ...
. . . 4.56 is my best recollection. I know it's 4-point-COUNCILMEMBER MEDEIROS: Okay. For my purpose-MS. D'ENBEAU; --4.58.
COUNCILMEMBER MEDEIROS: --my purpose that's close enough.
MS. D'ENBEAU: Something like that, yes.
that's,

s

I

at

no figure,
COUNCILMEMBER JOHNSON: Yes, Madelyn, because this is a resolution
obviously, stated the procedure that we've ordinarily gone through is there will be an
appraisal done?
MS. D'ENBEAU: Yes, ma'am.

- 10-

POLICY COMMITTEE MINUTES
Council of the County of Maui

July 3, 2007

COUNCILMEMBER JOHNSON: Okay. Now, because we already own the other two portions
of this, how will the appraisal be conducted? Because basically even though this is
condominium property regime, it's not subdivided land.
So, when the third
parcel ... because obviously if there's one home built--and there was only one home that
could be built on that particular property--if the development rights for that third portion
under the condominium property regime, if that. . .is taken into consideration, not just as
a, as a parcel, but as a part of the whole entire TMK or property ... how will that be
evaluated when the appraisal is done? Will the property be looked at as a whole, and
then just only this portion attributed a value, or is there any particular way the appraisal
would be conducted?
MS. D'ENBEAU: This, this goes ahead a little bit to the following resolution which is asking if
the Council wishes to proceed that we retain counsel, an attorney on Oahu who is an
expert in valuation issues. But, of course, it's done according to the parameters that
licensed appraisers use, and I'm not totally familiar with what those are. But let me just
correct one statement which is a very common. . .statement to make, and L and I
apologize that I wasn't clear on it. It's never been established that only one house can be
built on this parcel. What's been established and is, is subject to litigation is that only
one house can be built without obtaining an SMA permit. In fact, no houses can be built
without obtaining an SMA permit. I should rephrase that. But the decision was that
because it was a condominium, even a house on the condominium property would be
part of a larger development. But all of that always only meant. .. the issue has always
been do you need an SMA permit before you go forward. So, that, that's always been the
question. And so, the only reason that the one versus three comes into it is that the
opinion of Corporation Counsel was that even though there's an exception that says a
single-family residence without not ... (end of tape, Side 1A) ... an SMA permit. The
opinion was when you have a condo with three potential houses--it's a horizontal condo,
it's not an apartment building--then you never have a single-family residence not
of
a

JOHNSON: Okay, I, and I, and I know that, you know, it's not contained
within this, but the obvious question is once this is adopted, then what would be the next
step? So, you know, to me I look at it much, I guess the way other people do in that, you
know, there are no entitlements as far as I'm concerned and no guarantee that there ever
would have been entitlements. But because we are now the owner of the two exterior
parcels and we in essence are part of the condominium association, if you will, I think if s
really important that we make sure that the appraisal is done in a way that really respects,
I guess, not only our opinion, but what is legal. Because if you view it one way
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... {laughter} . .. it's really going to be expensive, and if you view it another way, you
know, it's, it's going to be more in keeping with what one person would have actually
paid for that whole parcel if they came in and just developed it. You know, and, and it's
not subdivided. That's what, I think, is the most frustrating thing of all to me about
condominium property regime--is you, yes you can own property in that way, but I think
what it does is it basically tends to erode our laws. Because it's, to me, a loophole. And
I, I really don't, I don't like that. Not only on Ag land don't I like it but, you know, in
this particular situation I think it's inappropriate. But I hope that the public doesn't get
gouged on this as much as we already have been. Thank you.

CHAIR MATEO: Thank you, Ms. Johnson. Members, additional questions? Ms. Anderson?
COUNCILMEMBER ANDERSON: Yeah, I'm just reading my notes, and I, I think it's
important to note .. .I think ... what did you say for the price four point. .. on, on Apartment
A?
MS. D'ENBEAU: The Holland apartment was, I believe, 4.58.
COUNCILMEMBER ANDERSON: And of that 4.58, $300,000 was to their attorneys.
So ... and I, and I think that that needs to be noted that that wasn't the actual total price of
the property, because we had to payoff their attorneys, too. And so, in ... , and, and,
again, ifI'm asking a question you can't answer I'm sorry, but I'll ask it anyway. Should
we go forward and condemn the property and purchase it for the, the public ... are we
then still. . .I don't want to use the term "liable", because I don't think we are liable, but
are we still ... exposed to possibly paying their attorney fees ... Mr. Ulmer and Mr. Sadri's
attorney fees?
MS. D'ENBEAU: Mr. Sadri has filed a civil rights action naming the Planning Commissioners
as individuals and
County as
we usually
it 1983

... So, it's
understanding that the Federal lawsuit that they have filed is a civil rights
action stemming from the fact that they say the County extorted, tried to extort from them
a shoreline access.
MS. D'ENBEAU: Well, actually, ifI might--
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COUNCILMEMBER ANDERSON: Is that. ..
MS. D'ENBEAU: Excuse me, there are actually two Federal lawsuits. Both are, were brought
by Asghar Sadri. Mr. Ulmer has not-COUNCILMEMBER ANDERSON: Filed anything.
MS. D'ENBEAU: --filed any Federal lawsuits. He is a party to the appeal.
COUNCILMEMBER ANDERSON: Okay.
MS. D'ENBEAU: So, he is still a party appealing the Planning Commission's decision to the
Second Circuit Court. The two Federal lawsuits were filed by Mr. Sadri, one of which is
a 1983 action and that's against the Planning Commissioners for the decision that they
made in upholding the, in upholding Director Min's rescission of the SMA exemption
determinations. So, that lawsuit is proceeding in, in Federal Court.
COUNCILMEMBER ANDERSON: And, and-MS. D'ENBEAU: There's a second Federallawsuit-COUNCILMEMBER ANDERSON: --now, wait. Wait. Now wait, that, just on that
lawsuit--you're saying it's a "1983 action". What does that mean again?
MS. D'ENBEAU: It means that they're, they're alleging that their civil rights were vi ... , he is
alleging, excuse me, that his civil rights were violated because of the process in various
arguments that he's making that was, was used by the Planning Commissioners in
making their decision. So, that's the 1983 action. In addition, there's a second action
he,
Sadri filed
does have

... from the public right-of-way to the shoreline. So, you know, for them to claim
extortion I think what was happening is the officials were trying to settle the suit, and
said, okay, give us the access that you're required to give, and we can move on. So, I'm
just, I just want that clear that, you know, who's extorting who here? And
... (laughter). . . and so whether or not we condemn the property ... these Federal cases
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will still go forward? Or, you know, they of course then have the option to say, okay, I'm
done, but. .. they may have the option to go forward. Is that correct?
MS. D'ENBEAU: Well, the County has been vigorously pursuing various motions to try to get
these cases dismissed. So, I don't, I don't know that they'll go forward. I hope they
won't, but-COUNCILMEMBER ANDERSON: Oh, I see.
MS. D'ENBEAU: --perhaps they will.
COUNCILMEMBER ANDERSON: You guys are making efforts to get it dismissed before it
even goes to court?
MS. D'ENBEAU: Yes.
COUNCILMEMBER ANDERSON: Great. Thank you.
MS. D'ENBEAU: I mean it's in court, but before it goes to trial.
COUNCILMEMBER ANDERSON: Right. That's what I meant. Thank you. Thank you,
Chair.
CHAIR MATEO: Thank you, Ms. Anderson. Members, additional questions for Corporation
Counsel?
COUNCILMEMBER VICTORINO: Mr. Chair?

position
MS. D'ENBEAU: Well, you know, to discuss this in detail, it probably should be in executive
session, but just briefly in, in some regards these are completely separate matters .
. . . The condemnation is the decision to purchase, acquire the property.
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COUNCILMEMBER VICTORINO: Right.
MS. D'ENBEAU: And so, that would be ... a lawsuit that's filed here in the Second Circuit, and
I assume, I would imagine that the issues there will be the price.
COUNCILMEMBER VICTORINO: Right.
MS. D'ENBEAU: Well, how much is the property worth, what should be paid for it, and so
forth. The issues in the Federal Court have more to do with ... alleged damages arising
from these supposed activities. And ... they, they would, the damages in my view would,
at the very least, terminate as of the point that the County acquired the property, because
the damages, at least portions of them are, is cost, is, are delay damages--I didn't get to
use my property because you wouldn't let me essentially, and I didn't want to get an
SMA permit, and so I wanted to do it this way, and it's cost me all this delay, it's going
to cost me more to build, or whatever their arguments are. You know, it's .. .I could
have rented it out. I don't, I don't know the details of the arguments. But basically that
argument, I presume, they would continue to try to make, but it would have an endpoint
because once the title is no longer. .. belongs to the individuals, it belongs to the County,
then obviously that's the end of claims that there's some damage for delay in, in getting a
permit.
COUNCILMEMBER VICTORINO: So, up to that point whatever that, that drop date as far as
the purchase, I mean not purchase the condemnation action and let's say, if successful, so
now we've purchased or acquired the property, let's use the word, acquired the property,
right from that point forward those actions would, you know, as far as loss damage and
all that would not be applicable. But they still can go back from that point back to
whatever the original date in all of this was filed. Can that be done?
I,

sure

be

position

COUNCILMEMBER VICTORINO: I just wanted to see where the people of Maui County
come out the best. I mean it seems like we get the bad side of this coin no matter which
way we flip it, but just to be fair to everybody, I just wanted to get that cleared. Thank
you.
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MS. D'ENBEAU: Thank you, Councilmember.
CHAIR MATEO: Thank you, Mr. Victorino. Members, additional questions for Corporation
Counsel? As the Chair stated earlier I do not feel that we need to go into executive
session with this particular item and Corporation Counsel has concurred that she too
believes that it wasn't necessary at this point. So, the Chair is ready for his
recommendation.
COUNCILMEMBER MOLINA: Recommendation, Chair?
COUNCILMEMBER BAlSA: Recommendation?
CHAIR MATEO: Thank you very much. The Chair recommen ... , recommendation is to adopt
the proposed resolution entitled: AUTHORIZING PROCEEDINGS IN EMINENT
DOMAIN OF THE ACQUISITION OF REAL PROPERTY SITUATED AT PAIA,
MAUl, HA WAIl, KNOWN AS UNIT 2 OF THE MONTANA BEACH
CONDOMINIUM FOR PUBLIC PURPOSES. And, Members, the motion also includes
the filing of this communication.
COUNCILMEMBER JOHNSON: So moved.
COUNCILMEMBER MOLINA: Second.
CHAIR MATEO: It's been moved by Ms. Johnson, second by Mr. Molina. Members, any
discussion?
VICE-CHAIR HOKAMA: Chair?
none--

HOKAMA: Okay. Couple things. Should this move forward, and it is my
understanding, Chair Mateo, that we would need two separate readings before the
Council and there's requirements of publication of the votes prior to final action ... when
would it be appropriate for us to be informed or. . .is there a need for us to make a
specific appropriation to take care ofthe ... funding for the eminent domain?
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CHAIR MATEO: At this particular point in time I, I would not know. Ms., Ms. D'Enbeau?
MS. D'ENBEAU: What I anticipate, Councilmember Hokama, is that the, the condemnation
action ... will go forward. The ... as has been pointed out there'll be an appraisal of
the ... property. And until that time, we don't know what the amount will be that the
Coun ... , the County will be tendering to the court in order to acquire possession of the
property. So at that point, there will be a request for. .. for a, a budget amendment
probably or an appropriation of some kind for that amount which, at this point. . .is, is
undetermined.
VICE-CHAIR HOKAMA: Corporation Counsel, who would request the appraisal, the court?
MS. D'ENBEAU: No, the County. And as you'll notice the next resolution is our request to
hire special counsel, Rosemary Fazio. But she will be working for the County, of course,
and if that is approved the County would obtain an, an appraisal.
VICE-CHAIR HOKAMA: Uh-huh. Would we need court, either court agreement or. .. the
court's consent on who uses the appraiser? Does, doesn't, doesn't, is there a need for
some type of agreement on who conducts the appraisal? Let's ... because, you know, we
wouldn't want the appraisal to be contested later on.
MS. D'ENBEAU: Well, the appraisal most likely will be contested later on. The way the
condemnation process-works is essentially you've got the two parties--the County and the
present owner. And the dispute, I presume, if it's not settled, hopefully it might settle,
but it would be over what the proper appraisal is.
VICE-CHAIR HOKAMA: Right.

not aware. I suppose that's a
court
itself. .
a
appraisal from somebody it's, if it's too difficult to
When we get to the second resolution, I can talk more about Ms. Fazio's experience
the lease-to-fee ... situation in Honolulu and how these valuations are, are conducted in
these kind of contested situations.
VICE-CHAIR HOKAMA: .,. Okay. Chairman, thank you very much for my opportunity.
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CHAIR MATEO: Thank you very much, Mr. Hokama. Members, we have a motion on the
floor. Call for the vote. All, all in favor of the motion, please signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed?
... Thank you very much, Members.
VOTE:

AYES:

Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Victorino, Vice-Chair Hokama, and Chair Mateo.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmember Pontanilla.

MOTION CARRIED.
ACTION:

Recommending FIRST READING of resolution and FILING of
communication.

CHAIR MATEO: We're going to move, before moving on to the second item on our agenda
public testimony is still open. The Chair would like to make a last call for anyone
wanting to testify ... please come on down to the podium now.

5(3):

COUNSEL
OF REAL
PROPERTY SITUATED AT PAIA, MAUl,
KNOWN AS UNIT 2 OF THE
MONTANA BEACH CONDOMINIUM) (C.c. No. 07-12)

CHAIR MATEO: Members, the Committee is in receipt of correspondence dated May 25 th ,
2007, from the Department of the Corporation Counsel requesting consideration of a
proposed resolution entitled: AUTHORIZING THE EMPLOYMENT OF SPECIAL
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COUNSEL, ASHFORD AND WRISTON, LLP, FOR THE ACQUISITION OF REAL
PROPERTY SITUATED AT PAIA, MAUl, HAWAII, KNOWN AS UNIT 2 OF THE
MONTANA BEACH CONDOMINIUM. The purpose of the proposed resolution is to
authorize the employment of Ashford and Wriston, LLP, as the County's special counsel
for the possible acquisition of land, for a total compensation of 250,000. The Chair will
allow the Deputy Corporation Counsel to provide general statements and attempt to
address the Members questions in open session. And, Members, please be aware of
counsel's limitations at this point.
... I will turn this time over to Corporation Counsel. Ms. D'Enbeau?

MS. D'ENBEAU: Thank you very much, Mr. Chair. Yes, as we alluded to earlier ... we were
also requesting authorization to employ special counsel to conduct the ... to represent the
County in the condemnation proceeding. Specifically, the law firm of Ashford and
Wriston, a Honolulu law firm; and more specifically one of the partners in that firm,
Rosemary Fazio, who is a person who has a great deal of expertise in evaluation,
specifically acquired when she represented, when she worked on a number of cases
involving the lease-to-fee conversion that took place in Honolulu some years back. And
often that was the hotly contested issue--how much is it worth. And so, she has the
expertise .. .in this area of. .. obtaining appraisals and presenting this matter to the court.
I think that it's ... the County would be well advised to retain Ms. Fazio because there is a
great deal at stake here, and it's something that she does have specific ... expertise in.
CHAIR MATEO: Members, floor open for questions. Ms. Johnson?
COUNCILMEMBER JOHNSON: Yes, Madelyn, this does not, of course, include the cost of
the actual appraisal?

they pay, they

not sure

out

COUNCILMEMBER JOHNSON: Okay, and because this is a specific dollar amount, will there
be a budget request, or is there sufficient money within the budget that exists already so
that this would not have to come to Budget Committee for an allocation or appropriation?
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MS. D'ENBEAU: On the appraisal you mean?
COUNCILMEMBER JOHNSON: Well, both the appraisal and this $250,000. Because usually
when you have a dollar amount, it's coming from some pot of money.
MS. D'ENBEAU: Right.
COUNCILMEMBER JOHNSON: And so, because this isn't, I haven't seen a companion bill go
with it to make the actual budget amendment requesting that amount, I don't know if it
was budgeted in the budget that we just passed, or if it's coming from claims and
settlements, or if you have sufficient monies to actually take care of this.
MS. D'ENBEAU: I think that we do have sufficient monies. Whether it comes from claims and
settlements or from some other Corporation--I'm sorry I'm not ...
COUNCILMEMBER JOHNSON: Uh-huh.
MS. D'ENBEAU: ... it's never been clear to me how those funds are ... (laughter) . .. are used.
But, yes, we're not asking for a special. .. appropriation for this particular amount. And
we don't anticipate that it's going to come in one lump sum either. This is .. .I think
we've, we've been sugg ... , it's been suggested to the office that we, rather than coming
in for 20,000 and then another 20,000 ... (laughter) . .. and so forth, that we try to
estimate what realistically this could cost over a period of several years.
COUNCILMEMBER JOHNSON: Uh-huh.
MS. D'ENBEAU: The litigation ordinarily takes, you know, considerable amount of time. And
that was the best estimate that we could come up with on the generous side so that we
have to come back.

JOHNSON: Thank you.
CHAIR MATEO: Thank you, Ms. Johnson. Addition ... additional questions? Ms. Anderson?
COUNCILMEMBER ANDERSON: Thank you, Chair. So, Ms. D'Enbeau, there's nobody in
our Corporation Counsel that ... (sigh). .. could process a condemnation?
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MS. D'ENBEAU: Oh, certainly we have people who can process a condemnation.
COUNCILMEMBER ANDERSON: I'm happy to hear that. So, why do we have to spend a
quarter-of-a-million dollars to get special counsel to do that?
MS. D'ENBEAU: Because in this particular case, the reason we're making this request is this is
a, most of the condemnations that we handle are not ...
COUNCILMEMBER ANDERSON: Contentious?
MS. D'ENBEAU: Thank you, that's the word I'm looking for ... (laughter) . .. That's a polite
way to put it. And, and the value may not be so wildly disputed as far as the amount
goes. But our understanding is, in this case, that our sense of what the property's worth
and the owner's sense is, is ... miles apart. And so, it seems like the wisest thing to do
would be to hire somebody who ... and, and Councilmember. .. Council Chair Hokama's
questions sort of went to that point too, and as did Councilmember 10hnson's--like, well
exactly how is this going to be done, how is the appraisal best handled, what kinds of
arguments can you use? And so, it was our feeling that somebody who has an expertise
in this particular kind of narrow field of valuation would, would well serve the County's
purposes. Ms. Fazio as well did handle part of this litigation with the Hollands when it
went to the Ninth Circuit. So, she is, to some degree, already familiar with some of the
underlying facts in the .. .in the case.
COUNCILMEMBER ANDERSON: And so, do you have, based on the appraisal that we did for
Apartment A, do you have some idea what it's going to cost us for an appraisal above this
$250?
be?

MS.

this one might be more, because s
more complex. L
hold me to that, but that's my recollection of what some of the earlier appraisals cost.

COUNCILMEMBER ANDERSON: And then in the resolution it says that the Corporation
Counsel found there is a necessity to retain this firm to represent the County for the
acquisition of real property more particularly described as Unit 2 of the Montana Beach
Condominium ... whether by negotiation or eminent domain. So ... are you telling me
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that she's going to work to try to .. .negotiate a price before proceeding with eminent
domain?
MS. D'ENBEAU: As you may recall, the Council authorized ... earlier this year a settlement
offer with the owner and, and the purchaser. And that offer was not accepted, and that's
why we're proceeding to this next step. However, at any given point in time, it's possible
that. . .possible that the ... offer could be ... reinstituted, or accepted, or some other offer
might be made that we could bring to the Council and, and it could be resolved short
of. .. of the final resolution-COUNCILMEMBER ANDERSON: Especially if they know we're going forward with eminent
domain that might, you know, bring them to the table and be willing to negotiate a good
price. Okay. Thank you. Thank you, Chair.
CHAIR MATEO: Thank you, Ms., Ms. Anderson. Mr. Medeiros, followed by Mr. Hokama.
COUNCILMEMBER MEDEIROS: Mahalo, Chair. Ms D'Enbeau, I waited to ask this question
because you did mention that the appraisal portion would come under this item.
MS. D'ENBEAU: Yes.
COUNCILMEMBER MEDEIROS: And Chair Hokama raised some good questions along with
Member Johnson about the appraisal. And my question is it seems like in other legal
proceedings such as arbitration there is ... one party makes a pick, the other party makes a
pick, and then they agree to one arbitrator. Why wouldn't the court go in that direction
so both parties have a say on who the appraiser is going to be, so that the court can make
a decision on that appraisal? Why would the court let only one party come up with the
appraisal? Because that would only force the action of the other party to ask for their
own
or to contest
appraisal.

and
court ask
court can
a
provide
appraisal on the property so
whether the appraisals are fairly close or wide apart, and then the court would be able to
come to a decision on what would be afair appraisal when considering the appraisals that
were submitted by both parties?
MS. D'ENBEAU: Yes, I think ordinarily that, that would, is what would happen--is the party
that was the present owners that were contesting, if they do contest the amount that's the
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County's opinion, then they would obtain their own appraisal. And that would ... both of
those would be evidence at a determination of what the fair market value would be.
COUNCILMEMBER MEDEIROS: I see. I see. Okay. Thank you. Thank you, Chair.
CHAIR MATEO: Thank you, Mr. Medeiros. Mr. Hokama?
VICE-CHAIR HOKAMA: Chairman, I would just. .. make, make couple of comments please.
One, while I appreciate Corporation Counsel's efforts to minimize the need to return to
Committee .. .I'm not just, I'm not comfortable just giving a large lump sum upfront.
Because I do believe it is appropriate for this Committee to be ... properly provided an
update of status within certain reasonable timeframes. So, I would ask you to consider
that, Mr. Chairman .
. . . Because I would hate for us to go through a long period of time and until such time as
we hit the $250,000 ceiling, then we're going to be updated? You know, there may be
factors prior to that financial, dollar mark ... that who knows what this Committee may
recommend as an alternative action in, in the legal proceedings. So, I would ask that
either we put in place in the resolution, if we still fail to maintain the $250,000
amount. .. that either when we reach the 100,000 or... (end of tape, Side 1B) ... or six
months after approval. .. or whatever it may be reasonable ... that we continue to get
appropriate status updates, or at least have you as the Chairman of the Committee,
Mr. Mateo, properly briefed so that you can determine whether or not this Committee
needs to reassemble ... for information and then appropriate alternative legislative action.
My second comment, Chairman, if it is at all possible, I know that it is so easy to use
slang ... and we've been using it for years, and we call this "Montana Beach", but I would
prefer we call the site its proper name--whether it be the Hawaiian name or what that we
consider the purchase of this land under its proper name. And we could also do the a.k.a.
2.
I consider
to be more
our

some

... (laughter) . ..
COUNCILMEMBER ANDERSON: ... and they decided to call their condominium "Montana
Beach" because it was the only beach property they had in their portfolio. But whatever
reason brought about that name, it's totally out of place and inappropriate. You know,
my concern ... actually does mirror the Chair's. 250,000, a quarter of a million
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that costs. In my experience, it hasn't been a situation where we've authorized $50,000,
and then that--what's been happening is they had to come back and say that wasn't
enough. It's not that they kind of temper their--because you really can't do that. I mean
you, you're obligated to do your very best, and you use your best approach that you can
in order to ... to prevail. And as you pointed out in one of the earlier litigations there was
talk about at least a $300,000 sum being appropriated to one of the attorneys. So, you are
talking about cases that do generate a lot of fees, unfortunately.
COUNCILMEMBER ANDERSON: Yeah, but that was $300,000 to the plaintiff's attorney who
was fighting us. Anyway, I'm not going to argue the value, because I, I really don't
know, and you're in a better position for that. But I, I would agree with Chair Hokama
that we should have an update, like half-way through ... to see, you know, what $250,000
of County taxpayer dollars is getting us.
MS. D'ENBEAU: We'll certainly-COUNCILMEMBER MATEO: Ms. D'Enbeau?
MS. D'ENBEAU:
--certainly if, if you wanted to make the appropnatIOn for $125,
understanding that most likely we'll be coming back and asking for additional funds.
And, and the reason we put it at this point here was to make sure that we didn't. .. that we
weren't-COUNCILMEMBER

: Yeah.

MS. D'ENBEAU: --burdening the, the Council with, you know, continually coming back with
these requests for more money. But I, I feel certainly comfortable if it's clear to
everybody that this is a preliminary or a partial sum, and
the reason for not
... it seems
a
we
more IS so

an UlJLlCll'-'
point, because
way we can decide we want to go in a different direction instead of
waltmg
the $250,000 nearly dries up and then
asked to consider providing
additional resources. So, I would like that. And also, for the public's interest .. you
know, typically when we get these requests for special counsel's, we're provided with
background information on the person, and I don't see anything here in our binders here
today. But.. .so for anyone in the public who would want to come and find out the
background of the Ashford and Wriston firm, and maybe the person that is, I guess Ms.
Fazio who is doing the work, just so it helps us justify, you know, providing the resources
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called Kapuku, Kapukaulua. But I don't know more than that. But I certainly appreciate
Chair Hokama's comments that "Montana Beach" is an unfortunate name
... {laughter} . .. for this area. It is, however, the legal name of the condominium, so it
kind of, it's got to stick with it in that, in that sense of the condominium's name. So,
that's why we anticipate, and I, and that's why I came with the 250,000. I realize that's a
very large sum, but I didn't want to come to the Council and say, oh, it's just going to be
an easy process, don't worry about it, it's not going to cost much. I would anticipate that,
that there is the distinct possibility, there's no guarantees, that someone with the level of
expertise that Ms. Fazio has will be able, in the end, to ... quote, unquote, save the County
an equivalent sum or more in terms of her ability to properly argue the valuation of the
property. So, in that sense, again, no guarantees, but that money may well be, even in a
financial sense, money well spent. Because that will be the issue--how much is this
property worth, with all the things that all the Council members have mentioned about
the, the problems that the property has.
COUNCILMEMBER ANDERSON: But you wouldn't feel that ... you know, ifI was an attorney
or a firm, working for a firm and ... somebody said, okay, here's $250,000 ... I'd keep
working 'til I got that $250, $250,000 eaten up for my firm. So .. .is there any way you
could like ... you know, I don't know how many hours you're ... something, you know, in
your calculation caused you to feel it was going to cost $250,000.
MS. D'ENBEAU: If I could address one point first. We review ... these attorneys send bills to
the office, and we review them for the appropriateness of the bills before we authorize
payment. So, it isn't a question of we're going to turn $250,000 over to Ashford and
Wriston and say-COUNCILMEMBER ANDERSON: Well, I ...
--go

it ...

lS--

ANDERSON:
we initially approved was, say,
that,
$125,000, and then they have to come back for another $125,000 .. .I mean you don't see
any value in doing that?
MS. D'ENBEAU: I don't..., I see the value that Chair Hokama mentioned of the Council
wanting some oversight. I don't think ... I mean the way the attorney will work is they
will do their very utmost to do a good job in the case, whatever that entails and whatever
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dollars ...just to, for a condemnation proceeding? It's not like ... what seems excessive to
me, it's, it's not like ...
. . . we're hiring people to argue a case for us. I mean condemnation ... we have the right
to condemn for a public purpose and, you know, it's a prescribed process, and there's an
appraisal, and it goes to court, and the judge makes a decision. But the judge is certainly
not going to say, you know, the County can't buy this property when it's Park designated,
Open Space designated. It doesn't have the appropriate zoning for anybody to build
anything on it. I mean it has Interim zoning which would have allowed one house. But
even m our ...
. . . County Code you still have to be consistent with the community plan designation.
So, they're out there. They don't have a valid shoreline certification. They can't build
without that. They don't have the SMA permit. They can't build without that. So, it
seems like, you know, it's just a procedural thing. And so, why do we need some ... a
quarter of a million dollars to do this? What's the argument that this special counsel has
to deal with?
CHAIR MATEO: Ms. D'Enbeau?
MS. D'ENBEAU: Yes. Well, it is true that the County has the right to condemn, and it is true
that there probably, probably won't be any serious argument about whether or not it's for
a public purpose, which is one of the things that can hold it all up as some of you may be
familiar with the cases on the mainland where property was purchased to sell to another
and so forth. In any case ...
COUNCILMEMBER ANDERSON: For the public purpose of a shopping mall.

a
a
example, or something and, you know, there might be some dispute about how much
s, it's worth, but you're not talking about a major dispute value, I wouldn't think, in
that kind of situation.
this kind of situation there is at least the very distinct possibility
that it will be quite a... a lengthy process in determining the value of the property. The
County will have possession of the property as soon as we tender the appropriate amount
into the court based on what appraisal we obtain. So we can go forward with whatever
plans we have to develop the park at this area--which I believe, and I haven't researched
it more than a little bit, I looked at some old maps. I think the area was, at one time,
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for this special counsel for this matter. But this whole Montana Beach it's a, it's a lesson
of, of infamy, I guess if you will. It's just been a painful lesson for everyone, and I'm
sure there are those in the public who are wondering if spending all this money is worth it
for this, but that's a discussion for another point. It's just been a real mess, Mr.
Chairman. Thank you.
CHAIR MATEO: Thank you. Mr. Hokama?
VICE-CHAIR HOKAMA: Chairman, just a question of clarification of what, what I believe I, I
heard Corporation Counsel share with the Committee this afternoon. So, I, I'm taking it
down the road ... Corporation Counsels, both of you. So, after final action by Council,
which is the second reading of the resolution authorizing proceedings of eminent
domain .. .is, I, would this Committee be correct in understanding then . .. through the
County Clerk and your office, you will file a petition with the Second Circuit
Court ... and after such filing of that petition for the, and the service of the summons
issued with connection of this petition, the County ... or we can request the court to give
the County immediate possession of the property? Is that a good understanding of this
Committee?
CHAIR MATEO: Ms. D'Enbeau?
MS. D'ENBEAU: Uh ... yes, there, there ... yeah. But what we anticipate in this particular case
is that assuming that you approve the hiring of special counsel, that that special counsel
would file a condemnation action. And the ... the petition to take immediate possession
will not happen until after we return to the Council with the appraised amount and ask
that that be appropriated.
Because we have to actually ... pay that money
... (laughter) . .. into the court. So, it has to ... so that, we will be back again once ... you
know, in
many months it takes to obtain the appraisal. And once we get more
be .. .I
I
that

MS.

we

be back once we

amount is.

VICE-CHAIR HOKAMA: I, I'm more concerned about the, the ability of the County to take
possession of the property, Corporation Counsels. My understanding is once we get this,
the basic process squared away, the appraisal is done, and the court sets the
amount. .. whatever it be--let's say for purposes, $l--the County through the Finance
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Director authorizes, and we send to the court a check from the County for $1, we have
the ability to take immediate possession of the property?
MS. D'ENBEAU: That's correct.
VICE-CHAIR HOKAMA: Okay. Chairman, I just. ..
MS. D'ENBEAU: Except for the $1 part ... {laughter} . ..
VICE-CHAIR HOKAMA: Yeah. Again, that was just an example.
MS. D'ENBEAU: I know.
VICE-CHAIR HOKAMA: I mean I would hope it would be $1-UNIDENTIFIED SPEAKER: .. . (laughter). ..
VICE-CHAIR HOKAMA: --that's just my expectations.
ALL: ... {laughter} . ..
VICE-CHAIR HOKAMA: But, Chair, I just wanted it on the record clear that one of the
benefits is the ability of the County to take immediate possession of the property once we
place payment in the hands of the Second Circuit Court. Chairman, thank you very
much.
CHAIR MATEO: Thank you, Mr. Hokama. Members, additional questions?

MS. D'ENBEAU: That's-COUNCILMEMBER JOHNSON: --for the amount?
MS. D'ENBEAU: That's correct. That's correct.
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COUNCILMEMBER JOHNSON: Okay. All right. And just as a note, I do think that the point
that you made earlier--if there is any ... contention of the amount of the property, I feel
more comfortable having a third party, you know, somebody outside the County that
doesn't have any ... (laughter). , . interest really in this particular situation making that
determination. And particularly a company that has the financial expertise to be able to
make a reasoned and sound recommendation as to what is fair, and also allowing them
the ability to do, I guess set the parameters for the appraiser. Because that is going to be
, , ,(sigh), , , something that's a big challenge in and of itself. It would take a long time to
do that and that's where I do support you going through that. And my suggestion would
be that even if you reported to the Chair once". because it's $250,000, at every $50,000
increment that you give a report or at least give information to the Chair as to what the
status is, what the expenses are, so that he at least can make us aware, And then if he
feels all of a sudden there's a huge expenditure that's running up, at least he knows, look,
I think that the Council should be made aware that, you know, they've gone through the
whole amount in a very short period of time and what's the problem. So that, that would
be my suggestion, because I think our Chair has always been very, .. on top of many of
these items, and I think that he's always brought it to our attention when he feels there's
anything that is amiss. So, thank you.
CHAIR MATEO: Thank you, Ms, Johnson, Mr. Molina?
COUNCILMEMBER MOLINA: Thank you, Mr. Chairman. Out of my own morbid curiosity,
and I'm sure the curiosity of our taxpayers-COUNCILMEMBER BAlSA: , , .(laughter), , ,
COUNCILMEMBER

Oh. No,

, , ,(laughter). " would
near future?
CHAIR MATEO: Thank you. Thank you, Mr. Molina. Ms., Ms. Anderson?
COUNCILMEMBER ANDERSON: ... That was a morbid request, , . (laughter). , ,
COUNCILMEMBER BAlSA: , , ,(laughter) . ..
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COUNCILMEMBER ANDERSON: --but necessary. So, I'm going to add another morbid layer
to that. Ms. D'Enbeau, can you also tell us, either now or provide in the future, how
much, how much Mr. Ulmer spent to purchase this property? Don't we have that
somewhere in the record, at least in the appraisal that were, appraisals that were done?
MS. D'ENBEAU: I do have the figure of how much he spent, and I unfortunately don't have it
on, off the top of my head.
COUNCILMEMBER ANDERSON: I think that would be interesting, too. And I would hope in
the future that any landowner that has land that's designated Open Space or Park, that
they first offer it to the County, and that the County get first right of refusal if they get an
offer. Because I'm sure we've spent triple what we should ... have .. .if we'd bought this
originally. Easy.
MS. D'ENBEAU: Yeah.
COUNCILMEMBER ANDERSON: Thank you, Chair.
CHAIR MATEO: Thank you, Ms. Anderson. Members, additional questions? Mr. Medeiros,
go ahead.
COUNCILMEMBER MEDEIROS: Thank you, Chair. Just one final question. Ms. D'Enbeau,
the ... Mr. Orner, is that O-M-E-R?
MS. D'ENBEAU: U-L-M-E-R.
Ulmer.

Medeiros. Members,
would
ongoing discussion,
it seems that we have our specific areas of
concern
which had to do with the $250,000, with the need for reporting, the Chair would like to
ask the Committee whether it is essential for us to, in fact, go into executive session .
. . . Mr. Hokama?
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VICE-CHAIR HOKAMA: Chairman, I, I personally don't need to consider executive session. I
would, however, ask you since we do have the resolution before us ... to decide ... you
know, we would ask for your guidance in how you prefer to move this resolution
forward--whether or not you would be open to amendments regarding the reporting, and
also whether or not you would be open to a different figure than that proposed by
Corporation Counsel.
CHAIR MATEO: Thank-VICE-CHAIR HOKAMA: And if appropriate then a very short recess, please.
CHAIR MATEO: Thank you very much, Mr. Hokama, and that's exactly what the Chair was
going to do. At this, at this point we will take ... we haven't had our break, and it's
already 3 0' clock. We will take ... this Committee will stand in recess until 3: 15. Weare
in recess ... (gavel) . ..
RECESS:

2:58 p.m.

RECONVENE:

3:16 p.m.

CHAIR MATEO: ... (gavel) . .. Meeting of the Policy Committee for July 3 rd , 2007, will
reconvene.
Members, prior to, to the break, the Chair was ready to offer a
recommendation.
COUNCILMEMBER VICTORINO: Recommendation?
COUNCILMEMBER BAlSA: Recommendation?

s
Members, discussion?

Member,

VICE-CHAIR HOKAMA: Mr. Chairman?
CHAIR MATEO: Mr. Hokama?

- 31 -

by

POLICY COMMITTEE MINUTES
Council of the County of Maui

July 3, 2007

VICE-CHAIR HOKAMA: Chairman, I would ask, I would .. J propose a motion to amend on
Page 2 ... that we consider the total compensation shall not exceed ... the amount of
$125,000.
COUNCILMEMBER ANDERSON: Second.
CHAIR MATEO: Thank you. Motion to amend, Members, on Page 2. We're, we're changing
the 250,000 to 125,000. Okay? Members, discussion?
VICE-CHAIR HOKAMA: Chairman?
CHAIR MATEO: Mr. Hokama?
VICE-CHAIR HOKAMA: Chairman, I think this will address some of the comments provided
by various Members of the Committee, as well as allow us to have the update that we had
requested regarding the ... changing status regarding this specific proceeding. Thank you.
CHAIR MATEO: Thank you very much, Mr. Hokama. Additional comments, Members? Call
for the question. All those in favor, signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed?
... Thank you very much.
VOTE:

AYES:

Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Victorino,
and Chair

...."................. to
CHAIR MATEO: We need to go back to the main motion. The main motion, resolution as
amended, Members. All those in favor, signify by saying "aye".
COUNCIL MEMBERS: Aye.
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CHAIR MATEO: Opposed?
... Thank you very much, Members.
VOTE:

AYES:

Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Victorino, Vice-Chair Hokama, and Chair Mateo.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmember Pontanilla.

MOTION CARRIED.
ACTION:

CHAIR MATEO:
5(4).

Recommending ADOPTION of revised resolution and FILING of
communication.

We're going to move on to the last item on our agenda, Members, Policy

ITEM NO. 5(4): SPECIAL COUNSEL AUTHORIZATION (JOHN LARSON V. COUNTY OF
MAUl, CASE NO. CC2007080652RC) (C.c. No. 07-12)

Policy 5(4), special counsel authorization--John Larson versus the County of
Case
CC2007080652RC.
Committee is
2007,

Corporation Counsel to
Members. Mr. Rost?
MR. ROST: Thank you, Mr. Chair. The lawsuit in this matter was filed in Maricopa County,
Arizona, in Arizona State Court. The plaintiff, John Larson, asked the court to award
him $9,999, claiming the County of Maui breached a contract with him. In May 2004,
the County and Larson entered into a contract. Under the contract, Larson was to supply
the Fire Department with 15 treadmills and 15 exercise cycles. In exchange, the County
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was going to pay Larson $59,958 in installments. The $59,958, which the County
intended to use to pay for this equipment, was a grant from FEMA. The County received
the equipment and paid Larson $55,958, leaving $4,000 remaining. Before the County is
permitted to release the final $4,000, HRS, Section 103-53 requires that Larson must
submit recent tax clearance certificates from the State Department of Taxation and the
IRS. For unknown reasons, Larson has repeatedly refused to provide the required
clearances. As a result, State law bars the County from paying him the final installment.
Due to not receiving the final $4,000, Larson filed his lawsuit in Arizona where he
apparently resides. Because no attorney in the Department of the Corporation Counsel is
licensed to practice law in Arizona, the only way to respond to Larson's complaint was to
hire local counsel. However, the answer to the complaint in Arizona was due before this
matter could be heard by this Committee. In order to avoid a default judgment being
entered against the County, I contacted Clark Watkin, an attorney in Arizona, and
requested that he file a motion to dismiss the suit on the County's behalf. Mr. Watkin
agreed, even though I explained to him that I could not promise the Council would agree
to hire him. I drafted the motion to dismiss Larson's complaint, which Mr. Watkin then
revised and filed. And on June 26th , the Arizona Court granted the motion and dismissed
the lawsuit.
COUNCILMEMBER ANDERSON: ... (laughter). .. Yea.
ALL: ... (laughter). ..
MR. ROST: ... (laughter). .. Mr. Watkin's final bill for his services, including costs, is $1,120.
And the Department of the Corporation Counsel requests that the hiring of Mr. Watkin,
as outside counsel, be approved.
COUNCILMEMBER ANDERSON:

much was that?

CHAIR MATEO: Mr. Hokama?
VICE-CHAIR HOKAMA: Can you ... first, very good work-ALL: ... (laughter) . ..
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VICE-CHAIR HOKAMA: --Deputy Corp. Counsel.
MR. ROST: Thank you.
VICE-CHAIR HOKAMA: We like to hear success stories, and so we're happy to see you this
afternoon. But, but can you tell us what was the basis of the court's finding for dismissaL
please? Was it that it didn't believe he had the, it was the proper venue for the case?
MR. ROST: The, the comi's order was rather brief, but it, it seemed to be based on the fact that
Arizona doesn't have personal jurisdiction over the County. We haven't done anything
in Arizona that would give a court in Arizona the, the right to exercise jurisdiction over
us.
VICE-CHAIR HOKAMA: Second, was Mr. Larson fully aware of the contractual agreements
and, and requirements of the contract for final payment?
MR. ROST: Yes, there was a great deal of e-mail correspondence between Mr. Larson and the
Fire Department-UNID ENTIFIED SPEAKER: ... (laughter) . ..
MR. ROST: --requesting the, the tax clearances from him, and him repeatedly refusing or
claiming that he didn't have to provide it.
VICE-CHAIR HOKAMA: Okay. So, couple things. One, what happens to the retention that
the County held back? Do we keep it? Do we return it to FEMA? Can we use a portion
of that to take care ofthe attorney fees Arizona?

I

already got a successful verdict for us-COUNCILMEMBER VICTORINO: Yes.
ALL: ... (laughter) . ..
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VICE-CHAIR HOKAMA: --at, at lower than the anticipated cost. So ... thank you very much,
Corporation Counsel.
CHAIR MATEO: Thank you, Mr. Hokama. Members, additional questions for Corporation
Counsel?
COUNCILMEMBER MOLINA: ... Recommendation?
COUNCILMEMBER VICTORINO: Yeah.
CHAIR MATEO: Mr. Molina, thank, thank you very much. The Chair, the Chair's
recommendation is to adopt the proposed resolution authorizing the employment of
special counsel, Clark W. Watkin, Esq., in John Larson versus the County of Maui, Case
Number CC2007080652RC.
COUNCILMEMBER VICTORINO: So moved.
COUNCILMEMBER MOLINA: Second.
CHAIR MATEO: It's been moved by Mr. Victorino, second by Mr. Molina.
Members? Mr. Hokama?

Discussion,

VICE-CHAIR HOKAMA: Chairman, just one quick question. Since we know the amount we
owe Esquire Watkin, is it more appropriate for us to put the specific figure, or, or do you
feel comfortable leaving the resolution as it is which is just a ceiling?
CHAIR MATEO: It would be fine the way it is at this point. I believe that it, that is the ceiling
regardless it's a little short, I mean, below the cost anyhow.

AYES:

Anderson,
Victorino, Vice-Chair Hokama,

NOES:

None.

ABSTAIN:

None.
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ABSENT:
EXC.:

None.
Councilmember Pontanilla.

MOTION CARRIED.
ACTION:

Recommending ADOPTION of resolution and FILING of
communication.

CHAIR MATEO: This has been, this has been an exciting day for us.
UNIDENTIFIED SPEAKER: ... {laughter} . ..
CHAIR MATEO: I can't believe it's not 3 :30 yet. Thank you all very much. And are there any
announcements?
COlJNCILMEMBER JOHNSON: Yeah.
CHAIR MATEO: Ms., Ms. Johnson, go ahead.
COUNCILMEMBER JOHNSON: There is a fire behind the Aquatic Center in Lahaina, but I
have been informed-CHAIR MATEO: Oh-COUNCILMEMBER JOHNSON: --that hopefully it is under control and that the road is not
closed.

IS

JOHNSON: So,
for their services.
LJ1H.LH,UJL,'- ..

at

I

once

CHAIR MATEO: Absolutely. Members, again, thank you all very much for your, your hard
work this afternoon. Policy meeting for July 3rd , 2007 is adjourned ... (gavel) . ..

ADJOURN:

3:25 p.m.
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