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CHAIR MATEO: .. . (gavel). .. Policy Committee meeting for October 16th , 2007 will come to
order. Good afternoon, Members. Those ... present with us this afternoon, the
Vice-Chair of the Committee, Chairman Hokama; also present with us this afternoon,
Member Anderson, Baisa, Johnson, Medeiros, Molina, Pontanilla, and Victorino. From
the Administration, we have with us the Deputy Director of the Department of Housing
and Human Concerns, we have Ms. Lori Tsuhako; and the Housing Administrator, we
have Herman Andaya. Also with us is our Staff, Committee Staff. .. we have our
Analysts, both Ms. Revels and Ms. Hamman; and our Secretary, Ms. Sakamoto. Also
with us, the Chair would also like to ...just for your information, Members, introduce to
you... another member of the Department of Corporation Counsel who will be assigned
to the Housing Department's ... efforts. And that is Kimberly Sloper, who is sitting in the
gallery this afternoon. Welcome, Kimberly, and we'll be looking forward to continuing
working with you. Members, at this time, we will go right into public testimony. We
have one individual signed up to testify this afternoon.
And that IS
Christina Hemmings [sicJ.
. . . And while Ms. Hemming is coming up to . . .to join us, just ground,
housekeeping--three minutes to testify, one minute to conclude, and prior to starting,
please introduce yourself for the record.
you .

. . . I was
to see
I wasn't
negotiations
settlement, nor was I. ..told about the settlement, although, I heard about the settlement
from a friend who spoke to Mr. Sadri. So I kind of have an idea of what it's about.
Uh .. .I, obviously, have a few issues. The first issue being that I'm so sorry that it's
taken so long for the court system to finally issue their determination in the case, which
Judge Raffetto did last week. And The Maui News did not report that. And it was 100
percent in favor of the County and... our appeal. So the, the private property owners did
not follow the law, they didn't do what they were supposed to, and they were 100 percent
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negligent.
That's the findings of Judge Raffetto. Nonetheless, Mr. Fosbinder
brought. .. about. .. a variety of suits against the County and forced you guys to settle
through a variety of threats, which if you had thrown a bunch of money at probably could
have made gone away. None, okay, so now we have come up, we're at the last stretch,
half of the property has ... obviously about to be purchased through the settlement. And I
have a few issues. The first major is the fact that with the purchase of this property, the
County will acquire any problems that the private property owners left on the property.
That being said, Mr. Ulmer ...before final settlement is made, should be requested to
remove the 15 to 20 tractor trailer loads of boulders which he put on the property, which
Corporation Counsel has all the detailed receipts for in the file. So if Mr. Ulmer could
remove the boulders and the fill from the Paia side of the property.. .I would be very
motivated to sign off on the settlement. I don't know if I'm required to because I wasn't
actually a part of this purchase. The other thing is ... obviously Mr. Sadri is gonna be
getting some money for legal fees and ... when is, all is said and done, I'm the only one
who never got paid for my legal fees. But. .. you know, I would love Mr. Hall to get
paid. I only paid him for two years worth of work out of the eight. Urn ... and then the
other major issue, which is brought up in the archeological survey is that A&B was
required to remove the revetment at the time of Old Lime Kiln destruction from the area
because they actually never really got the permits.
MS. REVELS: Three minutes.
MS. HEMMING: I haven't been able to find that document. Okay, I'lL .. one minute to ...
. . . The County's gonna have to consider . .. having the revetment, which is unpermitted
and un ...unengineered, then become part of the County property. I would love to see
A&B go in there and clean it up. What. .. what's behind the revetment, what's going on?
The revetment, obviously, creates a lot of erosion.
paid to put it
It would
cn..,,,,,..,,,,,,,,, to
to

MS. REVELS: Four minutes.
MS. HEMMING: And then when the County finally gets the construction guy to remove the
house--apparently, the house has been sold--they'll remove it then, you know, a proper
park and the accessway can be opened. Then they can clean up the area in front. Again,
I just wanna just reiterate that whatever you allow Kurt Ulmer to not take responsibility
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for, the County will then be responsible for it--like Apartment C is just a bunch of metal
that is a huge liability for the County. And I have asked the County to please clean it up,
and they haven't. So I'm really concerned about the amount of liabilities that the County
is exposed to through the not complete--the, the completion process on this property
hasn't been seen all the way through.
CHAIR MATEO: Thank you, Ms. Hemming. Members, questions for the testifier? Ms. Baisa?
COUNCILMEMBER BAlSA: Thank you, Ms. Hemming, for being here and for all the work
you've done on this. Can you please enlighten me--what's a revetment?
MS. HEMMING: The revetment is a series of boulders that were stacked in the water from the
ocean. They had the, I guess the lime kiln site there. And as they were removing the
sand through all the years of sand removal, they, the water started encroaching in on the
revetment. So they made a big, huge rock wall. It's about 30 feet high and about 6 feet
wide. And it goes about an acre. It, it goes all along the shoreline there.
COUNCILMEMBER BAlSA: Thank-MS. HEMMING: But it wasn't engineered or actually permitted. It was sort of a gentlemen's
agreement, I suppose, back in the day.
COUNCILMEMBER BAlSA: Thank you. I'm not familiar with the ...with the term, but I
know now what you're talking about. Thank you.
CHAIR MATEO: Thank you, Ms. Baisa. Members, additional questions?
you very

Ms.

on
property
place--because
beachgoers saw
these boulders that really blocked
access
they ... they
had enjoyed. And my concern. .
those boulders is that they acerbate the erosion
problem. So ...
. . . in any of the discussions, was it ever a topic that the property owner would have to
remove those boulders? And you say they didn't have permits to do ... to do the boulders
in the first place.
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MS. HEMMING: Thank you, Ms. Anderson. No, they didn't have permits from any
government agency to ...harden the shoreline further. Urn ... they... apparently did it
over the weekend. And it's all, it's all detailed in the receipts--basically, the guys were
like, well, we did it on the weekends and when people weren't around because we didn't
wanna alarm anybody. I mean, he actually wrote that on the receipt. Urn ... and-COUNCILMEMBER ANDERSON: ... (laughter) . ..
MS. HEMMING: --yeah, they put about 20 to 30 linear feet, about 8 feet high full of boulders.
And they removed, as per Ron Sandate and Aaron Shinmoto' s zoning enforcement
request, they removed about two boulders to the side so that people could then walk
through the wall that they created. But it's, the best way for that to be seen clearly
without. . .like, quote involving me in that, would be the original pictures from DLNR
1992 Shoreline Certification that was done, and then just looking at the site now. It is
very clear. And that is why DLNR did not certify the shoreline when it was requested by
the property owners, because they said, whoa .. .what's all of this, this, this isn't legal,
and we can't certify the shoreline. Actually wasn't, what was in front of the house. It
was what was on the Paia side of the property. That is what prevented the shoreline from
being certified from DLNR. So that, I would encourage the County to get Mr. Ulmer to
pay to remove that. Because Mr. Ulmer is gonna be making his 2.5 million on
Apartment B. And he got already paid for Apartment A and Apartment C. So he ...he
didn't lose any money except for some of his legal fees. He, he got paid off. Everybody
did .
. . . And I'm sorry that, that. .. that the process was so slow that the County was held
liable. I'm sorry there are a few people in the County that compromised the County so
greatly.

IS

agenda items
on today's agenda,
manao
us at this
NOTE:

Silence.

CHAIR MATEO: ... Members, seeing no one advancing at this time, the Chair would like to
close public testimony with no objections.
COUNCIL MEMBERS: No objections.
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CHAIR MATEO: Thank you .

. . .END OF PUBLIC TESTIMONY. ..
CHAIR MATEO: We're gonna go right into our agenda. The first item is POL-33. POL-33,
Members, you will note on the agenda we're in receipt of two communications. The first
communication, Number 07-234 from Councilmember Michael J. Molina, relating to the
matter of the Fist-Time Home Buyers' Program; and the second correspondence dated
August 27, 2007 from the Department of the Corporation Counsel, transmitting a
proposed bill entitled: a bill for an ordinance amending Chapter 3.30, Maui County
Code, relating to the First-Time Home Buyers' Revolving Fund.
ITEM NO. 33:

FIRST-TIME HOME BUYERS' PROGRAM (C.c. No. 07-234)

CHAIR MATEO: The purpose of this bill is to allow no more than here percent of the
First-Time Home Buyers' Revolving Fund to be used for administrative expenses. This
item, Members, was originally scheduled for discussion on our September 4, 2007
meeting. However, we had to defer it at that time because we were simply running out of
time. It was the, it is the Chair's belief that this is more of a housekeeping item needed to
And the
allow the administrative process to be initiated by the Department.
action...today would... reemphasizes the total scope and the process of the fund. In
prior discussions, however, we were advised that the urgency of this action is to allow the
Department to go out and initiate the RFP process. The Director of the Housing and
Human Concerns indicated to us the urgency of passing this particular bill because they
had wanted to initiate the process. So at this time, we do have the Deputy Director,
Ms. Tsuhako, with us.
Chair will ask her for her comments on... on the proposal.
Ms. Tsuhako?

we

comments

matter

CHAIR MATEO: So the Chair
take it at this
Ms. Tsuhako,
urgency that was
shared with us at the prior meeting by the Director is still .. .I mean, the position had not
changed in moving this bill forward.
MS. TSUHAKO: That is my understanding, sir. And .. .in addition to that, I believe that the
draft of... an RFP is already ready to go.
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CHAIR MATEO: Terrific. Okay.
MS. TSUHAKO: So we, we have that set, but we need certain things ... done ahead of time.
CHAIR MATEO: Thank you very much, Ms. Tsuhako. Mr. Andaya is also with us today.
Mr. Andaya, would you like to share your comments on the proposal before us?
MR. ANDAYA: I have no comments at this time.
CHAIR MATEO: Thank you. Members, the floor is open for questions to the Department.
NOTE:

Silence.

CHAIR MATEO: . . . Seeing ...no questions, Members, the, the Chair
recommendation if the Committee is so ready.

IS

ready for a

COUNCILMEMBER BAlSA and COUNCILMEMBER VICTORINO: Recommendation?
CHAIR MATEO: Thank you. The Chair recommends the passage of the proposed bill on first
reading, moving it on to the full Council.
VICE-CHAIR HOKAMA and COUNCILMEMBER MOLINA: So moved.
CHAIR MATEO: Been moved-COUNCILMEMBER PONTANILLA and COUNCILMEMBER VICTORINO: Second.
CHAIR

Moved by

Mr.

~u" ..

UUU".

Mr. Hokama?

VICE-CHAIR HOKAMA: Thank you. I, I'm in, in support of this ...motion, Mr. Chairman.
You know, we worked hard and ...
CHAIR MATEO: Yeah.
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VICE-CHAIR HOKAMA: ... in developing the ordinance. And I believe Mr. Molina worked
extremely hard in helping us bring this forward to a codified situation. And it is, again, I
share his frustration and disappointment that we have yet to utilize funds appropriated by
the Council to assist our families that are the beneficiaries of, of the actions we have
taken in the past. And so I'm with many of my colleagues--I don't wanna hear excuses.
I don't wanna hear about problems about moving offices. I want this done. Whether it
be by Administrative Rules--ifthey have a proposal for us to adjust the ordinance ... bring
it forward. I don't want any more excuses. Thank you.
CHAIR MATEO: Thank you, Mr. Hokama. Members, additional comments? Mr. Molina?
COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chairman. Well ... you know, as been
said, time is money and especially for families looking to move into a home or have the
opportunity to buy a home. And this program offers people a very low-interest loan, an
opportunity to achieve their dream. So I'm ... at the very least pleased with ... that the
wheels of progress are moving, although slowly, but at least they're moving. And so
I'm ... awaiting the proposed amendments, I guess, from the Department. And that
hopefully it can get expedited so we can get this, these monies made available to these
families 'cause we need to move on this. There's lot of folks waiting and I certainly hate
to hear of people missing out on an opportunity because of, you know, with .. .I guess, I
don't wanna say problems that we're, we're having with regards to moving offices or
other reasons. 'Cause the only people that will lose out if, with, with delays are the
people that need the money and, and wanna have that opportunity to own a home. So
wanna thank Ms. Tsuhako for being here. And I thank you, Mr. Chairman, for bringing
this matter to the forefront today.
CHAIR MATEO: Yeah. Thank you, Mr. Molina. Members, additional comments? Urn ...
NOTE:

Silence.

a,

recess.

recess

MATEO: ... (gavel). . .
reconvene. Members,
would
to provide clarification of
was made
bill we are
referencing is the bill that is attached to communication dated August 27. And in
looking at the attached bill, this is the bill that Mr. Hokama referenced.
VICE-CHAIR HOKAMA:
apologies.

My error in ...referring to it as a resolution, Chairman.
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CHAIR MATEO: No, no problem, Mr. Chairman. Any additional questions or comments,
Members?
... The Chair will call for the question. All those in favor, signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed?
... Thank you very much. Motion is carried.

VOTE:

AYES:

Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Pontanilla, Victorino, Vice-Chair Hokama, and Chair Mateo.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

None.

MOTION CARRIED.
ACTION:

Recommending FIRST READING of bill.

CHAIR MATEO: We're gonna move on to the next item on the agenda, Members.

OF CLAIMS

NO. 1(5):

LAWSUITS

(ASGHAR R. SADRI V. MAUl PLANNING COMMISSION; CIVIL NO. 04-1-0366(2);
and ASGHAR R. SADRI V. KURT ULMER, ET AL.; CIVIL NO. CV06-00430 ACK
KSq (C.c. No. 07-11)

CHAIR MATEO: Members, we're in receipt of communication dated October 3rd from the
Corporation Counsel, requesting the opportunity to discuss a settlement offer relating to
the Montana Beach Condominium in Paia, Maui; correspondence dated October 8th , 2007
from the Corporation Counsel, transmitting a proposed resolution that authorize
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settlement of the case. And as you recall, Members, the complaint alleged constitutional
violations arising from the rescission of an exemption for a Special Management Area
permit for the, for the subject property. And before asking Deputy Corporation
Counsel D'Enbeau for additional information and comment, please be aware, Members,
that we do have a request for executive session as well. So at this point, the Chair will
tum this part over to Ms. D'Enbeau.
MS. D'ENBEAU: Thank you very much, Mr. Chair. Good afternoon, Members. I was able to
hear Ms. Hemming's testimony ... (inaudible) . .. streaming in my office, so I'm aware
that she did point out to you that we did have a favorable ruling from the Second Circuit
Court. I do have copies of that ruling with me .. .if anybody would wish a copy. I don't
know if that's necessary or not, but they are here if Council wishes to see them. So that
is not the final word, of course, as you probably are aware. That ruling can be appealed
to the Hawaii Appellate Courts. And if that does happen, we're looking at another two or
three years ... mostly likely, before there's a final resolution. But in any case, at this
point in time, the County did prevail. The judge did affirm the Maui Planning
Commission's Findings, Conclusions, and Decision--meaning that the rescission of the
SMA exemption determinations for the three Montana Beach Condominium units way
back in August of 2001 was upheld by the courts so far. And there is still one appellate
level yet that might be brought forward. I'd also ...there's a few more things that I can
say in open session. There has been effort to obtain a certified shoreline. And I think
Ms. Hemming attended. Apparently, the State now has a policy when there's a
request--which was made on the County's behalf--to look at getting a certified shoreline,
they do invite members of the public that they know are interested. I'm not sure exactly
how that mechanism works, but that's .. .I, I assume why Ms. Hemming knew and was
able to attend. But I have talked to Bruce Lee who is the surveyor that's going to be
preparing the survey. I have, myself, been to the site ... a few weeks ago. And there,
there was pretty severe erosion. As you mayor not, may not be aware, every year around

... debris. So
just a new piece of
I guess
way, we didn't realize this was all underneath
sand. But there it is. So I,
this afternoon to ask for an executive session to discuss a new settlement proposal that
Mr. Sadri has presented.
CHAIR MATEO: Thank you, Ms. D'Enbeau. Ms. Anderson?
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COUNCILMEMBER ANDERSON: Thank you, Chair. Thank you, Ms. D'Enbeau for that
summary. Urn ...
. . . during this latest erosion event. .. were there not boulders exposed in front of the
Montana Beach House that were buried under a berm?
MS. D'ENBEAU: From my personal observation, there are boulders in front of the Holland
house that appear to have ... dropped down. I don't know, or they were exposed. It's
hard to say which. There were boulders, as I recall, as part of their landscaping in front
of the house. And I don't know, I can't say whether those are the same boulders that are
now ... well, they're not, the boulders aren't closer to the shore, I guess the shore is closer
to the .. .(laughter) . .. boulders--however you wanna look at it. But, yes ...there has
been some change in that, in that area, the shore-COUNCILMEMBER ANDERSON: But. .. as I recall when this first carne up, we were told by
members of the public that the Hollands had buried boulders and put a berm over it to
harden the shoreline to protect their house. And so I've since been told with this latest
erosion event that those boulders are now exposed. And you're saying you can't verify
whether they were buried as, as a... a mechanism to harden the shoreline or if it was
landscape boulders that fell down.
MS. D'ENBEAU: I can't, I couldn't tell personally.
COUNCILMEMBER ANDERSON: Right.
... Although, I don't recall any large boulders being put in as landscape features. But I
guess the point I'm getting at is now that the County owns that property and if those
boulders were
place
are still acting as ... a... say a revetment or,
sorts ...

MS. D'ENBEAU: He, I don't. .. nothing about those boulders was mentioned. What was
specifically--when I talked to Bruce Lee, what he specifically mentioned was chunks of
concrete and railroad tracks that have been recently exposed. And those are in the area
that Mr. Ulmer still owns and the beach fronting his portion of the-COUNCILMEMBER ANDERSON: The beach at the Kahului side of his property.
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MS. D'ENBEAU: Db ... yes, yes.
COUNCILMEMBER ANDERSON: Because there's only a small portion of his section of the
property that is actually beach front. The rest of it's all hardened with the revetment. Is
that correct?
MS. D'ENBEAU: Right. And I apologize for not having the maps, perhaps there some on your,
in your folder. But in any case basically if you imagine the, the ... Montana Beach
shoreline, about. .. half of, I'd say close to half of Mr. Ulmer's piece is shore and half of
it's behind the lime kiln revetment.
COUNCILMEMBER ANDERSON: So the only place that these debris items have been
exposed is where the sandy beach is?
MS. D'ENBEAU: Yes.
COUNCILMEMBERANDERSON: Okay. Thank you. Thank you, Chair.
CHAIR MATEO: Thank you, Ms. Anderson. Members, additional questions for Corporation
Counsel?
... Seeing none, Members ... there is a request for executive session. The Chair would,
at this time, like to ask that since there are three additional items that have executive,
have requested executive session, the Chair would like, with no objections, to be able to
hear the other items as well in open session, and we'll go into executive session when we
complete the additional agenda items.

seSSIOn.
VICE-CHAIR HOKAMA: So moved.
COUNCILMEMBER PONTANILLA: Second.
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CHAIR MATEO: Been moved by Mr. Hokama, second by Mr. Pontanilla, for executive
session. Members, all those in favor, signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed?
... Thank you very much. Motion is carried.
VOTE:

AYES:

Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Pontanilla, Victorino, Vice-Chair Hokama, and Chair Mateo.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

None.

MOTION CARRIED.
ACTION:

APPROVE.

CHAIR MATEO: Members, we're gonna move on to POL-4(2), indemnification authorization,
Maui Vacation Rental Association, Inc. versus County of Maui, et at, Civil Number
CV07-00495.

provide us
additional information and respond to Committee questions. And again, Member [sic},
we do have a request for executive session. However, since this request is specifically
requesting for indemnification, I ask the Members to consider whether an executive
session is needed on this item. And having said that, the Chair will tum over this portion
to Ms. Lovell.
MS. LOVELL: Thank you, Chair Mateo. And good afternoon, Chair and Members of the
Committee. As the Chair has indicated, this is a request for indemnification for Director
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Jeff Hunt, who's with me today. We've given you a copy of the complaint and the
attachments to the complaint. Those should be there with your resolution. I would be
happy to speak to the Committee at your pleasure about the ... the ... (end oj tape, start
lB). .. lawsuit, legal theories, and strategies and all of those kinds of things at, at another
convenient time. And that discussion should take place in executive session. However,
I'm not sure that we really need an executive session at this point. In addition to the
materials that have been provided to you, I would like to point out that in the complaint
itself on... at various places ... but let me see if I can find it precisely. Uh .. .in
paragraph 11, which is on page 4 of the complaint, it says: at all times mentioned herein,
all County officials, agents, and employees were acting pursuant to authority delegated or
conferred by the County of Maui, and in doing or failing to do the things complained of,
were acting within the scope of that authority. And if you read the complaint, you really
will not see anything alleged specifically against Director Hunt, anything that he has
alleged to have done that is ... an intentional act or something that, that would have arisen
outside the course and scope of his duties and his attempts to carry out and enforce
County law. So, therefore, it's based on the allegations of the complaint itself and my
investigation to date into the background and allegations that are arising under this
complaint. It's my recommendation that Mr. Hunt be indemnified by this Council.
CHAIR MATEO: Thank you, Ms. Lovell. Members, the floor open for discussion, questions to
Corporation Counsel. Ms. Johnson?
COUNCILMEMBER JOHNSON: I, I just wanted to note that I concur with Corporation
Counsel that because this issue is strictly regarding the indemnification and because
Mr. Hunt, in my opinion, has not done anything outside the scope of his authority, he's
adhering to the law .. .I have no problem with moving this forward in open session to
indemnify.

VICE-CHAIR HOKAMA: So moved.
COUNCILMEMBER JOHNSON: Second.
CHAIR MATEO: Been moved by Mr. Hokama, second by Ms. Johnson. Mr. Hokama, any
discussion?
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VICE-CHAIR HOKAMA: No, I think it speaks for itself, Chairman.
CHAIR MATEO: Thank you, Mr. Hokama. Members, we'll call for the question. All those in
favor, signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed?
... Thank you very much. Motion is carried.
VOTE:

AYES:

Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Pontanilla, Victorino, Vice-Chair Hokama, and Chair Mateo.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

None.

MOTION CARRIED.
ACTION:

Recommending ADOPTION of resolution.

(C.c. No. 07-12)

~.Ljl"

MATEO: On October 4th , 2007, Corporation Counsel transmitted a proposed resolution
entitled: authorizing the employment of special counsel Robbins and Associates,
Attorneys at Law, a Law Corporation, in Michael David Ogden, et aI., versus the County
of Maui.
The complaint alleges wrongful death and various violations of
Charles Benson Ogden's constitutional and civil rights. The purpose of the proposed
resolution is to authorize the employment of special counsel to represent Defendants

....LA."-

- 15 -

POLICY COMMITTEE MINUTES
Council of the County of Maui

October 16, 2007

County of Maui and Clifford Pacheco for a total compensation not to exceed 150,00
dollars. Deputy Corporation Counsel Lutey will provide the Committee with additional
information and respond to questions. And... and once again, Members, I remind you
that we also have a request for executive session. And at this point, Ms. Lutey, go right
ahead.
MS. LUTEY: Thank you, Chairman. I've provided you with a copy of the complaint, as well as
the proposed contract with Robbins and Associates. But for some of you who haven't
heard the facts of this case before, and the basics are that on February 23 rd , 2006, the
Plaintiff in this case filed a wrongful death complaint for the death of his brother,
Charles Benson Ogden. The complaint alleges that Charles Benson Ogden was
unlawfully killed by a police officer on February 29t \ 2004. On that date, police had
been called because Charles Benson Ogden had exposed his genitals to children at a
beach in Kihei. The mother of two of the children had called the police to request their
assistance. Officer Clifford Pacheco arrived at the beach to investigate the complaint and
spoke with Charles Benson Ogden. But at the time, he did not realize that that was the
suspect in the indecent exposure case because Mr. Ogden had changed his clothes. The
woman who had called police signaled for, to Officer Pacheco and then told him that
Mr. Ogden had in fact been the suspect in the indecent exposure case. And when Officer
Pacheco looked back towards the beach, he could see that Mr. Ogden was gone. So in an
attempt to try and catch up with him, he cut through some private property fronting the
beach area. And one of those properties that he cut through was owned by a man named
John Lucia, who also happens to be a defendant in this case. Mr. Lucia ran up to ask
Officer Pacheco what he was doing, and he was told that Officer Pacheco was looking for
a man in sweat pants carrying a large backpack. Although he was not asked for
assistance, he then ran towards the beach to try and catch up with Mr. Ogden. Mr. Lucia,
because he was dressed much lighter than Officer Pacheco and wasn't
equipment, saw Charles Ogden running

tum

could see this yellow-colored
coating
Pacheco's entire
was
numerous times to stop, get down, drop the repellent.
would
not do so, instead charging the officer repeatedly. So Officer Pacheco pointed his gun at
Charles Benson Ogden while ordering him to stop, and when he did not, he was shot.
Officer Pacheco's vision was blurred because of the bear repellent. He tried to wash his
eyes out with the ocean, was unable to do so. And because Mr. Ogden continued
charging at Officer Pacheco, a total of five shots were fired at him. Mr. Ogden died from
his bullet wounds. Kenneth Robbins of Robbins and Associates has agreed to assist in
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this case for a flat fee of 150,000 dollars. And in Exhibit E you can see--or A, you can
see what the breakdown of the payments would be .
. . . The fee is structured so that the larger payments are made closer to the trial date in
this case, so that we will have an opportunity to file motions and try to get it dismissed.
This case is currently scheduled for trial on July I S\ 2008 in Federal court. And because
this matter is in active litigation, we can't discuss things like strategy in open session. So
if that type of discretion is necessary, then I will ask for executive session. Otherwise, I
think this is probably something we can handle in open session.
CHAIR MATEO: Thank you very much. And the Chair would also like to recognize the
attendance of Deputy Corporation Counsel, Ms. Martin, as well as our Deputy Chief of
Police, Mr. Yabuta. Welcome. Members, floor open for questions for Corporation
Counsel.
VICE-CHAIR HOKAMA: ... Mr. Chairman?
CHAIR MATEO: Mr. Hokama?
VICE-CHAIR HOKAMA: One that we ... more ... uh ...
. . . pertains to the 150,000 dollars, please. And we would request Ms. Lutey to ... give
caution to ... advice to us if we are proceeding in a sensitive area or something that needs
to remain confidential until the appropriate time regarding open session. My question
IS ...

fees

this type of cases, does our insurance carrier participate with us on the amount of
we are being asked to consider regarding special counsel?

So we, we

.. paYIng

MS. LUTEY: Yes. But we would keep the insurance company apprised of developments in the
case so that they can have some input ifthey choose to.
NOTE:

Silence.
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VICE-CHAIR HOKAMA: ... Have they made any comments in, in response to ... well, how
we are proceeding, Ms. Lutey?
MS. LUTEY: Not at this point. No.
NOTE:

Silence.

VICE-CHAIR HOKAMA: ... Okay.
. . . We, we are wen aware of this law finn. And so .. .is Mr. Robbins the key ... partner
or attorney from the finn that will be assisting your, your. .. Department?
MS. LUTEY: Yes. Mr. Robbins .. .is the head partner, owner of this finn. And so he would
actually be the trial attorney, the head trial attorney ifthis case goes to trial.
VICE-CHAIR HOKAMA: And you would be the .. .I don't know what's the right tenn,
secondary attorney? .. .(laughter) . ..
MS. LUTEY: It wouldn't just be me, Ms. Martin also. We will handle all of the discovery, the
motions and so forth. That's how we were able to negotiate this fee. And then at trial,
assist with the preparation of witnesses in the case for trial, trial memorandums and
motions.
VICE-CHAIR HOKAMA:
. . . If we are able to ... and I, I'm assuming we, your
recommendation says we have a .. .realistic chance of having our position supported by
the court. We, in tum, could have the ... Plaintiffpay for Mr. Robbins' fees?
MS. LUTEY:
casco

MS.
. . . IS

a

nUJUH';'«

practice

attorneys, to

have a flat fee?
MS. LUTEY: Mr. Medeiros, actually a lot of times it's difficult to obtain flat fee arrangements
with attorneys because most of them make their money by billing on the hour.
COUNCILMEMBER MEDEIROS: Right.
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MS. LUTEY: But. . .it is possible--this is the second wrongful death case where we've been able
to obtain a flat fee arrangement with an outside counsel. It just really depends on who
you're dealing with and what the arrangement will be.
COUNCILMEMBER MEDEIROS: I see. And ... so it does not matter how long the duration of
the trial is, that the same fee is paid as a flat fee?
MS. LUTEY: Actually, there's ... parameters to this. And I think they're defined in the .. .in this
document. And typically, there's a number of trial days that are designated for it. I think
it's a period ofthree weeks .
... Oh ...
. . . uh, yes, it's 12 days over a three-week period. If you look at ...
COUNCILMEMBER MEDEIROS: This is on Exhibit A?
MS. LUTEY: ... 6. Yes.
COUNCILMEMBER MEDEIROS: Okay.
MS. LUTEY: If you look under structure of the fee ...number 6.
COUNCILMEMBER MEDEIROS: ... Okay. I see.
MS. LUTEY: Uh-huh.
cover

ask
questions and
going
executive session,
Otherwise, the Chair is prepared for a recommendation other
this point--

executive session at

COUNCIL MEMBERS: Recommendation?
CHAIR MATEO: Thank you. Members, the ... the Chair. . .recommends the adoption of the
proposed resolution entitled authorizing the employment of special counsel, Robbins and
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Associates, Attorneys at Law, a Law Corporation, in Michael David Ogden, et aI., versus
County of Maui, et aI., Civil Number 06-00113.
COUNCILMEMBER VICTORINO: So moved.
COUNCILMEMBER MOLINA: Second.
COUNCILMEMBER PONTANILLA: Second.
CHAIR MATEO: It's been moved by Mr. Victorino, second by Mr. Molina.
additional discussion?

Members,

... Seeing none, we'll call for question. All those in favor signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed? Thank you very much, Members. The motion is carried.
AYES:

Councilmembers Anderson, Baisa, Johnson, Medeiros, Molina,
Pontanilla, Victorino, Vice-Chair Hokama, and Chair Mateo.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

None.

VOTE:

NO.

OF CLAIMS AND LAWSUITS
(CLAIM OF THEODORE MIYASHIRO, CLAIM NO. 2005-(19) (C.c. No. 07-11)

CHAIR MATEO: The Committee is in receipt of. .. correspondence from Corporation Counsel,
dated August 29, 2007, transmitting a proposed resolution authorizing settlement. This
claim alleges damages and injuries relating to an automobile accident at the intersection
of Makawao Avenue and Maha Road on January ... on January 7,2005. The purpose of
the resolution, Members, is to authorize settlement of this case in the amount of 8,000
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dollars. Deputy Corporation Counsel Lutey will provide the additional information and
respond to questions from the Committee Members. And again, Members, there is a
request for executive session. However, Ms. Lutey will provide comment to that request.
Ms. Lutey?
MS. LUTEY: Thank you, Chairman. I've provided you in this case, also, with a copy of the
police report. And the basic facts are that on January i\ 2005, Mr. Miyashiro was
crossing the street at Maha Road at the intersection of Makawao Avenue. And he was in
a marked crosswalk when a County vehicle collided into him. Mr. Miyashiro sustained
injuries as a result of this accident. If you wanna discuss any part of his injuries which
would involve his medical records, that is something we would have to take up in
executive session because I can't discuss that in.. .in open session. But to resolve this
case in its entirety, I am asking for settlement authority in the amount of 8,000 dollars.
NOTE:

Silence.

CHAIR MATEO: ... Members, the floor open for questions. Mr. Victorino?
COUNCILMEMBER VICTORINO: Yes ... and just basically I'm, I'm not gonna ...
. . . as far as executive session, well .. .I'll hold up on that, but in reading the report real
fast and real. .. um ... and this 8,000 is the complete settlement? That's it? We would be
no longer obligating any way, shape, or form?
MS. LUTEY: Yes.
COUNCILMEMBER VICTORINO: ... Okay. That's all I needed to know. Thank you.

session or is it

we
preferred in executive session?
CHAIR MATEO: Ms. Lutey?

MS. LUTEY: Thank you, Chairman. We wouldn't be able to discuss any type of disciplinary
action or anything like that because this employee be covered by his bargaining unit.
And I believe that a person or someone from the Department of Water Supply was
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supposed to be here, that could discuss that. I'm not able to tell you anything about this
employee other than what I know about the claim itself. So if you wanna discuss that,
we'd need to get someone up here and then do that in executive session.
NOTE:

Silence.

CHAIR MATEO: ... Mr. Hokama, we have requested a representative from the Department,
and they should be coming up.
VICE-CHAIR HOKAMA: Uh-huh.
COUNCILMEMBER PONTANILLA: ... {inaudible} . ..
MS. REVELS: ... {inaudible} . ..
VICE-CHAIR HOKAMA: Well ...
CHAIR MATEO: .. . {inaudible} . ..
VICE-CHAIR HOKAMA: ... I'm open to ...
CHAIR MATEO: Go ahead.
VICE-CHAIR HOKAMA: ... you know, what, what the rest of the Committee would like to
do. Uh .. .1 have my issues regarding the personnel. .. areas, Chairman. So ... that's just
me, but if the Members wanna move forward ...then I'll. .. vote accordingly. Thank you .
.. thank you, Mr.

.J.V".<UH.U.

Ms. Revels?
come

to.

MATEO:

you, Ms. Johnson.

Medeiros?

COUNCILMEMBER MEDEIROS: Mahalo, Mr. Chairman. I just have one question, if I can
ask it and .. .I'm sure the attorneys will say if I'm not able to ask it. But ...
. . . the suit is against the County ofMaui.
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o

••

Right?

MS. LUTEY: It, at this point, it's just a claim.
COUNCILMEMBER MEDEIROS: Oh.
MS. LUTEY: So the claim has been made with the County ofMaui.
COUNCILMEMBER MEDEIROS: Okay. Okay. So as far ...
. . . my, my question is, if it's relevant, and you'll let me know. Can the employee be
held individually accountable ... as far as the defend, I mean, the person suing the
employee?
MS. LUTEY: If your question is, is can the employee be sued? The answer is "yes".
COUNCILMEMBER MEDEIROS: Okay. Okay. Thank you, Mr. Chairman.
CHAIR MATEO: Thank you, Mr. Medeiros. Members, additional, additional questions for
Corporation Counsel?
... Mr. Pontanilla?
COUNCILMEMBER PONTANILLA: Thank you, Chairman. So the amount that is showed
today ...
ifhe doesn't agree to that, you'll be back over here .. .in this Chambers?

COUNCILMEMBER
you,
Chairman. Question for Corporation Counsel.
So at this point, we're just looking at submitting this, this is what the .. .I guess the
Plaintiff has requested or this is just something we're just throwing out at the, at the
Plaintiff-MS. LUTEY: No--
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COUNCILMEMBER MOLINA: ... {inaudible} . ..
MS. LUTEY: --this is a negotiated settlement. It actually, their demand was more than three
times the amount that, that I am here for. And it was negotiated once ...with our
adjusters at a higher amount. And then I was able to negotiate it down to 8,000 dollars.
So that's an amount they're willing to agree to-COUNCILMEMBER MOLINA: Uh-huh.
MS. LUTEY: --but it's not what they initially asked for.
COUNCILMEMBER MOLINA: So is, and it basically would be a wash... this is agreed upon,
that's it?
MS. LUTEY: That'd be the end of it, yes.
COUNCILMEMBER MOLINA: Okay. Thank you. Thank you, Mr. Chairman.
CHAIR MATEO: Thank you, Mr. Molina. Members, additional questions for Corporation
Counsel? Then the Chair will ask the body. There is a request for executive session. I
ask the body whether, whether you choose to go into executive session or whether this
can be handled outside of executive session in terms of moving this forward.
Mr. Molina?
COUNCILMEMBER MOLINA: Yeah, Mr. Chairman. I, I'm okay with moving it on at this
point. Urn ... again, if something else arises down the road in the future where we need to
address this further, then maybe that will be the time to look at into going into executive
session. So for me, I'm okay it's your recommendation to move this out. .. today ...

us
okayed by us, accepted by
deal--this would close
and
standpoint at this time.

<U'-'JlH--

it l''''"ri-A,r't
is a negotiated
IS
I, obviously, it's been negotiated it's ... a done
point, from the County's
any litigation
LH.dU'-"cH

CHAIR MATEO: Ms. Lutey?
MS. LUTEY: Exactly. And, and if you're inferring that maybe the employee could be sued
I'm
not
sure
if that's
sort of a takeoff of
separately--because
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Councilmember Medeiros--that, all of it would be closed. They have to release all claims
against all parties--the employee, the County, any of us.
COUNCILMEMBER VICTORINO: That was my next question, but you answered it. Thank
you. You were reading my mind.
MS. LUTEY: You're welcome.
COUNCILMEMBER VICTORINO: Thank you very much, Mr. Chair.
VICE-CHAIR HOKAMA: Chairman?
CHAIR MATEO: Thank, thank you. Mr. Hokama, followed by Mr. Pontanilla.
VICE-CHAIR HOKAMA: But that wouldn't close the County suing the employee to recover
the money from the employee.
MS. LUTEY: It's, the difficulty in suing an employee for cases such as this is you have to show
gross negligence in order to get any type of recovery from them. And that's an extremely
high standard. It's almost intentional. And in this particular case, I, I think it would be
very diffiCUlt to prove that type of level.
NOTE:

Silence.

VICE-CHAIR HOKAMA:
Ms. Lutey.

. . . Well .. .(cleared throat) . .. thank you for your opinion,

IS

we're supposed to
are doing
due
diligence
So for me ... you know, the, that,
the ... opportunity--defensive driving and so
that's the type of questions that, you know, we would like to ask the, the Department.
You know, what are their action plans, if they have any. Because I haven't seen in the
last I don't know ... several cases where we had the opportunity to ask department heads,
you know, what happened to the employee, did we provide them training, you
know ... defensive driving and so forth.
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CHAIR MATEO: Thank you. Mr. Pontanilla, the Chair. .. the Chair was intending to go into
executive session with all of the items. It is the ... you know, the choice of the body to
determine whether or not we do. If--we do have the director of Water Supply available
and on call with us this afternoon, if it is the preference of the body to have him come up
and respond to questions, then executive session will be the recourse we need to ...need
to do. So, Members ... additional comments or questions on the process this afternoon,
your preference in executive session ... or do we move forward?
COUNCILMEMBER PONTANILLA: I'll make a motion that we go into executive session.
COUNCILMEMBER JOHNSON: Oh ...
CHAIR MATEO: Thank you.
VICE-CHAIR HOKAMA: Second.
CHAIR MATEO: Okay. We have a motion to convene in executive session by Mr. Pontanilla,
second by Mr. Hokama. Chair will call for the question. All those in favor of executive
session, signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR MATEO: Those opposed?
COUNCILMEMBER JOHNSON: No.
COUNCILMEMBER VICTORINO: No.

NOES:

Baisa,

ABSTAIN:

None.

ABSENT:

None.

EXC.:

None.

MOTION FAILED.
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CHAIR MATEO: Members, we will go into executive session. Having said that at this point,
Members, pursuant to Section 92-5(a)(4), Hawaii Revised Statutes, anticipated to consult
with legal counsel on questions and issues pertaining to the powers, duties, privileges,
immunities, and liabilities of the County, the Council, and the Committee, as well as
Section 92-5(a)(8), Hawaii Revised Statutes, to deliberate or make a decision upon a
matter that requires the consideration of information that must be kept confidential
pursuant to State or Federal law ... of, of the ... or a court order. Excuse me, Members.
And we did have a vote to go into executive session. Members, we have, we're going
into it-MS. REVELS: Mr. Chair? I believe you need two-thirds majority for executive session.
CHAIR MATEO: Okay. Okay, Members, Mr. Pontanilla, I'm sorry. Db... then we have ...the
motion has, has died, we didn't have two-thirds. So we will not go into executive
session. And at this point, Members ...
VICE-CHAIR HOKAMA: ... {inaudible} . ..
CHAIR MATEO: ... Chair will call for a real brief. .. recess. Please stay in your seats. Recess
... (gavel) . . .
RECESS:

2:38 p.m.

RECONVENE:

2:41 p.m.

CHAIR MATEO: .. . (gavel) . .. The Policy Committee meeting...will reconvene. Members,
thank you for that. .. that break. And just to confirm
HRS, Sunshine Law cites

COUNCILMEMBER JOHNSON: Second.
CHAIR MATEO: Been moved .. .(laughter). .. by Ms ... Baisa, second by Ms. Johnson.
Members, any discussion?
COUNCILMEMBER BAlSA: None.
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VICE-CHAIR HOKAMA: Chainnan?
CHAIR MATEO: Mr. Hokama?
VICE-CHAIR HOKAMA: Chainnan, I don't have any issues with the ... proposed settlement
that Ms. Lutey was very successful in negotiating on the County's behalf. Uh ...but I do
have my reservations. As the chief administrator of the Legislative branch, I
see ... copies of all claims against the County. And I am tired of seeing our
employees--you wouldn't believe the type of traffic claims, accident claims ...
· .. from our employees to property and residents.
· .. And I think we need to really take up this issue because from department heads or
deputy department heads to regular employees ...this attitude about. .. claims .. .I think
we need to have a turnaround in attitude, and that we're not, and that we may hold
employees more responsible for the actions acting on our behalf.
· .. I find it very frustrating reading in the claims. And... you're all welcome to look at it
because there's file with the Clerks and I get a copy. It's public infonnation.
· .. But it's getting quite frustrating ... on what is occurring on a more than regular basis.
And I think we need to definitely have Risk Management and the office of the Managing
Director to start taking charge because this is getting to be too frequent.
· .. And I consider it very irresponsible part of our employees. Thank you.
And the Chair shares your, your. .. sentiment. I,
~

I

particular position ..
you know, employees'
regards to safety.
you know,
Mr. Hokama,
says ... you know, he sees a lot of claims that come through his hands. At the time, we
seen all the claims come to ... (end a/tape, start 2A) . .. and we had the opportunity to
ask department heads or supervisors ... you know, what action has, have we taken to
correct employee attitudes in regards to safety. So I, I think ...
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. . . you know in future meetings in regards to claims, especially when it involves
employees, that we should have a thorough understanding of the department's corrective
actions .
. . . Not in exec, executive session, but at least some notes. Yeah? 'Cause just looking at
the police report, we don't know anything other than what is being said or being written
by the Police Department. So thank you, Chair, for giving me this opportunity.
CHAIR MATEO: Thank you very much, Mr. Pontanilla. Point well taken. Mr. Molina?
COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chairman. And you know, I, I
understand the concerns of Chairman Hokama and some of the other Members, and these
are real legitimate concerns with policies . .. or how our County workers are being
educated in term of safe driving and responsible driving. Would it preclude the
Committee from at least sending a letter to the Water Director to get a response in writing
and .. .I mean, as one other alternative being that we voted down the executive session
request, as an alternative request to get a response from the Director? Maybe not naming
the specific individual, but just in terms of the Department's general policy, procedures
or their outlook as to responsible driving or how that is emphasized to their employees.
Is that something we could consider as an alternative?
CHAIR MATEO: Yeah, Mr. Molina, the Chair will, would ask Corporation Counsel whether
that would be appropriate to have the Department respond in, in terms of the query
Mr. Molina is asking.
MS. LUTEY: Mr. Chairman, I believe it would be fine so long as it's not employee specific. If
you just wanted to know what their process is typically, I don't see why not.

CHAIR

Members--uh, Ms. Johnson, go ahead.

COUNCILMEMBER JOHNSON: Yes, and I think as part of our budget review in the upcoming
budget session, I think it would be appropriate to ask and emphasize from the Risk
Manager and from the various departments to bring forward their policy. And if they
have a bad ... (laughter) . .. history or if it's a history that really is not really good in
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terms of their risk management, then I think that's something we should address at
budget. Thank you.
CHAIR MATEO: Correct. Thank you, Ms. Johnson. Additional comments? Ms. Anderson?
COUNCILMEMBER ANDERSON: Ijust have a quick question .
. . . You know, in all the police report that we read ...
. . . it has the name ... the names of the victim or the person who was injured. Has the
names of, it looks like, a couple witnesses ... has the name of the police officer, but
there's no name to the person who drove the vehicle. Why is that?
CHAIR MATEO: Ms. Lutey?
MS. LUTEY: Thank you, Chairman. That's because according to an OIP decision, unless there
is a lawsuit filed against the employee, it's a protected.. .it's protected information.
COUNCILMEMBER ANDERSON: So no matter what the situation is, they're protected?
MS. LUTEY: That's based on the law, yes.
COUNCILMEMBER ANDERSON: Okay. Thank you. Thank you, Chairman.
CHAIR MATEO: Thank you, Ms. Anderson. Members, the Chair will call for the question. All
those in favor signify by saying "aye".
COUNCILMEMBER VICTORINO: Aye.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

None.
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MOTION CARRIED.
ACTION:

Recommending ADOPTION of resolution.

CHAIR MATEO: Members, at this time, we have just. .. we'll be going into executive session
with just one item.
ITEM NO. 1(5): SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS
(ASGHAR R. SADRI V. MAUl PLANNING COMMISSION; CIVIL NO. 04-1-0366(2);
and ASGHAR R. SADRI V. KURT ULMER, ET AL.; CIVIL NO. CV06-00430 ACK
KSC) (C.c. No. 07-11)

CHAIR MATEO: The Chair will, will take ... a ten-minute recess at this point. We'll be
back. .. we'll call it at 3 o'clock [sic]. Members, this Committee will stand in recess
... (gavel) . ..
RECESS:

2:49 p.m.

RECONVENE:

4:16 p.m.

CHAIR MATEO: .. . (gavel) . .. The Policy Committee meeting for October 16, 2007 will
reconvene. Members, are there any comments or questions for Corp. Counselor for the
Chair at this point?
COUNCILMEMBER VICTORINO: No.
CHAIR MATEO: Ms. Anderson?

we

we

COUNCILMEMBER ANDERSON: Thank you very
CHAIR MATEO: Thank you very much. Additional questions, comments?
... Thank you very much. Members, the Chair is ready for his recommendation-COUNCILMEMBER VICTORINO: Recommendation?
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CHAIR MATEO: --on this policy item. And the chair recommend, recommendation is to defer
this item at this point. There is still a lot of information lacking at this particular point,
that I think when Corp. Counsel does have access to additional information, she will be
returning to this Committee, providing that information to us where we'd be able to
make ... a firm decision or recommendation at that time. So if there is no objections, the
Chair will, again, defer this item.
COUNCIL MEMBERS: No objection.
CHAIR MATEO: Thank you very much, Members.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (excused: JAJ)
ACTION:

DEFER pending further discussion.

CHAIR MATEO: This concludes our business for the day.
COUNCILMEMBER BAlSA: Yea!
CHAIR MATEO: I'd like to thank all of you for a very productive afternoon .. .(laughter) . .. I
thank you very much. The Policy Committee meeting for October 16, 2007 is adjourned
.. .(gavel) . ..

ADJOURN:

4:18 p.m.
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