COUNCIL OF THE COUNTY OF MAUl

LAND USE COMMITTEE
March 16, 2007

NOTE:

Committee
Report No.

07-26
As Amended

The recommendation contained in this committee report was amended by
the Council at its meeting of March 16, 2007, by deleting the bracketed
material and underscoring the new material. This committee report was
then adopted as amended.

Honorable Chair and Members
of the County Council
County of Maui
Wailuku, Maui, Hawaii
Chair and Members:
Your Land Use Committee, having met on February 14, 2007, makes reference to
County Communication No. 06-81, from the Planning Director, transmitting the
following:
1.

A proposed bill entitled "A BILL FOR AN ORDINANCE TO AMEND
THE STATE LAND USE DISTRICT CLASSIFICATION FROM
AGRICULTURAL TO URBAN FOR PROPERTY SITUATED AT
MAKENA, MAUl, HAW All" (District Boundary Amendment bill).
The purpose of the proposed bill is to grant a request from the applicant,
Papaanui, LLC, for a District Boundary Amendment from Agricultural to
Urban to develop a seven-lot subdivision on approximately 3.498 acres in
Makena, Maui (TMK: (2) 2-1-07:009, or the subject parcel).

2.

A proposed bill entitled "A BILL FOR AN ORDINANCE TO AMEND
THE KlHEI-MAKENA COMMUNITY PLAN AND LAND USE MAP
FROM MULTI-FAMILY TO SINGLE-FAMILY RESIDENTIAL FOR
PROPERTY SITUATED AT MAKENA, MAUl, HAW All" (Community
Plan Amendment bill).
The purpose of the proposed bill is to grant a request from Papaanui, LLC
for a Community Plan Amendment for the subject parcel from
Multi-Family to Single-Family to facilitate the development.
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A proposed bill entitled "A BILL FOR AN ORDINANCE TO CHANGE
ZONING FROM INTERIM DISTRICT TO R-3 RESIDENTIAL
DISTRICT (CONDITIONAL ZONING) FOR PROPERTY SITUATED
AT MAKENA, MAUl, HAW All" (Change in Zoning bill).
The purpose of the proposed bill is to grant a request from Papaanui, LLC
for a Change in Zoning for the subject parcel from Interim District to R-3
Residential District to facilitate the development.

Your Committee notes that the Maui Planning Commission held a public hearing
on the applications for the proposed District Boundary Amendment, Community Plan
Amendment, and Change in Zoning on July 12,2005.
Your Committee further notes that the applications for the District Boundary
Amendment, Community Plan Amendment, and Change in Zoning each reference the
subj ect parcel with a lot size of 3.51 acres, and describe the proposed development as
follows:
"Seven (7) single-family residential lots, which will allow for the
construction of seven (7) single-family residential dwellings and seven (7)
ohana units. Associated infrastructure and site improvements include
paved roadways, underground utilities, water distribution and fire
protection systems."
Your Committee further notes that the Maui Planning Commission, after
reviewing the findings presented in the document entitled "MAUl PLANNING
DEPARTMENT'S REPORT TO THE MAUl PLANNING COMMISSION
JULY 12, 2005 MEETING" (Department's Report), and the conclusions and
recommendation presented in the document entitled "MAUl PLANNING
DEPARTMENT'S
RECOMMENDATION
TO
THE
MAUl
PLANNING
COMMISSION JULY 12,2005 MEETING", voted to recommend approval of the
District Boundary Amendment, Community Plan Amendment, and Change in Zoning on
July 12, 2005, subject to a single Change in Zoning condition:
"1.

That once the property has received final subdivision approval, that the
seven (7) residential lots shall not be further subdivided and shall not be
the subject of a horizontal property regime."
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Your Committee notes that County Communication No. 06-81 was referred to the
prior Council's Land Use Committee at the Council meeting of March 17, 2006.
By correspondence dated April 7, 2006, the Chair of the Committee requested that
the Department of the Corporation Counsel clarify the name of the land use category
referenced in the Community Plan Amendment bill and revise the bill as appropriate;
clarify the reference in the Change in Zoning condition to a "horizontal property regime";
and make nonsubstantive revisions to the Change in Zoning bill.
By correspondence dated April 12, 2006, the Chair of the Committee requested
that the Planning Director explain the references in County Communication No. 06-81 to
three additional tax map keys (TMK: (2) 2-1-07:060 (portion), (2) 2-1-08:100 (portion),
and (2) 2-1-07:094 (portion)), and the impacts, if any, the absence of the three TMKs has
on the Department's analysis, any aspects of the proposed seven-lot subdivision, and any
of the comments received that reference the additional TMKs or a project size of 3.93
acres. The Chair of the Committee further requested that the Planning Director provide a
copy of the sight distance analysis, the Final Environmental Assessment, and any
additional testimony or correspondence received relating to the application.
By correspondence dated April 21, 2006, the Department of the Corporation
Counsel transmitted the following revised proposed bills, incorporating the revisions
requested by the Chair of the Committee:
1.

A revised proposed bill entitled "A BILL FOR AN ORDINANCE TO
AMEND THE KlHEI-MAKENA COMMUNITY PLAN AND LAND
USE MAP FROM MULTI-FAMILY TO SINGLE-FAMILY FOR
PROPERTY SITUATED AT MAKENA, MAUl, HAWAII"; and

2.

A revised proposed bill entitled "A BILL FOR AN ORDINANCE TO
CHANGE ZONING FROM INTERIM DISTRICT TO R-3
RESIDENTIAL DISTRICT
(CONDITIONAL ZONING) FOR
PROPERTY SITUATED AT MAKENA, MAUl, HAWAII".

By correspondence dated May 15, 2006, the Planning Director responded that the
project is comprised of four TMKs, three of which are to be part of the subdivision,
totaling 3.93 acres. All of the TMKs are located within the Special Management Area
(SMA). He explained that the subject parcel is a 3A98-acre parcel that is to be
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subdivided into seven residential lots; that TMK: (2) 2-1-07:060 (portion) is a 0.109-acre
portion of Makena-Keoneoio Road that will be improved to provide access to the
proposed subdivision; that TMK: (2) 2-1-08: 100 (portion) is a 0.311-acre portion of Old
Ulupalakua Road that will be improved to provide access to the proposed subdivision;
and that TMK: (2) 2-1-07:094 (portion) is a 0.346-acre portion of a parcel owned by
Makena Aina Corporation that is to be developed by Papaanui, LLC (Papaanui) as a
drainage basin. The Planning Director further explained that the Department's Report
covers the SMA application as well as the District Boundary Amendment, Community
Plan Amendment, and Change in Zoning applications, but that the three applications
before the Council are limited to the subject parcel only. He also transmitted a copy of
the "Sight Distance Report for Papaanui, LLC Subdivision" dated May 2006 (Sight
Distance Report) and the Final Environmental Assessment dated March 2005, and noted
that no additional correspondence had been received.
By correspondence dated June 27, 2006, the Chair of the Committee requested
that the Director of Housing and Human Concerns provide any updated recommendations
concerning the application in light of the following: (1) her November 18, 2004
correspondence in which she advised that the project is not subject to the County
Administration's affordable housing guidelines because only seven lots are proposed; and
(2) the pendency before the planning commissions of a draft bill entitled "A BILL FOR
AN ORDINANCE ESTABLISHING A RESIDENTIAL WORKFORCE HOUSING
POLICY", noting that the draft bill is triggered by the creation of five or more dwelling
units or undeveloped lots.
By correspondence dated June 28, 2006, the Chair of the Committee transmitted
to the Director of Public Works and Environmental Management a copy of the Sight
Distance Report, and asked that the Department review and be prepared to comment on it
at the upcoming meeting, and also provide the Department's current position concerning
the frontage improvement and right-of-way requirements.
By correspondence dated June 28, 2006, the Chair of the Committee transmitted
to the Chief of Police a copy of the Sight Distance Report, and asked that the Department
review and be prepared to comment on it at the upcoming meeting.
At its meeting of July 5, 2006, the Committee met with the Planning Director; a
Planner, Department of Planning; the Director of Housing and Human Concerns; the
Deputy Director of Public Works and Environmental Management; an Acting Captain,
Department of Police; an Officer, Department of Police; and a Deputy Corporation
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Counsel. The Committee also met with David Ward, Member, Papaanui, LLC; William
Frampton, Member, Papaanui, LLC; Jon Santos, Member, Papaanui, LLC; and Stacy
Otomo, President, Otomo Engineering, Inc., Papaanui's civil engineering consultant.
The Committee received public testimony from one individual in support of the
application.
The Committee received a computer-generated presentation and correspondence
dated July 5, 2006, from Mr. Frampton, transmitting a printout of the presentation.
Mr. Frampton provided an overview of the project and the conceptual plan, and described
the subject parcel, noting that a section of Makena-Keoneoio Road (also known as Old
Makena Road) traverses through it. He described Papaanui's plan to construct and
maintain a drainage easement on Makena Aina's abutting property, in order to mitigate
drainage concerns associated with the close proximity of the subject parcel to Makena
Bay and Makena Landing. He advised that every lot will be required to install an aerobic
wastewater system, and highlighted issues relating to parking and loading in the Makena
Landing area.
Mr. Frampton noted that the Makena Homeowners Association had strongly
encouraged Papaanui to leave Makena-Keoneoio Road in a rural condition, but that the
subdivision standards would require the road to meet urban standards, including curbs,
gutters and sidewalks. He noted that the Kihei-Makena Community Plan refers to
protecting and preserving the traditional rural scale and character of the existing portions
of Old Makena Road in a manner similar to that existing at Keawalai Church. He further
noted that Papaanui would subsequently seek a variance from the urban roadway
standard.
Mr. Frampton informed the Committee that Papaanui is suggesting additional
conditions of zoning that would prohibit ohana units and vacation rentals, require the
installation of aerobic individual wastewater systems, and require Papaanui to enter into
an agreement to contribute $120,000 towards affordable housing. He further stated that
Papaanui is willing to offer an additional $200,000 to be contributed to a nonprofit
organization or the County's first-time home buyers' fund if Papaanui is successful in
obtaining a variance from the urban roadway standard, which would represent the
estimated cost savings if such roadway improvements are not implemented.
The Planner provided an overview of the application and the proceedings before
the Maui Planning Commission, which recommended approval with a single condition of
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zoning prohibiting further subdivision of the lots once final subdivision approval has
been received. The Planner indicated that the portion of Makena-Keoneoio Road
extending from the subject parcel to the Maui Prince Hotel contains a right-of-way that is
approximately 30 feet wide, of which approximately 20 feet are paved.
The Committee discussed parking conditions along Makena-Keoneoio Road. The
Acting Captain noted that the Department is concerned about the line-of-sight coming out
of Old Ulupalakua Road. He advised that signs to warn of the upcoming intersection
would help, as would Papaanui's plan to install a parabolic mirror on the opposite side of
the intersection. He noted that the project would have a fairly negligible effect on
Departmental services. The Police Officer explained the Department's recommendation
concerning crime prevention through environmental design.
The Planner informed the Committee of those portions of Makena-Keoneoio
Road in the vicinity of the project that are privately owned. The Planner also explained
that the roadway parcels are not part of the subject applications, but will be considered
during the SMA review process.
The Committee discussed the comment from the Department of Public Works and
Environmental Management that Papaanui would need to pursue a variance from the
Board of Variances and Appeals (BVA) in order to maintain Makena-Keoneoio Road as a
rural roadway. The Committee questioned why a variance would be needed in order to
uphold a policy of the Kihei-Makena Community Plan. The Planner noted that the
Department of Planning defers to the Department of Public Works and Environmental
Management on the application of subdivision standards. The Committee requested a
legal opinion on the issue of the roadway standard that should apply.
The Committee discussed whether it could impose a condition of zoning that
would restrict, for instance, the pavement width of Makena-Keoneoio Road, in light of
the policy set forth in the Community Plan. The Deputy Corporation Counsel advised
that he would need to research whether such a condition would be proper. He noted that
the clearest route would be for Papaanui to seek a variance on the roadway standard from
the BVA. The Committee questioned how the Council could address the apparent
conflict between the Maui County Code (MCC) and the Community Plan, as opposed to
having the BVA be the arbiter after a Change in Zoning decision is made.
The Deputy Director of Public Works and Environmental Management explained
that the phrase "rural scale and character" in the Community Plan lacks specificity and
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that Papaanui would be able to describe special circumstances in making its case for a
variance before the BVA.
Mr. Frampton explained that implementing urban roadway standards, which
would include a 48-foot right-of-way, would require grading into a steep embankment, in
turn requiring the construction of a high retaining wall along Makena-Keoneoio Road.
He noted that Papaanui had hoped Title 18, MCC, provided the Director of Public Works
and Environmental Management with the discretion to adjust the right-of-way and
pavement widths due to topographical constraints.
The Committee questioned whether Papaanui can lawfully prohibit ohana units
(accessory dwellings) in the subdivision through its covenants, conditions, and
restrictions (CC&Rs), when ohana units are generally allowed in Residential districts
(Section 19.35.010, MCC), and requested a legal opinion on the question. The Planning
Director noted that the Department does not enforce CC&Rs, but that conditions of
zoning can be more restrictive than the Maui County Code.
The Director of Housing and Human Concerns advised that there is currently no
affordable housing requirement for a seven-lot subdivision. She acknowledged that the
$120,000 contribution was based on current discussions concerning the draft bill to
establish a Residential Workforce Housing Policy.
The Deputy Director of Public Works and Environmental Management noted that
the Department has concerns regarding sight distance. The Committee noted receipt of a
Sight Distance Report in May 2006.
The Planning Director advised that the Maui Planning Commission incorporates
as a standard condition on all projects in the SMA a requirement that outdoor lighting be
down-shielded. The Committee requested that it be provided with the wording of the
condition.
The Committee also questioned whether a condition prohibiting swimming pools
on the subject parcel would be defensible, due to water shortages. The Deputy
Corporation Counsel reiterated the basis for which conditions of zoning may be attached
to a project.
The Committee discussed the results of the archaeological surveys that had been
done on the subject parcel as well as the adjacent drainage basin site. The Committee
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also discussed the handling of wastewater and drainage, and how the lots would be sited
and accessed in light of topographical constraints. Mr. Frampton noted that setbacks for
certain lots will be larger than those required by the Maui County Code to preserve view
corridors, and that structures on the lower lots will be subject to height restrictions that
limit the top of a roof to 75 feet above mean sea level. The Committee expressed an
interest in receiving drawings of potential home sites that Papaanui may accommodate.
Mr. Frampton advised that Papaanui had been permitted to demolish one of the
existing structures on the subject parcel, and that some material may have been moved on
the property in the process.
The Committee discussed the two privately-owned road remnant parcels, to the
extent they affected access to the subject parcel. Mr. Frampton confirmed Papaanui's
intent to dedicate the road remnant parcels to the County, if the County so desired.
The Committee also discussed the fact that Papaanui already had seven water
meters for the subject parcel.
The Committee deferred consideration of the matter pending further discussion.
By correspondence dated July 7, 2006, the Chair of the Committee requested that
the Director of Water Supply explain how Papaanui was able to obtain a total of seven
water meters for its single parcel.
By correspondence dated July 10, 2006, Councilmember Michelle Anderson
transmitted a copy of correspondence dated April 3, 2000, from the Director of Public
Works and Waste Management to Ken Kurokawa, Vice President, Austin Tsutsumi &
Associates, Inc., relating to proposed road improvements for the Palauea Subdivision,
based on the existing right-of-way and pavement widths.
By correspondence dated July 13, 2006, the Chair of the Committee transmitted to
the Director of Parks and Recreation an inquiry from a Committee member concerning
the Department's position on the application.
By correspondence dated July 13, 2006, the Chair of the Committee requested
that the Director of Public Works and Environmental Management provide the
Department's written comments on the Sight Distance Report.
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By correspondence dated July 14, 2006, the Director of Water Supply responded
that Papaanui had applied to develop a seven-lot subdivision in 2003 and paid for the
additional five water meters at that time. He further noted that, although these water
meters were issued after the lao Aquifer had been designated as a groundwater
management area, the issuance of meters was not restricted when the lao Aquifer was
designated.
By correspondence dated July 18, 2006, the Chair of the Committee requested
that the Department of the Corporation Counsel respond to questions, as they apply to
this project, relating to ohana units and roadway width requirements.
By correspondence dated July 24, 2006, the Director of Public Works and
Environmental Management provided the Department's comments on the Sight Distance
Report.
By correspondence dated July 24, 2006, the Chair of the Committee requested
that David Ward, Member, Papaanui, LLC, provide a copy of any drawings Papaanui
might have of potential home sites for the subdivision, as well as an additional copy of
the Final Environmental Assessment.
By correspondence dated July 26, 2006, the Chair of the Committee requested
that the Director of Public Works and Environmental Management respond to questions
concerning improvements to Makena-Keoneoio Road done by the Department since the
Kihei-Makena Community Plan went into effect on March 6, 1998; whether the
Department had followed the Community Plan for those improvements; and the existing
width of Makena-Keoneoio Road at various points along the boundary of the subject
parcel, as well as along the remainder of that road.
By correspondence dated July 24, 2006 [sic}, and received August 2, 2006, the
Director of Public Works and Environmental Management responded to the
July 26, 2006 request by advising that such improvements "consist of signage, striping,
and minor roadway shoulder repairs"; by stating that those improvements appear to
conform with the Community Plan; and by noting that the right-of-way width along
Makena-Keoneoio Road fronting the subject parcel is a minimum of 40 feet.
At its site inspection of August 2, 2006, the Committee met with a Planner,
Department of Planning; the Deputy Director of Public Works and Environmental
Management; the Planning and Development Division Chief, Department of Parks and
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Recreation; and a Deputy Corporation Counsel. The Committee also met with David
Ward, Member, Papaanui, LLC; William Frampton, Member, Papaanui LLC; Jon Santos,
Member, Papaanui, LLC; Stacy Otomo, President, Otomo Engineering, Inc., Papaanui's
civil engineering consultant; Paul Flinn, Paul Flinn Design, Papaanui's project designer;
and Gilbert Coloma-Agaran, Esq., Papaanui's attorney.
The Planner provided a brief overview of the site.
Mr. Ward presented an enlarged site plan. He provided copies of photographs of
structures, abandoned vehicles, and equipment previously located on Lots 2 and 3 of the
proposed subdivision; a subdivision landscape concept plan; a drawing reflecting
potential home sites on each lot; and graphs depicting existing grade and maximum
building heights for each lot.
Mr. Frampton pointed out the boundaries of the project site, which had been
demarcated and flagged for the inspection. He indicated where the property boundaries
cut across Makena-Keoneoio Road and into the shoulder of the Makena Landing parking
lot.
Mr. Flinn advised that the lots are sited as they are primarily because of the
topography of the area. He noted that, as sited, the lots should not require retaining walls
that exceed four feet in height.
A single member of the public testified, commenting on the property and the
immediately surrounding area, but not stating a position on the application.
Mr. Frampton reiterated that Papaanui wants to comply with the Kihei-Makena
Community Plan with respect to roadway widths, noting significant topographical
constraints in widening the existing right-of-way. He informed the Committee that
Papaanui had purchased the Old Ulupalakua Road parcel to ensure access to all lots was
available. He further noted that the Makena Homeowners Association prefers not to have
curbs, gutters, and sidewalks constructed on Makena-Keoneoio Road.
The Committee observed the proposed location of the drainage basin, which
fronts Makena-Keoneoio Road. Mr. Frampton noted that the drainage basin would have
a capacity of 39,000 cubic feet, while the project requires 1,900 cubic feet of capacity.
He described the configuration of the proposed drainage basin and access. Mr. Frampton
stated that Papaanui's agreement with the owner of the property upon which the drainage

COUNCIL OF THE COUNTY OF MAUl

LAND USE COMMITTEE
March 16, 2007
Page 11

Committee
Report No.

07-26
As Amended

basin would be located is to construct and maintain the drainage basin. He noted that
landscaping would be provided around the drainage basin and described the direction of
drainage flow.
The Planning and Development Division Chief stated that Makena Resort had
developed the parking lot and restroom at Makena Landing, and had tried to turn the
facilities over to the County, but the County would not accept them. The County
manages the parking lot and restroom, while Makena Resort maintains them.
The Deputy Director advised the Committee of the urban roadway width
requirements and noted that the existing roadway is 20 feet wide immediately in front of
the proposed drainage basin site.
Mr. Frampton pointed out how the lots would be sited. He noted that, while the
required width of Old Ulupalakua Road is also in question, the width at which
Makena-Keoneoio Road would be required to be developed presents a thornier issue. He
stated that three of the proposed lots would be accessed by Old Ulupalakua Road.
The Committee questioned the topography of the area and the amount of fill and
grading that had been done on Lot 2. Mr. Frampton advised that clearing the lot during
the demolition process had required the removal of hazardous materials, noting that
Papaanui does not plan to bring in any additional fill.
The Committee deferred consideration of the matter pending further discussion.
By correspondence dated August 10, 2006, the Planning Director provided the
wording of the standard down-shielded lighting condition, which reads: "That all
exterior illumination shall consist of fully shielded downward lighting throughout the
project."
By correspondence dated August 22, 2006, the Chair of the Committee requested
that David Ward, Member, Papaanui, LLC, advise how, if at all, the amount of grading
and fill work done on Lot 2 has altered its topography and grade; and provide a copy of
the missing Exhibit "B" to the Sight Distance Report.
By correspondence dated August 22, 2006, the Chair of the Committee requested
that the Director of Public Works and Environmental Management provide the
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measurements of the widths along various points of Makena-Keoneoio Road taken by the
Department at the August 2, 2006 site inspection.
By correspondence dated August 30, 2006, the Director of Public Works and
Environmental Management provided a sketch summarizing the roadway width
measurements taken in the vicinity of the project.
By correspondence dated August 31, 2006, Stacy Otomo, President, Otomo
Engineering, Inc., provided a revised Sight Distance Report for the project, dated August
2006.
By correspondence dated September 7, 2006, William Frampton, Member,
Papaanui, LLC, provided information relating to the grading, grubbing, and fill work
done on Lot 2, and transmitted a copy of the revised Sight Distance Report
(August 2006), which incorporates a copy of the requested exhibit.
At its meeting of January 5, 2007, the Council referred County Communication
No. 06-81 to your Land Use Committee (County Communication No. 07-5).
By correspondence dated January 19, 2007, the Department of the Corporation
Counsel responded to the July 18, 2006 request. In analyzing the subject circumstances,
the Department explained that: (1) right-of-way and pavement widths are determined by
the Director of Public Works and Environmental Management in the administration of
Title 18, MCC; (2) the Kihei-Makena Community Plan calls for the preservation of the
rural character ofMakena-Keoneoio Road; however, neither the Community Plan nor the
Maui County Code specifies standards for historic or unique roads, and the Department
of Planning has yet to develop legislation to allow departures from urban road standards
despite having been assigned the responsibility under the Community Plan; and (3)
absent a provision or condition expressly exempting Papaanui from Section 18.16.050,
MCC, Papaanui's proposed minimum right-of-way and pavement widths are deviations
from Title 18 that would require a variance from the BVA.
The Department summarized possible courses of action that your Committee may
wish to consider, including granting the Change in Zoning request with conditions
relating to the minimum right-of-way and pavement widths of the portion of MakenaKeoneoio Road fronting the subject parcel. The Department noted that your Committee
could, by way of example, state an intent to supersede Section 18.16.050, MCC, and
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exempt Makena-Keoneoio Road from the roadway improvement standards for urban land
use districts.
By correspondence dated February 2, 2007, the Chair of your Committee
requested that the Director of Housing and Human Concerns advise your Committee as to
how it intended to implement Chapter 2.96, MCC, relating to the Residential Workforce
Housing Policy (effective December 5, 2006) as it pertains to the subject seven-lot
subdivision.
By correspondence dated February 12, 2007, the Director of Housing and Human
Concerns responded that the proposed subdivision had received preliminary subdivision
approval on April 6, 2006, and is, therefore, exempt from the Residential Workforce
Housing Policy. She further stated that Papaanui nevertheless proposed partnering with
Lokahi Pacific to develop a seven-unit homeownership single-family housing project,
and to refurbish an eight-unit rental apartment complex in Kihei for residents earning
80 percent and below of the County ofMaui's median income.
At its meeting of February 14, 2007, your Committee met with the Planning
Director; a Planner, Department of Planning; the Director of Housing and Human
Concerns; the Housing Commissioner, Office of the Mayor; the Deputy Director of
Public Works and Environmental Management; and a Deputy Corporation Counsel.
Your Committee also met with William Frampton, Member, Papaanui, LLC;
David Ward, Member, Papaanui, LLC; Jon Santos, Member, Papaanui, LLC;
Stacy Otomo, President, Otomo Engineering, Inc., Papaanui's civil engmeenng
consultant; and Kamaile Sombelon, Executive Director, Lokahi Pacific.
There was no public testimony.
Your Committee received a computer-generated presentation dated
February 14, 2007 from Mr. Frampton, as well as a printout of the presentation.
Mr. Frampton provided an overview of the project, the subject parcel, and surrounding
land uses. He highlighted the two roadway parcels that provide access to the subject
parcel, and noted that a portion of Old Makena Road traverses through the subject parcel.
He further noted that the parcel had previously been designated A-2 Apartment District.
He described the three main project benefits as preservation of the environmental quality
of the area, preservation of the rural character of Old Makena Road, and a workforce
housing partnership with Lokahi Pacific.
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Mr. Frampton summarized the differences between roadway improvements for
urban minor streets versus rural minor streets. He informed your Committee that
Papaanui is suggesting that Makena-Keoneoio Road have a minimum right-of-way of
40 feet and a pavement width of 22 feet; that no concrete sidewalks, curbs, or gutters be
installed; and that Papaanui be relieved from grading the entire right-of-way, in order to
ensure that all retaining walls not exceed four feet in height. In addition, Papaanui is
requesting that the private driveway providing access for Lots 6 and 7 of the proposed
subdivision have a pavement width of 12 feet. He further advised that Papaanui's
proposed partnership with Lokahi Pacific would consist of an agreement for 15
workforce housing units in Kihei, estimated at a cost of $600,000 (refurbishing 8 existing
rental units near Charlie Young's beach, and assisting with 7 new single-family units), to
be funded prior to final subdivision approval. He highlighted the anticipated site of the
house pads and noted that height restrictions would apply.
The Planner summarized the proceedings before the Maui Planning Commission.
She noted that the Commission had recommended that Papaanui not be required to
comply with urban roadway standards, but seek a variance from the BVA. She further
advised that the Commission was generally supportive of the project and rural
infrastructural standards, particularly for roadways.
Your Committee discussed how Papaanui had received preliminary subdivision
approval for its project in April 2006, when the required land use approvals remained
outstanding, citing Section 18.04.030, MCC, which provides, in pertinent part, that "The
director shall not approve any subdivision that does not conform to or is inconsistent with
the county general plan, community plans, land use ordinances, the provisions of the
Maui County Code, and other laws relating to the use of land" .
Your Committee questioned the prior apparent zoning of the subject parcel as A-2
Apartment District, how it was determined that the zoning should be changed to Interim
District, and what effects the change may have had on the applicable real property tax
rate. The Planner explained that the Department of the Corporation Counsel had opined
that the A-2 Apartment District zoning was invalid. Your Committee also questioned
how property could be rezoned through an opinion of the Department as opposed to a
legislative act.
Mr. Frampton noted that when Papaanui bought the parcel, the Department of
Planning advised that it had the following land use designations: an Agricultural State

COUNCIL OF THE COUNTY OF MAUl

LAND USE COMMITTEE
March 16, 2007
Page 15

Committee
Report No.

07-26
As Amended

Land Use classification, a Multi-Family Community Plan designation, and County
Interim zoning. The property was being taxed at an agricultural rate at the time.
Your Committee discussed various issues relating to Makena-Keoneoio Road,
emphasizing its desire to keep the road rural in nature, as required by the Kihei-Makena
Community Plan.
Councilmember Anderson distributed two photographs of
Makena-Keoneoio Road, and a map excerpted from the "SOUTH MAUl REGION
PARKS & OPEN SPACE MASTERPLAN".
The Deputy Corporation Counsel advised that the Department's OpInIOn
explained the issues involved as well as options available to your Committee in
addressing those issues. He emphasized the need to address the requirements of the
Kihei-Makena Community Plan, including the Department of Planning's requirement that
rural standards for Old Makena Road be formulated.
Your Committee noted that, in 2000, the Director of Public Works and Waste
Management had recommended keeping the same roadway rural, in light of the relevant
Community Plan. Your Committee questioned what had changed in the interim to result
in the change in implementing the same Community Plan and Maui County Code
requirements. The Deputy Director of Public Works and Environmental Management
noted that he could not speak for the previous Director, but that currently, when there is a
conflict between the Community Plan and the Maui County Code, the Director has
consistently recommended that the issue be addressed by the BVA.
The Chair of your Committee urged that the Department of Planning consider
formulating and adopting rural roadway standards for Old Makena Road, as required by
the Kihei-Makena Community Plan. The Planning Director advised that the Department
would work with the Department of Public Works and Environmental Management to
formulate standards to alleviate such situations.
The Director of Housing and Human Concerns reiterated that Papaanui is not
required to meet the workforce housing requirement, but is concerned with the
community and has, therefore, proposed providing assistance with 15 housing units in the
Kihei-Makena Community Plan area, in partnership with Lokahi Pacific.
The
Department fully supports this proposal.
The Housing Commissioner noted that the refurbishment could begin right away
if the funds were available, and that approvals have already been received for the seven-

COUNCIL OF THE COUNTY OF MAUl

LAND USE COMMITTEE
March 16, 2007
Page 16

Committee
Report No.

07-26
As Amended

unit single-family housing project, allowing site development to begin. She further noted
that the in-lieu fee would have been approximately $520,000 if the workforce housing
requirements of Chapter 2.96, MCC, had applied. She also advised that the seven-unit
single-family housing units would target households at 100 percent and below of the
County's median income, and that the rental units are one-bedroom units. In addition,
she advised that the funding would not be commingled with public funds.
Your Committee discussed the contributions being made and benefits being
derived through the project.
Mr. Frampton advised that the agreements relating to the drainage basin
improvements will transfer to the new owner of the drainage basin site. He further
advised that Papaanui intends to develop lots only, not house and lot packages. He noted
that, unless and until the County accepts the roadway, Papaanui will bear responsibility
for maintenance of the portion of the roadway it owns. He also addressed drainage, fire,
and landscaping issues.
Mr. Frampton explained that Papaanui would like to work with the landowner of
the Makena Landing parking lot to cover the cost of designing, engineering, and
constructing a few more parking stalls and to adjust the configuration of the entryway of
the lot, to provide parking for persons with disabilities and a loading zone. He noted his
understanding that Makena Resort still owns that land. He also noted that Papaanui has
discussed the idea with both the Department of Parks and Recreation and the Makena
Homeowners Association, and that both support it.
Mr. Frampton informed your Committee that the two roadway parcels were
purchased from Ulupalakua Ranch to secure access to the subject parcel and to straighten
out the roadway. He assured your Committee that Old Ulupalakua Road would not be
gated and would be maintained as a public roadway.
Mr. Frampton described some of the CC&Rs that would apply, including a
prohibition against further subdivision (beyond the seven lots); a prohibition against
creating a condominium property regime; height restrictions; and maintenance and
upkeep of the drainage basin and on-site drainage subsurface pipe.
Your Committee discussed whether ohana units should be prohibited or not.
Your Committee requested that they not be restricted through the CC&Rs. Your
Committee also requested that Papaanui provide it with a copy of the CC&Rs.
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Your Committee noted the need to incorporate a nonsubstantive revision to each
of the proposed bills to change the parenthetical reference to the year of the bill. Your
Committee voted to recommend passage of the revised proposed District Boundary
Amendment bill and the revised proposed Community Plan Amendment bill.
By correspondence dated February 14, 2007, the Chair of your Committee
distributed a proposed condition for your Committee's consideration, designed to further
the requirements of the Kihei-Makena Community Plan, which reads as follows:
"That, in order to protect and preserve the traditional rural scale and
character of existing portions of the Makena-Keoneoio Road, as stated in
the Kihei-Makena Community Plan, Papaanui, LLC shall construct
improvements to Makena-Keoneoio Road fronting the project site in the
following manner: (a) pavement width shall be 22 feet; (b) right-of-way
width shall be 40 feet; (c) there shall be no curbs or gutters; (d) there shall
be no sidewalks; and (e) the pavement width for the private driveway
providing access to Lots 6 and 7 of the subdivision shall be 12 feet. This
condition shall supersede sections 18.16.050 (minimum right-of way and
pavement width), 18.20.070 (sidewalks), and 18.20.080 (curbs and
gutters), Maui County Code, and shall exempt Papaanui, LLC from
improving any portion ofMakena-Keoneoio road to urban standards."
In furtherance of the Community Plan requirement, your Committee considered
adding language that would state that there shall be no street lights. Your Committee also
considered adding language to the proposed condition that would ameliorate concerns
relating to high retaining walls that would be needed if the entire roadway were graded to
its full width, as contained in Papaanui's presentation. Your Committee recommended
removing from the proposed condition that portion of the second sentence relating to
sections of the Maui County Code being superseded.

Your Committee recommended that the following Condition No. 2 be
incorporated into the Change in Zoning bill:
"2.

That, in order to protect and preserve the traditional rural scale and
character of existing portions of Makena-Keoneoio Road, as stated
in the Kihei-Makena Community Plan, Papaanui, LLC shall
construct improvements to Makena-Keoneoio Road fronting the
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project site in the following manner: (a) pavement width shall be
22 feet; (b) right-of-way width shall be 40 feet; (c) there shall be
no curbs or gutters; (d) there shall be no sidewalks; (e) the
pavement width for the private driveway providing access to Lots
6 and 7 of the subdivision shall be 12 feet; (f) there shall be no
street lights; and (g) the entire length of the right-of-way shall not
be graded to its full width such that retaining walls, adjacent to or
within the right-of-way related to roadway improvements, shall not
exceed 4 feet in height. This condition shall exempt Papaanui,
LLC from improving any portion of Makena-Keoneoio Road to
urban standards."
Your Committee discussed whether Papaanui's offer regarding a residential
workforce housing contribution should be incorporated as a condition of zoning. Your
Committee expressed concerns over whether incorporating such a condition would turn
Papaanui's offer into the sort of government action that would preclude tailoring the
eligibility requirements for the residential workforce housing units, as private parties are
able to do. Your Committee decided against incorporating such a condition in light of
that uncertainty.
Your Committee recommended that a Condition NO.3 be added, consistent with
Papaanui's representations, to read as follows: "That Old Ulupalakua Road shall remain
ungated and open to the public."
Your Committee noted that, with the location of the drainage basin, roadside
parking will be lost. Your Committee, therefore, considered a condition to expand public
parking at the Makena Landing parking lot by a minimum of ten spaces. Your
Committee recommended that a condition be added as follows:
"4.

That Papaanui, LLC shall work with the Department of Parks and
Recreation to provide a minimum of ten additional public parking spaces
at the Makena Landing parking lot, including parking for persons with
disabilities and loading zones. Public parking spaces shall not be used by
commercial operators."

Your Committee further recommended that a new condition be added to prohibit
transient vacation rentals, and that another condition be added to state that "no bed and
breakfast home or commercial operations shall be allowed".
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A Committee member noted that he would pursue a response from the
Corporation Counsel regarding the previous Change in Zoning (from A-2 Apartment
District to Interim District), which apparently occurred administratively for the subject
parcel. The Planner provided a chronology of the zoning for the subject parcel, noting
that the parcel had been zoned A-2 Apartment District after the adoption of the State Land
Use districts, that the A-2 zoning was inconsistent with the State Land Use Agricultural
classification, and that the zoning was, therefore, deemed invalid. She noted that the
zoning had, therefore, reverted back to the previous Interim zoning district.
Your Committee voted to recommend passage of the further revised proposed
Change in Zoning bill, to include the six conditions of zoning, and filing of the
communication.
Your Committee is in receipt of the revised proposed District Boundary
Amendment bill, Community Plan Amendment bill, and Change in Zoning bill, approved
as to form and legality by the Department of the Corporation Counsel, incorporating your
Committee's requested revisions and other nonsubstantive revisions.
Your Committee is in receipt of an agreement entitled "Unilateral Agreement and
Declaration for Conditional Zoning" executed by Papaanui.
Your Land Use Committee RECOMMENDS the following:
1.

That Bill No.
(2007), as revised herein and attached hereto,
entitled "A BILL FOR AN ORDINANCE TO AMEND THE STATE
LAND USE DISTRICT CLASSIFICATION FROM AGRICULTURAL
TO URBAN FOR PROPERTY SITUATED AT MAKENA, MAUl,
HAWAII", be PASSED ON FIRST READING and be ORDERED TO
PRINT;

2.

That Bill No.
(2007), as revised herein and attached hereto,
entitled "A BILL FOR AN ORDINANCE TO AMEND THE KIHEIMAKENA COMMUNITY PLAN AND LAND USE MAP FROM
MULTI-FAMILY TO SINGLE-FAMILY FOR PROPERTY SITUATED
AT MAKENA, MAUl, HAWAII", be PASSED ON FIRST READING
and be ORDERED TO PRINT;
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3.

That Bill No.
(2007), as revised herein and attached hereto,
entitled "A BILL FOR AN ORDINANCE TO [CHANGE ZONING
FROM INTERIM DISTRICT TO] ESTABLISH R-3 RESIDENTIAL
DISTRICT (CONDITIONAL ZONING) FOR PROPERTY SITUATED
AT MAKENA, MAUl, HAWAII", be PASSED ON FIRST READING
and be ORDERED TO PRINT;

4.

That the County Clerk RECORD the "Unilateral Agreement and
Declaration for Conditional Zoning"; and

5.

That County Communication No. 06-81 be FILED.

Adoption of this report is respectfully requested.
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