COUNCIL OF THE COUNTY OF MAUI

PUBLIC WORKS AND
FACILITIES COMMITTEE
October 17, 2008

Committee
Report No.

08-133

Honorable Chair and Members
of the County Council
County of Maui
Wailuku, Maui, Hawaii
Chair and Members:
Your Public Works and Facilities Committee, having met on February 14, 2007,
February 28, 2007, August 6, 2008, August 20, 2008 (site inspection),
September 17, 2008, and October 1, 2008, makes reference to County Communication
No. 05-267, from the Council Chair, transmitting correspondence dated July 29, 2005,
from Gwen Ohashi Hiraga, Project Manager, Munekiyo & Hiraga, Inc. The
correspondence transmits a draft document, entitled "Beach Access Easement", pursuant
to Condition No. 3 of Ordinance No. 3060 (2002).
Your Committee notes that Ordinance No. 3060 (2002) relates to a Change in
Zoning from B-R Resort Commercial District to R-3 Residential District (Conditional
Zoning) for property situated at 101 North Kihei Road, Kihei, Maui, and identified as
TMK: (2) 3-8-13:012 (the subject property).
Your Committee further notes that Condition No. 3 of Ordinance No. 3060 (2002)
states: "That a beach access plan shall be submitted to the Maui County Council for
approval by resolution prior to final subdivision approval."
Your Committee further notes that the Council (2003-2005 Council term) referred
County Communication No. 05-267 to its Parks and Economic Development Committee
at the Council meeting of August 23, 2005.
By correspondence dated October 26, 2005, the Chair of the Committee requested
that the Department of the Corporation Counsel draft a proposed resolution to approve
the document entitled "Beach Access Easement", which satisfies Condition No. 3 of
Ordinance No. 3060 (2002).
By correspondence dated April 18, 2006, the Department of the Corporation
Counsel transmitted a proposed resolution entitled "ACCEPTING DEDICATION OF
BEACH ACCESS EASEMENT PURSUANT TO SECTION 3.44.015, MAUI COUNTY
CODE".
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The purpose of the proposed resolution is to accept a 10-foot-wide non-exclusive
easement, comprised of approximately 3,093 square feet, to be used as a non-vehicular
pedestrian walkway for public beach access through the subject property.
At its site inspection of July 6, 2006, the Committee met with the Chief of
Planning and Development, Department of Parks and Recreation; a Deputy Corporation
Counsel; Gwen Ohashi Hiraga, Project Manager, Munekiyo & Hiraga, Inc.; and George
Rixey, Owner's Representative, Artel, Inc.
There was no public testimony.
Ms. Ohashi Hiraga provided a brief historical overview of the matter. She noted
that the County's Department of Planning recommended approval of a request by
Kealia Beach Plaza for a Community Plan Amendment from Business/Commercial to
Hotel, and a Change in Zoning from B-R Resort Commercial District to H-M Hotel
District, to develop a two-lot residential subdivision on the subject property, subject to
certain conditions. In its review of the application at its meeting of September 25, 2001,
the Maui Planning Commission instead recommended a Community Plan Amendment
from Business/Commercial to Single-Family Residential and a Change in Zoning from
B-R Resort Commercial District to R-3 Residential District. At its meeting of
March 11, 2002, the Land Use Committee (2001-2003 Council term) added a condition
to the Change in Zoning bill, requiring that a beach access plan be submitted to the
Council for approval prior to final subdivision approval.
Your Committee notes that the Land Use Committee recommended passage of the
bill through Committee Report No. 02-55. At its meeting of April 19, 2002, the Council
adopted Committee Report No. 02-55.
Ms. Ohashi Hiraga stated that the parcel's current owner, Nellie's on Maui, Ltd.,
is complying with Condition No. 3 of Ordinance No. 3060 (2002) by providing a beach
access plan for Council approval. She further stated that the beach access was already in
existence when the former Kealia Beach Plaza was situated on the parcel.
Mr. Rixey noted the boundaries of the proposed beach access easement. He
stated that in compliance with the new shoreline setback laws and due to a four-foot
encroachment onto the subject property by the neighboring Kihei Sands Condominium,
the existing walkway will be replaced with a wider, more level sidewalk to accommodate
wheelchairs.
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The Committee questioned the availability of parking for the beach access, noting
that without adequate parking, the beach access may not be used by the public.
The Committee noted that the beach access should provide the same or a greater
number of parking stalls than was originally provided by the former Kealia Beach Plaza.
Mr. Rixey discussed the State Department of Transportation's (DOT) plans to
reconfigure the entire intersection involving North Kihei Road, South Kihei Road, and
Piilani Highway. He indicated that the DOT's plan to disconnect a portion of
South Kihei Road, which leads onto North Kihei Road, will leave the existing paved
roadway available for beach access parking. He advised against having a large and
widespread beach access parking area due to increased liability and safety issues.
The Committee deferred consideration of the matter pending further discussion.
At its meeting of July 6, 2006 in Kihei, the Committee met with the Chief of
Planning and Development, Department of Parks and Recreation; a Deputy Corporation
Counsel; Gwen Ohashi Hiraga, Project Manager, Munekiyo & Hiraga, Inc.;
George Rixey, Owner's Representative, Artel, Inc.; and Charlene Shibuya, Construction
Engineer, Highways Division, DOT.
The Committee received public testimony from one individual, who expressed
support for the proposed resolution.
The Committee received photographs of the beach access located at the subject
property from Ms. Ohashi Hiraga.
Ms. Ohashi Hiraga reiterated a brief historical overview of the matter.
As noted by Mr. Rixey and according to Exhibit "1" of the proposed resolution,
entitled "Beach Access Easement", the beach access would be maintained by the
Department of Parks and Recreation. At the request of the Department, Mr. Rixey noted
that landscaping, consisting of native plants requiring minimal upkeep, was selected.
Mr. Rixey stated that the existing walkway would be removed and replaced with a wider
sidewalk that would be leveled to accommodate wheelchair accessibility to the beach.
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The Committee discussed the need to provide beach access parking in close
proximity to the beach access. Ms. Shibuya noted that the DOT's plans for the
realignment of North Kihei Road would create approximately seven parking spaces for
the beach access, with one designated as handicapped-accessible.
The Committee requested that the DOT provide the following: (1) a map
depicting the entire proposed reconfiguration of North Kihei Road, South Kihei Road,
and Piilani Highway; (2) an overview of how the proposed roadway realignments will
fulfill the need for beach access parking on North Kihei Road; and (3) comments on the
feasibility of a mauka realignment of North Kihei Road, thereby creating more available
space for beach access parking.
The Committee requested that Ms. Ohashi Hiraga provide a lateral shoreline
access plan as part of the overall beach access plan.
The Committee further requested that the minutes of the Maui Planning
Commission's September 25, 2001 meeting (when the zoning change was considered) be
transmitted for background information.
The Committee deferred consideration of the matter pending further discussion.
By correspondence dated July 7, 2006, the Chair of the Committee transmitted a
copy of the Land Use Committee's (2001-2003 Council term) meeting minutes of
March 11, 2002.
By correspondence dated July 11, 2006, the Chair of the Committee transmitted
pages 35-39 of the adopted minutes from the Maui Planning Commission's
September 25, 2001 meeting.
By correspondence dated July 21, 2006, Gwen Ohashi Hiraga, Project Manager,
Munekiyo & Hiraga, Inc., informed the Committee of her intention to respond to the
Committee's request for a lateral shoreline access plan after consulting with the
Department of Planning and the University of Hawaii Sea Grant program.
By correspondence dated July 28, 2006, Charlene Shibuya, Construction
Engineer, Highways Division, DOT, provided the following: (1) an overview map
depicting the roadway reconfigurations of North Kihei Road, South Kihei Road, and
Piilani Highway; (2) excerpts from the July 1997 Final Environmental Assessment (EA);
and (3) excerpts from the June 2000 Final Supplemental EA.
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By correspondence dated December 6, 2006, Charlene Shibuya, Construction
Engineer, Highways Division, DOT, informed the Committee of possible parking
alternatives for the beach access discussed with the Department of Parks and Recreation
and the DOT.
By correspondence dated December 29, 2006, Gwen Ohashi Hiraga, Project
Manager, Munekiyo & Hiraga, Inc., transmitted the following: (1) a sketch of the overall
beach access plan; (2) a copy of a letter dated August 11, 2006, from Zoe Norcross-Nu`u
to George Rixey, regarding a lateral shoreline access at 85 and 101 North Kihei Road;
and (3) a copy of a letter dated December 6, 2006, from Charlene Shibuya, Construction
Engineer, Highways Division, DOT, to the Committee Chair, regarding the proposed
beach access easement.
At its meeting of January 5, 2007, the Council referred County Communication
No. 05-267 to your Public Works and Facilities Committee (County Communication
No. 07-5).
At its meeting of February 14, 2007, your Committee met with the Director of
Parks and Recreation, the Corporation Counsel, and two Deputy Corporation Counsel.
There was no public testimony.
Your Committee deferred consideration of the matter without discussion.
By correspondence dated February 23, 2007, the Co-Chairs of your Committee
requested that the Interim Director of Transportation, DOT, attend your Committee's
February 28, 2007 meeting.
By correspondence dated February 27, 2007, Councilmember Michelle Anderson
transmitted copies of the following: (1) page 21 and Exhibit "6" of the Maui Planning
Department's Report to the Maui Planning Commission meeting of September 25, 2001;
(2) page 4 of the Maui Planning Department's Recommendation to the Maui Planning
Commission meeting of September 25, 2001; and (3) Ordinance No. 3060 (2002) and
Exhibit "B".
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At its meeting of February 28, 2007, your Committee met with the Director of
Parks and Recreation; the Chief of Planning and Development, Department of Parks and
Recreation; the Deputy Planning Director; the Corporation Counsel; a Deputy
Corporation Counsel; Gwen Ohashi Hiraga, Project Manager, Munekiyo & Hiraga, Inc.;
George Rixey, Owner's Representative, Artel, Inc.; and Charlene Shibuya, Construction
Engineer, Highways Division, DOT.
There was no public testimony.
Your Committee viewed a computer-generated presentation by
Ms. Ohashi Hiraga, entitled "KEALIA BEACH ACCESS EASEMENT (Kealia Beach
Subdivision)", which provided background information and the history of the matter. She
also provided a printed copy as well as the digital video disc of the presentation.
Your Committee discussed the accessibility of the beach access, both laterally
along the beach and along the roadway, given that the designated parking area is located
approximately 300 feet from the beach access.
Mr. Rixey described the proposed improvements to the proposed beach access to
ensure that they conform to the Americans with Disabilities Act.
The Deputy Planning Director reviewed the various parking options that were
considered and rejected by the Maui Planning Commission. The Commission hoped that
any future realignment of North Kihei Road would provide remnant lots that could be
used for parking similar to the parking being proposed in the current beach access plan.
She further stated that improvements need to be made to ensure accessibility.
The Director of Parks and Recreation stated that the demands on the Department's
staff resources required by the acquisition of property such as the proposed beach access
easement will require increased funding in the upcoming budget.
Ms. Shibuya reviewed the realignment of North Kihei Road and confirmed that
the DOT is opposed to a loading zone directly in front of the proposed beach access;
however, the DOT has agreed to make available and maintain the parking areas in the
remnant lots created by the road realignment.
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Your Committee acknowledged the difficulty in adequately reviewing the
proposed resolution because the Council member representing the South Maui district
and the Council member who chaired the former Parks and Economic Development
Committee were unable to participate in your Committee's discussion, pursuant to an
informal verbal opinion by the State Office of Information Practices that non-committee
members may not participate in committee meetings.
Your Committee voted to recommend adoption of the proposed resolution and
filing of the communication.
Your Committee notes that a committee report was withheld, pending further
consideration of the matter.
By correspondence dated June 20, 2007, Gwen Ohashi Hiraga transmitted copies
of two pieces of correspondence with attachments, to George Rixey. One correspondence
is from the Director of Parks and Recreation and the other correspondence is from
Charlene Shibuya, Construction Engineer, Highways Division, DOT. Both
correspondence expressed support for the incorporation of a proposed drop-off area into
the proposed beach access easement to allow greater accessibility for the disabled.
By correspondence dated January 29, 2008, Gwen Ohashi Hiraga transmitted a
revised beach access easement document that incorporated an additional
10-foot-wide-by-20-foot-long daytime drop-off easement into the easement area
previously recommended for acceptance by your Committee. Restrictions on the
easement included the following: (1) use of the easement as a loading zone for
handicapped beach users during daylight hours only; and (2) the installation and
maintenance of a gate by the County to prevent nighttime use.
By correspondence dated July 9, 2008, the Co-Chairs of your Committee
requested a revised proposed resolution to accommodate the revised proposed beach
access easement.
By correspondence dated July 16, 2008, the Department of the Corporation
Counsel transmitted a revised proposed resolution entitled "ACCEPTING DEDICATION
OF BEACH ACCESS EASEMENT LOCATED ALONG NORTH KIHEI ROAD
PURSUANT TO SECTION 3.44.015, MAUI COUNTY CODE".
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The purpose of the revised proposed resolution is to accept a non-exclusive
perpetual beach access easement over and across the subject property including the
following elements: (1) a 10-foot-wide pedestrian walkway for public beach access; and
(2) a 10-foot-wide-by-20-foot-long daytime drop-off area for beach users with
disabilities.
At its meeting of August 6, 2008, your Committee met with the Director of Parks
and Recreation; a Project Manager, Planning and Development Division, Department of
Parks and Recreation; a Deputy Corporation Counsel; and Gwen Ohashi Hiraga, Project
Manager, Munekiyo & Hiraga, Inc.
There was no public testimony.
The Director objected to the restriction requiring her Department to install and
maintain a gate at the drop-off area. She stated that the Department is not currently able
to provide personnel for this purpose.
The Project Manager reviewed the Department's general responsibilities
regarding beach access areas. He stated that the Department is only involved in the
maintenance of certain beach accesses.
Your Committee asked whether it was clear that accepting the dedication of the
revised proposed beach access easement would comply with Condition No. 3 of
Ordinance No. 3060 (2002).
The Deputy Corporation Counsel stated that a determination regarding
compliance with the condition of zoning would require further consultation with the
Department of Planning.
Your Committee received copies of photos portraying the proposed beach access
easement from Councilmember Michelle Anderson.
Your Committee deferred consideration of the matter pending further discussion.
At its site inspection of August 20, 2008, your Committee met with the Director
of Parks and Recreation; the Planning and Development Chief, Department of Parks and
Recreation; a Deputy Corporation Counsel; Gwen Ohashi Hiraga, Project Manager,
Munekiyo & Hiraga, Inc.; George Rixey, Owner's Representative, Artel, Inc.; and
Charlene Shibuya, Construction Engineer, Highways Division, DOT.
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There was no public testimony.
Ms. Hiraga provided a brief historical overview of the matter and distributed a
copy of an architectural rendering of the beach access plan entitled "Kealia 2-Lot
Subdivision Beach Access & Lateral Access Plan & Parking Plan". She stated that the
Maui Planning Commission required a beach access plan as a condition of a Change in
Zoning, and the matter has been pending from the previous Council term. She described
the modifications made to the plan, following your Committee's meeting on February 28,
2007. The primary modification is the addition of a proposed drop-off area.
Mr. Rixey described the proposed improvements, including the future installation
of a six-foot-wide sidewalk that will comply with the Americans with Disabilities Act.
He stated that the owners will attempt to develop an easement area as maintenance-free
as possible. He further explained that the existing wall fronting the property will be
removed in order to install the drop-off parking apron. He stated that the sidewalk
fronting this wall will also be removed, and will be replaced with a longer sidewalk
leading to the new parking stalls on property currently managed by the State.
Your Committee clarified that 13 parking stalls will be included in the adjacent
area controlled by the DOT, and questioned how the parking would be maintained and
monitored. Your Committee also discussed control of the drop-off area that is located
within the proposed County easement.
Ms. Shibuya stated that the DOT will maintain and control the signs that will
initially be installed by the developer, but acknowledged that there is no ordinance that
would allow for enforcement of the provision limiting parking in the area to beachgoers.
Ms. Hiraga and Mr. Rixey explained that the proposed beach access agreement
makes explicit the requirement that the County both install and operate a gate to ensure
that the drop-off area only be used during daylight hours.
The Director of Parks and Recreation expressed reservations about the
requirement, stating that due to increased security costs, the Department is unable to meet
current expectations and, therefore, unable to consider additional responsibilities at this
time.
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The Deputy Corporation Counsel described the requirements of beach setbacks in
response to questions regarding lateral access to the proposed beach access easement, and
stated that this buffer between the shoreline and future buildings would help ensure
lateral access.
Your Committee deferred consideration of the matter pending further discussion.
By correspondence dated August 29, 2008, the Co-Chairs of your Committee
requested that the Corporation Counsel determine whether the proposed beach access
easement satisfies Condition No. 3 of Ordinance No. 3060 (2002); and if so, that the
revised proposed resolution be further revised to include this determination.
By correspondence dated August 29, 2008, the Co-Chairs of your Committee
requested that the Director of Parks and Recreation submit, in writing, their concerns
relating to this matter.
By correspondence dated August 29, 2008, the Co-Chairs of your Committee
requested that the Planning Director determine whether the proposed beach access
easement satisfies Condition No. 3 of Ordinance No. 3060 (2002).
By correspondence dated September 11, 2008, the Director of Parks and
Recreation responded that the Department is unable to support the requirement that the
Department control access to the drop-off area by locking the gate on a daily basis. She
further stated that if this condition remained a requirement, the Department is not in favor
of developing the drop-off area.
By correspondence dated September 16, 2008, the Planning Director responded
that the Department of Planning considers the proposal contained in the revised proposed
resolution to be a beach access plan. The Director further stated that the determination as
to whether the proposed beach access plan is acceptable should be left to the Council.
At its meeting of September 17, 2008, your Committee met with the Director of
Parks and Recreation; the Planning Program Administrator, Department of Planning; a
Deputy Corporation Counsel; Gwen Ohashi Hiraga, Project Manager, Munekiyo &
Hiraga, Inc.; and George Rixey, Owner's Representative, Artel, Inc.
There was no public testimony.
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The Director gave a brief overview of this matter.
The Planning Program Administrator reviewed Condition No. 3 of Ordinance
No. 3060 (2002). He stated that the Maui Planning Commission was originally intended
to approve the beach access plan; however, the approving body was changed from the
Maui Planning Commission to the Council by Ordinance No. 3060 (2002).
The Deputy Corporation Counsel stated that the Department of the Corporation
Counsel has not yet responded to your Committee's request dated August 29, 2008, and
explained that he was awaiting receipt of the Department of Planning's response.
Your Committee deferred consideration of the matter pending further discussion.
By correspondence dated September 22, 2008, the Department of the Corporation
Counsel responded that the Council must make the determination as to whether the
proposed beach access plan satisfies Condition No. 3 of Ordinance No. 3060 (2002).
By correspondence dated September 22, 2008, the Department of the Corporation
Counsel transmitted the following:
1.

A revised proposed resolution entitled "ACCEPTING DEDICATION OF
A BEACH ACCESS EASEMENT LOCATED ALONG NORTH KIHEI
ROAD PURSUANT TO SECTION 3.44.015, MAUI COUNTY CODE,
IN SATISFACTION OF CONDITION OF ZONING NO. 3 OF
ORDINANCE NO. 3060 (2002)" (hereinafter "drop-off-area resolution").
The purpose of the drop-off area resolution is to accept a non-exclusive
perpetual beach access easement over and across the subject property
including the following elements: (1) a 10-foot-wide walkway for public
beach access; and (2) a 10-foot-wide-by-20-foot-long daytime drop-off
area for beach users with disabilities.

2.

A revised proposed resolution entitled "ACCEPTING DEDICATION OF
A BEACH ACCESS EASEMENT LOCATED ALONG NORTH KIHEI
ROAD PURSUANT TO SECTION 3.44.015, MAUI COUNTY CODE,
IN SATISFACTION OF CONDITION OF ZONING NO. 3 OF
ORDINANCE NO. 3060 (2002)" (hereinafter "walkway resolution").
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The purpose of the walkway resolution is to accept a non-exclusive
perpetual beach access easement over and across the subject property
consisting of a 10-foot-wide walkway for public beach access.
At its meeting of October 1, 2008, your Committee met with the Director of Parks
and Recreation; the Planning and Development Chief, Department of Parks and
Recreation; a Deputy Corporation Counsel; and George Rixey, Owner's Representative,
Artel, Inc.
There was no public testimony.
The Director stated that the Department continues to oppose the requirement that
the Department operate the drop-off gate as noted in the drop-off-area resolution. She
stated that the Department prefers the walkway resolution, given the concerns previously
stated.
The Deputy Corporation Counsel stated that either one of the revised proposed
resolutions would satisfy the condition of zoning.
Your Committee discussed the benefits and obligations of each of the revised
proposed resolutions. Your Committee noted the difficulties imposed upon the
Department regarding the operation of the required gate, but supported the increased
utility of the proposed beach access with the additional loading zone as noted in the
drop-off-area resolution.
The Deputy Corporation Counsel clarified that although the proposed drop-off
area will only be available during daylight hours, the beach access easement is accessible
and available to all users during the day and night.
Mr. Rixey stated that the property owner is willing to dedicate the additional area
to be used as the drop-off area, but maintained that the County should be responsible to
control access to that drop-off area in order to guarantee that it be used only during the
day.
Your Committee voted to recommend adoption of the drop-off-area resolution,
and filing of the communication.
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Your Public Works and Facilities Committee RECOMMENDS the following:
1.

, attached hereto, entitled "ACCEPTING
That Resolution No.
DEDICATION OF A BEACH ACCESS EASEMENT LOCATED
ALONG NORTH KIHEI ROAD PURSUANT TO SECTION 3.44.015,
MAUI COUNTY CODE, IN SATISFACTION OF CONDITION OF
ZONING NO. 3 OF ORDINANCE NO. 3060 (2002)", be ADOPTED;
and

2.

That County Communication No. 05-267 be FILED.

Adoption of this report is respectfully requested.

pwf:cr:08015aa:scj
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Resolution
No.
ACCEPTING DEDICATION OF A BEACH ACCESS
EASEMENT LOCATED ALONG NORTH KIHEI ROAD
PURSUANT TO SECTION 3.44.015, MAUI COUNTY CODE,
IN SATISFACTION OF CONDITION OF ZONING NO. 3
OF ORDINANCE NO. 3060 (2002)
WHEREAS, NELLIES ON MAUI, LTD., (hereinafter "Nellies")
is the owner of that certain parcel, Lot 7 of the Kihei Beach
Lots at TMK:(2)3-8-013:012 at Kihei, Island and County of
Maui, State of Hawaii, as more particularly described in the
Beach Access Easement attached hereto as Exhibit "1" and made
a part hereof; and
WHEREAS, in order to meet Condition of Zoning No. 3 as
identified in Exhibit "B" of Ordinance No. 3060 (2002),
attached hereto as Exhibit "2", Nellies wishes to grant the
County of Maui a non-exclusive perpetual easement for a nonvehicular pedestrian walkway for beach access purposes for the
use of the public to access the beach recreation area from
North Kihei Road and a daytime drop-off and pickup location
for disabled beach users;
WHEREAS, pursuant to Maui County Code Section
3.44.015(C), the County Council may accept gifts or donations
of real property or any interest in real property by the
passage of a resolution approved by a majority of its members;
now, therefore,

Resolution No.

BE IT RESOLVED by the Council of the County of Maui:
1.
Exhibit

That it hereby accepts the easement as described in
n

l" pursuant to Section 3.44.015(C), Maui County Code,

and finds that the easement satisfies the requirements of
Condition No. 3 of Ordinance No. 3060 (2002); and
2.

That it does hereby authorize the Mayor of the

County of Maui to execute all necessary documents in
connection with the acceptance of said dedication; and
3. That certified copies of this Resolution be
transmitted to the Mayor of the County of Maui, the Director
of Parks and Recreation, the Director of Finance, and Nellies.

APPROVED AS TO FORM
AND LEGALITY:

JL 'FREYOCJEOKA
Deputy Corporation Counsel
County of Maui
S:\ALL\JTU\RESOS\Nellies.Beach Access N.KiheiRd. (Amended).wpd
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COUNTY OF MAUI
200 South High Street
Wailuku, Hawaii, 96793
TAX KEY NO. : (2) 3-8-013:012

Total Number of Pages:,7

BEACH ACCESS EASEMENT

day of
THIS INDENTURE, is made this
, 2007, by
NELLIES ON MAUI, LTD, a Texas limited partnership, whose mailing address is 500
Granite Ave. Milton, MA 02186, hereinafter called "Grantor", and the COUNTY OF
MAUI, a political subdivision of the State of Hawaii, with its principal office and post
office address is 200 South High Street, Wailuku, Hawaii, 96793, hereinafter the
"Grantee."
WITNESSETH
WHEREAS. Grantor is the owner of Lot 7 of the Kihei Beach Lots,
consisting of approximately 46,859 square feet more or less, TMK: (2) 3 8 013:012
Island and County of Maui, State of Hawaii, more fully described in Exhibit "A"
attached hereto and incorporated herein by reference and hereinafter referred to as
"Grantor's Parcel"; and
-

-

WHEREAS, the Grantee desires to secure public beach access from
Grantee's public roadway adjacent to Grantor's Parcel to the public beach which is
separated from Grantee's public roadway by Grantor's Parcel; and

WHEREAS, the Grantee desires to secure an additional 10' x 20' easement
on Grantors Parcel for a daytime beach drop-off and pickup location (not to be used for

EXHIBIT" I u
4-20-07
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parking) and adjacent to the public beach access described herein for the exclusive use of
handicapped Beach users ("Drop-off Easement"); and
WHEREAS, Grantor is willing to grant a formal beach access easement to
Grantee over Grantor's parcel in favor of Grantee
NOW, THEREFORE, the parties to this document hereby agree as
follows:
That the Grantor, for and in consideration of the sum of One Dollar
($1.00) and other good and valuable consideration, to Grantor, paid by the Grantee,
receipt whereof is hereby acknowledged, and for consideration of promises, covenants
and agreements of the Grantee as hereinafter contained, does hereby grant and convey
unto Grantee a ten foot (10') wide non-exclusive perpetual Easement and right over, and
across Grantor's parcel in favor of Grantee for a non-vehicular pedestrian walkway for
beach access purposes for the use by the public to access the beach recreation area from
the Government Road currently designated as North Kihei Road and a ten foot (10') wide
by twenty foot long (20')non-exclusive perpetual Easement and right over Grantor's
parcel in favor of Grantee for a daytime use Drop-off Easement for handicapped beach
users to access the beach recreation area from the Government Road currently designated
as North Kihei Road. The easement areas being more fully described in Exhibit "B"
attached hereto and incorporated herein by reference and hereinafter called the "Easement
Area".
The foregoing grant is made upon the following terms, conditions and
restrictions which shall be binding upon the parties hereto:
1. Waste and Unlawful, Improper or Offensive Use of the Premise.
The Grantee shall not commit, suffer or permit to be committed any,
waste, nuisance, strip or unlawful, improper or offensive use of the Easement Area, or
any part thereof, nor, without the prior written consent of the Grantor, cut down, remove
or destroy, or suffer to be cut down, removed or trees now growing within the Easement
Area except as necessary to accomplish the purposes of this Easement.

2.

Use and Restoration of Premises

The. Grantee shall use due care and diligence to operate and maintain said
Easement in a proper and safe condition and manner, and will exercise the Grantee's
rights hereunder within the Easement Area. In the event the Grantee shall disturb the
Easement Area and/or the structures or improvements thereon or therein, the Grantee
shall restore said Easement Area and/or the structures or improvements therein or
thereunto to a condition at least as good as they were prior to such disturbance.

4-20-07
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3.

Restrictions On Use of Drop-off Easement

As a condition of granting of the Drop-off Easement Grantee will only
allow the use of the Drop-off Easement during daylight hours and will install at its cost a
gate on the public road side of the Drop-off Easement to prevent its use after dark. The
Drop-off Easement will not be used for parking and will be reasonably signed to notify
the public that it is only for qualified handicapped use for drop-off and pickup only.
Failure of Grantee to comply with these restrictions will allow the Grantor the right to
revoke the Drop-off Easement.
4.

Condemnation

If, at any time, the land upon which the Easement Area is located, or any
portion or portions thereof, is condemned or taken by any authority exercising the power
of eminent domain, the Grantee shall have the right to claim and recover from such
condemnor, but not from the Grantor, such compensation as may be payable for its
Easement and improvements or any part thereof.
5.

Indemnity

The Grantee shall indemnify and hold harmless the Grantor from and
against all claims or demands for loss or damage, including claims for property damage
and liability for injury to or death of persons arising from or in connection with the use of
the Easement Area or the exercise of any other right granted hereunder.
7.

Assignment

The Grantee shall not assign this Easement or any interest herein, or any
portion of the Easement Area.
7.

Liens

The Grantee shall indemnify and defend the Grantor against any
mechanic's or materialman's liens imposed against the Grantor's Parcel, Easement or any
portion thereof, arising solely out of any construction, maintenance or repair to any
utilities within the Easement Area by the Grantee. The Grantee shall cause any such
mechanic's or materialman's lien to be discharged within thirty (30) days of the filing
thereof.
8.

Runs with the Land

The Easement described in this instrument shall run with the land and
shall be for the non-exclusive benefit and use of Grantee as more fully described herein.
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9.

Limited Liability

Nothing contained in this document shall be deemed a waiver of Grantor's
rights for Limited liability under HRS section 520-4, as amended and the parties hereto
acknowledge that Grantor makes no assurance that the Easement Area is safe for any
purpose; nor does any use of the beach access Easement Area by the public or any other
person confer upon the person the legal status of an invitee or licensee to whom a duty of
care is owed nor does Grantor assume any responsibility for, or incur liability for, any
injury to person or property caused by an act of omission or commission of such persons;
and nor does Grantor assume responsibility for, or incur liability for, any injury to person
or persons who enter the Easement Area in response to an injured recreational user.
10.

Maintenance

Grantee will be responsible for the repair and maintenance of the Easement
Area relating to the public's use thereof.
11.

Successors

Unless otherwise specifically provided herein, the covenants and
obligations, and the rights and benefits of the parties hereto shall be binding upon and
inure to the benefit of the parties and their respective heirs, personal representatives,
successors and permitted assigns, and all covenants and obligations undertaken by two or
more persons shall be deemed to be joint and several unless otherwise expressly provided
herein. The terms "Grantor" and "Grantee", wherever used herein, and any pronouns used
in place thereof, shall mean and include the singular and the plural, as the case may be,
and the use of any gender shall mean and include all genders.
IN WITNESS WHEREOF, the parties hereto have caused this instrument
to be executed on the
day of
, 2007.
NELLIE'S ON MAUI, LTD
By Don Nelson Management LLC
a Texas limited liability company
Its general partner
By its Member Don Nelson
"Grantor"
COUNTY OF MAUI:

By
Its Mayor
"Grantee"
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APPROVED AS TO FORM:
AND LEGALITY:

Deputy Corporation Counsel
County of Maui
STATE OF HAWAII )
) SS.
COUNTY OF MAUI )
day of
,2007 before me personally appeared DON
On this
NELSON, to me personally known, who, being by me duly sworn, did say that he is the
member of Don Nelson Management LLC, who is the general partner of Nellie's on
Maui, Ltd, a Texas limited partnership and that said instrument was signed on behalf of
said partnership, and that said member acknowledged that he executed the same as his
free act and deed and as the free act and deed of said partnership.
(Signature of Notary)
(Print Name of Notary)
Notary Public, State of Hawaii
My commission expires:
STATE OF HAWAII )
) SS.
COUNTY OF MAUI )
On this
day of
, 2007, before me personally
appeared to me personally known, who, being duly
sworn, did say that he is the Mayor of the County of Maui, a political subdivision of the
State of Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of
the said County of Maui and that said instrument was signed on behalf of the COUNTY
OF MAUI and the said acknowledged the said instrument
to be the free act and deed of the said County of Maui.

IN WITNESS WHER_EOF, I have hereunto set my hand and official seal.

(Signature of Notary)
(Print name)
Notary Public, State of Hawaii.
My commission expires:
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EXHIBIT "A"

All of that certain parcel of land (portion of Royal Patent Number 8140, Land
Commission Award Number 5230 to Keaweamahi) situate at Pulehunuikula, District of
Makawao, Island and County of Maui, State of Hawaii, being LOT 7, of the "KIHEI BEACH
LOTS SUBDIVISION", dated July 5, 1950, which said map was filed in the Office of East Maui
Irrigation Company, Limited, at Paia, Maui, State of Hawaii, described as follows:
Beginning at a 3/4 inch pipe on the northeasterly corner of this parcel of land and on the
southwesterly boundary of the Maalaea-Kihei Government Road, the coordinates of which point
of beginning being 19,727.88 feet North, 27,021.72 feet West, referred to U.S.C. and
Government Survey Triangulation Station "PUU 0 KALI" and running by azimuths measured
clockwise from true South:
1.

24°

25'

30"

321.47

feet along Lot 8 of the Kihei Beach Lots
Subdivision to a % inch pipe at the highwater mark
on the seashore;
Thence along the highwater mark at the seashore for
the next two (2) courses, the direct azimuths and
distances being:

2.

125° •

15'

51.92

feet to a % inch pipe;

3,

115°

22'

99.08

feet to a % inch pipe;

4.

204°

05'

30"

309.21

feet, along Lot 6 of the Kihei Beach Lots
Subdivision to a' inch pipe on the Southwesterly
boundary of the Maalaea-Kihei Government Road;

5

294°

05'

30"

150.00

feet along.the Southwesterly boundary of the said
Maalaea-Kihei Government ROad to the point of

beginning and containing an area of 46,859 square
feet, more or less.
The final determination of the location of the seaward boundary of the land hereinbefore
described by competent judicial decision.
Being all the property described in the following:

Warranty Deed dated September 3, 1999, from MAUI KEALIA INVESTMENT
A)
COMPANY, Hawaii registered partnership, as Grantor, to KEALIA BEACH PLAZA, LTD., a
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Hawaii limited partnership, as Grantee, recorded September 7, 1999, in the Bureau of
Conveyances of the Stale of Hawaii as Document No. 99-144163.
Correction Warranty Deed dated December 4, 1999, from MAUI KEALIA
B)
INVESTMENT COMPANY, Hawaii registered partnership, as Grantor, to KEALIA BEACH
PLAZA, a Hawaii limited partnership, as Grantee, recorded December 16, 1999, in the Bureau of
Conveyances of the State of Hawaii as Document No. 99-198205.
SUBJECT, HOWEVER, to the following:
Title to all minerals and metallic mines reserved to the State of Hawaii.
2.

As to the portion of the land herein described bordering on the ocean:

The effect of Sections 205A-41 to 205A-49, inclusive, Hawaii Revised Statutes, as now
or hereafter amended, pertaining to shoreline setbacks.
Any adverse claim of the State of Hawaii based upon the contention that some portion of
the land hereinafter described lies seaward of the line of vegetation, pursuant to the ruling of
County vs. Sotomura (1973) 55 H. 176, 517 P. 2d 57.

The AGREEMENT dated May 19, 1978, recorded in said Bureau of Conveyances
3.
in Liber 130] 0 at Page 611 by and between C&C Company, a California partnership, and Kealia
Beach Village, Inc., a Hawaii corporation, and the County of Maui, through its Department of
Water Supply, a political entity duly created and existing under the laws of the State of Hawaii.
Short Form Lease dated June 1, 1984, by and between C. C. Spencer, unmarried,
4.
individually and doing business as Kealia Beach Village, as Lessor, and Polli's on the Beach,
Inc., a Hawaii corporation, as Lessee, recorded August 22, 1984, in the said Bureau of
Conveyances in Book 18095 at Page 530, commencing on October 15, 1983, and expiring on
October 14, 1993, together with an option to extend the term for one additional period of ten
years, upon the rents, terms, covenants, agreements and conditions contained in an unrecorded
Indenture of Lease between the parties hereto dated November 28, 1983.
Assignment thereof by instrument dated October 3, 1990, by and between Polli's on the
Beach, Inc., a Hawaii corporation, as Assignor, and L. A. Gatsby's Inc., a California corporation,
recorded October 18, 1990, in the said Bureau of Conveyances as Document No. 90-162404.
;

Consent thereto dated October 11, 1990, by C. C. Spencer to Polli's on the Beach, Inc., a
Hawaii corporation, recorded October 18, 1990, in the said Bureau of Conveyances as Document
No. 90-162405.

7

Assignment of Lessor's Interest in Lease dated September 3, 1999, by and between Maui
Kealia Investment Company, a Hawaii registered partnership, as Lessor, and Kealia Beach Plaza,
Ltd., a Hawaii limited partnership, recorded September 7, 1999, in the said Bureau of
Conveyances as Document No. 99-144164.
Correction Assignment of Lessor's Interest in Lease dated December 16, 1999, by and
between Maui Kealia Investment Company, a Hawaii registered partnership, as Lessor, and
Kealia Beach Plaza, a Hawaii limited partnership, recorded September 7, 1999, in the said
Bureau of Conveyances as Document No. 99-198206.
The foregoing Short Form Lease is subject to Subordination, Non-Disturbance... and
Attomment Agreement and Estoppel Certificate dated December 10, 1999, recorded December
16, 1999, in the said Bureau of Conveyances as Document No. 99-198210. The foregoing Lease
was subordinating to that certain Mortgage dated December 10, 1999, recorded in the said
Bureau of Conveyances as Document No. 99-198207.
Boundary Agreement dated September 7, 1999, recorded in the said Bureau of
5.
Conveyances as Document No. 99-144162 by and between Maui Kealia Investment Company,
Inc:, a Hawaii corporation, regarding a chainlink fence running generally along the common
boundary between TMK Nos. (2) 3 8 13 12 and 3 8 ]3 13.
-

-

-

-

-

-

Any unrecorded or unfilled leases and any liens, charges or exceptions against
6.
any lessees or tenants named therein.
Any rights, interests or claims which may exist or arise by reason of the facts
7.
shown on a survey plat entitled Plat of Staking, dated June 4, 1999, prepared by Bruce R. Lee,
Licenses Professional Land Surveyor No. 5983-LS, Job No. 99-4491, as to an iron railing at the
Southeasterly corner of the subject parcel that extends ten inches (10") onto the subject parcel at
the South end.
Assignment of Leases and Rents dated December 10, 1999, recorded December
8.
16, 1999, in the said Bureau of Conveyances as Document No. 99 - 198209 by and between
Kealia Beach Plaza, a Hawaii limited partnership, as Assigior and GE Capital Hawaii, Inc., a
Hawaii corporation, as Assignee.
;

That certain Unilateral Agreement and Declaration for Conditional Zoning dated
9.
March 27, 2002, recorded May 8, 2002, in the said Bureau of Conveyances as Document No.
2002-080646.
END OF EXHIBIT "A"
Tax Map Key No. (2) 3-8-013-012
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Easement A
An Easement of Varying Width For Beach Access Purposes
Being a Portion of Lot 7-A Kihei Beach Lots Subdivision
Being a Portion of R. P. Grant 8140, Land Commission Award 5230
to Keaweamahi
Situate at PulehUnui, Kihei, Wailuku, Maui, Hawaii
Beginning at the northeastern corner of this easement, being also
the southeastern corner of Tax Map Key (2) 3-8-013:014, a portion
of Lot 6 Kihei Beach Lots, the record coordinates of said point of
beginning referred to Government Survey Triangulation Station "Puu
0 Kali" being 19,789.11 feet North and 27,158.65 feet West and
running by azimuths measured clockwise from true South:

°

05'

30"

20.00

feet along the west side of North
Kihei Road to a point;

24°

05'

30"

20.00

feet along the remainder of Lot 7-A
Kihei Beach Lots and along the
remainder. of R.P. Grant 8140, Land
Commission Award 5230 to Keaweamahi
to a point;

°

05'

30"

10.00

feet along the same to a point;

4.

24°

05'

30"

289.44

feet along the same to a point;

5.

115 °

22'

00"

10.00

feet along the seashore of the
Pacific Ocean to the southwest
corner of Tax Map Key (2) 3-8013:014 being a portion of Lot 6
Kihei Beach Lots and along the
remainder of R. P. Grant 8140, Land
Commission Award 5230 to
Keaweamahi;

6.

204 °

05'

30"

309.21

feet along the same to the point of
beginning and containing an area of
3292 square feet, more or less.

1.
2.

3.

294

114
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EXHIBIT "B"
Conditions of Zoning
1.

That within the shoreline setback area no structures shall be constructed.
The shoreline setback shall be in accordance with the Shoreline Setback
Rules of the Maui Planning Commission or based upon the mean annual
erosion hazard rate of the shoreline fronting the subject property, whichever
is greater.

2.

That future owners of the property shall be advised of the following:
a)

The shoreline fronting the subject property is identified as an erosion
hotspot which has the potential to threaten shoreline development or
infrastructure and the erosion rate has the potential to increase.
When and if erosion moves the shoreline of the beach up to a
structure, as erosion continues, the beach will be narrowed and
eventually lost.

b)

The owner is aware of the area's history of shoreline movement and
the potential for the rate of erosion to increase, and the owner
assumes any and all risks associated with such potential erosion.

c)

The owner recognizes the natural shoreline process and
acknowledges that no guarantees are given that seawalls,
revetments, or other shoreline protection structures will be allowed.

3.

That a beach access plan shall be submitted to the Maui County Council for
approval by resolution prior to final subdivision approval.

4.

That lateral shoreline access shall be established within the shoreline
setback area. Said access shall be within 40 feet of the shoreline. Due to
the seasonal changes of the shoreline and erosion hazard rates for the area,
the owner recognizes that the lateral shoreline access may move within the
property to ensure that the lateral shoreline access remains within 40 feet
of the shoreline.

5.

That all exterior lighting shall be directed downward and shall follow the
recommended guidelines of the Department of Land and Natural Resources,
Division of Forestry and Wildlife to protect sea birds and sea turtles.

6.

That short-term rentals, as defined by Section 19.04.040, Maui County
Code, shall not be permitted unless an appropriate change in zoning or
permit is obtained.
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