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Water Supply we
Kushi.
our Staff we

Thank you all for being here this morning. I think we had probably a rousing Halloween last night
across the County since we have nobody here to testify. And so, that will allow us to get straight to the
business at hand. So, Members, without objection I would like to change the order here that we have on
our agenda and take up WR-2, which is procedure for water allocation, first. No objections?
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VICE-CHAIR TAVARES: No objections.
CHAIR ANDERSON: Okay. Thank you, Members.

WR-2

PROCEDURE FOR WATER ALLOCATION

(C.c. No. 05-41)

CHAIR ANDERSON: Again, this is an item that we've had for some time. If, if you'd look at the draft
ordinance dated September 19, '05, it's the last item in your binder under WR-2. Second to the last
item. And just to kind of remind everybody where we were on this last time. We had a discussion about
how the allocation plan should be developed, and we did stick in a definition for affordable housing, and
we were going to discuss or look into whether or not this definition is the same as the one we now have
in our ordinance. It's going to be hopefully passing on Friday. So, we will double check that.
Members, I, I did pass out also this morning a copy of the allocation plan for, of the South Maui
Wastewater System; 20.16. Do you all have that? So, if you'll see under item 20.16.070, there is a
breakdown for water treatment plant expansion allocation at capacity. And at the last time, the last
meeting that we had discussing this allocation plan the idea was brought up that maybe we should look
at the same type of breakdown for water allocation as previous Councils did for the wastewater
treatment plant. And just for those listening, the breakdown was based on the remaining capacity at that
time, the expansion capacity at that time.
So, it was broken down by the gallons per day that were, were available. And so, the allocation was
broken down gallons per day for each category. Long term residential housing 200,000 gallons per day;
public-quasi-public uses 50,000 gallons per day, Kihei Research and Technology Park 26,500 gallons
per day, Wai ... , Wailea Resort 62,200 gallons per day, long term residential housing ...
VICE-CHAIR TAVARES: In the Wailea Resort.

by
207,460 gallons per

That's right. Thank you.
hotels 15,000 gallons
be allocated
availability
Sections 1, 2
must

Wailea Resort 47,000 gallons
day.

So, this, you know, looks like it might be a, a way for us to go. There's ... , I, I just wanted to bring to
your attention also that there is another allocation plan for the Wailuku-Kahului Wastewater Treatment
Plant which I'm sorry we didn't doc trans today, but it's also based on the expansion capacity and
broken down by gallons per day. And in this one ordinance it does allocate for affordable housing. So,
it appears that this would be a, a workable allocation plan that we could maybe, you know, use for water
capacity.
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But the thing we're going to have to know is, first of all, what capacity we have in each one of the
systems, first. And I was thinking that maybe we should do a percentage instead of the gallons,
percentage of the available capacity. And then as capacity increases then the, the percentage would
remain the same. There wouldn't have to be any changes for gallons per day.
So, I did have one question for Corp. Counsel on this, Members. So, I'm going to ask the question and
then we'll open this up to discussion. Mr. Kushi, were the Council to adopt an, an allocation plan for
water use such as what we have here, how might that contradict or interfere with the current Upcountry
priority list? Would there be a contradiction there? And how might we, you know, be able to handle
that?
MR. KUSHI: Madam Chair, I'd have to kind of review the situation that you're, you're describing. The
Upcountry priority list, as you know, has been established for the last three, four years ago. So, this is
what the Department is issuing when, when source capacity becomes available. By adopting an
allocation plan for that area may conflict with the priority list in that the priority list is not made up of
various housing types. It's a first come first serve. So, you have single-family subdivisions, you have
mainly subdivisions but they're not classified as affordable or non-affordable, and you have some other
non-residential uses also.
So, it may, it may conflict in that, say your allocation plan definition doesn't fit into one of the
applicant's on the priority list, and if his number is bypassed then we may have a problem. But, again,
the priority list itself, the rule that established the priority list, is before this body in your, your next item.
So, again, if you change that then it may fit in your plans for this proposal. But, again, to what extent
people have relied on that priority list and expended funds in antici ... , in anticipation of their number
coming up it may be a problem.
CHAIR ANDERSON: Yeah ...
MR. KUSHI: That's all I can offer at this point, yeah.
I see it

the
to come
some type
and particularly the way that
is structured
terms of priorities, because, as you
doing investigation on our water resource allocation for West Maui with regard to representations that
the hotels made when they first came forward with their request and the impression that they were going
to be getting water from a private system so far that, you know, because there's no condition and also
we're having difficulties substantiating that that was a firm, I guess, direction this type of, I guess,
scheduling or prioritization would help, because I believe that the resources should be going to the local
population first and particularly with our situation in West Maui where you have, well, it used to be
Kaanapali Water Company. I don't know what it's called now. Anyway, that water is substantially more
expenSIve.
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So, if our affordable housing is forced to go for that water, because all of our capacity is used up, this
kind of an allocation plan would really help, because then at least it would help give the Planning
Commission, all of the people who are giving approvals, it would let them know, and it would certainly
let the hotels or any other developments that fall farther down on the priority list know where they stood.
That they're probably going to have to develop their own source. And that really, I think, is what's good
about this.
The, the, I guess, the missing little puka would be your native Hawaiian uses for, if you were doing 10' i
or stream restoration in terms of how much we might allocate for that. And then also agricultural,
because most of our sewer plants they're not going to serve an Upcountry region, or they're not going to
follow the sewage plan, because the people have septic or cesspool. So, those would be the two
components that we would have to, I think, include in this allocation.
CHAIR ANDERSON: Thank you, Ms. Johnson, that's, those are good points. I, I think we certainly want to
include agricultural use, and you're, you're talking about Hawaiian gathering rights.
COUNCILMEMBER JOHNSON: Yes.
CHAIR ANDERSON: Like stream flow.
COUNCILMEMBER JOHNSON:
Homelands fall--

Stream flow and also possibly where does Department of Hawaiian

CHAIR ANDERSON: Right.
COUNCILMEMBER JOHNSON: --on this schedule, because we're looking at Villages of Leialii now, in West
Maui specifically, and it's from my understanding and, of course, I have not yet been able to get it in
writing, but I guess the subsequent phase of that is now really being, I guess, given information that they
may not
allocation
for water.

ANDERSON:
Kane.

s,

s

on

we

to

COUNCILMEMBER KANE: Good morning, Chair.
CHAIR ANDERSON: Thank you for being here. Mr. Tengan, can you give us, enlighten us any on-COUNCILMEMBER PONTANILLA: I have a question.
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CHAIR ANDERSON: --okay. Just a second, Mr. Pontanilla, I'm going to follow up with Ms. Johnson's
question. If Mr. Tengan can give us any information on what's going on with the Villages of Leialii. I
think that might be helpful. Then I'll call on you.
MR. TENGAN: Well, with, specifically with regard to the Villages at Leialii, Madam Chair, I've been working
and had discuss ... , have had discussions with the Department of Hawaiian Home Lands about
developing one of the original wells that was drilled for that project area. We haven't come to any kind
of conclusion on that matter yet, but we are trying to pursue one of the wells that we believe, that is of
potable quality. So, we're, we're pursue ... , pursuing that right now.
With regard to specific allocations I was just wondering in my mind, anyway, supposing we allocate,
let's say, 200,000 gallons of water for affordable housing projects, and we have three developers coming
forward representing 300,000 gallons of water. At what point in their process do we allocate the
200,000 gallons of water to, to the project? Is it on a first come first serve basis or, you know, or is it a
matter of at what stage they are in the permit process? So, these are the kinds of concerns that thc
Committee would have to address.
CHAIR ANDERSON: Thank you, Mr. Tengan. Before we go on to that let's, let's follow up with the
Villages of Leialii. You said there was a, a well that had been originally drilled. And who was it, who
drilled it? Is it a County well?
MR. TENGAN: Yes, Madam Chair, the wells were originally drilled by the Housing Corporation at that time.
There were two wells drilled. My understanding is one is of, you know, the, the quality of the water is
questionable. However, the, they, they, there's another well that I believe is on the State land that we,
that we could pursue. The other well is owned, is sitting on well, on land that's owned by Peter Martin.
If the good well is on that, on his property then we would have to work with him. But in, in any case,
we would need to work with Department of Hawaiian Home Lands so that we can somehow come up
with the funding to acquire the wells.
one well that you say

IS

IS

no

on

MR. TENGAN: Well, I'm not sure as to where, where the wells, you know, which well is sitting on whose land
and that's why I'm having discussions with DHHL since they're located in Honolulu, and they can
easily, well, more readily correspond with HFDC to figure out how that well can be transferred over to
the, to the County.
CHAIR ANDERSON: And, and so, how many gallons per day do they need for the project?
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MR. TENGAN: Oh, I don't have that figure right now, but it's, I believe it's more than what they need for
Phase A.
CHAIR ANDERSON: You mean the water that would be available is more than what they need?
MR. TENGAN: No, their requirement for the second phase will be more than what's the requirement for the
phase that, that they're developing right now. But I'm not sure as to the gallonage of how much they
would be needing.
CHAIR ANDERSON: Okay. Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, and, and I, I think, Madam Chair, that what Mr. Tengan's bringing up is
really important, because if we've already given out allocation for the resort which would be, I think,
Honua Kai, which would be the Intrawest resort. If that put us at a level where we now are forced
through allocation, because we have no remaining allocation to go to these other wells. Here you've got
DHHL which, and Mr. Tengan can verify this, the first phase is hooked up to County water; is that
correct, George?
MR. TENGAN: That's correct.
COUNCILMEMBER JOHNSON: Yeah, and now in the second phase you're going to have a different system
which, of course, you know, yes, it's doable. It can hook up to water system and feed in, you know, to
our plant but, again, the infrastructure that's necessary for that system to go to the plant to get the whole
thing up and running that's time that's really important to the people for that housing. So, this allocation
is really critical. And I think the way that we actually structure the allocation, because even though I
know there's some people that have reserved capacity, because they've paid their fees in advance,
they're not yet ready to use it.
I think that's one thing that we can include in the allocation plan is that if affordable housing is a priority

us, and even though capacity may have been reserved,
n1'"{.,,,,,0T is going to
to do is
to

important to state
because

if the affordable

And so, whatever we can do, Madam Chair,
very supportive of including language this allocation
plan that provides for those kinds of contingencies, where if they're not ready yet, just because they got,
vou know the little reservation on it does not necessarily mean that we should require our local people
to have to' now go develop their own water source, or buy from Kaanapali Water Company which is far
more expensive. So, I, I'm very much in favor of including that within any allocation plan.
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CHAIR ANDERSON: Okay. Thank you, Ms. Johnson. I think what we need for West Maui and probably for
all the systems is what, what capacity is available and what reservations are already made so we can see
what we're looking at. Mr. Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you, Chair. I was going to ask a question to the Water
Department regarding DHHL and, and their development plans for future wells. And I think he
answered it by saying that they're meeting with DHHL in regards to water development for the Village
of Leialii presently.
The other questions that I have is for Corporation Counsel in regards to any private water system. If we
went through with this legislation in regards to a priority list how do we handle the private system? It's
a first question. The second one would be, if we were to cancel all those reservations what would be the
liability against the, the County in regards to reservations on County systems?
MR. KUSHI: Madam Chair, Member Pontanilla. Your first question about private systems. How do we
handle private systems if you enact an allocation plan? My response would be you don't, because we're
not, we don't have jurisdiction over those private systems, so it wouldn't be covered. As far as what
happens on the reservation, you have to understand the reservation is pursuant to Board Department
rule. And it used to be that if you had a project and you wanted to reserve capacity, "x" number of
meters, you'd pay the fee now, and then the rule says you have two years, two years to hook-up. So, it
gives some time for the applicant to do all its infrastructure, et cetera.
As you know in the Upcountry area we are not issuing reservations because of the capacity problem. In
the Central Maui system we are not issuing, the Department is not issuing reservations. And in the West
Maui area we are not issuing reservations because of the potential source shortages capacity. However,
if someone had a reservation within, let's say, a year and a half ago before the Department stopped
issuing reservations, and their time to hook up is coming forward, let's say, the reservation rule itself
states that at the time they hook up if the, the Department does not have source you don't have to issue
it. We return the money. So, it, it's an administrative issue at that point in time. Again, if, if the time
lapsed, they had a reservation, and they don't hook
we keep
money.
you.
So,
the person goes forward with it
and
they, they are ready
they come forward with a,
a
and the Department doesn't have the, the water, then they return their funds?
MR. KUSHI: Correct. The, the rule was, I remember, I remember when the rule was enacted that the question
was what if two years down the road the Department, there, there no more capacity? Then the applicant
takes his chances. But up to that point the Department does set aside that amount based on a
reservation.
CHAIR ANDERSON: And, and that rule is in the packet that we have for review?
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MR. KUSHI: Correct.
CHAIR ANDERSON: And it's called what? Reservation list or what? Which section is it under, Mr. Kushi?
MR. KUSHI: One moment, Madam Chair.
CHAIR ANDERSON: Sure.
MR. TENGAN: Madam Chair, while Corp. Counsel is looking that up I might explain that we're pretty much
doing the same thing with the Upcountry list. You know, as people are offered meters they're, they're
required to put down a deposit that represents their water system development fees, and we would hold
that quantity of water for that person on the list. And this is the only situation now where we're
administering the, something similar to the reservation that, that we've been doing in the past.
So, if we offer somebody on the list the meter, they'll put a deposit for the water system development
fee, and we'd hold it, a meter for that particular applicant for two years. And if it's not ready to hook up
within that two years, the rule provides that we can also, or they can request extensions. And two
extensions are permitted under the rule. And we normally review the progress that that person has been
making with regard to obtaining the meter, or we look at circumstances beyond that applicant's control
that might require more time.
CHAIR ANDERSON: And so the extensions, Mr. Tengan, would be two-year extensions?
MR. TENGAN: Two six-month extensions.
CHAIR ANDERSON: Two six-month extensions.
MR. TENGAN: Yeah, so in total-a

years?
MR. TENGAN: Yes.
CHAIR ANDERSON: Thank you for that explanation.
MR. KUSHI: Madam Chair-CHAIR ANDERSON: Mr. Kushi.
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MR. KUSHI: --correction, it's not in your packet that you will discuss this morning. It's one of the chapters
that I have yet to submit to you. It would be proposed Chapter 14.09 entitled "Water System
Development Fees." It's currently called Chapter 108, Rules of the, Rules for Water System
Development Fees. The specific section is Section 16-108-9, called "payment of water serv ... , water
system development fees, fees." And in that section there is the reservation provisions. So, it's not, not
in your possession yet.
CHAIR ANDERSON: Right. I think we're going to have to look at that in conjunction with this allocation bill
though, Mr. Kushi. So, ifthere's a chance we can get that finished soon that would be very helpful.
MR. KUSHI: We'll try our best, Madam Chair.
CHAIR ANDERSON: Thank you. Members, any other comments or questions about water allocation?
COUNCILMEMBER PONTANILLA: Chair.
CHAIR ANDERSON: Mr. Pontanilla.
COUNCILMEMBER PONTANILLA: I was looking at the first page of the draft, 2.90A.OIO, and as far as the
definitions. As we move forward with our affordable housing policy the policy goes up to 160 percent
medium income and this states 140 percent. Are we going to amend that to, to reflect-CHAIR ANDERSON: Yeah.
COUNCILMEMBER PONTANILLA: --with the housing policy?
CHAIR ANDERSON: Yeah. You know, that housing policy is going to get adopted way before we get-COUNCILMEMBER PONTANILLA: Yeah.
I, I,

note

our current

CHAIR ANDERSON: Well ... um ... you know, this is an existing ordinance-COUNCILMEMBER PONTANILLA: Uh-huh.
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CHAIR ANDERSON: --that we're, I guess, redoing. And the 60 percent was adopted back when the
sustainable yield of lao Aquifer was under threat. And so ... urn ... when this was originally adopted,
it was adopted specifically for the lao Aquifer, when it reaches 60 percent of ... (end of tape, start 1B @
9:42 a.m.). .. why it's still in there. But ... urn ... as I mentioned in our last meeting, and I'd like some
feedback from you folks on this if, if you feel that I'm going in the right direction or not. I don't think
sustainable yield is the criteria we want to use anymore, because we're looking at an allocation plan for
the whole County Water System. And the sustainable yields are far beyond what the develop ... ,
developed capacity is.
So, if we're setting a, you know, lao is, is an anomaly. I mean it's of its own. I mean it's already
reached sustainable yield. So, but if you look at the sustainable yields for the other aquifers in the
County none of them have really reached sustainable yield. And we don't, we haven't developed the
system to be able to reach that capacity. So, I'm thinking if this is going to have any kind of, you know,
real effect then it needs to be based on the available capacity of the system to serve not the sustainable
yield. So, that needs to be changed too unless any ... , anybody else feels different.
COUNCILMEMBER PONTANILLA: Yeah, so, that would be per system that we'd look at?
CHAIR ANDERSON: Yeah, we'd have to do it per system unless the system eventually gets all
interconnected. But, you know, then we, there's a lot to think about that too, because, you know, we
don't want to allocate something Upcountry that is going to require pumping from Central, Upcountry,
because then you're increasing your cost enormously.
So, I'm thinking that, you know, we need to deal with what we know is fact right now. And what we do
know is that these are independent systems right now of each other, and they all draw on a different
source.
COUNCILMEMBER PONTANILLA: Uh-huh.
they all have different available capacity. Some, like, lao, is at the sustainable
even be
to
~~~~an

~

water.
comments
ANDERSON: Yes, let's,

Mr. Tengan's comment, and then Ms. Johnson.

MR. TENGAN: Yes, Madam Chair, I'd just like to make one correction. The sustainable yield for the lao
Aquifer hasn't been reached by pumping that aquifer. The, lao was designated in 2003 when the
pumping reported was at 90 percent or at 18 million gallons per day. And to date, we have, you know,
we haven't reached, gone back that high pumping out of the lao Aquifer. And so, there's still 2 million
gallons per day that remains to be allocated by the State Water Commission. And we are pursuing the
2 million gallons per day so that it can be allocated to the County.
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CHAIR ANDERSON: Thank you for that, Mr. Tengan. So, there's an additional 2 million that the State Water
Resource Commission feels would be available or-MR. TENGAN: They could allocate. It's, it's not to say that they will, but based upon the, I guess, the current
Water Code that an additional 2 million, well, the remaining 2 million gallons per day can be allocated.
And so, we're pursuing it as a County to, to have that 2 million gallons per day allocated to the County.
It, our pumping capacity in the lao Aquifer wells is greater than the 20 million gallons per day. So, and
we, we have two wells coming on line that will be providing us with the ability to spread the pumping.
However, with the additional two wells we'll also be able to pump, if that amount is allocated to the
County, we'll be able to pump the additional 2 million gallons per day out of these wells.
CHAIR ANDERSON: And has the Commission on Water Resource Management verified or agreed,
writing, that there is an additional 2 million to be drawn on?

ill

MR. TENGAN: Well, there's been discussions on that, and I've had discussions with Staff also.
CHAIR ANDERSON: But they haven't given you anything in writing that says there is the additional...
MR. TENGAN: No. No.
CHAIR ANDERSON: Okay. Ms. Johnson.
COUNCILMEMBER JOHNSON: Madam Chair, so, what you're looking at is the way that the ordinance is
structured right now, let's say on Page 3, under 2.90A.030 allocation, where our trigger would be in the
other section which would be notice of when, it would be in 2.90A.050, that there was a notice of when
the sustainable yield had reached particular threshold. You would be looking then at feedback as to
perhaps scrapping that concept, and then going forward and just doing allocation based on availability?
ANDERSON:
I, I, I

no

as, as one

HH,iHUv'

JOHNSON: --based on what knowledge
we have
are
additional studies or data that needs to be gathered then I think we, in our work, could transmit
something perhaps to budget or plan for something in budget if we need to provide, I guess, the, you
know, the professional research, whatever that helps us arrive at a good sound number for what's
available, or if it's just basically through ordinance.
CHAIR ANDERSON: Well, the Department should know what's available.
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C01JNCILMEMBER JOHNSON: Yes, and, and also I think that sometimes our storage capacity too has, has a
lot to do with the water availability. So, I want to know how that works in with not just the pumpage,
but actually our storage capacity. And if we need to increase storage would that actually help, you know,
in, I guess to firm up this allocation plan?
CHAIR ANDERSON: Well, of course, if we had our Water Use and Development Plan we would know what
the capacity is, we would know what the demand is, we would know what we, additional source that we
need. But in, in light of the fact that we don't have that yet, I think that we, we could ask the
Department, and I'll send them a letter, ask the Department to provide us the available capacity in each
system. Well, we've already heard that we're, you know, we're very tight on capacity.
So, if, you, you also might want to look at, well, I'm kind of jumping ahead, but let's just say that we're,
you know, we're almost at capacity in all the systems, say today, and we were to allocate the remaining
capacity based on this breakdown that we're talking about, and then the Department increases storage or
increases the available source, then maybe, and I'm just tossing this out for you guys to think about.
We're not anywhere near, you know, I want to redo this and bring it back with something that's more
realistic, but I'm just trying to get ideas out there to see what the Committee feels. Then say, let's just
say that there's a possibility that they're going to go from 7 million gallons a day Upcountry available to
12 million gallons a day, because they've increased the, the storage capacity.
At that point, would we want to say, okay, allocate on a first come basis until you reach 60 percent of
the available capacity. And then these allocation requirements would kick in. You know, there's that
option too, because, you know, if there's plenty of water then I think why not have it first come first
serve, but when you get down to the point where the water becomes-COUNCILMEMBER JOHNSON: Scarce.
CHAIR ANDERSON: --scarce, thank you, then, then that's when it's important to allocate. So, that's another
us to look at.
I think
the idea, the overall idea of breaking it down by these various
adding
Ag use
I
I
rights as far as
something we'd

to
about is
we
are
community plans
this allocation plan, so that it's specific to each community plan. If the
community plan says, you know, these are our priorities in our community and the Council adopted it,
then I think we should be looking at that too. And also the, the restriction of, I don't know how, this is
bringing up a hornet's nest I'm sure, but the Upcountry Community Plan says not to-COUNCILMEMBER KANE: Transfer.
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CHAIR ANDERSON: --transfer their water to another region for use. And, you know, I think we need to
seriously look at it. We, we adopted the community plans. They're law. And, and if we, if we don't
stick to that then I think we're not showing integrity to the communities that, you know, participated.
And, you know, I've been hearing that there's a plan to connect Upcountry to Central, and how does that
comport with the policy of the community plan? It says not, not to transfer water Upcountry to another
region. Especially when people Upcountry are still waiting and waiting and waiting. Mr. Kane.
COUNCILMEMBER KANE: Before we leave this subject matter, and thank you for, I'm sorry I was late for
your meeting, Madam Chair.
CHAIR ANDERSON: That's okay.
COUNCILMEMBER KANE: We're, we're on WR-2?
CHAIR ANDERSON : Yeah.
COUNCILMEMBER KANE: And if this question was already asked just let me know it was asked, and then
I'll go forward.
CHAIR ANDERSON: No, that's okay. Ask it, and we'll answer it again.
COUNCILMEMBER KANE: The May 24, 2005 letter that's in the binder, it's pretty much the final, I don't
know, eight or nine staples back. Anyway in that letter, that's a letter from you, Chair, to our, our
Mayor, and it's basically the, looking forward to collaborating with Administration to address County's
pressing concerns by allocation to that end, and it's really important County officials will freely share
vital information. And then you wrote, unfortunately, however, County records indicate that there has
been no response to attached correspondence dated April 22, 2003. And that letter basically is from, I
believe, Mr. Mateo submitting both Member Tavares' version and my version of the changes to the
Department for comment. And I don't see anything within the packet that shows that we have yet to get
a response
was originally sent out '03, again followed up '05, and
we are '06.

CHAIR ANDERSON: Yeah. Yeah, yeah, you are, and thank you for reminding us of that. If you could just
state the date of that letter, Mr. Kane, again?

- 13 -

WATER RESOURCES COMMITTEE
Council of the County of Maui

November 1,2006

COUNCILMEMBER KANE: The, the original letter I believe was from Mr. Mateo and that was dated
April 22, 2003. And that's actually kind of far back into the binder. And then that was a letter that
attached both Member Tavares' version of adjustments to 2.90 as well as our, our office's version of, of
adjustments or, or amendments. And so, we were requesting feedback from the Department to help us,
you know, if we're on track as policy makers, are we way out there and, you know, it won't work, et
cetera. So, we're just looking for feedback and apparently we didn't get that back.
So, you acknowledge that in your May 24, '05 letter. And you, and again attach that, from Member
Mateo as the Chair before, and then the attached versions from Member Tavares and myself.
CHAIR ANDERSON: Right.
COUNCILMEMBER KANE: And so, I've, I've looked through from everything at that point forward, and I
have not seen any official response from the Department regarding comments to the two amended
versions provided by the two Members of this Committee. And so, I'm wondering since we are,
although we're not into the meat yet, but we're, it looks like we're kind of setting the parameters for
that, I think it's, again, an appropriate time to ask the Department ifthey haven't already.
And if they have that's great, and so we'll go dig that up and go deal with it. But if they haven't then I
think not only with the latest version of September 14, '05, that we have in front of us on today's
agenda, but those two things that Member Tavares and myself provided for feedback and see if there's,
you know, among the three have we developed something that is workable? And if not, then, you know,
then we just move forward. But we need, another, we need to close loose ends.
CHAIR ANDERSON: Right.
COUNCILMEMBER CARROLL: What was the date of the Mateo letter?
COUNCILMEMBER KANE:
2003. And

The Mateo letter is dated, excuse me, Mr., the Mateo letter is dated
s attached to that May
'05 letter that Member, our Chair has. And that's
eight or ten
back,
ten
back.

CHAIR ANDERSON: From the end.
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COUNCILMEMBER KANE: Yeah, from the end. I'm sorry. So, it has the April; May 24, '05 stapled; and
then there's, the next one I have is August 10th ; and then there's source allocation; then there's an
August 18th . So, you know, it's, it's chronological. Anyway, so, I'm just, the intent of the question is
did we get a response? And if not, can we get a response? And can it be tied into, as we develop the
parameters for once we dive in, or a future body dives into this they have their parameters set up for
them? And see whether or not our suggestions, as Member Tavares and myself, if our suggestions have
any relevance at this stage of the game. But, anyway, so we can get some feedback.
CHAIR ANDERSON: Thank you for bringing that up, Mr. Kane, it's very relevant. Mr. Raatz, and, and I also
want to point out too that there was also a September '04 letter from the previous Chair of this
Committee requesting that the Department give a breakdown on all the information that we would need
in order to, you know, make an informed decision about this allocation plan. Mr. Raatz, have we
received responses?
MR. RAATZ: Madam Chair, the Committee's records don't indicate that we've received responses.
CHAIR ANDERSON: So, Mr. Tengan, if we send those letters to you, again, could we prompt you to give us a
response please? And I think that some, some of the breakdown information that was originally
requested should not be a difficult thing for your consultant to give us if, if your Department doesn't
have the information.
COUNCILMEMBER KANE: You found it? (NOTE: He s talking to Councilmember Carroll.)
COUNCILMEMBER CARROLL: To tell you the truth, no. On this September letter, the Committee just did
. (NOTE: He s responding to Councilmember Kane.)
---MR. TENGAN: Okay. Madam Chair, thank you. If we hadn't responded to this, I don't think there's a need
for you to communicate the request again. We should have it on file, and I'll go follow up on that.
Tengan, I appreciate

ANDERSON:
we ever get a response for this, because this, excuse me, Members.
was done
by you. This was never responded to? Okay. Members, so we're going to follow-up on trying to get
that information so that we've got adequate information to really work on this. I'm also going to be
bringing forward whatever policies that we have in the various community plans, so that we can look at
those too and see how we might be able to incorporate them. Are there other questions or comments by
anybody on this before we defer it? Mr. Kushi, do you have anything? Ms. Tavares.
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VICE-CHAIR TAVARES: Yeah, thank you, Ms. Anderson. The, I think that when ... , whenever we're looking
at a bill, like, replicating what Wastewater has, we should talk with Wastewater and see if anybody there
was involved with their formulating their particular ordinance, because I think they must have discussed
the percentage versus gallons issue in, in their deliberations. And perhaps they could help clue us in on
some of the stuff, or at least point us in the right direction.
I think the other thing, too, with the water allocation is the Public Trust Doctrine, I believe came out
after the community plan for Upcountry was adopted. So, I think that we cannot have plans or laws that
are in conflict with other higher, higher laws, I guess. So, I would say that we need to look at the
hierarchy of what controls water use for the State of Hawaii for, for one; and then our next document
should be the community plans and what it says about water in it; and then, you know, it seems that
everything contin ... , is contingent upon the completion of that Water Use and Development Plan,
because that Water Use and Development Plan should be based on what the land use designations have
been approved in each of the community plans, then what's already been built.
So, I think that the other thing is that we need to look at actual capacity. What do we produce or can
produce rather than looking at sustainable yields. So, if we kind of follow that kind of hierarchy I think
we will be well on the way to the right track to formulate an allocation plan that makes sense on the
practical level, but also follows all of the laws and guides for, throughout the State of Hawaii, and then
next for the County of Maui, and then next for Maui Island. Thank you.
CHAIR ANDERSON: Thanks for that suggestion, Ms. Tavares. We'll definitely look into that, because, you
know, we want to stay on the test. We don't want to do anything that's not going to be, you know, legal
as far as State law. Ms. Johnson.
COUNCILMEMBER JOHNSON: Yes, I, I also think too that with the General Plan Advisory Committee doing
its work, where does the General Plan stand in that hierarchy? You know, in, in, I guess in relationship
to the community plans, because I know one of the discussions we had early on was there is obviously
going to be some discussion about where to put key infrastructure. And there's going to be some
community
areas that absolutely may not want certain things their community
district. But
a
or
it might
be.

some statement
understand how that General Plan then would, I know it's going to incorporate all
community plans,
but I just want to understand is there any relationship or is there not? Is it just the community plans are
going to take precedent?
CHAIR ANDERSON: I think Mr. Kane wants to make a comment. Thank you, Ms. Johnson.
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COUNCILMEMBER KANE: Thank you, Chair. The General Plan and the community plans are one in the
same. The community plans are just providing more speci ... , specificity. And the State only recognizes
the County's General Plans. That's what you'll see in, within HRS, or within their documents. That's
what they recog ... , they don't mention or talk about community plans. They recognize a general plan
for the County. And so, that's why our General Plan is the first thing we start with, and then everything
underneath it is all consistent with it. It all ties just with more speci ... , specificity.
CHAIR ANDERSON: And, and, and ...
COUNCILMEMBER KANE: So, I just wanted to share that for clarification, you know, if Member Johnson is
not clear. That's, that's what it is because, you know, working with the State on a lot of issues we found
out very early on that to them a community plan doesn't exist. They're looking at the General Plan and
that's what they go to, to tie in their things to get accomplished as well.
CHAIR ANDERSON: But when they say Gen ... , General Plan they mean-COUNCILMEMBER KANE: Community plans as well.
CHAIR ANDERSON: --community plans.
COUNCILMEMBER KANE: Because it's one in the same.
CHAIR ANDERSON: All of them, yeah.
COUNCILMEMBER KANE: It's one in the same.
CHAIR ANDERSON: The community plans are part of the General Plan. So, yeah, by the time we get the
Water Use and Development Plan done based on the community plan designations we're probably going
to have new community plans. They're going to have to be adopted. You know, that did trigger a
thought though.
going to be urban growth boundaries the General
that we don't have in
plans.
and then
other thing I
I

No. Just to finish
thought on, on, on this discussion
you recall this body passed the water element in the General Plan.
VICE-CHAIR TAVARES: Uh-huh.
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COUNCILMEMBER KANE: Okay. So, we did that as a body. And if you recall it was done and, and the
consideration was favorable in the position that the Planning Department and, and the Water Department
took that they were against us taking the Water Use and Development Plan and making it a part of the
General Plan. So, what we did was we created that water element instead. If you recall, Members?
Okay. So, that water element provides the specific data that needs to be considered within the General
Plan which, by the way, still needs to be consistent with the Water Use and Development Plan. So. it all
ties together.
CHAIR ANDERSON: Right.
COUNCILMEMBER KANE: It's just a matter of the administrative abilities to tie it all together, so that we
can get things accomplished. That's where all the fall, that's where all the, the disconnects are
happening where we're not connecting up all these things that we have out there, they're not being
connected. So, that's why we have two different things going on, unfortunately, at the same time, and
they're on different tracks. And so, that's why we tried to tie in that water element. We did try to get
the Water Use and Development Plan, but, you know, for, for legal reasons it wasn't able to be
accomplished. So, that's why we took the next step and did the water element component which was
going to be consistent with and not detract the Water Use and Development work that the Department
was doing. But it has to be consistent though. They have to tie together.
CHAIR ANDERSON: Right.
COUNCILMEMBER KANE: So, anyway, final comments. Thank you.
CHAIR ANDERSON: Yeah, thank you for that. Ms. Johnson.
COUNCILMEMBER JOHNSON: Yeah, and, and perhaps I wasn't clear in the way I explained where I'm
looking at the General Plan. We know that there are inconsistencies between community plans and
themes. And because, at least on Maui Island, the community plans have inter-relationships with other
community

expansion
was
Committee would do, as you stated, look at urban growth boundaries.
operates as a system in a holistic way, because there may be parts of those community plans that don't
enable us to do what we need to do for the benefit of the whole Island.
So, that's where I'm coming from. So, if the Allocation Plan can be really specific, or if we can try to
get this information, I think that it can really help. And as Mr. Kane pointed out if we have the water
element, if we can at least put something in terms of ordinance forward that will then become a guiding
principal of how the General Plan Advisory Committee may look at integrating both the community
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plans as a part of the General Plan, but also informing the other components that are not yet even
discussed within the various community plans. So, that's, you know, at least my approach to it. I
applaud you for going forward at least with the discussion, because for me and my community it really
is important that our local residents get the water before the visitor industry does.
CHAIR ANDERSON: Yeah, I think that's important for everybody, everywhere, that the resident population is
served first, and I think everybody here feels that way too. So, you know, I just want to be clear that the
urban, urban growth boundaries are just that. They're boundaries. They're not land use designations,
and that doesn't happen until the community ... (end a/tape, start 2A @ 10:13 a.m.). .. And then that
is what gets plugged in for. .. um ... the Water Use and Development Plan. Other comments?
Okay. Members, we're gonna see if we can get, get some cooperation from the Department and ask
him, ask Mr. Tengan to respond to the requests that were sent, so that we have more information on this
in order to, you know, make a very informed decision about this. This is going to be a, a big decision on
how we allocate water.
And the other thing, Members, we, we need to look at, and I'm just bringing this up for thought, is if we
put affordable housing first on our priority list, and let's say that there is a 100 unit project, 50 percent of
it is market price, 50 percent of it is affordable. Does that mean that the whole 100 units gets the water,
because 50 percent of it is affordable? And so, would we consider the whole project affordable under
this definition? I think we'd have to maybe ... Ms. Tavares.
VICE-CHAIR TAVARES: Yeah, Madam Chair, if, if the policy goes through second and final reading and
does actually become law, then all, everybody is subjected to it basically. So, I think in the priorities for
residential use or residential housing that we have to look at priorities for those that exceed the
requirement.
So, if you have a hundred percent affordable housing project, such as the senior project or a special
needs housing group project, that those would be priority projects. So, we need to look at it in, in light
our housing
might be, or, or--

a process.
can
a
say
affordables are going to get water
or the market. So, I think we have to look at it by a project, but it's,
you're looking at allocation.
I think Mr. Tengan brought this up, that you have a certain length of time in which to draw your
allocation. And if you don't draw it within so many years, or months, or whatever it is then, you know,
basically you go to bottom of the line or something like that. I mean if it's critical for us to get the
housing out then those that are will ... , that are ready and willing to go in a reasonable period of time
should get the, the per, you know.
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CHAIR ANDERSON: Good thoughts, Ms. Tavares. I think you're right on. So, we're going to have to look at
new definitions here. Something that's 100 percent affordable would get the priority over something
that is 50 percent affordable, but yet the 50 percent affordable, if our ordinance passes, that's going to
become really just residential housing-VICE-CHAIR TAVARES: Uh-huh.
CHAIR ANDERSON: --because by definition in the ordinance they're all going to be 40 to 50 percent
affordable. Mr. Kane.
COUNCILMEMBER KANE: Madam Chair, before you close up on this item I, I know Mr. Tengan stated that
it's not necessary that we send a written communication, but I would suggest, respectfully, that we do
send this request in writing, because in fact that's the reason why we were able to find that it was not
completed. Because if we didn't have it in writing then the only way for us to know that this discussion
took place is that we would had to have gone back through the minutes of the actual meeting to know
that that question was asked and was agreed to be responded to.
So, no disrespect to the Director, but I think it's an appropriate procedure for us to follow to get this
request back in writing, do the follow-up and that way later on if it's done, great we have the paper trail,
but if it's not then we can go track the paper trail so that we can get these things brought to fruition,
good, or bad, or everything in between. Thank you.
CHAIR ANDERSON: I agree with you, Mr. Kane, totally. There's just too many letters in here requesting
information that have not been responded to. I will also point out that we sent a draft of this ordinance
in October '05 to Corporation Counsel asking for their review and comments, and we still have not
received a response either. So, we'll follow-up on that again. Okay. Members, any questions? Any
comments from either the Department or Mr. Kushi on this? Okay. Seeing none. Let's defer this item,
Members, with no objection.

ANDERSON: And how about we take our morning break
then we'll start up on WR-l. Mr. Kane.
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COUNCILMEMBER KANE: And before ... and I have no objections, but before we go on break I would
suggest for the next body, and I know a few of you should be here, that this is, whoever ends up being
the Council Chair needs to, I think, address this issue of communicating and getting things, getting
communications finalized. In other words, once we get it there that, that a mechanism or a system needs
to be set up to follow-up on making sure that things get back to us, because that's why we go through
the finger pointing game of, well, the Council didn't do this. And we're going, well, the Administration
didn't do that.
And I think if we can just set up a system and through the Council Chair in working through the
committees, because this is rampant, unfortunately. And, again, no disrespect. It is what it is. It's a
fact. We've got so many communications, and if it's because there's manpower shortage, if there's,
whatever it is we need to recon ... , identify it and correct it, because this is why we sit around and go
around the tree too many times and nothing gets done. And then we get accused of going around the
tree and talking. Well, we're talking, because we're not getting answers. And so, we're talking,
complaining about not getting the answers, and the other side is talking and complaining about us. So,
we can end that by trying to work towards getting something accomplished. Thank you.
CHAIR ANDERSON: Well, I share your sentiments, Mr. Kane. I have sent repeated letters from this
Committee over the last two years that have never received any response from either Corp. Counselor
the Water Department. So, it's very frustrating and letters that go back to, you know, four years ago that
haven't been responded to.
So, all we can do is ask. I don't know that the Chair, I'll talk with you about this later, what kind of
powers the Chair has to force the Administration to cooperate, but maybe we won't have that problem
next term.
COUNCILMEMBER KANE: Power of the purse strings.
CHAIR ANDERSON: Okay. Members ...

to

recess

5...

a.m.
a.m.
CHAIR ANDERSON: ... (gavel). .. Thank you, Members. The Water Resource Committee Meeting of
November 1st, is reconvened. Thank you for that morning break.
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WR-l

WATER SUPPLY RULES

(C.c. No. 05-46)

CHAIR ANDERSON: So, we are going to start off with the daunting task of adopting by ordinance Water,
Water Supply Rules. And just for those who are watching and want to know what we're talking about,
what we have received from the Department of Corp. Counsel, from the efforts of Ed Kushi, is a
codified format of the existing Rules of the Department of Water Supply and the Board, actually the
Board of Water Supply would probably be the better definition.
And I'm going to ask Mr. Kushi to give us kind of an opening summary. The, the concern I have,
Mr. Kushi, is that we've been told by, I think yourself and, and the Director, that until these rules, and
actually it's even in, in a memo that we received back in June of '03, regarding the Board of Water
Supply Rules, that except for the conflicts with the Charter. In other words, if a rule has something in it
that gives authority to the Board of Water Supply for a decision, since they no longer have that authority
whatever rule that pertains to that Board of Water Supply authority is no longer valid, because it
contradicts the Charter. But everything else is still, has the force and effect until we adopt new
legislation that would supersede; is that correct, Mr. Kushi?
MR. KUSHI: Yes, Madam Chair.
CHAIR ANDERSON: And so, just to clarify that, let's take an example of the drought emergency declaration.
Previously it gave the Board of Water Supply, I think more specifically the Chairman of the Board of
Supp ... , Water Supply in conjunction with the Director of Water Supply, the authority to declare a
drought. And so, now that the Board doesn't have that authority, or the Chair doesn't have that
authority would that then negate the whole rule?
MR. KUSHI: Yes, Madam Chair, the section about drought is included in your packet, and we have entitled it
Chapter 14.06, water conservation during drought. The ...
CHAIR ANDERSON: Could you give us a page number, Mr. Kushi?

Maybe to clarify what you've, you said previously. Our
it was. 2003, I believe.
CHAIR ANDERSON: Right.
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MR. KUSHI: That as a result of the Charter change which Amendment took away the powers, various powers
from the Board of Water Supply and made the Department, in essence, another line department similar
to Public Works or Parks, and took away the semi-autonomous powers of the Board of Water Supply.
Based on that it also took away the rule-making authority of the Board of Water Supply. That being the
case, the, the question at that time was, well, what happens to the existing rules which the previous
Boards promulgated, and went through the normal process, and was adopted by the, this body, and
approved by the Mayor.
And what happened, what happens to those rules? We opined at that time that unless the existing rules
are in conflict with the new Charter provisions these rules still have the force and effect oflaw. To rule
otherwise or to opine otherwise means that there'll be no rules, and then what does, what would the
Department do? Unfortunately, when the Charter change was discussed, the amendment, there were no
transitional provisions attached to that Amendment. So, that left everybody in a bind. So, not for
convenience sake, but as a matter of law, we opined that the, the existing rules which the Department
would operate, as long as they don't conflict with the Charter Amendment provisions, still exists.
Now, that being said what you have before you which took quite a long time to do, but, that the Board of
Water Supply, knowing that the Board of Water Supply did not have the authority to promulgate rules or
amend the existing rules, this Committee took the position, the rightful position that we would then
codify the existing rules into ordinances, similar to what, how the Department of Public Works operates.
They have various subdivision ordinances, allocation ordinances, impact fee ordinances, and in essence
operational ordinances which this body promulgates and, and enacts as law.
So, what you have here is a transformation from rules, administrative rules to ordinances. That's not to
say that to implement the ordinances, the Maui County Code Ordinances, you cannot then delegate or
enable the Department to promulgate rules to clarify and administer the ordinances. That step has not
yet been taken.
CHAIR ANDERSON: Thank you, Mr. Kushi. So, then just for further clarification on the example that I gave
regarding the drought situation, we were told during this last drought situation or potential drought
because
recogmzmg
a
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MR. KUSHI: If that becomes, if we were confronted with that question without speaking to my, my supervisor
Mr. Moto, but I believe we would opine that the, because of the wording of the existing rule that would,
that the existing rule would exceed the power and authority of the Board of Water Supply. However,
there are other provisions in the existing rules which give the Director, not the Board, not the Council,
not the Mayor, the Director in cases of emergency to prevent, to prevent a possible emergency, the
authority to enact conservation measures administratively. That's in another section. So, we would, if
faced with that, that situation we would advise the Director to look at this section not the drought
section.
CHAIR ANDERSON: I see. Okay. Thank you for that. I, I would like to give Mr. Tengan an opportunity
before we open this up and to, because we're going to be discussing a lot of detail. And before we get
into detail, I, I'd like to give Mr. Tengan the opportunity if he has any comments to make and any,
maybe, advice to share with us in regards to areas that he feels need attention or that he has concern
with, because this is an opportunity, Members, for us to recraft these in a way that might be more
advantageous in the administration by the Department. So, I just want his input to see how he feels.
You know, many of these rules were adopted many years ago, and they may not be particularly
applicable now. So, Mr. Tengan, do you have any comments to share with us this morning?
MR. TENGAN: Thank you, Madam Chair. Other than what Corp. Counsel has stated, you know, lines of
authority have been in question in the past couple years or so. But in working with Corp. Counsel we've
been able to iron out some of these issues. But I think that this is a good opportunity for the Department
working in concert with, with the Committee to update the rules and, and delete some of, some of those
rules that don't apply anymore.
One concern we have as far as the rules are concerned is as it relates to the Department's water system
standards. And, and this, we'll be providing input as we move along with this, with this review of the,
of the ordinance. Thank you.
CHAIR ANDERSON: So, you're not concerned with the water system standards that are in the rules, because
of new
rules?

ANDERSON:

say water system standards, Mr. Tengan--

MR. TENGAN: Yeah.
CHAIR ANDERSON: --what specifically are you talking about?
MR. TENGAN: Well, primarily the construction standards and materials used.
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CHAIR ANDERSON: Okay.
COUNCILMEMBER KANE: Madam Chair.
CHAIR ANDERSON: Mr. Kane.
COUNCILMEMBER KANE: Mr. Tengan, would your tendency be towards more stringent requirements
versus what is there existing?
MR. TENGAN: With regard to materials?
COUNCILMEMBER KANE: Correct. Construction and materials.
MR. TENGAN: No, not necessarily being more stringent, but giving the Department some flexibility as to the
materials that are approved. As an example, this tank that's coming up at, that Kehalani is doing, is, it's
the first tank of its type being constructed on this Island here. It's not, you know, approved in the sense
that it's approved by the water system standards. But we've allowed that to go on, on a trial basis, based
upon our engineer's review of the construction methods of tanks that went up on the Big Island. And,
you know, so this provides some, some ability for the Department to, to tryout new methods, new, new
materials, you know, in, in providing for the facilities that are needed in, in our water systems.
COUNCILMEMBER KANE: Madam Chair, if I may?
CHAIR ANDERSON: Mr. Kane.
COUNCILMEMBER KANE: Would you folks be able to set minimum standards though as a reference point
and still be able to provide you with that flexibility, Mr. Tengan?
MR. TENGAN: Yes.
so,

we

know,
water system standards,
in consultation with
other counties, and they're adopted as part

our
water system standards.

COUNCILMEMBER KANE: Okay. So, relevant, relative to what we have in our rules and as we proceed with
the discussion are you prepared to provide us with language that would give you that flexibility, but still
have, you know, the minimum standards as a, as a reference point so that we understand what we're
letting you get for, for flexibility?
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MR. TENGAN: Yes, I, I would need to work with our staff engineers on that. They have the technical
expertise in that area. So, I would rely on their input as to what we should provide to the Committee.
COUNCILMEMBER KANE: Okay. Madam Chair, just as a matter of, of procedure and how we, I mean
because we're going to get into some detail and technical stuff it would seem, you know, and again, this
is just me, so the Members if they disagree I understand. But it would seem that that type of thing
would be a collaborative effort between say Committee Staff with the Department Staff in putting
forward the, the proposal, and then when it gets, when they're ready to give us the explanation or the
summary of the proposal then we can pretty much attack that and get it handled, and then agree where
we're going with it, and then move on to a next area. Is, is that something that you were looking at as
far as, as we proceed through? Because already Mr. Tengan is pointing out one specific area which-CHAIR ANDERSON: You're talking about ...
COUNCILMEMBER KANE: --for us, it's going to be important for us to go hammer out and see where we're
at as a policy-making body to get that finalized.
CHAIR ANDERSON: And you're talking ...
COUNCILMEMBER KANE: But until he has that in front of us, it's difficult for us to kind of go back and
forth like this. So, I'm ...
CHAIR ANDERSON: Right. You're talking about the minimum standards, construction standards?
COUNCILMEMBER KANE: Yes, and, and then having that language in front of us, so we understand as we
get the rules, you know, finalized we have those reference points as well as the amended language that
the Director is suggesting us consider at some point as we go through this, this, this process. But when
we get there we're not going to be, at this point in time-ANDERSON: Yeah.
so,
we can
feedback, and concern,
language
specifics,
we can, you can,
get
stuff coordinated, and then it comes to the Committee where we can go specifically to those areas, and
we can start hammering on those de ... , because it is, it's very technical and detailed.
So, we need to stay focused instead of grabbing the whole thing and then walking through it, and then
kind of bouncing all around the place. It, it just makes it difficult for, I think, everybody to get a good
focus and be, be effective in, in getting this thing completed. So-CHAIR ANDERSON: No, that's a good ...
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COUNCILMEMBER KANE: --Chair, I'm just, I'm just throwing-CHAIR ANDERSON: That's a good suggestion.
COUNCILMEMBER KANE: --that out since, you know, the Director has given us some, some indication that
there's going to be some things that are important to them that I think have merit in discussion, you
know, as far as updating the rules and making sure that we provide them with the tools to accomplish
their job while administering the policies. Thank you.
CHAIR ANDERSON: I think that's a good suggestion, Mr. Kane, and it, and it is why I asked Mr. Tengan to
give us, you know, a summary of areas where he feels there's concern and, and that we could possibly
improve upon. So, that will be one area, is minimum construction standards that we'll look at trying to
go forward in working with the Department to get something that, you know, serves their purpose and is
something that we, we have in front of us in writing.
COUNCILMEMBER KANE: One other point, Madam Chair, if I may?
CHAIR ANDERSON: Sure. Sure.
COUNCILMEMBER KANE: And then I'll, and then I'll yield. To the Director, because I know, Director,
you're giving us open remarks, and then you pointed out one, other than the comments made by
Corporation Counsel, that this one area that you pointed out. Are there any other areas, and if so, would
you be prepared to provide the Committee with something in writing that kind of identifies the areas?
And I guess let me step back and ask has, have you and/or the, your, your engineers had a chance at a
cursory of, ofthe draft that was submitted by Mr. Kushi to us?
MR. TENGAN: Yes, Madam Chair, I, I did circulate or make copies of the draft ordinance and circulated it
among the various division heads and the engineers for review and comment. We haven't gotten
discussion.
basically those were my initial concerns. One, was to
together yet on, on this, on
to
are

want to

a

'-'V1HUJ...,UL

MR. KUSHI: Yes, Madam Chair, and to address, kind of clarify or respond to Member Kane's concerns as
well as the Committee's. Please, please understand that, that what you have before you is, one, in a
Ramseyer format what, what exists now-COUNCILMEMBER KANE: Yes.
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MR. KUSHI: -- and the, the changes are not from the Department or from the Board of Water Supply it's from
my office.
COUNCILMEMBER KANE: Yes.
MR. KUSHI: In dealing with these rules on a daily and weekly basis for the last four years, we, we find that,
you know, there are a lot of grammatical, some, some rules that don't make sense at all, and mainly
clarification. There are some substan ... , substantive changes, which mainly deal with the Charter
change. So what you have before you is our office's recommendation as far as codifying these rules into
an ordinance.
In my cover letter to you, Madam Chair, we do specifically state and ... uh ... advise that, you know,
these rules, however you want to proceed, should be reviewed by the Staff, Department staff, because
I'm sure they have some, some of their own suggestions, and by the Board of Water Supply because in
their role to the ... (end of tape, start 2B @ 11 :04 a.m.). .. Department, the Mayor, and to this body.
They should look at it also. So, this is not a two or three meeting agenda item. It's a very daunting task,
but I feel that all parties should be involved in this.
CHAIR ANDERSON: Thank you, Mr. Kushi. I did send out a press release on these rules. And the intent of
the, of the Chair is to have this body review the rules, make any changes that we feel are appropriate,
then send it to review for, to the Department and to the Board of Water Supply for their
recommendations, and then back to the Committee. I think that's probably the best way to, to go about
it. Ms. Johnson.
COUNCILMEMBER JOHNSON: I just had a question of either George or Mr. Kushi. Because I know that
there are other items that the Board of Water Supply deals with on its own agenda every month, I
thought at one point they had formed some type of a Rules Subcommittee. Is that still in, I guess in
action, or is it, was it found that they weren't able to do that. Could you update us on that?
.... , I believe in the beginning two years

on
were
suggested changes to

rules and
to
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Okay.
be
on
or
to pull this as a separate
because
guess, your current Board of Water Supply, any attempt to
it is. If it's going to take us a long time to go through it, it's going to take the Board of Water Supply an
equally long time, and I know they have other things that they also have to do in their capacity. So, is
there any plans to, I guess, reconfigure that committee or form a new committee once this is sent down
from the Council?
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MR. TENGAN: Madam Chair, I'm not sure as to what the members have in mind. I do know that they have,
they are looking into the conservation program from, from the Board's point of view. Other than that
there has been no discussion as to creating any other subcommittees within the Board.
COUNCILMEMBER JOHNSON: Okay. Thank you very much.
CHAIR ANDERSON: Okay. Mr. Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you, Madam Chair. In regards to this draft did we send, or did
you folks send any draft copy to the Fire Department in regards to their fire protection requirements or
needs?
MR. KUSHI: No, not from our office, Mr. Pontanilla. It's a good idea.
COUNCILMEMBER PONTANILLA: Yeah, I think we should send a draft, so get, so we can get some
comments from the Fire Department.
CHAIR ANDERSON: Thank you, Mr. Pontanilla, we'll do that. Mr., Mr. Kushi, have you made any
substantive changes in here in regards, regarding fire flow requirements, or anything that would have to
do with the Fire Department? Do you recall?
MR. KUSHI: Madam Chair, as far as the Fire Department, on your draft, it's under subdivision water system
requirements, I believe, starting at Page 28, under water mains and appurtenances, and going on to page,
at Page 33, specifically, fire protection schedule, minimum fire flow requirements. No changes have
been made by my office, but I believe the Department would have some comments on that. And it
would be good to get the Fire Department involved.
COUNCILMEMBER KANE: Madam Chair.
you saymg
Supply?

excuse me,

CHAIR ANDERSON: You mean it's not clear in the rules?
MR. KUSHI: It's not clear who enforces these things, and, and, and especially when you come to fire, private
fire systems, you know, way out in the boonies, the Fire Department has been approving sprinkler
systems. And, and the Department of Water Supply doesn't even look at it.
COUNCILMEMBER KANE: Yeah, that was my question. I have a question.
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CHAIR ANDERSON: Go ahead, follow-up, Mr. Kane.
COUNCILMEMBER KANE: Yeah, I, I was just going to point out that we recently encountered that situation
in the Land Use where the Water Department and the Fire Department were on different pages. And so,
we were getting conflicting feedback for, from comments from the two Departments which created a
problem for us in moving forward with that project. Whether we moved forward or not is irrelevant.
But rela ... , you know, relative to that situation is that going to somehow tie into following up on
Mr. Pontanilla's comments? That's going to tie into how we get these rules done, so that we have some
consistency?
So, where Fire, Police, whoever is the stricter of fire and water, who ever is the stricter one as, for, for,
for sake of discussion. Whoever is the stricter one is the one that we're going to go with, so it's
consistent.
CHAIR ANDERSON: Right.
COUNCILMEMBER KANE: Now, I don't know. I don't know if, ifMr. Kushi has a comment or the Director
has a comment on, on how we're going to deal with that, because we go through all this, and then we
still encounter those kind of situations, and it makes it, again, we just create the, the conflict then,
because we didn't catch it.
CHAIR ANDERSON: Let, let's ask Mr. Tengan if he can explain to us how he, how he perceives the conflict
right now.
MR. TENGAN: Thank you, Madam Chair. Yeah, in, in a couple of situations it seemed to me that the Fire
Department is primarily concerned about protection of life; where, whereas the Department is concerned
about protection of property and neighboring properties. And that's why in many, in case, whenever
there's conflict there's normally a conflict between whether a fire hydrant is needed or is a sprinkler
system within
That's where
conflict lies, I believe.

want

MR. TENGAN: That's correct.
s to protect
home internally, but that's not to say
fire cannot occur outside of the home where the sprinkler system wouldn't go on.
CHAIR ANDERSON: And then spread to other homes.
MR. TEN GAN: Correct.
CHAIR ANDERSON: Mr. Kushi.
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MR. KUSHI: Madam Chair, another conflict situation may arise in that the Fire Department is, you know,
responsible to handle fires, but they don't control the hydrants, standpipes, the waterlines that supply
these appurtenances. So, that becomes a problem. If the Fire Department says, okay, we'll sign off on
your building permit, then the Department in per its subdivision rules say, no, you got to put a six-inch
line to your property and put a hydrant there. Then, you know, who, who is the authority to sign off on
that permit.
CHAIR ANDERSON: And you can't tell us that?
MR. KUSHI: I can't.
COUNCILMEMBER KANE: It's not clear now?
COUNCILMEMBER JOHNSON: It's not. No.
MR. KUSHI: If, if it's a subdivision then we would enforce the subdivision rules, but if it's a stand-alone
property that has been there not subdivided, the rules itself say that fire protection for these types of
properties are waived.
CHAIR ANDERSON: Which rules are you referring to; our rules? Our, our Department of Water Supply
Rules?
MR. KUSHI: Correct.
CHAIR ANDERSON: Do you know where it says that in here, Mr. Kushi? Could you, so if it's not a
subdivision, if it's a stand-alone, say someone is building a house on a lot, or it's been there for some
time, or they're enlarging a house or something, then because the subdivision rules don't apply to them,
then it's these rules that govern what they do; is that correct?

'84,
these dwellings would
a subdivision
subdivision stage, but that's not the case as it works out. And, again, that's on your plate to review.

CHAIR ANDERSON: And it goes on to reference The Standard of the Insurance Services Office's Guide for
Determination of Required Fire Flow shall be used as a guide in designing mains for fire flow
requirements as covered in Section 14.05.030. So, is that standard in that section, Mr. Kushi,
14.050.030?
MR. KUSHI: I believe it is, but it doesn't apply to first and second dwellings.
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CHAIR ANDERSON: First and second dwellings. Okay. That's what we need to work through definitely.
Ms. Johnson followed by ...
COUNCILMEMBER JOHNSON: And my question, I think, is going to go probably, and I don't know if
anybody here can answer it, it basically was relating to monies, I believe, that we had allocated for a
separate outside counsel to help us, I thought at one point, to look at the administrative rules. I know
initially the Council had put in money for, I believe it was some type of clarification as to the Charter
Amendment, but then later on that morphed into perhaps having the function of that individual. It was
outside counsel, a gentleman I think from Oahu, corning over and helping or playing some role in the
drafting of the administrative rules. I don't know whatever happened to that, and has there ever been
any action taken in that regard?
CHAIR ANDERSON: You're speaking of the special counsel that was hired in last term?
COUNCILMEMBER JOHNSON: Yes. Yes.
CHAIR ANDERSON: No, it was not for the purpose of developing the rules so much as it was to address the
question of, the Charter question. Mr. Kushi has already invested quite a bit of time in developing these
rules for us. I mean these are the existing rules, but he has had them codified so that we can adopt them
as an ordinance. So, I don't know what the benefit would be in hiring special counsel to corne and tell
us how to redo these rules. I think that's up to us as the elected body, and Mr. Kushi has worked with
the Department of Water Supply and the Board for at least, what is it Ed, over four years. So, I don't
think there's anybody in the County that knows these rules more than he does, except maybe an engineer
that works with him every day in the Department. So, I, I mean I don't see the benefit in that, but. ..
COUNCILMEMBER JOHNSON: No, that wasn't my question, because I didn't see the benefit in it either, but
I remember at one of the meetings that we had there was mention of that made, and I just wondered if
there was at any point during that discussion. And it may have actually been prior to you corning on
Council.
was one of the functions. And I would have to go back and research it the minutes, but
I
that
tasks
been
at.
or not we ever
responsibility,

Okay.

Ms.

COUNCILMEMBER KANE: What was that 03-146? I think that's, that's what it was, yeah, David?
CHAIR ANDERSON: What are you talking about?
COUNCILMEMBER KANE: That's the, the bill or the resolution number, 03-146.
CHAIR ANDERSON: You mean for special counsel?
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COUNCILMEMBER KANE: Yeah, the one that Member Johnson is referencing.
CHAIR ANDERSON: Oh, I see.
COUNCILMEMBER KANE: So, it might be online already and then, and your Staff can just take a, a cursory
ofthat to see what the intent of that was; whether or not it's relative to the discussion here.
CHAIR ANDERSON: I, I can tell you what is says right now. There were five questions presented in
Resolution 03-146. What legally effective action, if any, has the County taken regarding water meter
applications? Two, what County agency or official took the action and by what means was the action
taken? Three, under what authority was the action taken? Four, has the action usurped County
authority? If so, how? Five, does the Council possess the authority to rescind, repeal, modify, or
validate the action by legislative enactment? If so, how should the Council exercise that authority?
So, those were basically the questions that were asked in the resolution. So, I think maybe what you
might have confused is there were some comments about developing the rules from special counsel.
COUNCILMEMBER JOHNSON: That was in the initial request, Madam Chair, and I will go back and
research it. But at one point there was discussion, and I will find it, and I will give it to you. Thank you.
CHAIR ANDERSON: Okay. None of us who are here today after, you know, almost four years waiting to get
these going, so let's work with what we have in front of us. And I appreciate the effort that Mr. Kushi
has taken, and I hope that we can take advantage of his experience and background on this, because it is
a daunting task. And we don't want to just adopt what's here. We want to improve it, and we want to
take away all the conflicts and the confusion.
Members, we probably will be bringing up the Upcountry priority list at our next meeting in conjunction
with reviewing these rules. I have doc ... , doc trans'd the list. Actually, they're going to be a County
s Council agenda, because I wanted to initiate a separate item
this, so that
the
s
to
So,
s
Ms.
questions?

I
I
Ms.
where we could send these out for
comments now instead us as a
to
out
these rules should be. I mean the people who were working with it or, like, the Fire Department
perhaps, that we should have these agencies already giving their input along with the Board of Water
Supply prior to our doing some revisions to this. The other. ..

CHAIR ANDERSON: You think that's the better way to go to let them fare it out?
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VICE-CHAIR TAVARES: Yeah, and I think what might help in the situation too, because just the way this is
presented it, it looks scary for one. But if it were broken out by sections, you know, they're all together
here in one document. But if it could be, you know, a matter of copying a couple pages twice to make
them separate-CHAIR ANDERSON: Separate sections.
VICE-CHAIR TAVARES: --separate sections so it doesn't look so, oh, my gosh, look at all this stuff here.
And then we could, you know, certainly, like the fire protection area, you know, for sure could go to the
Fire and Public Safety and, and also to the, to the Department itself. And then if, you know, so that it
won't hold up all the rules. If some of them come back earlier then the Council could work on those
parts, and they could probably schedule it also. That way it might be easier.
And, and also to know, I think, you know, the discussions regarding fire control and fire protection and
that stuff, I think that discussion does need to happen to get this area resolved and, you know, whether
those discussions are between the commissions, and the Board of Water Supply, and whatever it may be,
that those kind of discussions should go on outside of this, this Council chamber.
Fire, the Fire Department I think is, they're not just concerned about saving lives. It's about lives and
property. So, I think that something can be worked out congenially with the Water Department and the
Fire Department to figure out just whose jurisdiction is what. And if some of their rules need to change,
"their" meaning the Fire Department, then this might be the opportunity to kick start something in that
direction too. That would be my, my suggestion.
CHAIR ANDERSON: I think that's a very good suggestion, Ms. Tavares, because it is daunting. And it may
be that, although some of these rules kind of interconnect with one another, you got to look at one and
look at the other, others don't. So, it, it might be an easy way for us to get a section back that is simple
and complete and not complicated, so we could move forward on that. Mr. Kane.

And then the other question I had was, because, you know, and this is a real tiny one. I'm trying to
figure out what the asterisk in front of Number 2, well the asterisk in front of the "adds new". What do
they mean? I don't, Mr. Kushi, on your. ..
CHAIR ANDERSON: Asterisk where, Mr. Kane?
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COUNCILMEMBER KANE: On the October 11 th memorandum, and then there's a couple of asterisks.
CHAIR ANDERSON: Oh, I see.
COUNCILMEMBER KANE: And I, and I was looking at the bottom ifthere was some sort oflegend to tell us
what those asterisks stand for since they're only in a few places. But just to help me understand what
those mean.
MR. KUSHI: Madam Chair, Member Kane, sorry, I, I put the asterisk at the top of the next page.
COUNCILMEMBER KANE: Oh, okay. Okay.
MR. KUSHI: Yeah.
COUNCILMEMBER KANE: So, the top of the next page is what the-MR. KUSHI: Is the explanation of that.
COUNCILMEMBER KANE: --first would be. Okay. I'm sorry. Okay. Thank you.
MR. KUSHI: Yeah.
COUNCILMEMBER KANE: I was wondering--eh? What? Thank you.
CHAIR ANDERSON: That is confusing. Thanks for the explanation on that.
VICE-CHAIR TAVARES: Oh, that's the reference. Oh, okay.
CHAIR ANDERSON: Mr. Kushi, what do you think ofthe suggestion that was just made by Ms. Tavares?
going to
to

it

a KamSey(~r

CHAIR ANDERSON: I think it's very important for everybody to know what changes are made. I mean we're
not, we're not looking at what currently exists. We're looking at something that you've made changes
to. So, everybody needs to know what it is. And it's not that difficult to understand what a Ramseyer
format is.
COUNCILMEMBER KANE: I think to accomplish that maybe we can just, in the cover letter to those--
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CHAIR ANDERSON: Yeah, it's simple to do.
COUNCILMEMBER KANE: --respective agencies you just have an explanation that it's in that format for the
very reason that you're ... thank you, Chair. I just interjected. Sorry.
CHAIR ANDERSON: Yeah, I think that's easy to explain, Mr. Kushi. And I would note that there are sub .... a
few substantial changes that you've made. And I think that's very important for people to understand.
Most of it, as you said, is either to bring something more current with the way we're doing things or,
you know, to change the authority, or to change the, the grammar which I appreciate, because it reads
much better than it did originally. And, again, you've got rules that were adopted by various different
boards at various different times. And so, they lacked a little consistency. And I appreciate the way you
brought this together to be more consistent.
And I would note, Members, that, that Mr. Kushi also added an awful lot of definitions that weren't in
the rules before. And I did want to bring that up, Mr. Kushi, just briefly. That all these definitions that
you put in you found them necessary because they're ref..., references within the rules that needed
further definition?
MR. KUSHI: Correct, Madam Chair, as, as well as your, your previously enacted chapters.
CHAIR ANDERSON: Ordinance.
MR. KUSHI: Right.
CHAIR ANDERSON: So, Members, do we have an agreement that that's probably the most logical way to do
this? My one concern is that the Board only, how often does the Board meet, Mr. Kushi? It's only once
a month; isn't it?
MR. KUSHI: They, they, Madam Chair, they meet once a month, but they can meet as often as they please.
So,

meet more

ask
s once, once a

s

to

Ms.
VICE-CHAIR T AVARES: Thank you. Perhaps what you might do is, is maybe meet with the Chair of the
Board of Water Supply and talk with, I guess it's still Mike Victorino at this point. Talk with him about,
you know, the pending this and what we're planning to do. And ask him about possibly, you know, up,
increasing their schedule of meetings to accommodate the review of these rules since they are so very
much important for all of us.
CHAIR ANDERSON: Right.
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VICE-CHAIR TA V ARES: And I think that, that would help to speed it along a little bit too. And I know that
the timing is, is a little weird, but even if they were to break out into and, like, we're saying, you were
saying before about setting up another rules review committee, that those three or four people might be
able to focus in on these rules and meet, you know, in addition to the, the regular board meetings for the
Water Board.
CHAIR ANDERSON: And that's a good suggestion, but I think maybe instead of Mr. Victorino we, I think
that they just elected a new Board Chair for the next term. And, and, and that new chair would start
when, Mr. Kushi?
MR. KUSHI: I'm not sure, Mr. Tengan was there.
CHAIR ANDERSON: Mr. Tengan, do you know? I know Kenneth Okamura was elected as the new Board,
Board Chair.
MR. TENGAN: Correct.
CHAIR ANDERSON: But I don't know if that happens once Mr. Victorino vacates, if he does, or ifit's a date
certain. Does anybody know?
MR. RAATZ: Madam Chair.
CHAIR ANDERSON: Mr. Raatz.
MR. RAATZ: For the Board of Water Supply budget workshop that's being conducted this morning Kenneth
Okamura is listed as the Chair.
ANDERSON: Oh. Thank you. Well, then I guess he's the person we need to talk to, and we'll do that.
the
question then
would follow is would you be available to assist them, Mr. Kushi,
U'-''-,UU('v I
it

now
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So,
were to
available, your schedule available for that?
MR. KUSHI: Of course.
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CHAIR ANDERSON: Thank you, Mr. Kushi. So, Members, with your permission I'll send a letter to the
Board of Water Supply. We will break these down by section and still transmit them in their totality, but
in different sections, so that if people want to work on one section other than, rather than another they
can do that and pass it on to us. Same thing with sending this to the Fire Department. Anybody else we
should send this to, Members?
COUNCILMEMBER JOHNSON: Public Works.
CHAIR ANDERSON: Subdivision.
COUNCILMEMBER JOHNSON: Public Works.
CHAIR ANDERSON: Public Works. Okay. We'll do that too. Okay. Any other suggestions or comments?
I, I'm still bringing up the Upcountry water list the next time we meet, Members. Ms. Johnson.
COUNCILMEMBER JOHNSON: Does Planning get a copy ofthis also?
CHAIR ANDERSON: I don't know that they would, we'll ask them if they think it's something that they need
to review. But remember the more people we send this out to the longer it's going to take us to get back
to it and get something adopted.
VICE-CHAIR TAVARES: Just say FYI.
CHAIR ANDERSON: Yeah, we could send them an FYI.
VICE-CHAIR TAVARES: FYI, and if you have comments respond by a certain date.
CHAIR ANDERSON: Yeah, that's easy. Okay. Members, given that discussion I think the best thing to do is
to defer at this time. Any objections?

Chair.
CHAIR ANDERSON: Okay. Any announcements? Mr. Carroll.
COUNCILMEMBER CARROLL: You need to close public testimony too.
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CHAIR ANDERSON: Okay. Public testimony is closed. Any comments, Mr. Tengan or Mr. Kushi before we
close the meeting? Okay. Thank you for your attention this morning, Members, and we will get this out
immediately to the Fire Department, to the Board of Water Supply, and I'll make a special point of
calling Mr. Okamura and discussing this with him. Okay. Okay. Seeing no announcements, the Water
Resource Committee of November 1st, is now adjourned .. , .(gavel) ...
ADJOURN: 11:37 a.m.
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