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. . .(gavel) . .
Today is October
to
Molina, Mr.
this morning is our Council Chair, Riki
Administration, we do
have Milton Arakawa, the
of Public Works
Management, as well as Cindy Young, Deputy Corporation Counsel.
morning, from our Council Staff substituting for Scott Jensen our legal [sic]
analyst is Shelly Espeleta.. And our Committee Secretary is Yvette Bantilan.

Members, we have a pretty heavy agenda. We do have six items on the agenda
this morning.
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At this time, the Chair would like to call on public testimony.
anybody signed up for public testimony?

Do we have

MS. BANTILAN: No, we don't.
CHAIR PONTANILLA: Since we don't have anybody signed up for public testimony at
this time, the Chair will leave public testimony open for a little while.

PW-65

DEDICATION OF A ROADWAY WIDENING LOT FOR THE
WOLFORD SUBDIVISION I (HAIKU) (C.c. No. 06-194)

CHAIR PONTANILLA: Members, let's get started. The first item on the agenda is
Public Works Item 65. Public Works Item 65 is dedication of a roadway
widening lot for the Wolford Subdivision I in Haiku. At this time, the Chair
would like to call on the Director to provide us with some information in regards
to Public Works Item 65.
MR. ARAKAWA: Thank you, Mr. Chair. This item pertains to a proposed dedication of
a road widening lot relating to the Wolford Subdivision I along East Kuiaha Road.
The subdivision was granted final subdivision approval on June 28, 2006. The
road widening lot proposed to be dedicated is 1,478 sq. ft. in area. As allowed
under Section 18.20.040 of the County Code, the subdivider has deferred roadway
improvements by completing the requirements of a three-lots or less subdivision
agreement. A resolution entitled "ACCEPTING DEDICATION OF A ROAD
WIDENING LOT FOR
WOLFORD SUBDIVISION I, PURSUANT TO
SECTION 3.44.015, MAUl COUNTY CODE", has been drafted and is
Committee's
consideration
proposed
IS
respectfully
PONTANILLA:
Molina.

Mr.

VICE-CHAIR MOLINA: Thank you, Chairman. Good morning, Mr. Arakawa. Just for
clarification. You mentioned that the applicant deferred roadway improvements.
If you could just add a little bit more clarity on that and why instead of doing the
improvements?
MR. ARAKAWA:
The Code basically allows for deferral of these types of
improvements along the road widening lot for subdivisions of three lots or less.
And in this particular case, the applicant is taking advantage of that. This has
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been an issue among some members of the Council. We have a, just for your
information, we have a proposed bill that we are taking through our process. It
was just reviewed by the Subdivision Engineering Standards Committee and
we're proposing a revision to this process. And it should be up at the Council I
would say within two to four weeks for the Council's consideration.
VICE-CHAIR MOLINA: So who would be doing the road improvements now?
MR. ARAKAWA: The proposal that is currently drafted would require the subdivider to
install the improvements for three lots or less rather than giving them a deferral
option.
VICE-CHAIR MOLINA: Okay. Thank you.
CHAIR PONTANILLA: Thank you, Mr. Molina. Thank you, Director. Mr. Mateo.
COUNCILMEMBER MATEO: Chairman, thank you. And Mr. Arakawa, to continue
on with Mr. Molina's question, the improvements that were required of the
subdivider included ... what were the requirements of those improvements?
MR. ARAKAWA: Okay. In this particular subdivision, they had just proposing to
dedicate the land, the lot area. That's it. There's no improvements that would be
required. They would be entering into a deferral agreement. What I was
mentioning to Councilmember Molina was a proposed draft of a bill which would
require, in these types of instances, if the bill passes, it would require the
improvements to be put in. In this particular case, it would probably, it could
involve some widening of the pavement and probably some shoulder
improvements
removal of
obstructions perhaps.
a

at

onset so --

No.
COUNCILMEMBER MATEO:
fact sheet that you provided to us perhaps on
number 11 when it references the confirmation that all improvements have been
completed, perhaps it could have been indicated that because it was essentially
just land no actual improvements were required. Because when I looked at the
deferred improvements it still tells me that there was something that should have
been done that did not get done because of a subdivision agreement. So perhaps
maybe for clarity.
CHAIR PONTANILLA: Mr. Director.
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MR. ARAKAWA: Yeah, I just want to make it clear that in this case the subdivider is
just delineating the road widening lot and that's all that's been dedicated is the lot
itself.
COUNCILMEMBER MATEO: Thank you. Thank you, Mr. Arakawa. Thank you,
Chairman.
CHAIR PONTANILLA: Thank you, Mr. Mateo. Any more questions for the Director in
regards to Public Works Item 65?
COUNCILMEMBER MATEO: Recommendation, Chair?
CHAIR PONTANILLA: The Chair would like to recommend the approval of the revised
resolution and the filing of the communication.
VICE-CHAIR MOLINA: So move.
COUNCILMEMBER MATEO: Second.
CHAIR PONTANILLA: Any discussion? All in favor say "aye"?
COUNCIL MEMBERS: Aye.
CHAIR PONTANILLA: Okay. Four ayes and one excused.
VOTE:

AYES:
NOES:
ABSTAIN:

Councilmember Carroll, Mateo,
Molina,
Chair Pontanilla.
None.
None.

Vice-Chair

EXC.:
CARRIED.
ACTION:

ADOPTION of revised proposed resolution; and FILING of
communication.
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PW-66

DEDICATION OF A ROAD WIDENING LOT FOR THE
ROMERO SUBDIVISION (WAILUKU) (C.c. No. 06-209)

CHAIR PONTANILLA: Members, the next item on the agenda is Public Works Item 66.
This is a dedication of road widening lot for the Romero Subdivision. This is a
result of County Communication No. 06-209, transmitting a proposed resolution
entitled "ACCEPTING DEDICATION OF A ROAD WIDENING LOT FOR
THE ROMERO SUBDIVISION, PURSUANT TO SECTION 3.44.015, MAUl
COUNTY CODE". The purpose of the proposed resolution is to accept the
dedication of road widening Lot 2 in Wailuku, Maui, along Wells Street. At this
time, we'd like to have some comments by the Director, Mr. Arakawa.
MR. ARAKAWA: Thank you, Mr. Chair. This item pertains to a proposed dedication of
a road widening lot relating to the Romero Subdivision along Wells Street in
Wailuku.
The subdivision was granted final subdivision approval on
November 30, 2004. The road widening lot proposed to be dedicated is 711 sq. ft.
in area. The subject road widening lot has met the requirements of Title 18 of the
County Code and is, therefore, acceptable for dedication to the County of Maui.
A resolution entitled "ACCEPTING DEDICATION OF A ROAD WIDENING
LOT FOR THE ROMERO SUBDIVISION, PURSUANT TO SECTION
3.44.015, MAUl COUNTY CODE", has been drafted and is in your Committee's
binders. The Committee's review and consideration of the proposed resolution is
respectfully requested.
CHAIR PONTANILLA: Thank you, Mr. Arakawa. Members, any questions for Mr.
Arakawa? Member

MR. ARAKAWA: That is correct, Councilmember Mateo.
difference
this
particular case from the last one is that the Code specifically exempts
improvements for subdivisions where only a road widening lot is required.
Therefore, only the road widening lot is being dedicated and no improvements are
being required.
COUNCILMEMBER MATEO: Okay. And Mr. Arakawa, once again, the request for
your consideration is when you take a look at the July 25th memo from yourself
to Council Chair Hokama, the second paragraph on your letter indicates that the
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subdivision was granted final approval on November 30, 2004.
The
improvements are completed. And once again, there are no improvements. It is
just the lot being turned over or dedicated to the County. So, perhaps that leaves
me again to look at what improvements you're referencing so hence the questions
this one and the item prior to. So perhaps you could start avoiding using that
verbiage and just indicate what the action really was. Thank you. Thank you,
Mr. Chairman.
CHAIR PONTANILLA: Thank you, Mr. Mateo. Members, any more questions for the
Public Works Director? I do have one in regards to the road improvements for
Market Street and how this will affect the beautification project that is being
proposed.
MR. ARAKAWA: Okay, Mr. Chair, this Romero Subdivision actually fronts on Wells.
It's close to the terminus of our Market Street development. But it's adjacent and
close by but the Market Street development, our project basically won't affect this
particular project.
CHAIR PONTANILLA: Thank you. Members, any more questions for the Director? At
this time, the Chair would like to recommend approval of the revised resolution
and the filing of the communication.
VICE-CHAIR MOLINA: So move.
COUNCILMEMBER MATEO: Second.
CHAIR PONTANILLA: It's been moved by Member Molina, second by Member
Mateo. Any discussion? All favor say "aye"?
Aye.
PONTANILLA:
VOTE:

ayes

A
NOES:
ABSTAIN:
ABSENT:
EXC.:

Councilmemher Carroll, Mateo,
Molina, and Chair Pontanilla.
None.
None.
None.
Councilmember Hokama.

MOTION CARRIED.
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ACTION:

ADOPTION of revised proposed resolution; and FILING of
communication.

PW-68

GRANT OF NON-EXCLUSIVE EASEMENT TO THE
ASSOCIATION OF APARTMENT OWNERS OF LAHAINA
SHORES FOR DRAINLINE PURPOSES (LAHAINA)
(C.c. No. 06-227)

CHAIR PONTANILLA: Okay, moving along. The next item on the agenda is Public
Works Item 68, a grant of non-exclusive easement to the Association of
Apartment Owners of Lahaina Shores for drainline purposes. This is a result of
County Communication No. 06-227, transmitting a proposed resolution entitled
"AUTHORIZING THE GRANTING OF NON-EXCLUSIVE EASEMENT ON
COUNTY OF MAUl REAL PROPERTY SITUATED AT LAHAINA, MAUl,
HAWAII, TO THE ASSOCIATION OF APARTMENT OWNERS OF
LAHAINA SHORES FOR DRAINLINE PURPOSES". The purpose of the
proposed resolution is to grant a non-exclusive Easement 1, comprising
approximately 356 sq. ft., to the Association of Apartment Owners of Lahaina
Shores for drainage purposes affecting a portion of Front Street, Lahaina, Maui.
At this time, I'd like to call on the Public Works Director for some comments.
MR. ARAKA WA: Thank you, Mr. Chair. This item pertains to a request from the
Association of Apartment Owners of Lahaina Shores for a non-exclusive
easement for drainage purposes, which affects a portion of Front Street. The
easement area itself is 356 sq. ft. The Association of Apartment Owners of
Lahaina Shores desires to construct a drainline from their property to the existing
Street. Basically, they
a parking structure
pm'klUlg structure floods
heavy

of
AOAO would responsible
construction, repair, and
private drain line and a waiver of the public auction, public hearing, and appraisal
process is being requested.
A resolution entitled, "AUTHORIZING THE GRANTING OF NONEXCLUSIVE EASEMENT ON COUNTY OF MAUl REAL PROPERTY
SITUATED AT LAHAINA, MAUl, HAWAII, TO THE ASSOCIATION OF
APARTMENT OWNERS OF LAHAINA SHORES FOR DRAINLINE
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PURPOSES" is in your binders. The Committee's review and consideration of
the proposed resolution is respectfully requested.
CHAIR PONTANILLA: Thank: you, Mr. Arakawa. Members, any questions? Member
Molina.
VICE-CHAIR MOLINA: Yeah, thank: you, Chainnan. Mr. Director, you mentioned
something about a waiver of public hearing for this? Can I ask why?
CHAIR PONTANILLA: Mr. Arakawa.
MR. ARAKAWA: Basically, the drainline is going to be placed, is proposed to be placed
in the Front Street right-of-way and the owners are basically proposing to
construct and maintain that drainline at their expense. So, basically, we felt that it
was only fair to basically waive the appraisal processing since they're basically
trying to improve their own situation within our County right-of-way and so, you
know, basically we just felt it would be fair to waive the appraisal process, since
they're going to be actually constructing and maintaining at their own expense.
VICE-CHAIR MOLINA: And in tenns of liability they would assume all of that as well
if something goes wrong?
MR. ARAKAWA: Yes. The grantee shall defend, indemnify, and hold hannless the
grantor from and against any claim or demand for loss liability or damage.
VICE-CHAIR MOLINA: Okay. Do you know if the applicants went before the
committee associations or got feedback from them on that as well? You know, all
retailers and everyone else are very . . . they have a very active community
regards to
any knowledge of
going before
to get comments
to cover,
sure
covenng

basically it
be
an
underground drainline
property. Of course, they would be constructing
an of their improvements on their property as well and they would construct all of
the drainline, underground drainline within the Front Street right-of-way and
connect up to our drainline.
VICE-CHAIR MOLINA: Okay. My concern on that is how will it affect, you know, as
we know it's pretty heavy, yeah, traffic and what kind of timetable? When
they're going to the construction? I would presume probably they're looking at
maybe night-time construction or non-rush hour times I would hope?
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MR. ARAKAWA: Generally, whenever any work within the County right-of-way is
done they have to be, it has to receive a permit from our Development Services
Administration and we generally regulate. There is a traffic control plan that is
normally required and normally at least one-lane of traffic is opened during the
construction period, and try to take into account peak traffic times and that sort of
thing as well. So it would be handled as our normal course of business to try to
minimize the impacts of construction.
VICE-CHAIR MOLINA: Thank you. Thank you, Chair.
CHAIR PONTANILLA: Mr. Mateo.
COUNCILMEMBER MATEO: Chairman, thank you very much. Mr. Arakawa, on the
item of finding that it is in the public's interest, is that ... how is that determined
because the impact to the public is essentially the residents in this apartment unit,
yeah. And because that area floods is that the justification for finding that it is in
the public's interest to do this project?
CHAIR PONTANILLA: Mr. Arakawa.
MR. ARAKAWA: It's basically for properties that are along any streets. The County
normally is obligated to do the improvements within the right-of-way itself.
Whereas, the private property portions, of course, the private property owners are
responsible to do their improvements on their property. In this particular case,
they do have some, it's an unusual situation where their parking structure is lower
than our drainline so it basically floods. So they have to pump it up to our
drainline. So you could take a look at it as the improvements within our right-ofway could be viewed as our responsibility.
owner is saying that they
construct it at
expense
connect
to
our
'-~LL~H",-JWH",-.JJ~L"-

MATEO: Okay.
then it virtually is
any?

so,

terms

to

Street

MR. ARAKAWA: It would take up some drainage capacity within our drainline. But
we believe it's adequate at least at this point. You know, the alternative is to do
nothing and basically have the structure keep on flooding. The other point I'd
like to make is it is a non-exclusive easement so there may be an opportunity in
the future for others to connect up to it, if the need so arises.

-9-

PUBLIC WORKS COMMITTEE MINUTES
Council of the County ofMaui

October 16, 2006

VICIE-CHAIR MATEO: And it will be the Department's responsibility to stay on top of
their timetable of the project?
MR. ARAKAWA: Yes.
VICE-CHAIR MATEO: Thank you. Thank you, Mr. Chair.
CHAIR PONTANILLA: Thank you, Mr. Mateo. Question for the Corporation Counsel
with the agreement for this particular non-exclusive easement would the County
be protected in regards to all liabilities should anything happen?
MS. YOUNG: Risk Management is actually allocated in this or risk rather is allocated in
this. If you look at the grant of non-exclusive easement for drainline purposes,
which is attached to the resolution as Exhibit 1, in Section 4 there is language that
the Grantee, which is the AOAO, would indeminify, defend, and hold harmless
the County, which is the grantor, against any and all claims for property damage,
personal injury or wrongful death. And then it goes on to be more specific. And
this would be when those types of injuries occur from the grantee's drainline or its
place in construction, et cetera, et cetera, within our right-of-way. And the
exception is where the County is negligent or willfull misconduct cause the injury
then that would be an exception to this indemnification. And if you look at
Section 10, it also has some indemnification language that would protect the
County in the event that the County is sued and the cause of action arises out of
the AOAO's maintenance of the easement area in a safe condition. So that would
be more of a maintenance issue. But there is allocation of a risk in this, in this
document and the language is pretty similar to the language that the County
usually has in our easement documents.
more

PONTANILLA:

body to
AOAO organization
document itself. Because what we have our binders is a copy of
is not signed by any Administration. So it is after the approval process that this
gets signed off?
MS. YOUNG: Yes, that's correct. The AOAO representative, in this case, Phil Wiegert
signed but the Mayor does not sign until after the Council authorizes or accepts
that. I'm sorry, authorizes granting of the easement.
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VICE-CHAIR MATEO: And there would be no additional negotiations with them
because all the terms and conditions have already been set in this grant of a nonexclusive easement? So they cannot, at this particular point, say we're not going
to be doing Item No.5 or Item No.6. This is not subject to a choice at this point.
These are the terms that they submitted up front and these are the terms that the
County will accept?
MS. YOUNG: That's correct. If a major term or condition were changed, then it would
have to come back to Council because if you look in Section 2 in the Be It
Resolved part of the resolution, it does grant that non-exclusive easement in
accordance with the terms and conditions of the grants. If there was a significant
change in one or more of the terms or conditions, yeah, they would have to come
back to Council.
VICE-CHAIR MATEO: Thank you very much. Thank you, Chair.
CHAIR PONTANILLA: Thank you, Mr. Mateo. Thank you, Ms. Young. Members,
any more questions for either the Public Works Director or our Corporation
Counsel?
VICE-CHAIR MATEO: Recommendation.
CHAIR PONTANILLA: If not, the Chair would like to recommend approval of the
revised resolution and the filing of the communication.
VICE-CHAIR MOLINA: So move.
PONTANILLA: Moved by
,-,H-,H"..L.JH".l.JJL.d,"-

Molina.

MATEO: Second.

VICE-CHAIR MOLINA:
Thank you,
More
a request
we
assuming this passes out of Committee if we could inform the Lahaina Town
Action Committee as well as the West Maui Taxpayer's Association of the action
that's occurred with regards to this matter.
CHAIR PONT ANILLA: Yes. We can send correspondence to both organizations.
Thank you. All in favor of the motion say "aye"?
COUNCIL MEMBERS: Aye.
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CHAIR PONTANILLA: Oppose?

VOTE:

AYES:
NOES:
ABSTAIN:
ABSENT:
EXC.:

Councilmember Carroll, Mateo,
Molina, and Chair Pontanilla.
None.
None.
None.
Councilmember Hokama.

Vice-Chair

MOTION CARRIED.
ACTION:

ADOPTION of revised proposed resolution; and FILING of
communication.

CHAIR PONTANILLA: Four ayes, one excused.

PW-69

DEDICATION OF A ROAD WIDENING LOT FOR THE
SERLE SUBDIVISION (HAIKU) (C.c. No. 06-239)

CHAIR PONTANILLA: Moving along, Members. Our next item is Public Works Item
69, dedication of road widening lot for the Serle Subdivision in Haiku. This is a
result of County Communication No. 06-239, transmitting a proposed resolution
entitled "ACCEPTING DEDICATION OF A ROAD WIDENING LOT FOR
THE SERLE SUBDIVISION, PURSUANT TO SECTION 3.44.015, MAUl
COUNTY CODE".
purpose of
proposed resolution is to accept the
dedication of road widening
Haiku, Maui, along
Road.
at
to ask
Arakawa for some comments.

ARAKA WA:
you, Mr.
to a proposed dedication
a road widening lot relating to the Serle Subdivision along Puuomalei Road. The
Subdivision was granted final subdivision approval on August 4, 2006. The road
widening lot proposed to be dedicated is 1,252 sq. ft. in area. The subject road
widening lot has met the requirements of Title 18 of the County Code and is,
therefore, acceptable for dedication to the County of Maui.
A resolution entitled "ACCEPTING DEDICATION OF A ROAD WIDENING
LOT FOR THE SERLE SUBDIVISION, PURSUANT TO SECTION 3.44.015,
MAUl COUNTY CODE", has been drafted and is in your binder. The
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Committee's review and consideration of the proposed resolution is respectfully
requested.
CHAIR PONTANILLA: Thank you, Mr. Arakawa. Members, any questions for the
Director?
VICE-CHAIR MOLINA: Recommendation.
CHAIR PONTANILLA: Okay. At this time, the Chair would like to recommend
approval of the proposed resolution and the filing of the communication.
VICE-CHAIR MOLINA: So move.
COUNCILMEMBER MATEO: Second.
CHAIR PONTANILLA: Moved by Member Molina, second by Member Mateo.
Members, any discussion?
COUNCILMEMBER MATEO: Chairman.
CHAIRPONTANILLA: Mr. Mateo.
COUNCILMEMBER MATEO: Chairman, for myself, I don't have a problem with this
particular item for several reasons. One is that the Department of Public Works
and Environmental Management already had taken the process of reviewing the
document in its entirety and has deemed it satisfactory. In addition, Corporation
Counsel does the same process, and also approved by the Department of the
Corporation Counsel. And finally,
whole process also requires them to
comply
meet the requirements
18
County Code as
those
mentioned, I
supporting

you, Mr. Mateo. Members,
not, all in favor of the resolution say "aye"?
COUNCIL MEMBERS: Aye.
CHAIR PONTANILLA: Oppose?
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VOTE:

AYES:
NOES:
ABSTAIN:
ABSENT:
EXC.:

Councilmember Carroll, Mateo,
Molina, and Chair Pontanilla.
None.
None.
None.
Councilmember Hokama.

Vice-Chair

MOTION CARRIED.
ACTION:

ADOPTION of proposed
communication.

resolution;

and

FILING

of

CHAIR PONTANILLA: Four ayes, one excused.

PW-70

DEDICATION OF ROAD WIDENING LOTS FOR THE BKJK
SUBDIVISION (MAKAWAO) (C.c. No. 06-240)

CHAIR PONTANILLA: Members, the next item on our agenda is Public Works Item
70, dedication of road widening lots for the BKJK Subdivision in Makawao. This
is a result of County Communication No. 06-240, transmitting a proposed
resolution entitled "ACCEPTING DEDICATION OF ROAD WIDENING LOTS
FOR THE BKJK SUBDIVISION, PURSUANT TO SECTION 3.44.015, MAUl
COUNTY CODE". The purpose of the proposed resolution is to accept the
dedication of road widening lots 1-D and l-E in Makawao, Maui, along
Kahakapao Road and Waiahiwi Road. At this
the Chair
like to call
on the Director
some comments.
Arakawa.

widening
along Kahakapao
Subdivision.
Subdivision was
approval on
August 7, 2006. Road widening Lot 1-D at the comer of Waiahiwi and
Kahakapao Roads is 1,926 sq. ft. in area. Road widening Lot 1 on Waiahiwi
Road is 311 sq. ft. in area. As allowed under Section 18.20.040 of the Code, the
subdivider has deferred roadway improvements by completing the requirements
of a three-lots or less subdivision agreement.
A resolution entitled "ACCEPTING DEDICATION OF ROAD WIDENING
LOTS FOR THE BKJK SUBDIVISION, PURSUANT TO SECTION 3.44.015,
MAUl COUNTY CODE", has been drafted and is in your binder. The
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Committee's review and consideration of the proposed resolution is respectfully
requested.
CHAIR PONTANILLA: Thank you, Mr. Arakawa. Members, any questions for the
Director? Mr. Mateo.
COUNCILMEMBER MATEO: Chairman, thank you. Mr. Arakawa, once again, this is
lots versus an actual roadway. And because the subdivider has asked for a
deferral of whatever improvements, this does not entitle them at a later date to
come back to the County and ask that the improvements of this roadway be done
by the County?
CHAIR PONT ANILLA: Mr. Arakawa.
MR. ARAKAWA: That would be correct. If it's deferred, then we require an agreement
to be signed between us and the subdivider.
COUNCILMEMBER MATEO: Okay. And it would be their responsibility to do
whatever improvements, you know, deemed are required at a later date?
MR. ARAKAWA: That would be correct.
COUNCILMEMBERMATEO: Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Mr. Mateo. Mr. Molina.

PONTANILLA:

Arakawa.

MR. ARAKA WA: If for some reason the subdivider is not able to provide the
improvements at a later period in time, then I suppose we would have to refer that
to Corp. Counsel as an enforcement action and try to collect on that basis.
VICE-CHAIR MOLINA: Question for Corp. Counsel. So what are the penalties that the
subdivider would face in not following up on their ... (CHANGE TAPE - Start of
Side 1B) ... I can get that information later if you don't have it in front of you at
this time. I would presume that it's a monetary fine, I guess?
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MS. YOUNG: I believe ... the Director can correct me if I'm wrong, but I think there
are some sort of pro rata share and there's some sort of formula that's set forth by
ordinance, so it would be that pro rata share of a certain roadway improvements
or the agreement names a particular County roadway that they would need to
provide the pro rata share for in the event that the County does in fact go in and
do the roadway. I don't think we've had that many. So we would, I think, well,
first, before litigation obviously we'll try and negotiate with the subdivider, the
person that entered into that agreement with the County. If we were unable to,
then we would perhaps litigate or have some sort of court enforcement of that
agreement. It would constitute in our, you know, if the subdivider didn't adhere
to his or her obligations under the agreement, that could constitute a breach of
agreement as well as violation of the Subdivision Code. So, that would be
generally our assessment. But obviously, you know, that's premise on ... it's
dependent on the facts and circumstances, I mean, just as a general comment,
response to your question.
VICE-CHAIR MOLINA: Okay. Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Mr. Molina. Maybe for the Director in regards to
how do we keep track of every deferral that we make and, you know, in future
years come back and go back to the property owners for their share?
MR. ARAKAWA: Mr. Chair, that has been actually one of the issues that the Council
has, of course, raised in the past. What we've done, basically, is that with these
deferral agreements we've basically stated that we want to collect on these
agreements once there is a capital improvement project on that particular roadway
itself. One good example is along
Honoapiilani Road
Lahaina we've
attempted to collect on Phase IV portions
the
there
been
deferral agreements
have been executed.
acquisitions so basically we want to
on
come
of
agreements are
out there as
being collected on
that's been one of
concerns that
been raised.
that's why we have come forward and we are proposing an amendment to
basically require these improvements to be put in with the subdivision rather than
waiting and deferring it until some future point in time. There are pros and cons
to both sides of this but basically that's the proposal that is before the Department
at this point and will be soon before the Council to try to basically require all of
these improvements to be put in by the subdivider up front.
CHAIR PONTANILLA: Thank you. Members, any more questions?
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COUNCILMEMBER MATEO: Yeah.
CHAIR PONTANILLA: Mr. Mateo.
COUNCILMEMBER MATEO: So, Mr. Arakawa, you're saying that in the concluding
agreement between the County and the subdivider, then there would possibly be
an additional condition added on the agreement that would require them to, in
fact, do required improvements in the event of, and your example of a CIP project
that would impact that roadway. Is that what the intent is?
MR. ARAKAWA: No. The deferral agreement basically can be called, I believe, can be
called by the County at any time.
COUNCILMEMBER MATEO: Okay.
MR. ARAKAWA: It's just that in a number of instances, for example, if improvements
are called for on a particular road, the specific improvements have not been
designed. So although the improvements may be constructed, it would be the
designer's guess or estimate as to how the final design will actually tum out. So
that's the other side of the coin. You can either choose a deferral agreement
whereby the improvements can be done comprehensively at some undetermined
future point in time or we can kind of guess and do the improvements along that
particular frontage presently. So that's kind of the policy choice that needs to be
made here.
COUNCILMEMBER MATEO: Okay. Thank you. And then, finally, Mr. Chairman.
Mr. Arakawa, just to follow up on the last question that Chairman Pontanilla
request
asked
terms of, you know, a listing
those that ... projects
do we
... we can
wants.
COUNCILMEMBER
have a listing.

the question was

based on

or not we

MR. ARAKAWA: Yes, yes.
COUNCILMEMBER MATEO: So that we're able to follow up to see that they haven't
corne through at a later date when we requested the improvements and apparently
that we, the County, you know, assume costs of these things.
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MR. ARAKAWA: We have a list. We keep track of that, yes.
COUNCILMEMBERMATEO: Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Mr. Mateo. Question for Corporation Counsel. In
regards to ... I believe the deferral are being asked because a lot of these three lot
subdivisions are basically family subdivisions. In regards to the deferral
themselves, can we impose like say, a performance bond or some kind of bond or
some kind of bond where in future years as the Department propose a road
improvement plan for a particular area that we can call in those bonds for projects
that requested deferrals.
MS. YOUNG: Well, let me first comment that the family subdivisions are under a
separate Code provision than the one we're talking about here. So those have
their own set of criteria, requirements. But apart from that the issue of a
performance bond that's something that could be considered and may be a good
time to consider that would be when the Public Works Department's bill comes to
Council for consideration. That would be the three lots or less bill that was
referred to earlier. But the way that the Code is currently drafted, there's
basically either the imposition of the improvements which the Director does have
the discretion under the Code to impose. But that discretion also allows for this,
for this three lots or less agreement to be entered into in lieu of those
improvements being done at the time of the subdivision. But generally, the way
other types of subdivisions work is that they either do the improvements prior to
final subdivision approval or they have the alternative of, of bonding some or all
of those improvements, and the bond would be for no greater than a year. So they
would have to do those improvements within that year or the County could pull
bond
and do the improvements.
more

ARAKAWA: No,
CHAIR PONTANILLA: Thank you. At this time, the Chair would like to recommend
approval of the proposed resolution and the filing of the communication.
VICE-CHAIR MOLINA: So moved.
VICE-CHAIR MATEO: Second.
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CHAIR PONTANILLA: Moved by Member Molina, seconded by Member Mateo. Any
discussion? All in favor of the motion say "aye".
COUNCIL MEMBERS: Aye.
CHAIR PONTANILLA: Thank you very much. Oppose? Four ayes, one excused.
VOTE:

AYES:
NOES:
ABSTAIN:
ABSENT:
EXC.:

Councilmember Carroll, Mateo,
Molina, and Chair Pontanilla.
None.
None.
None.
Councilmember Hokama.

Vice-Chair

MOTION CARRIED.
ACTION:

ADOPTION of proposed
communication.

resolution;

and

FILING

of

CHAIR PONTANILLA: Members, if there's mo objection, the Chair would like to close
public testimony.
COUNCIL MEMBERS VOICED NO OBJECTION.
CHAIR PONTANILLA: Thank you very much.
OF NONEXCLUSIVE EASEMENT TO
MAKENA
FOR UNDERGROUND
HOLDINGS,
SYSTEM PURPOSES
(C.c. No.
WASTEWA

Members,
on our agenda
Ltd.,
Works item 71, grant of non-exclusive easement to C Makena
for underground, private wastewater system purposes in Kihei. This is a result of
County Communication No. 06-241, transmitting a proposed resolution entitled
"AUTHORIZING THE GRANTING OF NON-EXCLUSIVE EASEMENT ON
COUNTY OF MAUl REAL PROPERTY SITUATED IN MAKENA, MAUl,
HAWAII TO C H MAKENA HOLDINGS, LIMITED, FOR UNDERGROUND
PRIVATE WASTEWATER SYSTEM PURPOSES". The purpose of the
proposed resolution is to grant a non-exclusive easement of approximately 917
square feet to C H Makena Holdings, Limited, to provide an underground private
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wastewater system on property located at Kihei, Maui, along Makena-Keoneoio
Road in Makena. At this time, the Chair would like to call on Mr. Arakawa for
comments.
MR. ARAKAWA: Thank you, Mr. Chair. This item pertains to a request from C H
Makena Holdings, Limited, for a non-exclusive easement for underground private
wastewater system purposes. The purpose of the proposed resolution is to grant a
non-exclusive easement under a portion of Makena-Keoneoio Road. This would
link a private wastewater force main from a property on the makai side of
Makena-Keoneoio Road to a County sewer line within the road right-of-way.
And as was mentioned, the easement area itself is 917 square feet.
Basically, C & H Makena Holdings [sic] is proposing to install a private
pumpstation on their property. This is one of the properties that's by the Polo
Beach Club on the makai side of Makena-Keoneoio Road. So by elevation, the
property is lower than our sewer line. So, basically, it has to . . . their
development has to basically gravity flow towards their pump station, which is
near the lower portion of their lot. From there they have to pump it up to our
County sewer line. So, basically, the portion within the County road right-of-way
for that portion C H Makena Holdings, Limited, would be responsible for the
construction, repair, and maintenance of this private force main. And a waiver of
the public auction, public hearing and appraisal process is being requested.
A resolution entitled "AUTHORIZING THE GRANTING OF A NONEXCLUSIVE EASEMENT ON COUNTY OF MAUl REAL PROPERTY
SITUATED AT MAKENA, MAUl, HAWAII TO C H MAKENA HOLDINGS,
LIMITED, FOR UNDERGROUND PRIVATE WASTEWATER SYSTEM
PURPOSES", is
your binders.
Committee's review
consideration of
proposed
is respectfully

Horovitz. Mr.
Geiger
are
attorneys for C
Holdings, as a resource person. So if you need to ask him questions, please
know. Members, any questions for the Director? Mr. Molina.

me

VICE-CHAIR MOLINA: Thank you, Chairman. Mr. Arakawa, so the ... this particular
request any SMA issues because it's along Makena-Keoneoio Road. Does the
applicant have to go through some type of SMA process as well on this?
CHAIR PONTANILLA: Mr. Arakawa.
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MR. ARAKAWA: Off-hand I'm not certain. But if it does apply basically whatever the
Council grants basically doesn't exempt him from any kind of SMA requirement.
VICE-CHAIR MOLINA: Uh-huh. And who are the ... who will be the users of this
system, in particular? Just the residents, I guess, in the Wailea area or ...
MR. ARAKAWA: The users of this private force main would basically be whatever is
developed on this particular lot itself And similar to the earlier case where we
talked about . . . for Front Street, except it was for drainage. In this particular
case, the lot is lower that our line so basically it's in kind of an unusual situation.
Generally, most lots would flow up, gravity flow toward our sewer line. In this
particular case, it's lower than our line. So, there will be putting in a pump station
at their expense and they'll be putting in a private force main on their property
and basically it has to continue upward to our sewer line within MakenaKeoneoio Road to our County sewer line.
VICE-CHAIR MOLINA: Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Mr. Molina. Mr. Mateo.
COUNCILMEMBER MATEO: Chairman, thank you. So, Mr. Arakawa, then would we
know the size of this force main that they're going to be installing?
MR. ARAKAWA Yes. It is ... Mr. Chair, I don't have the plans in front of me. I
wonder if I can ask for some help from the applicant. Perhaps the applicant might
know.
PONTANILLA: Okay.
the applicant can corne
mtorrnail0I1, I would appreciate
And please !u,-un}.]
represent.
Certainly. My name is
Geiger.
attorney for
is C Makena Holdings. I was
just looking through my file to see if I had the plans and specifications from our
architect and I didn't see them. But as he said, it is ... let me see if I can expand
a little bit. It is a private residence which is being developed, one horne on the
makai side of the road. And the purpose is to pump the wastewater across the
road to hook up to an existing private sewer line which was for the One Palauea
Bay development, which is already in place. And then I believe that then hooks
up to the County system. And so those permissions are already in place for all
that. And the last piece of the puzzle is how to see the County ... the County
permission across the roadway.
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CHAIR PONTANILLA: Thankyou.
COUNCILMEMBER MATEO: So, Mr. Arakawa, then just hearing what Mr. Horovitz
had just said, this will not allow additional rocks in this area to be able to hook up
to this main, this force main so they can also receive County services?
MR. ARAKAWA: The easement that's proposed before you is a non-exclusive easement
so it could allow for additional hook up at some future point in time as the need
arises. Of course, any kind of additional hook ups probably would have to come
back to the Council for any kind of approval.
COUNCILMEMBER MATEO: Okay. Thank you. So, Mr. Horovitz.
MR. HOROVITZ: Yes.
COUNCILMEMBER MATEO: Good morning. Thank you for being here to respond to
some of our questions.
MR. HOROVITZ: Thank you for having me.
COUNCILMEMBER MATEO: I guess the question would be because at this point we
don't know the size of the force main that's actually going to be constructed, and
because there's additional lots in this area as well, the people you represent they
don't have plans at this point to expand development in this area so they could
hook up to this force main?
MR.

Not at all. The people we represent bought one residential
developing
one
fact, construction is ongoing. So they
ability themselves to add any additional structures to this
UU~.uU'VH, because
we cross
we're
to a
wastewater system.
permIssIon, we don't have the ability to add any additional users to that
unilaterally. We would have to go, anyone who wants permission would have to
go back to the One Palauea Bay Community Association to get that permission
initially. And then, as I understand, ultimately feeds into the County system.

COUNCILMEMBER MATEO:
Okay.
And then, Mr. Horovitz, because the
improvements are not being made at this time until additional permits are secured
then how long or what timetable are you on to address the required
improvements?
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MR. HOROVITZ: In terms of installing the line itself?
COUNCILMEMBER MATEO: Yes.
MR. HOROVITZ: We're prepared to move as quickly as the County will allow us to.
As I said, the house that they're constructing is almost complete and obviously
can't be occupied until the wastewater needs are addressed. So, as I understand,
there are a few contractors in the County who are available to do this type of work
and they're on standby. So we'll do the improvements just as soon as the County
will allow us to.
COUNCILMEMBER MATEO: Thank you. And Mr. Arakawa, those improvements
does not include shoulder widening, et cetera? It is just the construction and the
paving, et cetera, of this little roadway?
MR. ARAKAWA: That's correct. It would be an underground force main and they
would have to be responsible for the construction including all the requirements
for the work within the County right-of-way and repair after the force main is
installed and the patching of the pavement.
COUNCILMEMBER MATEO: Okay. Thank you. Thank you, Chairman.
CHAIR PONTANILLA: Thank you, Member Mateo. Member Molina.
VICE-CHAIR MOLINA:
representative.

Thank you, Chairman.

Question for the applicant's

CHAIR PONTANILLA: Go ahead.

guess so

MR. HOROVITZ: Craig Heatley, yes. C
Makena Holdings, I believe is a New
Zealand company, and Mr. Heatley is a New Zealand national. He's the Director
and Principal of the company itself. I'm not certain how all the shares are held
but it is a family company. So, he is a New Zealand national.
VICE-CHAIR MOLINA: Okay, thank you. Thank you, Chair.
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CHAIR PONTANILLA: Thank you, Mr. Molina.
Horovitz? If not, thank you very much.

Any more questions for Mr.

MR. HOROVITZ: Thank you.
CHAIR PONTANILLA: Question for the Director in regards to ... looking at the plan
there are several more lots in that particular area. In this case here, the
requirement for the non-exclusive easement is for one property only. So as other
homes are being built in this particular area they'll need to come, if they have the
same hook up as the existing applicant, they need to come back to us to hook up
to our County system, Mr. Arakawa?
MR. ARAKAWA: As far as the additional lots, we haven't had any applications that I'm
aware of for those additional lots. But if they choose not to try to hook up to this
force main and the County line, then they would be subject to Department of
Health regulations in which case they could either have some sort of a private
plant on their own property or some sort of septic system or some other approved
alternative. And this would need to be reviewed and approved by the State
Department of Health. So it's not a requirement that they have to hook up to our
system.
CHAIR PONTANILLA: Thank you. Members, any more questions for the Director of
Corporation Counsel in regards to this item? If not, the Chair would like to make
a recommendation to approve the resolution and the filing of the communication.
VICE-CHAIR MOLINA: So move.
COUNCILMEMBER

Second.
lVH~mlJer

more U'",",UO,,,''-'H
COUNCIL MEMBERS: Aye.
CHAIR PONTANILLA: Let the record show four ayes, one excused.
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VOTE:

AYES:
NOES:
ABSTAIN:
ABSENT:
EXC.:

Councilmember Carroll, Mateo,
Molina, and Chair Pontanilla.
None.
None.
None.
Councilmember Hokama.

Vice-Chair

MOTION CARRIED.
ACTION:

ADOPTION of proposed
communication.

resolution;

and

FILING

of

CHAIR PONTANILLA: Members, do you have any more discussions or do you have
any announcements that you would like to make? Thank you very much. The
Chair at this time would like to close this meeting of the Public Works Committee
for October 16, 2006. Meeting adjourned.

ADJOURNED:

10:00 a.m.

APPROVED:

Transcribed
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