























































































































PUBLIC WORKS COMMITTEE MINUTES
Councit of the County of Maui

November 21, 2006

together to discuss this or. . .is it just because Officer Mahoney’s been transferred and
there’s no one that has. . .picked thisup and . . .

MR. AOKI: A little bit of everything. Officer Mahoney was promoted, you know, some of this
year. . .he was transferred out. We have new people coming in that we had to train as far
as for the, the Traffic. . .Section duties. And then eventually we’ll get back on track and
assigning this to be continued with someone else in our section.

COUNCILMEMBER ANDERSON: And so then would the next step be to meet with the
operators and try to get some cooperation regarding these various recommendations?

MR. AOKI: Correct.

COUNCILMEMBER ANDERSON: Okay. Thank you.
CHAIR PONTANILLA: Thank vou, Ms. Anderson.
COUNCILMEMBER ANDERSON: Uh, Mr. Chair?
CHAIR PONTANILLA: Ms. Anderson?

COUNCILMEMBER ANDERSON: You know, I would note. . .that in the. . .County Code
chapter regarding bicycle tours and, and. . .permitting, 5.22, it does say that the
Director . . .

... can adopt rules. And I'm thinking that. . .maybe these recommendations need to be
discussed with the Finance Director in conjunction with the Department, and maybe even
this Committee 1o see if some of these recommendations cannot be adopted as rules so
that those people who are already permitted. . .would have. . .have to abide by the rules
once they’re adopted. And then the, anybody in the future who might get permitted
would know what they’re expected. I'm just thinking that we need to do something
immediately. We can’t just keep talking about this and that since we have a set of
recommendations here that seem to be very well-thought out--

CHAIR PONTANILLA: Yes, we have forwarded that recommendation to Corporation
Counsel. . .to look at it and, and to come up with a draft. And presently one of the items
that is missing is the traffic counts. Once we get that done, then we can go ahead and
draft a bill in regards to downhill bicycling tours. . .for Maui County.

COUNCILMEMBER ANDERSON: Um. . .(cleared throat). . . so you're talking about a traffic
impact report?

CHAIR PONTANILLA: Yes.
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COUNCILMEMBER ANDERSON: ... You know, I don’t know how the other Members feel
about that, but. . .I, I'm a little . . .

. . . perturbed that the taxpayer is gonna have to pay a quarter of a million dollars to have
this impact study done. . .which will benefit private enterprise. May not benefit them
either, but it’s done. . .in regards to. . .their operations . . .

CHAIR PONTANILLA: Uh-huh.

COUNCILMEMBER ANDERSON: ... for profit. And I think maybe they need to foot some
of the bill, too. 1 don’t know how we can effectuate that, but. . .have you been advised
that we need to have this traffic impact study--

CHAIR PONTANILLA: Um, yes.

COUNCILMEMBER ANDERSON: --in order to make any changes?

CHAIR PONTANILLA: To make sure that we can enforce the rules.

COUNCILMEMBER ANDERSON: ... To make sure that we can enforce the rules?

CHAIR PONTANILLA: Yes.

NOTE:  Silence.

COUNCILMEMBER ANDERSON: ... Well, I"d like a better explanation of that, Mr. Chair.

CHAIR PONTANILLA: Well, we’ll have Corporation Counsel come up here later.

COUNCILMEMBER ANDERSON: Yeah. Okay, thank you.

NOTE:  Silence.

CHAIR PONTANILLA: ... Members, any more questions for the Police Department?

.. . If not, thank you very much, gentlemen. In our audience, we do have the Director
from Finance, as well as Administrator for DMV --Mr. Albert Young, Kalbert Young and

Mr. Lito Vila. If you folks can come up forward? 1 think there’s questions in regards to
permitting,

NOTE:  Pause while Mr. Young and Mr. Vila approached the floor.

MR. YOUNG: ... Good moming, Mr. Chair and Members--

CHAIR PONTANILLA: Morning.
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MR. YOUNG: --Kalbert Young, Director of Finance. With me is Mr. Lito Vila. He 1s the
Admmistrator for Division of Motor Vehicles and Licensing, which 1s charged in my
Department to administer licensing of downhill bicycle tour applications. We're
available for any questions that you or the Members may have.

CHAIR PONTANILLA: Members, any questions for the Director and the Administrator this
morning? Member Molina?

VICE-CHAIR MOLINA: Yeah, thank you, Chairman. Good moring, Mr. Young. Good
morning, Mr. Vila. Currently, how many permits are issued right now for downbhill bike
tour companies? I, I just wanna get an idea of how many businesses. . .exist.

NOTE:  Silence.

MR. VILA: ... Good morning, Mr. Chair.

CHAIR PONTANILLA: Lito?

MR. VILA: Lito Vila, the DMVL Administration. Well, we currently have. . .five active permit
holders.

VICE-CHAIR MOLINA: Okay. And the permit fee is roughly?

MR. VILA: As stated in the Budget Ordinance, 1 believe it’s...100 dollars or
something. . .something of that nature, something nominal.

VICE-CHAIR MOLINA: Yeah.

MR. VILA: And it’s for the permit. And to clarify--it’s not per bicycle, as the discussion
was. . .talking about this morning.

VICE-CHAIR MOLINA: Hmm, so you could have as many bicycles as you want and it’s a flat
fee, 100 dollar fee?

MR. VILA: That is correct. It’s for the permit, i{’s not per participant.
VICE-CHAIR MOLINA: Okay. All right.
.. . And this is, the duration is one year? Every year they have to get a renewal?
MR. VILA: Uh, yes. It’s for one year and the ordinance also states the application--and

normally once the. . .application or the permit has been issued, the renewal just maintains
that route.
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VICE-CHAIR MOLINA: Okay.
MR. VILA: On County roadways, just to be specific, not State or the Crater Road and--
VICE-CHAIR MOLINA: Okay. Thank you for that clarification. Thank you, Chair.

CHAIR PONTANILLA: Thank you, Member Molina. Ms. Anderson, you had a question in
regards to permitting?

COUNCILMEMBER ANDERSON: Thank you, Mr. Chairman. So...Mr. Young is, are there
any, have any, ever been any rules adopted in regards to this at all?

MR. YOUNG: No, Ms. Anderson, there’s no, there’s no adopted rules.

COUNCILMEMBER ANDERSON: ... So I guess that’s the next step that we need to look at.
NOTE:  Silence.

COUNCILMEMBER ANDERSON: ... Is it your understanding that there’s only five. . .tour
companies that are doing operations up there?

MR. YOUNG: Well, Mr. Lito Vila’s statement is that there’s five currently permitted. A few
months back when the Council had this item scheduled previously, the Division did
undertake the chore of going through the phonebook and the other advertisements
available to make contact with some of the companies that promote or allege to do
similar touors that were nof on the County’s roll as permitted and to inform them that they
need to be permitted if they are in fact conducting tours, et cetera. And as of this date
today, there’s still only five. I, I cannot comment on how many were previously to that
contact, but as of today, there are only five.

COUNCILMEMBER ANDERSON: And so based on your research on the phonebook
and. . .drive guide, whatever it might be, how many operators are there up there who are
not permitted?

MR. YOUNG: To my recollection, I believe there was 12 companies contacted from the
Division. But a number of them--to be fair, a number of them in, indicated that they did
not conduct bicycle tours. . .they merely rented bicycles. You know, they were, the
differences between self-guided, 1 guess they con, call it, self-guided tours as opposed to
like a chaperoned tour. In other words, they give you the bicycle at the top of the hill
and you're...you fend your way, your...you fend your way yourself down the hill
There’s no following vehicle, et cetera. And others are just purely renting the bicycles.
There’s no indication of where the tour, if there is such a tour, they’re just purely bicycle
rental companies. So as a result, the Department of Finance just merely informed them
that if they are conducting such a tour. . .that is by definition in the Maui County Code,
requires a permit, that they do need to apply for the permit. And so again. . .these

- 44 -



PUBLIC WORKS COMMITTEE MINUTES

Council of the County of Maui

November 21, 2606

companies have been informed. Only five of them have actually applied. So the
Division is under the. . .understanding . . .(end of tape, start 34). . . five companies that
meet the criteria under the Maui County Code.

COUNCILMEMBER ANDERSON: But you haven’t qualified whether or not there are other
companies that would. . .qualify or be required for a permit under the County Code.

MR. YOUNG: Correct. And that’s primarily due to a resource issue. Because the Division of
Motor Vehicles and Licensing doesn’t have any enforcement arm. . . and we don’t have
personnel that can go out and stakeout this roadway to ensure if people are permitted.
One of the shortcomings of not having rules or maybe this might be a. . .a symptom of
not having rules is that the process under the Maui County Code to effectuate these
permits 1s really limited to only the DMVL operation. So when these people come in
with their application and are issued a permit, that’s pretty much the full extent of
.. .(laughter). . . of the enforcement by DMVL because we do not have the personnel to
actually be on the roadways to enforce this er any of the other permits that are issued out
of DMV.

COUNCILMEMBER ANDERSON: Gee, [ wish you hadn’t stated that publicly.
MR. YOUNG: .. .daughter). ..

COUNCILMEMBER ANDERSON: It, it--

MR. YOUNG: Unfortunately, that’s the, yeah--

COUNCILMEMBER ANDERSON: Yes--

MR. YOUNG: --that, that’s the truth. Yeah.

COUNCILMEMBER ANDERSON: Sad, but true. Although, T do think that we would have
plenty of citizen personnel who live along this road who could inform us and the
Department as to. . .what’s happening up there, what companies are up there and give
you a list. And then if. . .if it turns out that these people on this list are not permitted,
then I think that that would be sufficient enough to, to do something about it. Because
we not, we. . .we need to get a handle on this. And we can’t use the excuse that we don’t
have enough personnel.

MR. YOUNG: True, true, Ms. Anderson. In all faimess, I would say that the, that the Finance
Department and the DMVL relies very heavily on the Police Department to enforce and
regulate. And. . .you know, we, we understand that the Police Department is very much
overtaxed as well. And I, I'm not sure where this would fall in terms of priority of
enforcement, but we do rely very heavily on them. So it’s.. .to a large degree, a very
cooperative effort. Except that. . .you know, after they walk out the door, we, we kind of
cut them over to. . .to the Police Department for enforcement.
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COUNCILMEMBER ANDERSON: So, Mr. Vito /sic/, on the five applications that have been
renewed. . .are there any comments from the Department regarding recommend, the
Police Department regarding recommendations or special conditions?

MR. VILA: Yes, whenever the. . .I receive a new application, I route it as you were mentioning
earlier--within three days to the Police Department for their review, who then have 20
working days to provide us their comment. And the. . .permit itself has to be approved or
denied within 30 working days of our receipt of that application. So. . .the, I know the
comments that [ receive back from the Maul Police Department, they have been very
diligent in contacting the owners, reviewing the routes, and looking at the safety concerns
that they may have. And based upon that, we would then form our conclusion of whether
to further communicate with the applicant to clarify any. . .clarifications that’s
warranted. . .and to issue or deny that permit.

COUNCILMEMBER ANDERSON: Do you recall any of the comments, the special conditions
or recommendations that they might have mentioned?

MR. VILA: Twould have to look at the, the files because the applications were. . .to this, about a
year old already. ‘Cause there, they are, they have been enforced.

COUNCILMEMBER ANDERSON: Mr. Chair, I think it would be helpful if we got copies of
those applications for the record so that we could see for ourselves, you know, what the
procedure 1s, what the comments are that are being made and. . .and maybe use that as a
basis for any changes that we might se¢ necessary in the future. 1, I see a problem with a
lot of these people--not just the tour companies. That’s an obvious problem--if you’re a
company and you’re doing this without a permit. A hundred dollars? What’s that? It’s
just nothing compared to what they’re making. So there’s some reason that they’re not
coming in and getting a permit. But my other concern are, are those. . .people that are
doing these downhill bike tours. . .without connect, connection to a company. 1 mean,
you mentioned people renting bikes. 1 can see a person renting a bike. . .but in. . .and
doing it without a permit. I mean, any one of us could do that. You’d have to arrange to
have someone take you up and pick you up at the bottom and. . .maybe the companies
provide that. I don’t know. But the thing that’s. . .disturbing is to hear that there are
companies who are selling bikes to people. . .to go up, take the tour, and then buying it
back at the end of the tour. ..all for the purpose of sidestepping any legal
liability. . .should there be an accident. T don’t think we should permit that. I, and T think
that we could handle that in rules. We need to adopt rules for this chapter. Thank you,
Mr. Chair.

CHAIR PONTANILLA: Thank you, Ms. Anderson. Members, any more questions for
Mr. Young and Mr. Vila? Member Molina?

VICE-CHAIR MOLINA: Thank you, Chairman. Mr. Young, so the, does the Department have
any. . .way of, I guess, sending the list out of these self-guided, I guess independent tour
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companies--which I think is a majer contributor to the problem, I mean, these people are
exploiting the public resources and congesting our highways, creating. . .more hazardous
conditions for our residents. Is there any way we could send out an APB of some sorts to
crackdown on these people? Because personally I wanna see ‘em shut down if they don’t
have a permit. They should be, you know, made to either comply with the law or get out
of the business.

MR. YOUNG: ... Well, my understanding, Mr. Molina, my understanding of these self-guided
tours, they’re, they’re nothing more than bicycle rental companies. And as far as, the, the
County doesn’t regulate a company to rent bicycles. We only regulate. . .companies that
conduct bicycle tours. So a company that purely just rents bicycles, they, they don’t fall
under purview of. . .the County except, you know, to get their bicycles licensed. So I'm
not quite sure what is the full extent or responsibility or authority that. . .the Department
of Finance or DMVL has in that regards.

VICE-CHAIR MOLINA: Okay. But yet they re, they do require a permit or sorts, right?
Because you mentioned they don’t have any permits.

MR. YOUNG: Uh, no, that, but that statement was only to the extent that when we, when we
looked into. . .the phonebook, Yellow Pages, periodicals, advertisements, there was some
companies that could, that we, we could believe they were, they may require a bicycle
tour permit. But in contacting them and speaking with the personnel, staff found out that,
you know, they weren’t conducting bicycle tours or they were only renting bicycles or
they had these self-guided tours...which was, to me is nothing more than renting a
bicycle at the top of the hill and you get, and they picking it up at the bottom of the hill.

VICE-CHAIR MOLINA: Uh-huh.

MR. YOUNG: So to that extent, I’'m not sure how, how much authority the Department has in
terms of regulating that--in, under the current Code. If the Code is tightened up and
there’s, are, and there are other avenues, we’ll, we would, of course, like the opportunity
to comment and, and see if our resource, our current resources can. . .can effectuate
whatever changes are applied.

VICE-CHAIR MOLINA: Okay. Thank you. Thank you for comments on that. Because I, I
think with. . .the numbers that, you know, we don’t know how many bikes they can rent
at one time. You know, they could, ten people could be renting those bikes and coming
down--almost as much as, maybe as much as the, the regular tour companies
are. . .renting their bikes out coming down the highway. So I don’t know if it’s
something that needs to be addressed on the State level as well as the County level. 1
think we need to explore that as well ‘cause to me they’re. . .they’re also a major
coniributor to the problem that we’re having with this bike issue, Mr. Chairman. Thank
you.

CHAIR PONTANILLA: Thank you, Mr. Molina. Ms. Anderson, you had guestion?
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COUNCILMEMBER ANDERSON: Oh, I was just gonna. . .tag on to what Mike was talking
about. I think what we need to do is change the definition in here from. . .tour, means a
group organized for the traveling from place to place. And that. . .that’s why. . .we don’t

have any jurisdiction over them. But that’s a simple change that we can make, you
know?

CHAIR PONTANILLA: Uh-huh.
COUNCILMEMBER ANDERSON: Um. ..

. . . the other thing I’m thinking, Mr., Chair, 1s that it’s my understanding if there’s a bike
lane provided, you need to travel in the bike lane. . .or at least on the right shoulder. And
these people are not doing that. They’'re traveling right down the middle of the road,
which is why the residents have such a hard time commuting around them. And so
maybe there could be . . .(cleared throat). . . maybe this needs to be m the rules, but that
might be some kind of a hook that we could use, too. Because they are taking
up. . .public right-of-way. . .when there is a, a right-of-way provided for bicycles that
they should be using.

CHAIR PONTANILLA: Uh-huh.
COUNCILMEMBER ANDERSON: And. . .I know that that, that probably . ..

. . . that would probably decrease the safety of people if they had to stay on that little
path. But it might be one way to. . .discourage these unguided tours, too. . .if citations
were issued.

CHAIR PONTANILLA: Yes, just to comment on that. Yeah, the Department of Transportation,
State of Hawaii, does have a bike plan. And in the bike plan, they do identify bike paths
as one of the areas that the bikers should be on. And if there’s no bike path, then they
should be at the extreme. . .edge of the pavement. So that is in the plan.

COUNCILMEMBER ANDERSON: Right. And so, in essence, they're all violating the law.

MR. YOUNG: Mr. Chair?

CHAIR PONTANILLA: ... Yeah, Mr. Young?

MR. YOUNG: Mr. Chair, could I just ask that if, if we're gonna pursue this discussion of the
rules, just for the Department of Finance’s benefit, could. . .could you make sure that if, if
rules are developed, that they would be, you know, is, is it gonna be applicable to other
departments other than the Department of Finance? Because on the issue of these bike

lanes, you know, the thought that comes to mind is if, if it’s a traffic law that bicycles
must ride in the bike lane, then. . .you know, you may not need to incorporate ‘em rules,
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they may already be applicable in law. However, if you put them in rules. . I, I don’t
know, so I'm asking this question, but, I don’t know if rules that are established as the
Department of Finance can be held applicable to another department, say, the Police
Department or say, to Parks, et cetera. So I, I would just ask if, if the Council could
consider that clarity for when rules are, are developed. They would, that would help the
Department of Finance out tremendously.

CHAIR PONTANILLA: Thank you, Mr. Young. And I, we’ll follow-up on this.
Ms. Anderson?

COUNCILMEMBER ANDERSON: You know, it’s my understanding, Mr. Chairman, that the
administration of this bicycle tour business ordinance is under the purview of the
Department of Finance. And the way this reads . . .

. .. you know, it says any other information which may be required by rules adopted by
the Director to enforce the requirements in rules of this chapter. So. ..

. . . you know, there’s two ways we could do it. The Council could. . .further clarify the
regulations necessary for these bike tours to follow through our ordinance , but the
Department of Finance can also adopt rules. We don’t have the legal authority to adopt
rules. That’s in your purview to administer this chapter. So ...

... you know, and, and I, I don’t see why you couldn’t adopt a rule that says according to
the vehicle code. . .you’re required to stay in the bike lane. And then just put that as a
rule so that the people that are getting this permit know that that’s what they’re required
to do. That doesn’t mean you need to enforce it. But it, it’d be pretty easy to call the
Police Department and say these bike tours are not staying in the bike lane as required by
our rules and your Code. Imean, I. . .that’s just my two cents on that. So--

MR. YOUNG: And that, and that. . .and 1, and T agree, Ms. Anderson, that’s, that’s a good
suggestion. And if that’s the way that the discussion progresses, we would be happy to,
to go down those line as well.

COUNCILMEMBER ANDERSON: Thank you.
CHAIR PONTANILLA: Okay. Thank you very much. And I think we just got off the agenda.
Coming back to the agenda in regards to the insurance, at this time. . .Members, do you

have any more questions for the Finance Director as well as the Administrator?

. .. If not, thank you very much for being here this moming. And I’d like to call on
Corporation Counsel and the, the Department of Public Works. . .Director.

NOTE:  Long pause while the Deputy Corporation Counsel and Director of Public Works and Environmental
Management approached the floor.
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MS. YOUNG: ... Thank you, Mr. Chair. We drafted for your review...a bill that would
basically clarify the requirement for insurance, and also increase the in, insurance limit,
the insurance requirement--both for the combined single limit amount, as well as the
annual aggregate limit.

... This, this bill does several things. One of the things that it does, generally, is it. . .is it
clarifies a #ype of insurance or the quality of insurance that we have, that we would
require of the bike tour companies. It would, the company. . .the insurance would have to
be obtained through a general. . .either by an insurance company authorized to do
business in the State or through a general insurance agent or broker licensed 1n the State
of Hawaii. If the company is not authorized to do business in the State.. .there’s a
minimum credit rating that we’re, that we’re putting in there.

... It needs to be. . .the insurance policy has to be evidenced by an endorsement and
would in, would name the County. . .its officers, employees, and agents as an additional
insured. The, the quality of the mmsurance, the requirements that we’re putting in the bill
basically are, are so that we don’t get these fly-by-night companies that, you know, when,
when we do tender our, any claim for defense and, and indemnification that. . .they’re,
they’re a. . .they’re present and they’re willing to pay, and they’re able to pay for, for
that. . .for that. . .defense and. . .and any, not “indemnification”, but rather pay any claims
that. . .that arise out of, out of this bike tour licensing. It would also, like I mentioned
earlier, would increase the combined single limit of liability coverage to 5 million dollars,
as well as increase the annual aggregate limit to a minimum of 10 million dollars. It
would require that. . .that any defense costs that arise do not erode that, that, any of those
limits. So in other words what happens if, if those provisions are not in place, is that the
defense cost, the cost of the attorney that’s the defending the County, all gets taken out of
the, of the. . .5 million dollars and also the 10 million dollars. With this Subsection B in
place, that would not occur. There is also a duty to defend the County. . .for, and, and it
specifies. . .some of the things that we would, that we would be defended--like property
damage, personal injury, wrongful death arising out of or connection with, in whole or in
part, the activities of the bike tour business, design and maintenance of roadways, and
County’s permit review and approval process. It also, further, this bill would require that
the, that the provision of insurance be on a primary basis. In other words, it’s not excess
liability insurance, it’s primary.

... Okay. . .it, it all. . .further, this bill provides a process in the event that the insurance
lapses, you know, expires. . .rather, in the mid license. It, it provides a process for, for
what. . .what we require in the event that that occurs. And finally, it clarifies that the
indemnification agreement. . .similar to the language. . .that [ read earlier, it would
basically require, it would basically specify what they’re indemnifying, defending, and
holding the County. . .harmless from.

... And, and finally. . .we would insert a new section in the rules that better clarifies that

the Director of Finance has the authority to adopt rules in order to implement the Chapter.
The only reference to rules...in the, in the current language is the language that
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Member Anderson read, which. . .allows for the Director to. . .which requires any other
information which may be required by rules adopted by the Director to enforce the
requirements and rules of this Chapter. But because that language is fairly narrowed fo
the informational requirement, you know, it, it would be clearer if there was this language
in the proposed new 5.22.080 which authorizes the Director to adopt rules in order to
implement the Chapter.

CHAIR PONTANILLA: Thank you. Members, any questions for Corporation Counsel as well
as the Director. . .Public Works? Member Anderson?

COUNCILMEMBER ANDERSON: ... Thanks, Mr. Chair. Um . ..

... Ms. Young, thank you for doing this. This seems to tighten this up quite a bit. In that
we currently have an indemnification agreement requirement. . has the County ever
sustained any losses or. . .been sued. . .In a situation that this indemnification agreement
did not cover?

CHAIR PONTANILLA: Corporation Counsel?

MS. YOUNG: Councilmember Anderson, I'm sorry. I, 1 don’t have that information. We can
check with the litigation section and we can provide you a written response.

COUNCILMEMBER ANDERSON: I'm just wondering if this was prompted by any type
of. . .because it seems to me that we're already covered by this indemnification
agreement.

MS. YOUNG: Uh-huh.

COUNCILMEMBER ANDERSON: So why is it necessary to take the next step, except for
some of the things you explained by, you know, clarifying language in here, types of
insurance.

... And, and why the amount went up.

MS. YOUNG: Well, I, I can provide a general comment. Basically, indemnification is only as
good as the person indemnifying us. Right? If the person, or let’s say a corporation
indemnifies the County. If that corporation goes bankrupt, then basically we're
still. . .you know, we would still be on the hook if there was a judgment against the
County and, and then the indemnification would be of, really, little or no value because
the person, you know, because the corporation would go bankrupt. . .say the corporation
didn’t have money. That is why insurance is actually a good tool for several reasons.
One of which is that it obviously protects the County with the backing of a insurer that
actually, you know, would have a good credit rating. But the other, the other reason is
that insurance is all a matter of risk management. Right? Insurance is a risk management
tool which. . .if, if the requirement goes up, it gives the insurance company a better. . .you
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know, more incentive to provide stricter requirement of those. . .bike tour companies that
they insure. So it, it does also provide some level of, perhaps, better risk management.

COUNCILMEMBER ANDERSON: So has the County ever had a judgment issued against
them in regards to a bike tour?

NOTE: Silence.

MS. YOUNG: ...Imsorry. I, I'm not aware, but the Finance Director has indicated that he
has more information.

CHAIR PONTANILLA: If Mr. Young can come forward?

NOTE:  Pause while Mr. Young reapproached the floor.
MR. YOUNG: ... Thank you, Mr. Chair.

. . . Ms. Anderson, I would just say that to my recollection, I don’t believe that the
County has sustained a judgment as, directly related to bike tours. However, I would say
that there currently is pending a. . .litigation effort against the County specifically related
to an injury sustained on a bike tour. T understand it could, could have been four, maybe
five years ago. I, I can’t comment any more beyond that because the litigation is active
and pending. But I believe that that might have also been an impetus to raise the. . .the
indemnification amounts. Because a million-dollar indemnification for sustaining a
injury that, say, the person survives but is severely. . .disabled for the rest of their
life. . .would, would easily diminish the 1 mil, the 1 million. . .in today’s marketplace.

COUNCILMEMBER ANDERSON: Thank you very much for that . . .

... Mr. Young . . .(laughter). . .

... L just realized you both have the same last name . . .(laughter). . .
MR. YOUNG: .. .(laughter). . .

COUNCILMEMBER ANDERSON: lust one other question, Mr. Chair. . .if  may? And maybe
Mr. Young should stay for this one. What. . .would the changes that are being proposed
here, how would that affect. . .an existing tour company as far as their cost? What would
they have to do? You know, they’re, right now ensured for 1 million, so in order to
comply with this, what. . .what would be the affect the on them?

MR. YOUNG: Well, the coverage actually, the coverage requirement in the law doesn’t
necessarily put an. . .significant undue burden on the businesses because we’re only
asking that they indemnify and name the County as an additional insured. So these
businesses will typically have to have insurance on, for their own coverages, for their
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own personal benefits as well. However, to go from 1 million to 5 million, there is of
course, additional costs there. So we. . .if a business had only a million dollars worth of
coverage and is now being asked to step up to 5 million, that would be. . .considerable
cost. T wouldn’t know and be able to say that it would be five fimes more their insurance
premium would go up, but it would go, it would definitely go up. T also can’t speak to
whether or not, if a, if one of these businesses would. . .would consider 1 million dollars
worth of coverage sufficient for their personal needs. ‘Cause [ would expect that if, that
if T was running this type of business, given the inherent dangers. . .the risky nature of
the. . .the high customer exposure, that 1 million dollars would probably, be not. . .be
sufficient for their personal needs as well. So. . .I can’t speak on, in terms of the industry
how much insurance coverage is the standard for this type of business.

COUNCILMEMBER ANDERSON: Well, we’re talking about 5 million, but there’s also an

annual aggregate limit of not less than 10 million. So. . .that seems like a big jump to me,
and I just would like to know, Mr. Chair, what the cost is to the companies in. . .in dollar
ferms.

... That. . T'm sure you probably wanna move this out today, but maybe if we could get
that mformation between now and first reading--

CHAIR PONTANILLA: Yeah, we’ll--
COUNCILMEMBER ANDERSON: --that would be helpful.
CHAIR PONTANILLA: --gather information.
COUNCILMEMBER ANDERSON: Thank you--

CHAIR PONTANILLA: Yeah--

COUNCILMEMBER ANDERSON: --Mr. Chair.

CHAIR PONTANILLA: Members, any more questions for either Mr.

Ms. . Mrs. Young?
COUNCILMEMBER ANDERSON: .. .(laughter). . .
COUNCILMEMBER HOKAMA: I get one.
CHAIR PONTANILLA: Member Hokama?

COUNCILMEMBER HOKAMA: Just, just one quick one.

Young or

... How long has this 1 million dollar. . .amount been in. . .in effect? Over ten years?
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... You know, at one time was 500,000, . .that I can recall.
COUNCILMEMBER ANDERSON: .. (inaudible). . .

COUNCILMEMBER HOKAMA: Was 300. I remember. . .even remember 350,000 long time
ago.

NOTE:  Very long silence.

MS. YOUNG: ... I believe it’s been in effect a little over ten years. The legislative history
indicates that it was passed by Ordinance 2426 1 1995,

COUNCILMEMBER HOKAMA: ... So what would be the current value of a million dolars in
19957

NOTE:  Silence,

UNIDENTIFIED SPEAKER: .. .(laughter). . . (inaudible). . .

MR. YOUNG: ... Well, fine, from a--

COUNCILMEMBER HOKAMA: You have--

MR. YOUNG: --financial--

COUNCILMEMBER HOKAMA: You have a educated guess, Mr. Young?

MR. YOUNG: .. .(laughter). . . Financially speaking, without knowing the exact interest rates
for each of the years, the Rule of 72 would indicate that at a certain interest rate, principle
would double. By the Rule of 72, ten years. . .means that at 7 percent rate of return for
each of those years, we would be looking at 2 mullion dollars ‘cause 1t’s been about ten
years. So at 7.2 percent. . .that mught be a Ilittle bit aggressive. . .in the. . .in more recent
years, but. . .I would say a million dollars coverage ten years ago could, could be around
the 2 million dollar area now.

COUNCILMEMBER HOKAMA: Okay. Thank--

MR. YOUNG: The, the. . .I would say, Mr. Hokama, though, the, the market that 1 was referring
to in terms of. . .in these indemnification for injuries is more the litigation market.

COUNCILMEMBER HOKAMA: Uh-huh.
MR. YOUNG: And you're seeing a lot more suits that are settling or claims that are, for

judgment that have increased--I don’t know if they necessarily increased over the past
ten years, but we’re seeing far greater settlements and judgments. . .you know, that
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would exceed any million dollar, . .there, there’s no such anymore as million dollar
settlements for. . .surviving a, a debilitating or, or disabling injury.

UNIDENTIFIED SPEAKER: Yeah.
COUNCILMEMBER HOKAMA: Thank you for your comments. Thank you, Chairman.

CHAIR PONTANILLA: Thank you. Members, any more questions for the. . .Corporation
Counsel or Finance Department?

NOTE: Silence.

CHAIR PONTANILLA: ... Okay. Thank you very much, Members. At this time, the Chair
would like to recommend the approval of . . .

... abill for an ordinance amending Chapter 5.22, Maui County Code, relating to bicycle
tour business.

VICE-CHAIR MOLINA: So moved.
COUNCILMEMBER MATEOQO: ... Second.

CHAIR PONTANILLA: Been moved by Member Molina, second by Member Mateo. Any
discussion?

VICE-CHAIR MOLINA: Discussion.
CHAIR PONTANILLA: Mr. Molina?

VICE-CHAIR MOLINA: Yeah, thank you, Chairman. I’ll support this measure. I’'m sure it
will generate a lot of interesting discussion along the way. First things, first though,
Mr. Chairman. 1. . .back at our last meeting in March, 1 brought up the suggestion of a
task force. I think we heard it from our testifiers today--at least to bring all parties,
interested parties together. For whatever reasons, it never formed. [ would ask that the
new Administration consider that along the way . . .(end of tape, start 3B). .. Committee,
the new Administration, or both sides. 1 think we need to get the discussions going. And
you know, we, we, we’'re hearing more and more concerns from the residents in that area
about the growing concerns of the congestion that the bicycle. . .bicycle tour businesses
are causing. And not only the legitimate tour operators, but also the so-called
mdependents and self-guided tours. In addition to a traffic study, Mr. Chairman, [ think
we, we should also consider an economic impact study as well. It’s been said that the
industry does generate a lot of money. But [ think we need to look at the exact amount of
revenue that’s being generated, versus the cost to the community in terms of the use of
the public resource, the traffic congestion, and the potential health hazards as well. And 1
would like to also get some comments, maybe, from the insurance companies as well.
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It’s been stated by some of the business owners that it will create some very exorbitant
costs for them and that it could put them out of business. So 1 think 1f we could get that
information. . .it would be very helpful to this Committee and to the Council as well.
So. . .that, with that being said, that’s my comments for today, Mr. Chairman. Thank
youl.

CHAIR PONTANILLA: Thank you, Mr. Molina. At this time, the Chair would like to take a
short break or short recess . . .(gavel). . .

RECESS: 12:05 p.m.
RECONVENE: 12:06 p.m.

CHAIR PONTANILLA: .. .(gavel). .. Thank you, Members, for that short recess. At this time,
the Charr. . .will recommend passage of bill on first reading.

... Just wanna clarify that. Okay? Thank you very much. Any more discussion?
... All in favor say “aye”.

VICE-CHAIR MOLINA: Ave.

CHAIR PONTANILLA: Motion carried.

YOTE: AYES: Councilmembers Carroll, Hokama, Mateo, Vice-Chair Molina,
and Chair Pontanilla.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: None,
MOTION CARRIED.
ACTION: Recommending FIRST READING of proposed bill.

CHAIR PONTANILLA: Thank you very much, Members. The last item that we do have on our
agenda is Item, Public Works 18.

ITEM NO.18: OUTDOOR LIGHTING (C.C. No. 00-125)

CHAIR PONTANILLA: I, I know. . .the . ..
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... time is. . .of essence. Right now, we’re at noon and I know that some of you have an
appointment at 1:30. So at this time, the Chair would like to defer this item to
Monday. . .what’s the date on Monday?

MR. JENSEN: 27",

CHATR PONTANILLA: To November 27"--

VICE-CHAIR MOLINA: No objection.

CHAIR PONTANILLA: --if no objections.

UNIDENTIFIED SPEAKER: Yeah.

VICE-CHAIR MOLINA: No objection.

COUNCILMEMBER MATEQ: .. .(inaudible). . .

CHAIR PONTANILILA: No objections?

UNIDENTIFIED SPEAKER: .. .(inaudible). . .

VICE-CHAIR MOLINA: Any objections? He just wants to defer.

CHAIR PONTANILLA: .. .(inaudible). . .

UNIDENTIFIED SPEAKER: .. .(inaudible). . .

CHAIR PONTANILLA: Yeah, as well as take public testimony again. Yeah.

UNIDENTIFIED SPEAKER: Uh-huh.

UNIDENTIFIED SPEAKER: .. .(inaudible). . .

NOTE: Silence.

COUNCIL MEMBERS VOICED NO OBJECTIONS.
ACTION:  DEFER pending further discussion.

CHAIR PONTANILLA: ... Okay, Members, at this time, the Chair would like to. . .before |
adjourn the meeting, if you have any discussion or announcements to make?
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. .. If not, the Chair would like to close this meeting. This meeting i1s adjourned

. (gavel). ..

ADJOURN: 12:07 p.m.

APPROVED:

Public Works Committee

/ JOSEPH PONTANILLA, Chair

pwimin:061121

-58.

Transcribed by: Camlle Sakamote



