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don't understand this, but Mauilani couldn't have
been built because that was part of the water line.
And all along the areas, different entities got to
enjoy the ability to develop.

Why Makena didn't develop at that point, I
can't answer that question. Now that they're
wanting to develop and they're asking for some
zoning, and now you probably see the bigger picture
of why, if you had a development on that far end,
you would want to participate in it.

And then finally, 1in Question No. 5 we wrote
about the claim of Makena Resort that they are due
water credits from the Central Maui Water Source
Joint Venture despite the fact that their agreement
has expired. And in it it says we have located no
correspondence from the Board substantiating that
Makena is due water credits from the Central Maui
Source Joint Venture. Since the agreement has
expired, the County is not currently issuing water
allocation credits under this agreement. And so
there goes the entire story of perhaps the
understanding of why Seibu is contending that they
are not in favor of the condition. Okay?

So now, Dain, if you want to repeat your

question to the Water Department -- and I don't know
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if they're the ones. Perhaps Mr. Moto would be the

one to give this legal advice because I think it is

something that we should be careful in how we answer
this question.

COUNCILMEMBER KANE: Mr. Chair?

CHAIR NISHIKI: I really wanna be careful. I don't wanna
put ourselves into a situation.

COUNCILMEMBER KANE: Mr. Chair?

CHAIR NISHIKI: Yes. Go ahead, Mr. Kane.

COUNCILMEMBER KANE: I wanna stick specifically to your
proposed condition --

CHAIR NISHIKI: Yes.

COUNCILMEMBER KANE: -- and I'm trying to find out if all,
part, or none of your condition has been already
accomplished. That's all I'm trying to attain.
Okay?

So the way the condition is broken down, it
talks about source development, transmission,
storage, I wanna, if we can, you know, methodically
if we can go through that process and see did they
already do their storage that would comply with the
application that we have before us? Okay? And that
way we can look at your condition and say yes,
this -- yeah, we can either leave it there or take

it out or figure out that this was only a partial
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compliance, they need to do this.

The next thing 1is transmission. Did they do
it? Did they comply? Does it meet the -- that's
what I'm trying to attain in this discussion, Mr.

Chair, and so I'm just --

CHAIR NISHIKI: (Inaudible) clarity.
COUNCILMEMBER KANE: -- methodical about it.
CHAIR NISHIKI: Yeah. Okay.

COUNCILMEMBER KANE: So if Mr. Moto is the person or if

CHAIR

Mr. Tengan is the person, whoever is the persons or
person, we'd appreciate a response as best you can,
please.

NISHIKI: Yeah. So let's go to a point of the first
sentence in there, which is, "The applicant, its
successors, and permitted assigns shall develop a
private water source...." Shall we stop there,
Dain, and then you wanna ask the question about that

water source?

COUNCILMEMBER KANE: Well, if Mr., well, if anybody from

Administration has this in front of them, if they
can walk through this. Knowing what my question is,

if they can just walk through with it. Okay.

MR. TENGAN: Is your question, excuse me, whether Makena

Resort, through (inaudible) Seibu participated in

the source development agreement?
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COUNCILMEMBER KANE: If they have, according to this

application that's before us now, yeah, PLU 37, from
what I heard Mr. Figueiroa said, it's their position
that they've already complied with, 'cause this
specific condition. So I'm trying to validate that.

I'm trying to say okay, Department, tell me
if they've participated adequately in the water
source development. Have they participated
adequately for the storage facilities, and have they
participated adequately for the transmission 1lines?
Specific to this application.

And if they have, let us know. If they
haven't, let us know. If it's partial, let us know,

SO we can move on.

MR. TENGAN: I think if you want a response relative to

this specific application, it would be more

appropriate for Corp. Counsel to respond to it.

COUNCILMEMBER KANE: Thank you.
CHAIR NISHIKI: Mr. Moto?
MR. MOTO: Mr. Chairman, regarding the history of the

Central Maui joint venture and the Central Maui
source development agreement, the purposes of
today's meeting, all the information that I have 1is
what is outlined in the Department of Water Supply's
February 27, 2004, letter.
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If the question is to, as was rephrased by
Mr. Tengan, if the question is did Seibu Real Estate
Company participate in a Central Maui Joint Venture
Source Agreement, I think the answer is obvious.
It's yes.

Did that payment or commitment anticipate or
are necessarily encompassed the kind of development
that would be permitted as a result of this
particular rezoning, that's a kind of a stretch.
One would have to look at the agreement and also
recognize that back in 1975, it's rather doubtful
that people had in mind the specific uses as
identified on that map because that map didn't even
exist.

So it would be kind of hard to imagine that
anyone at that time could have, with a lot of detail
or clarity, foreseen or anticipated the types of
developments that would be entitled as a result of
this rezoning action. I kind of rather, I wonder
also if Makena Resort, at the time, had fully
developed a concept of its development plans as are

outlined today.

COUNCILMEMBER KANE: So, Mr. Chair, all I'm trying to do

is --

CHAIR NISHIKI: Yeah, I know.
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COUNCILMEMBER KANE: -- you know, I'm just trying to ask

questions to get answers so that we can move forward
on figuring out what, if any, you know, again,
conditions or condition.

You've started it off by putting this on the
table, so we're just using this as a starting point.
Where are we gonna go from here? And all I'm trying
to do is ask, as best I can, questions that can help
us move.

And even if it comes up -- I don't know if
Mr. Moto is basically saying that what was done
doesn't count? I mean, I don't know if he said that
or not. And that we have to Took at this
specifically the way it is now and therefore
contrary to what Mr. Figueiroa is saying on behalf
of Makena Resort, this applicant, that we're gonna
be, you know, putting forward this or any other type
of condition.

I just wanna make sure that we recognize, you
know, if it's appropriate, to recognize what they've
done as far as providing for a water tank that's 1.5
million gallons which, I believe, is in our
possession now. Is that ours? 1Is it the County's,

Mr. --

MR. TENGAN: I believe it's 1.5, and yes, it is in our
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possession.

COUNCILMEMBER KANE: You see my -- so let me try to make

it easier then, Mr. Chair. Does that count towards
this development? Is that gonna count? Is that
something that you, as Chair, proposing this
condition, would you be willing as the proposer to
remove it since we know that there's a 1.5 million

gallon tank sitting there already providing water?

CHAIR NISHIKI: Yeah, let's discuss storage facility --
MR. TENGAN: Chairman?
CHAIR NISHIKI: -- because a water tank is something that

is now on the table. And I wanna segment this and,
Riki, if I could follow this Tine just because, as
Dain said, I propose this and I think that we need
some clarity. Just say for the water tank that is
there that has a 1. -- what is it? -- 1 1/2 million

capacity? George?

MR. TENGAN: I believe Roy stated 1.5.
CHAIR NISHIKI: A1l right.
MR. TENGAN: Mr. Chair, if I may, I'd 1ike to kind of

briefly describe the process that we go through in
approving, let's say, a subdivision or any parcel

that's being proposed for development. And maybe,
you know, the members can formulate the answers in

their minds.
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When an applicant comes to us for meters and
if there's improvements that are needed to service
that property, we would lay out the requirements to
the developer. If additional source is required,
you know, we may, and let's say it's a large
development, we may say that, you know, you need to
develop your source.

However, I just wanna go through the normal
process. Let's say it's a, you know, a 10-Tot
subdivision. I don't know if you can equate that
10-1ot subdivision with this situation, but I wanna
try to make the process as simple as possible.

Assuming that we do have the source, but
let's say our line going into the proposed
development needs to be increased in size for fire
flow purposes or whatever, we would tell the
developer, okay, you gotta bring in this line to
provide adequate fire flow.

And we would then also look at the tank size.
Do we have enough storage to provide for fire
protection? If the tank is too small, then we would
tell the developer that he needs to build a tank.
And if water is not available and if the developer
wants to go ahead and develop his own source, then

that's up to the developer to do.
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So, you know, basically that's how we would
address the requirements for any particular
development, whether source is available, whether
there's adequate storage, and whether there's

adequate fire flow.

CHAIR NISHIKI: Okay, go ahead.
COUNCILMEMBER KANE: I don't mean to hog this, so, you

know, I don't know if other members have questions.

But just on that storage part --

CHAIR NISHIKI: Yeah, just on the storage part.
COUNCILMEMBER KANE: -- so my question is, so we have this

applicant, okay, this one right here, PLU-37. For
sake of discussion, it gets approved. It goes
through. They come back SMA on a phase of this,
whether it's whatever component it is.

There's a 1.5 million gallon tank sitting
down there. So would you, knowing what the current
use is down in the Makena area, do you see yourself
saying you know what, you need additional storage
capacity? Keeping in mind that Makena was the one
who built the 1.5 million gallon tank and dedicated
it to the County. So I'm just trying to nail this

down, yeah?

MR. TENGAN: I think that storage tank is not necessarily

the critical issue with regard to, you know, that
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tank being there because that tank may not be able
to service the proposed project.

Let's say the tank is at the same elevation
or higher. I mean, the proposed project is at the
same elevation or higher than the tank. Obviously,
the tank won't be able to service that proposed
development, so the developer at that time would be
required to put up a storage tank also. So it's
difficult to answer your question unless we're

talking about a specific area on the map here.

COUNCILMEMBER KANE: I don't know where the tank is on

there, and I don't know, if we could have somebody
kinda point where it is, and if it's above all that,
then maybe that question can be answered. So I

don't know if Mr. Figueiroa can just --

MR. TENGAN: Yeah, I'm not familiar with the elevations

or, you know, that familiar with the terrain over
there, so I couldn't tell you whether the existing
tank would be able to service a particular parcel on

that map there.

COUNCILMEMBER KANE: Mr. Chair, is there any objection to

us having Mr. Figueiroa identify where that tank is?

CHAIR NISHIKI: Yeah. Go ahead.
COUNCILMEMBER KANE: And while he's walking there,

Mr. Chair, this is so we can determine is this gonna
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be a necessary component of the condition that you
are asking us to consider? That's the whole reason
for this 1line of questioning.

And you don't have a microphone,
Mr. Figueiroa, so you no need talk. You just gotta
point, I guess. You need a microphone? Okay, so
Mr. Tengan, we pointing at the tank. Okay, so and

that seems to be --

MR. TENGAN: Okay, so assuming that all the Tands below

that tank there is below the elevation of the tank,
then, you know, I think what Roy is pointing out
there is the service area for that particular tank
there. But anything above his hand there would
require another tank which, I guess that would be

the tank site. Approximate tank site.

COUNCILMEMBER KANE: And so I am talking about an existing

tank, so I don't know if Mr. Figueiroa is pointing
to a future tank site that is gonna be part of our
consideration in this condition. So again, I don't
know any of that. I'm just trying to move through,
Mr. Chair, to narrow all this stuff down. That's

all (inaudible).

MR. TENGAN: Mr. Chair, that determination would be made

upon the submittal of the development plan.

CHAIR NISHIKI: And that is what this application, if you

RALPH ROSENBERG COURT REPORTERS, INC.
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read the condition, it says these storage
facilities, we're talking about the tank, yeah?
Committee members? And then it says in accordance
with County standards, of which shall be privately
maintained and operated.

So, in other words, if that is what it is,
and should the County require more, then this
condition is saying that, you know, they've gotta
conform to County standards. It's not asking any
more, if you read it. And should they need to be
put more in, then that's what they gotta do of which
shall be privately maintained and operated.

And I guess maybe, George, or maybe Mike, so
we can have some history of why the Planning
Commission so designated or put the language in
here, what is the fundamental reason why they did
it, Mike, if you were there during the 670

application?

VICE CHAIR HOKAMA: Chairman?
CHAIR NISHIKI: Yeah. Go ahead, Riki.
VICE CHAIR HOKAMA: I would hope we would not confuse the

condition that was part of 670 with Makena Resort's
proposal. You presented us a water condition based

upon Wailea 670.

CHAIR NISHIKI: Yes.
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VICE CHAIR HOKAMA: I would hope we would look in Makena

as Makena because I do not view Wailea 670 as a
developer in the same category as Makena Resort.
Okay? And I just share that because, and I'm sorry.
You know, I think part of the history needs to be
reshared.

When the Maui made a decision that Kapalua,
Kaanapali, Wailea, Makena would be the resort
destination areas for this island, certain land use
approvals went in motion and became into ordinances,
came part of our general plan, came part of our
community plan, came part of joint venture
agreements, and part of it is why we are here today
discussing this request.

I would hope we would take into account why
we are here today and how we got here and not just
look at only this snapshot in time and say whether
or not they did their share, they didn't do their
share. But look at when it started, how the
participation occurred, and now when we are here at
this point, say to ourselves and make our own
determination, did they ante up their portion?

Because in the back then, I think you're
right. They had no idea of exactly how the

specifics would be of this resort destination area,
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but they did know that they had to pay their fair
share to bring certain infrastructures to the area,
which they have done so in their pro rata funding.
And so when you look at conditions, I hope we
look at conditions that is fair to be placed upon
them, and I have no problem supporting those
conditions as it relates to them in conjunction of
what we have viewed and know from the past that they
have been a participant of. And that's why I would
ask us not to confuse it with 670 because to me 670
is a new kid on the block and they do not deserve
the same standing that I'm gonna give Makena Resort.

CHAIR NISHIKI: Yeah. Are you done, Riki?

VICE CHAIR HOKAMA: Yes, thank you, Chairman.

CHAIR NISHIKI: If you read mine, mine is not asking any
more or less. I'm saying in accordance with County
standards.

(Chair Nishiki and Vice Chair Hokama talking at the same

time.)

VICE CHAIR HOKAMA: -- 'cause you‘mentioned 670 a couple
of times and so I just, you know, are we getting the
two things viewed as one --

CHAIR NISHIKI: No.

VICE CHAIR HOKAMA: -- similarities or what? You know, I

just ask you that. You know.
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CHAIR NISHIKI: No. This is 1in regards to why this
condition was put in and it's probably a condition
that, probably a good one, because it addresses
maybe some of the concerns that may not be put in.
And I'm sure that they asked for legal advice in
putting in this condition. That's all I'm saying.

And similarly, I am asking now, you know, and
I think Dain has, you know, all of you has the same
concern. History on, Mike or Brian, if you were
there, on this condition, and the concerns that the
Commission had when they put it on.

Planning Department?

MR. FOLEY: Mr. Chairman, I was not involved with the
County in any way two or three years ago when this
condition was required by the Planning Commission,
so I have no idea what transpired at that meeting.

MR. MOTO: Mr. Chairman, I have no, I don't recall any
facts. I'm not even sure if I was there at the time
with the Commission. I may have been; I just don't
remember.

CHAIR NISHIKI: Okay. What about the Water Department,
being that this is a water condition?

MR. TENGAN: Is the question do we know why it was placed
or (inaudible) --

CHAIR NISHIKI: Well, is this over and above any
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condition? Is it strict? 1Is it a good condition,
or is it a bad condition? Is it really --

MR. TENGAN: Rather than --

CHAIR NISHIKI: -- making it unequal to, on the other
developer? Because I'm sure that we wanna make sure
that everything that we do is fair. And Riki is
saying --

VICE CHAIR HOKAMA: And Chairman, Chairman, Chairman.

CHAIR NISHIKI: Yeah, go ahead.

VICE CHAIR HOKAMA: So I'm listening to you. 1I'm
listening to the members. I've heard Mr. Tengan.
And so maybe we need to ask the applicant Makena
Resorts two questions: Do they object to paying
transmission and storage as would be required by the
County, if this is approved? And let's get a
response.

And second, let's ask them how they
determined their fair share of the original joint
venture source and transmission project? And maybe
that might help us understand whether or not we will
determine or not it's fair or not.

And so I think those are two important areas
that might assist the Committee in deciding,
particularly if they object to the discussion of

storage and additional transmission requirements.
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CHAIR NISHIKI: Yeah, because if they're satisfied, then
it's not a big deal.

?: True.

CHAIR NISHIKI: You know, what's the harm in putting it
in?

VICE CHAIR HOKAMA: Yeah, but Chairman, I think you're
also asking the next step. Are you willing to now
participate in additional storage and transmission
requirement? Isn't that the question? So let's
pose it --

CHAIR NISHIKI: Yeah, I think that's --

VICE CHAIR HOKAMA: Let's pose it to them and say are you
willing and let's get a response, and I'11 be
curious to know how they determined their fair share
of the original source development requirements as
well as the transmission requirement. Maybe that
might help us understand --

CHAIR NISHIKI: Roy, let me ask, let me put it this way.
If the County determines you need to put in more
storage to conform with County standards, then I
don't see any problem in this condition. And if
you -- go ahead.

MR. FIGUEIROA: Being involved with the development and
construction of these facilities, I'd Tike to

clarify what part of it we have concern with. We
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know that, as Mr. Tengan explains, if there are
inadequate storage facilities, that we would be
required to put them in.

For example, the storage facility we have
now, it's at a particular height. It can only serve
so much of the land where you can have enough water
pressure. For the next phase above that Tine, I was
pointing along about the middle of that line. It
served about approximately 140- to 150-foot
elevation. The water tank is at 265 feet, the
bottom elevation. So we can only go to about 140,
150 feet.

Then when we go above that 140- to 150-foot
elevation, we'd have to put something higher, about
450, at least, foot elevation. When that's
required, we have no objections. 1In fact, in our
plan for this area, we do have locations where we
planned these facilities. The transmission lines
that would be needed to extend what's already there
various parts of the property, we would do that too.

However, what it says here is to develop
private facilities, private water source, storage
facilities, and transmission lines. We're saying
since we participated in the development of the

public water source, we'd Tike to be able to connect
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these facilities to the public source as long as
water is available. What the Water Department is
saying is that they would have public water
available in the future.

If you look at the condition that was
proposed prior, it says from the Planning Commission
that petitioner shall participate in the funding,
construction of adequate water source, storage, and
transmission facilities and improvements in
accordance, etc., with the proposed Taws of the
County or the Taws of the County of Maui. So we
have no objection to that.

It's where you say that we have to do it on a
private water source that we have, that was my
objection. And if you Took at the way it's
developed, I think if a developer comes 1in and there
is adequate source, then he's not required to put
additional source. If there is adequate storage,
he's not required to put additional storage.

In this case we know in our particular area
we put in the existing storage, but we would be
required to put additional storage higher up and we
would have to extend any transmission lines to that
to be able to fill that storage tank.

So our concern was with the development of
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the private system.

CHAIR NISHIKI: Got it. Okay.

VICE CHAIR HOKAMA: Thank you for allowing that response,
Chairman.

CHAIR NISHIKI: Wait now; he's got something else.

MR. FIGUEIROA: No, I believe he had --

VICE CHAIR HOKAMA: My second question was how did you
determine your share because what's shown from the
response by Department of Water is broken into 19
parts and some people had more proportion than
others? You had a 4:19, I believe, ratio assigned
to Seibu/Makena Resorts. So can you tell us how
that became a part to be your share for source
transmission, water source development, as well as
transmission?

MR. FIGUEIROA: Well, this proportion came about as each
of the partners estimated about how much water they
would use for the eventual development. So in our
case at that time it was thought about 4 million
gallons a day. You can see that what we propose now
is significantly less than that.

VICE CHAIR HOKAMA: Before you continue, the 19th was
because of the 19 million gallons that this joint
venture was assuming would be developed from the

sources; would that be a correct assumption?
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?:

MR. FIGUEIROA: Well, it actually went the other way.

It's the 19 that we thought we needed, so at that
time the agreement was to develop the 19. But it
was because of each joint venture partner's estimate
of what they would use, you combine that altogether
you got 19 and then you took a proportionate share.
Ours was about 4 million gallons.

At that time we thought, as I said earlier in
our discussions, we thought maybe, you know,
everybody had I guess --

Big dreams.

MR. FIGUEIROA: Good point. We thought at first was about

6,000 units. Then we dropped it down to 4,000
units; then 2500 units. And now you can see that we
think, we think we will be developing about 11 or
1200 with the possible time-shares. So that's why
our demand, estimated demand, is much less than we
estimated before.

So we did look at that area. I know Mr. Moto
I think said well, maybe this wasn't anticipated.
But the community plan did cover a large area. In
fact, the community plan designations are more than
the zoning that we're asking right now. This is
within the urban areas right now. So that's why we

did anticipate a greater volume at first. So we did
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look at potential development of what you see now.
VICE CHAIR HOKAMA: Thank you. Thank you, Chairman.
CHAIR NISHIKI: Okay. We've hit the witching hour of
5:40. I think the Chair would look at what was
mentioned and discuss this private/public concern
and probably will remove it if it's not necessary.
Again, this meeting is in recess till 4:30
tomorrow. (Gavel.) Thank you.

RECESS: 5:40 p.m.

p1u040317
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the State of Hawaii, hereby certify that the proceedings
were typed by me under my supervision; that the foregoing
represents to the best of my ability, a true and correct
transcript of the proceedings had in the foregoing matter.

I further certify that I am not attorney for any of
the parties hereto, nor in any way concerned with the
cause.

DATED this 13th day of April, 2004, 1in Honolulu,

Hawaii.
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