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3

CHANGE IN ZONING FOR MAKENA RESORT
(c.c. No. 00-242; committee Report No. 01-240;
and c.c. No. 02-46)

CHAIR NISHIKI:

The meeting for Planning and Land Use

4

please reconvene.

Let the record show

5

councilmembers Carroll, Hokama, Johnson, Mateo,

6

Molina, Kane, Pontanilla, Tavares, Nishiki present.
Corporation Counsel is not here right now.

7

8

Because of that I think the Chair wants you to look

9

in the area of cultural impacts.

And I think with

10

you there you have a letter recently sent to Mike

11

Foley from the Department of Land and Natural

12

Resources dated March 15th, 2004.
Mike, would you like to -- and we'll wait for

13
14

Members to get that communication.

I think it's the

15

last one in your folders.

16

think staff may be able to supply you with extra

17

copies.

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

20

you one.

If you don't have it, I

Charge him $25.

Any Members without that copy, we can get

21

COUNCILMEMBER KANE:

Can you cite the copy

22

COUNCILMEMBER TAVARES:

March, I believe.

23

COUNCILMEMBER KANE:

the date and (inaudible).

24

CHAIR NISHIKI:

25

MR. FOLEY:

Yeah.

It's--
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1

CHAIR NISHIKI:

2

MR. FOLEY:

3

COUNCILMEMBER TAVARES:

4

CHAIR NISHIKI:

5

MR. FOLEY:

6

COUNCILMEMBER TAVARES:

7

CHAIR NISHIKI:

8

May 15th.
March 15th.
March?

March 15, excuse me.

It's from Historic Preservation.
So it's the last entry.

Who doesn't have it?

in your, let me see, in your --

9

MR. FOLEY:

David handed out copies --

10

MR. RAATZ:

Yesterday.

11

MR. FOLEY:

12

CHAIR NISHIKI:

13

COUNCILMEMBER TAVARES:

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

16

CHAIR NISHIKI:

17

COUNCILMEMBER CARROLL:

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

20

COUNCILMEMBER CARROLL:

21

CHAIR NISHIKI:

22

MR. FOLEY:

23

CHAIR NISHIKI:

24

MR. FOLEY:

25

It's the last entry

yesterday.
Number 37, binder X to C.
Ecstasy.

Who doesn't have it?
We have it.

Everybody has it?
Yes.

Yes.

Okay.

Good.
Thank you.

Mike--

Okay.

Mr. Chairman
go ahead.

this letter from Historic Preservation was

faxed to us yesterday, March 17, and it replaces the
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1

letter that was sent to the county of January 24th

2

of 2000.

3

probably have buried somewhere in your -- in your

4

information.

5

basically said that the -- the change in zoning will

6

have no effect on significant historic sites because

7

it was a -- a paper action and didn't result in any

8

direct development.

That's a letter that you

you also

That previous letter four years ago

The -- the new letter from Historic

9

10

Preservation contains more information and also

11

contains a different recommendation date.

12

actually recommend on the second page, four -- four

13

conditions that could be added by the -- the Council

14

to this -- this zoning action.

They

Mr. Chairman, do you want me to read the --

15
16

this letter or -- I guess if everybody has copies I

17

don't need to.

18

-- it says at the beginning that there have been a

19

number of studies done on the site, but there are

20

inconsistencies regarding the

21

data.

22

and individuals that have conducted previous

23

archaeological inventory surveys, and some of the

24

earlier work does not meet the current standards of

25

investigation.

Basically let me summarize that it

the available

And there are a number of different agencies
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6

And also, some of the individual cultural

2

sites have duplicate SHPD numbers because they were

3

done by different people at a different time.

4

the second page, they state that the current

5

database does not accurately reflect the

6

archaeological record of the area, and they conclude

7

that the change in zoning application could have a

8

significant effect.

9

So on

And they recommend that Makena Resort hire an

10

independent consulting archaeologist to -- to

11

perform four tasks.

12

historic preservation work and prepare an overall

13

map; number two, conduct additional archival work;

14

number three, ground truth the areas in question;

15

and number four, submit to SHPD a scope of work

16

detailing proposed archaeological inventory work.

Number one, evaluate past

17

The -- they state after that that the -- if

18

the above measures are done, it will allow SHPD to

19

correct any existing inconsistencies.

20

letter is -- is signed by Holly McEldowney, the

21

Administrator for SHPD.

22

CHAIR NISHIKI:

23

Members?

24
25

And the

Any questions for -- from Committee
Riki?

VICE-CHAIR HOKAMA:

Chairman, if I recall correctly in our

meetings that you've conducted in South Maui, the
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1

Kihei Community Center, I believe I heard the

2

applicant's consultant in charge of this cultural

3

resources documentation that that is exactly what

4

they are doing.

5

letter reinforces the current efforts.

And if anything, I would say this

So if I may ask either Mr. Figueiroa or the

6
7

consultant himself if that is an accurate

8

understanding of myself and -- and for the Committee

9

Members, please.

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

12

VICE-CHAIR HOKAMA:

13

Mr. Figueiroa?
Mr. Sinoto is here.
Either one.

-- your consultant.

I would say maybe your

If you'd state your name,

14

please, for the record and your relationship to the

15

applicant.

16

MR. SINOTO:

My name is Aki Sinoto.

My firm, Aki Sinoto

17

Consulting, is the archaeological consultant for

18

Makena Resort.

19
20

VICE-CHAIR HOKAMA:

Did you hear the question I posed to

the Chairman or do I need to repeat it again --

21

MR. SINOTO:

No.

22

VICE-CHAIR HOKAMA:

-- as -- as what I -- I believe I

23

heard in your comments to the public at the Kihei

24

Community Center?

25

MR. SINOTO:

Yeah.

That -- that's correct.

These four
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1

conditions that DLNR included in their March 17th

2

letter does reflect what we intended to do basically

3

in the first part of our three-part Cultural

4

Resource Management Plan, which was to try and

5

reconcile all the differences from the previous work

6

and compile that information into a -- a GIS

7

database.

8

with SHPD to look at which inventory survey reports

9

would be the most appropriate to use in this

10

compilation.

11
12
13

And along the way, we would coordinate

So, yeah, it's -- their conditions are fully
reflected in our management plan proposal.
VICE-CHAIR HOKAMA:

Okay.

And Mr. Figueiroa, if you'll

14

please.

15

Historic Preservation Division, has requested that

16

we consider this as conditions to the subject

17

application.

18

incorporate all four points as stated in

19

letter dated March 15th from Department of Land and

20

Natural Resources, State of Hawaii?

21

copy of this?

22

MR. FIGUEIROA:

Ms. McEldowney, Administrator of the state

Do you have any objections to
in the

Do you have a

I believe I -- I saw a copy of that and

23

Mr. Sinoto has a copy.

24

from I believe this was last week, formulated

25

conditions that reflected what would be covered and

But we had already, even
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9

would cover all of those points.
But since we saw the letter, we enlarged the

3

proposed conditions such that it would include the

4

kind of language he includes even though our first

5

draft did include those four points, although it did

6

not specify it this exact same way she did.

7

had both -- both ways of looking at it if you were

8

interested in

9

VICE-CHAIR HOKAMA:

10

MR. FIGUEIROA:

11

VICE-CHAIR HOKAMA:

So we

So
adopting those conditions.
So are you informing us this evening

12

that you have a replacement condition that -- that

13

goes even further than the letter is recommending?

14

MR. FIGUEIROA:

No.

I'm saying it's consistent with the

15

letter, but we had written this even before

16

receiving that letter.

17

letter, we adopted the kind of language they used so

18

-- so that they could see that what we meant in the

19

first part of our conditions were included.

20

Although it's meant here, we spelled it out in our

21

second draft.

22
23
24
25

VICE-CHAIR HOKAMA:

Okay.

But since we received the

And has that been distributed

to the Chairman?
MR. FIGUEIROA:

No, we have not had the opportunity to

respond yet because this particular draft also
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1

addresses another -- other parts of the conditions

2

that I don't believe are covered in that letter.

3

Correct?

4

VICE-CHAIR HOKAMA:

5

MR. FIGUEIROA:

Okay.

It discusses the type of components of the

6

-- the Cultural Resource Management Plan, it

7

discusses the archaeological and the cultural and

8

how each would be handled.

9

proposed condition we have discusses.

10
11

12
13
14

VICE-CHAIR HOKAMA:

Okay.

So that's what this

When would you be willing to

share that language with us?
MR. FIGUEIROA:

Anytime that we have the opportunity to --

to hand that out, we'd be glad to do it.
VICE-CHAIR HOKAMA:

Chairman, I would request if you would

15

allow the

16

condition under Cultural Resource Management so that

17

the Members may review it and see if it is an

18

acceptable condition.

19

CHAIR NISHIKI:

Mr. Figueiroa to propose his revised

Yeah, he can pass it out.

As -- as you so

20

-- as you've seen, Members, the Chair passed out to

21

you basically where we are so far in this four-page

22

letter on conditions.

23

And -- and in it I have taken into

24

consideration this reference made in the latest

25

letter which states:

Since our 2000 review comments
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1

we have -- on the second paragraph -- have had

2

occasion to reexamine the previous correspondence

3

and level of existing archaeological work on the

4

Makena Resort property, and it has become apparent

5

that there are inconsistencies in the available

6

data.

7

county of Maui Council, Planning and Land Use

8

committee, and concerned citizens regarding the

9

rezoning application, and we have considered these

10
11
12

We have also received inquiries from the

opinions in providing these revised comments.
And it goes on to say:

Historically several

several agencies or individuals conducted

13

archaeological inventory surveys and other

14

archaeological work on portions of the above TMKs

15

and it is spelled out in the application and in the

16

subject matter here.

17

occurred over a period of 30 years and including

18

varying levels of work from reconnaissance survey to

19

inventory survey and different types of mitigation.

20

The passage of time and -- I can't

21

how to say that word, con-com-tant

22

COUNCILMEMBER JOHNSON:

23

CHAIR NISHIKI:

These compliance actions

I don't know

Concomitant.

-- concomitant improvements in

24

archaeological survey and mitigation methods have

25

also meant that some of the earlier work does not
RALPH ROSENBERG COURT REPORTERS, INC.
(80S) 524-2090

PLU 3/18/04

12

1

meet current standards of investigation as codified

2

in Hawaii Administrative Rule, HAR, Chapters 13-275

3

through 284.

4

In addition, our data indicate that in some

5

cases sites were recorded in more than one

6

investigation with multiple surveys carried out in

7

overlapping areas.

8

of duplicate, and I don't know what SIHP numbers to

9

individual sites.

This resulted in the assignment

As a result, our current database

10

does not accurately reflect the archaeological

11

record of the area.

12

This unfortunate occurrence has made it much

13

more difficult for us to evaluate the status of

14

individual sites or site complexes and a need for

15

any further surveyor mitigation work.

16

Consequently, we wish to revise our original comment

17

on the CIZ application and state that we believe

18

that the requested action, if approved, will have an

19

effect on significant historic sites known to be

20

present.

21

In order to mitigate any effect on

22

significant historic sites, we wish to recommend

23

that Makena Resort Properties hire an independent

24

consulting archaeologist who will be responsible

25

minimally for the following tasks:
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Number one:

Evaluate all past historic

2

preservation work in the area and prepare an overlap

3

map for submission to the state Historic

4

Preservation Division that will accurately depict

5

areas that have previously subjected to

6

archaeological inventory survey.

7

Number two:

Conduct additional archival work

8

allowing state Historic Preservation Division to

9

evaluate which archaeological inventory survey

10

reports, as well as mitigation plans, including data

11

recovery and preservation plans, were submitted for

12

review and approved by state Historic Preservation

13

Division.

14

Three:

Quote, ground truth, end of quote,

15

the areas in question to correlate areas that have

16

received some level of archaeological work to

17

approve and/or implement developments to date.

18

Number four:

Submit to state Historic

19

Preservation Division a, quote, scope of work, end

20

of quote, detailing proposed archaeological

21

inventory work on areas that have not been developed

22

to date, regardless of whether an archaeological

23

inventory has previously been conducted.

24
25

This step is needed because as noted above we
believe that the standards of past archaeological
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1

inventory surveys in the project area especially

2

those carried out more than ten years ago do not

3

meet our current minimal standards in all cases, and

4

these areas must be evaluated independently.

5

If the above measures are attached as

6

conditions to the subject zoning application, then

7

we believe that any effect on significant historic

8

sites due to rezoning will be mitigated.

9

In addition, if carried out the above

10

measures will allow us to correct any existing

11

inconsistencies in the data, including the

12

resolution of cases which duplicate site numbers

13

that have been accorded to single sites, period.

14

Thank you for the opportunity to provide

15

additional recommendation on this action.

16

you have any questions, please contact Dr. Melissa

17

Kirkendall.

18

Should

And it's signed by P. Holly McEldowney,

19

Administrator of State Historic Preservation

20

Division.

21

I guess she's the new person now there.

And if you reference that again one, two,

22

three, four-page summary of conditions of where

23

we're at, the Chair has in the number 16 condition

24

put in word for word what the State Historic

25

Preservation Division has recommended as a
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15

condition.
Dain, I'm sorry, go ahead.

2

3

COUNCILMEMBER KANE:

4

Mr. --

5

CHAIR NISHIKI:

No.

Are you going to respond to

Yes, yeah, yeah.

I just wanted to read

6

this because this is from the state Historic

7

Preservation Division.

8

you want to respond because -- and then tell me if

9

you have any objections to us putting in these four

10
11

And I will now allow

Roy,

conditions.
MR. FIGUEIROA:

First of all, I want to say that we did

12

relay on the approvals from H -- HSPD [sic] which

13

were never contradicted until some of the content of

14

the letter that you are talking about today.

15

what SHPD now is asking is for assistance in

16

updating their database essentially, and it's our

17

work that will make their future reviews more

18

effective and efficient.

And

Then the reason they also seems like they

19
20

want a independent archaeologist to do the work is

21

since they do not have the staff to do this because

22

of the

23

what it encompasses.
So we have no objection.

As I said, we

24

included that language in our proposed condition

25

along with other conditions that were -- that -RALPH ROSENBERG COURT REPORTERS, INC.
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1

that were discussed before, and Mr. Sinoto can give

2

some additional insight into this.

3

MR. SINOTO:

I think during the meetings last week in

4

Kihei, I brought up the fact that stipulations for

5

historic preservation activities do evolve.

6

since a lot of these -- some of these surveys were

7

done 30 years ago, I think it was expected that

8

there would be some updating necessary.

And

But in terms of inventory surveys that have

9

10

already been completed, even if they're 10

11

years or more, in terms of what's normally done is

12

the inventory survey, the fieldwork itself isn't

13

repeated because basically the same procedures and

14

criteria for excavation and testing are still

15

practiced today.

16

of background information that's required in a

17

report.

18

10

But what's changed is the amount

So when we're asked to update inventory

19

surveys, essentially we don't go back into the field

20

but we do a lot of archival research and we update

21

that portion of the report.

22

resubmitted to SHPD who will review it and then

23

approve it.

24

that's what's required.

25

And the report is

And so for a lot of these cases I think

But in terms of our Cultural Resource
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1

Management Plan that I explained about what we were

2

intending to do, I think i t ' l l go far beyond that

3

and we'll compile the information for the whole

4

property.

5

SHPD's future review as well.

So that -- that'll really facilitate

And, yeah, could -- could I go over the

6

7

handout?

8

CHAIR NISHIKI:

9

MR. SINOTO:

Sure.

Okay.

This is the management plan that we're

10

in the process of preparing.

11

as I stated previously, we won't be able to complete

12

this until we get the input that we're seeking from

13

various native Hawaiian groups and organizations.

14

Excuse me.

And as --

And based on some of the, I think, the

15

desires that came out of the

this Committee

16

meeting, I think at the time

at the point where

17

this draft plan is completed, it'll be submitted for

18

approval by the State Historic Preservation

19

Division.

20

to have informational meetings with Maui County

21

Cultural Resources Commission, as well as the -- the

22

Maui-Lanai Islands Burial council.

23

through that step before approval by the State

24

Historic Preservation Division.

25

But prior to that, I think it'll be good

So we'll go

Now for the Cultural Resource Management Plan
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1

itself, i t ' l l consist of two components, one would

2

be archaeological and the other one will deal with

3

cultural issues.

4

be prepared by a qualified archaeologist.

5

January, state Historic Preservation Division

6

requires a permit to -- to conduct archaeological

7

activities within the state.

8

firm would have to be a permittee.

9

hold the state permit to do this kind of work.

10

The archaeological component shall
As of

So this person or this
And currently I

And in this plan, we need to address the

11

three mitigation procedures, the first one being the

12

preparation of the GPS point survey map of all

13

existing archaeological sites within the Makena

14

Resort property.

15

And together with that, we'll be compiling a

16

GIS database which will be compatible with the state

17

Historic Preservation Division's database so that

18

they won't have to manipulate our database to put it

19

into theirs.

20

this, we can just download directly to their

21

database and they'll have an -- an existing database

22

for the Makena properties.

23

the letter talks about, that they don't have that

24

data currently easily available to them.

25

In other words, when we're done with

And this is part of what

The two other procedures are to formulate the
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1

preservation recommendation for specific sites and

2

then to formulate data recovery recommendations for

3

other specific sites.

4

subjects of the Cultural Resource Management Plan as

5

far as the archaeological component is concerned.

6

So those are the major

For the cultural component, this will be

7

primarily prepared in consultation with native --

8

native Hawaiian organizations.

9

select the appropriate groups or organizations that

But in order to

10

can consult with us, we'll be relying primarily on

11

the Maui-Lanai Burial Council and also Na Kupuna '0

12

Maui to give us direction on this.

13

component shall primarily address items that are

14

pertinent to the preservation aspects.

15

And this

And it won't be limited to these three, but

16

it would -- it would deal primarily with subject

17

matter such as access to specified sites,

18

appropriate protocol for descendant visitations to

19

ceremonial or burial sites, and the manner and

20

methods for preservation.

21

input this list will be increased, but that'll come

22

when we submit the draft Cultural Resource

23

Management Plan for department review.

24
25

MR. FIGUEIROA:

And I'm sure with their

If I may, I -- I believe there's a typo on

the one, two, third paragraph.

I believe that's
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1

supposed to be the same initials as on the first

2

paragraph, the MLIBC.

3

dyslexic right there.

4

CHAIR NISHIKI:

5

Jo Anne?

6

The -- those letters are

Anything else?

COUNCILMEMBER JOHNSON:

Questions, any questions?

In the management plan that you've

7

laid out, does this include all of the lands that

8

we're looking at that are now being requested for

9

rezoning, it includes everything, and all the

10

archaeological inventory has been completed on all

11

of those lands?

12

MR. SINOTO:

Yes.

It -- it includes all of the lands that

13

we're talking about in this hearing, as well as

14

those -- and -- and in essence we're look -- looking

15

at the whole property.

16

COUNCILMEMBER JOHNSON:

Okay.

So everything -- a complete

17

archaeological inventory and all the work has

18

already been done on everything, so you're in

19

complete compliance.

20

MR. SINOTO:

21

COUNCILMEMBER JOHNSON:

22

When we're done with this plan.
No.

I mean now, everything has

been inventoried and every --

23

MR. SINOTO:

Well--

24

COUNCILMEMBER JOHNSON:

25

completed?

-- all the work has been
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MR. SINOTO:
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-- up -- up till -- up till the state revised

2

their conclusion on the matter, we were in

3

compliance.

4

since some of the surveys were 10 years or older,

5

they're saying that we're not in compliance with the

6

current standards.

7

But now the March 15th letter says that

COUNCILMEMBER JOHNSON:

Okay.

So what we have before us

8

then you're saying is not -- because they haven't

9

had a chance to look at the revised submission with

10

all of the compliance issues addressed, you're

11

saying that according to them you are not in

12

compliance.

13

MR. SINOTO:

At -- at this point.

But like I said, the

14

the compliance matter is actually not a field

15

field one where I don't think they have any

16

questions regarding the number of sites that were

17

discovered or the number of sites that -- that were

18

subsurface tested.

19

issue, like I said earlier, it's basically a

20

background one where if we were to revise the

21

inventory surveys, we would have to include little

22

bit more background data.

23

they're requiring.

24
25

In terms of the compliance

And that -- that's what

Because this isn't the only project in which
this is occurring right now.

There are others that
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1

we've had to update existing inventory surveys up to

2

the current level of, you know, their review.

3

every few years they change the standards, so we go

4

back and try to fulfill those requirements that are

5

put upon us.

6

COUNCILMEMBER JOHNSON:

In

in regard with Chapter and I

7

think it's 13-284 if I'm not mistaken, are you

8

are you saying you're fully compliant with

9

everything in that chapter under Hawaii Revised

10
11

So

statutes?
MR. SINOTO:

I would say we're compliant except for the

12

portion that outlines an inventory survey report

13

with some of the items in the background section

14

such as previous archaeology.

15

because it's more than 10 years old, there's a lot

16

more work that's been done in the area.

17

want to us to update, you know, the different

18

projects that have occurred since the completion of

19

that last survey.

20

COUNCILMEMBER JOHNSON:

Previous archaeology,

So they

And, you know, because I'm not

21

familiar with the process, is this -- when you go

22

through all the inventory and you go through the

23

reporting procedures and you go through the

24

recordation and the updating, is this part of a

25

public process?
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It is now because when I submit the revised

2

report, not only SHPD but the public has a 30-day

3

review period.

4

COUNCILMEMBER JOHNSON:

Okay.

So at least as far as this

5

is -- this is concerned, what we have before us,

6

that has not gone through that review period because

7

if --

8

MR. SINOTO:

9

mean?

The Cultural Resource Management Plan you

10

COUNCILMEMBER JOHNSON:

11

MR. SINOTO:

Yeah.

No.

That's right.
Because actually, the Cultural

12

Resources Management Plan that we're intend --

13

intending to do is not something that they're

14

requiring of us because a preservation plan or a

15

data recovery plan can be specific to a single

16

parcel of land.

17

But we're saying, you know, we're looking at

18

a single landowner, there's been a myriad of work

19

done in the past, let's just do it altogether so

20

it'll make it not only easier for the owner for

21

future planning purposes, but it'll be -- facilitate

22

the review process for DLNR.

23

So actually, in one aspect we're -- we're

24

working together with DLNR to update and improve

25

their database and evaluation capabilities.
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COUNCILMEMBER JOHNSON:

And the only -- the only concern I

2

have about that is because it is a public process,

3

because there is this period in which the public has

4

a right to comment and perhaps they know there's

5

other knowledge, which I know you basically list

6

Na Kupuna '0 Maui or the Maui-Lanai Island Burial

7

Council, because of that knowledge in the community,

8

I'm concerned that that information, you know, may

9

have a significant bearing on what we're looking

10

at.

11

Because just for me as a legislator, when I

12

approve something I want to make certain that what

13

I'm approving if there's a land use change and all

14

of a sudden something is discovered like what

15

happened with the Ritz Carlton, I don't want to have

16

a repeat of that because then it just really it

17

short circuits the whole public process because look

18

at what happened there.

19

So when I'm looking at a parcel of land, if I

20

don't have all that information in front of me and

21

all that knowledge and it's been approved and

22

commented on by the public, it's very difficult for

23

me to say whether or not it's appropriate to rezone

24

that land if it's hotel, maybe it would be more

25

appropriate to switch that over to another area.
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So you understand what I'm saying

1

2

MR. SINOTO:

3

COUNCILMEMBER JOHNSON:

4

5

Yeah, I do.
that I am really concerned

about this.
MR. SINOTO:

I would -- I would agree with you if large

6

pieces of -- of that property hadn't undergone any

7

fieldwork.

8

case.

9

undergone fieldwork.

10

But in this instance, that's not the

The majority of the property has already

So I know some people have said, oh, in areas

11

where there'll be more discoveries, I -- I don't

12

think there is going to be too many more areas where

13

we're going to find sites.

14

are going to be is going to be subsurface.

15

be during the data recovery process where we -- we

16

do more excavations.

17

discoveries will be made.

18

What the new discoveries
So it'll

So that's -- that's when new

So in terms of -- I understand, you know,

19

what -- where you're coming from.

But in terms of

20

having new discoveries that might be destroyed as a

21

result of any new development, I think it's very

22

unlikely especially in this area.

23

Plus knowing what we know about the deposits

24

in this area, the soil deposits are very shallow so

25

that even during monitoring, for instance, the whole
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1

golf course area was monitored when the golf course

2

was being constructed, and we had very little

3

recovery of new materials that we -- that we hadn't

4

known about.

5

COUNCILMEMBER JOHNSON:

Well, and -- and you won't really

6

know that for certain until you do that data

7

recovery.

8

MR. SINOTO:

9

work.

10

Is that correct?

Yeah, either the data recovery or monitoring

COUNCILMEMBER JOHNSON:

The -- the other two things, and I

11

think I asked you this too the other night, is about

12

those two sites that were actually -- I think it's

13

Makena Landing and the Makena, I guess, the site,

14

you know, those

15

MR. SINOTO:

Complex.

16

COUNCILMEMBER JOHNSON:

Yeah, the Makena Complex, right.

17

Those two areas, those are still kind of up in the

18

air because they're listed in one part of, you know,

19

the community plan and then they're not listed in

20

your --

21

MR. SINOTO:

Well, I got --

22

COUNCILMEMBER JOHNSON:

23

MR. SINOTO:

-- your outline.

-- after we had our discussion, I called up

24

SHPD and I got some clarification from them.

25

of those, the Makena Landing and the Makena Complex
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1

sites, were again, like I said before, designated

2

during the 1973 Maui island-wide inventory process.

3

Currently, SHPD maintains a file and then it's

4

called the working file.

5

site number a site.

6

They don't consider that

And what they do is as increments of that

7

complex become inventoried because it spans a whole

8

bunch of different landowners, as -- as portions of

9

it become inventoried, they include that into the

10

file just as an update.

11

that keeps the inventory, they don't consider those

12

two things as discrete sites anymore.

13

COUNCILMEMBER JOHNSON:

But according to the person

You -- you mentioned the subject

14

of landowners.

15

application, you know, because Makena Corporation is

16

just one of the applicants on this, you've got --

17

let me just find it.

18

entities, the Makena Aina Corporation and the Aina

19

Mua Corporation.

20

And when I was going through the

There's two other, I think,

And just in going through the application,

21

and maybe, Roy, I don't know, maybe you can answer

22

this, but all of the individuals listed here like

23

the Poepoe family members, and the Blairs, and let's

24

see, Kalawai, Meyer Ueoka, Moikeha, all those

25

individuals then, those are all part of that
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1

corporation or that legal entity that is applying

2

for this?

3

MR. FIGUEIROA:

No.

That indicated the -- the ownership

4

belonging to the present company owning that

5

particular land, where -- where that ownership came

6

from.

7

what you're looking at.

8

report or the --

9

COUNCILMEMBER JOHNSON:

It's -- I believe that was

I'm not sure

It might be the title

Well, this is on page 10 and page

10

11 and it's basically I guess it is the title

11

report.

12

it's limited warranty deed, is that lands that were

13

either taken by quiet title or through some other

14

form of acquisition for partitioning?

15

MR. FIGUEIROA:

So what you're saying when they state that

We -- we did buy that property.

And if

that deed showed who the present

16

you look it was

17

owner is.

18

had to have submit proof of ownership and that was

19

the purpose of including that.

20

That's why we submitted the deed.

COUNCILMEMBER JOHNSON:

Okay.

You

So these -- all of these

21

families and these people were compensated then for

22

their land?

23

MR. FIGUEIROA:

As I told you, yes, we did buy that

24

property.

25

COUNCILMEMBER JOHNSON:

Okay.

But you paid the money
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1

directly to these individuals, that's what I'm

2

asking you.

3

Poepoe, that person was compensated for their land?

So in other words, let's say Paul Kaipo

4

MR. FIGUEIROA:

What does that say in there?

5

COUNCILMEMBER JOHNSON:

6

MR. FIGUEIROA:
off.

8

Department.

10

It just says a warranty deed.

From those people, right, they had to sign

7

9

I

Is that how -- you can ask the Planning

COUNCILMEMBER JOHNSON:
MR. FIGUEIROA:

Well--

I know what we submitted was the ownership

11

deed to prove --

12

COUNCILMEMBER JOHNSON:

13

MR. FIGUEIROA:

Okay.

-- that we own the property.

So that's --

14

whoever is listed as -- as the person who obtained

15

it, that -- that's why we submitted it.

16

COUNCILMEMBER JOHNSON:

Okay.

So all these were then

17

but then I guess what I'm having difficulty in

18

understanding is this corporation then.

19

really composed of all those individuals?

20

MR. FIGUEIROA:

21

COUNCILMEMBER JOHNSON:

22

23

It's not

No, it's not.
Okay.

So could you tell me who

are the principals in that corporation?
MR. FIGUEIROA:

I don't remember exactly at the time who

24

are they now, but I think it's listed.

Whoever had

25

to sign the letter of authorization, which should
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also be included in there.
COUNCILMEMBER JOHNSON:

I'll look through it, Mr. Chair.

I'll let other people ask questions.
MR. FIGUEIROA:

Because we are the applicant, I believe

5

Makena Resort, and we submitted the letters of

6

authorization.

7

COUNCILMEMBER JOHNSON:

8

CHAIR NISHIKI:

9

Okay.

Okay.
You know, I was -- I was just

reviewing what I was reading from, but I think that

10

for all of you, Members, you need to start at the

11

start of how this letter was written and it has to

12

do with Chapter 6E, Historic Preservation

13

recommendations.

14

they -- they say that they wish to provide a revised

15

comment from the -- the last letter.

16

And then in that first paragraph,

So I think what I left out is important, but

17

I'll allow Members to speak because the Chair is

18

really concerned again that here is the

19

recommendation being made, I've allowed the

20

developer to come and change these, but I would hope

21

that we would stick to the integrity because what is

22

being asked here and what has been asked here.

23
24
25

And I'll tell you right now, unless Seibu can
and I don't know if I really want to talk about
it, but it's like what they are asking for -- what
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-- what SHPD is asking for is an independent
consulting archaeologist.
And then if you read number 4 of the

3

4

condition, what Seibu has put in and what SHPD is

5

saying is totally -- SHPD is not wishy-washy.

6

They're explaining their reasons why it is needed,

7

because it was 10 years ago and it doesn't meet

8

minimum standards in all cases, and these areas must

9

be reevaluated independently.

And -- and

and to

10

me, I'm -- I'm -- I'm sorry that they're not here,

11

but, you know, this agency is concerned.

12

And I will allow you to ask questions, but I

13

really want to not get -- let Seibu with this in one

14

instance change these conditions.

15

saying.

16

integrity of this law and what has been recommended.

17

18
19

That's all I'm

I think this is very important to keep the

But go ahead, Michael.
COUNCILMEMBER MOLINA:

Thank you, Chairman.

Good evening, Mr. Figueiroa, Mr. Sinoto.

20

goodness, our archaeology has changed from the

21

Indiana Jones days, huh?

22

questions very simplified and to the point.

23

My

I'll try and keep my

In your opinion, what you are proposing here

24

is this what you feel may be above and beyond what

25

SHPD is asking of you?

And -- and you've mentioned
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1

here that you're going to include input from local

2

-- local groups and I would presume using the latest

3

archaeological technology.

4

want -- I want to just try and clarify this in my

5

mind.

6

MR. FIGUEIROA:

Yes.

So yes, no, what, I just

The answer is, yes, we believe it's

7

going above and beyond what they're

8

included what they've asked for and have gone beyond

9

that.

we've

Now Mr. sinoto can give his direct answer.

10

That's what I believe from what he's explained to

11

me.

12

MR. SINOTO:

I believe the answer to that is yes also.

13

And as I explained earlier, all of the four

14

conditions that SHPD is requiring is included as the

15

number one portion of the Cultural Resources

16

Management Plan.

17

much detail as they had.

18

their conditions on that handout.

19

COUNCILMEMBER MOLINA:

But it wasn't spelled out as in

Okay.

That's why I included

And let me ask you a

20

hypothetical question.

What happens if there

21

happens -- if Makena Resort gets what they want,

22

which, you know, as we know they got a lot of hoops

23

to go through, but if that day comes and there is a

24

significant archaeological find, does reburial of

25

that archaeological find take place in the same
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1

area, or if the reburial site is moved can the

2

developer, I guess

3

everything's going to come to a halt, screeching

4

halt, first of all.

5

understanding as a layperson.

6

archaeological expert.

I mean, well, first of all,

That's I guess my general

Would the developer then

7

I'm not an

is there a

8

minimum distance the developer, if they are allowed

9

to continue, build from that site where the

10

archaeological item was found?

11

little bit on that, please?

12

MR. SINOTO:

Sure.

Can you elaborate a

I think what you might be referring to

13

is something that happens during a monitoring

14

situation.

15

grinding halt.

16

find a significant discovery, inadvertent discovery

17

during monitoring, the immediate area is cordon off

18

and work is halted in that immediate vicinity.

19

work continues beyond that with another monitor

20

while archaeologists work to mitigate that

21

particular discovery.

22

The whole project doesn't come to a
But under 6E what happens is if we

The

And in the case of a human burial, then at

23

that point the SHPD would be contacted and they

24

they -- they have according to statute 24 hours to

25

make a decision whether to leave it in place or
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1

disinter and reinter elsewhere on the property if

2

it's a single burial.

3

they have 48 hours to make that decision.

4

that's only if the discovery is made during

5

monitoring.

If it's a multiple burial,
And

If the discovery is made during inventory

6

7

surveyor data recovery, then the burials are

8

considered previously known and they go through the

9

Burial Council process.

So that we have the public

10

notification that burials were discovered, 30 days

11

for next of kin to contact, and we go through that

12

process.

13

COUNCILMEMBER MOLINA:

okay.

And as part of this

14

inventory survey that was done years and years ago,

15

there was no GIS technology involved.

16

implementation of GIS, what other types of

17

technology today will be used in, I guess, redoing

18

this inventory survey?

19

MR. SINOTO:

Yeah.

So with the

In -- in our intended resource

20

management plan fieldwork, GIS is sort of an end

21

product.

22

to pinpoint the location of the sites because as the

23

letter stated, different

24

different individuals have done the previous work

25

and sometimes the project areas overlapped.

In the field we'll be using GPS technology

different firms and
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1

when they did overlap, sometimes a single site was

2

given more than one designation.

3

clear all that up.

So we want to

4

And like -- like I mentioned earlier, we will

5

we'll be doing that for all of the sites that are

6

still existing on the ground in the property.

7

Because as you know in 30 years' time there has been

8

-- you know, there have been certain developments

9

that are already finished, so some -- some of the

10

sites are gone.
And in

11

in certain instances preservation's

12

already taken place for some of the sites that were

13

identified and recommended for preservation in the

14

past.

15

the implementation has already occurred.

16

So those would be included in our plan, but

COUNCILMEMBER MOLINA:

Uh-huh.

Well, it sounds very

17

expensive, but I trust that it will be very thorough

18

as well.

19

Thank you.

Thank you, Chairman.

20

CHAIR NISHIKI:

21

COUNCILMEMBER KANE:

22

Dain.
Thank you, Chairman.

Mr. Figueiroa, to allay any concerns of
you

23

language changes, do you on behalf of -- of

24

being the applicant have any objections to

25

incorporating verbatim the language that is in the
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1

March 15th letter from Ms. Holly McEldowney --

2

McEldowney?
Because your language in number four as

3

4

pointed out by the Chair, there are some

5

differences.

6

want us to get into spending time interpreting

7

what.

8

to the language being incorporated into a -- into

9

the conditions verbatim?

So if we can -- would you have any objections

10

MR. FIGUEIROA:

11

COUNCILMEMBER KANE:

12

Chair.

Can I quickly review that, please?

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15
16

And -- and I don't, you know, I don't

Sure, without objection from the

Oh, yeah.

No objection.

And then I have some other points,

Mr. Chair.
VICE-CHAIR HOKAMA:

Dain, you want your justifications

17

included?

18

their -- SHPD's justification?

19

You -- you're asking them to include

COUNCILMEMBER KANE:

Yeah, I'm just asking if they have

20

any objections to that.

21

think -- if other -- if any other Member has any

22

objections, then I'll move on to a next question

23

with respects to the March 15 letter.

24

CHAIR NISHIKI:

Yeah.

25

COUNCILMEMBER KANE:

And if not, then I -- I

Thank you.
And if there are objections, then

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

37

1

we'd like to understand why and then we can go

2

through that.

3

Mr. Chair.

4

CHAIR NISHIKI:

5

VICE-CHAIR HOKAMA:

6

But I'll yield to Mr. Hokama,

Go ahead.
Thank you, Chairman.

In -- in response

and I'm sorry, before

7

Mr. Figueiroa respond, I

8

was informal to Mr. Kane on the side was, does he

9

also want the justification from SHPD because SHPD's

10

language and -- and I'm reading their sentence, this

11

step is needed because as noted we believe that the

12

standards, and that's SHPD standards now, the

13

standards of past archaeological inventory surveys

14

in a project area, especially those carried out more

15

than 10 years ago, do not meet our current minimum

16

standards.

17

I -- my question which

So they've adjusted their standards.

Okay.

18

And that's their justification for their new

19

condition number four.

20

you still want to put in SHPD's justification which

21

is we've changed our standards so we want them to

22

now meet the higher level, which is fine with me, I

23

don't have a problem with that.

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

And so I was wondering, do

Mr. Chair?

Go ahead, Dain.
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COUNCILMEMBER KANE:

Yeah.

My -- my response is, I -- I

2

think and it's only my opinion, but I think what

3

Makena Resort has submitted for us to consider for

4

their number four I think reflects

5

Mr. Hokama is stating.

6

asking the applicant to -- because of -- of -- of

7

your concern during your -- your -- your comments of

8

your concern of -- of the language, and I'm just

9

asking if the applicant has any problem.

10

reflects what

However, Mr. Chair, I'm just

So -- and if they don't, then this body can

11

look at if there needs to be any, I guess, redaction

12

of any of the language because they actually justify

13

it as Mr. Hokama stated in -- in this letter.

14

think all that's being removed is the actual

15

justification component.

16

CHAIR NISHIKI:

Yeah.

17

COUNCILMEMBER KANE:

18

CHAIR NISHIKI:

19

COUNCILMEMBER KANE:

20

CHAIR NISHIKI:

And I

But

Yeah, I -- I just want to -Can--

-- say something
Oh.

-- only because this is a state agency now

21

that has looked at the application and has reviewed

22

it.

23

charge of 6E-42.

24

recommended I don't -- you know, and as some of you

25

have prefaced, you know, oh, is this what you read

This is a state agency that basically is in
And if that is what is being
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1

that they said.

Well, my -- my question is, why not

2

leave it to SHPD in this instance because they're in

3

charge of addressing 6E-42.
And if some of you, again, question what has

4
5

been referenced, then the Chairman have made a

6

mistake in not them being here.

7

their absence, here is the applicant wishing to make

8

changes and --

9
10
11

COUNCILMEMBER KANE:
CHAIR NISHIKI:

No.

But in lieu of

Mr.--

-- this is where I've got my problem,

Dain.

12

COUNCILMEMBER KANE:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15

CHAIR NISHIKI:

16

COUNCILMEMBER KANE:

No.

And Mr. Chair, and --

Okay.
that's why --

Yeah.
I'm asking the question if they

17

have any objections to adopting verbatim the issue

18

that you're pointing out.

19

any objections, then I think we've allayed your

20

concern.

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

23

CHAIR NISHIKI:

24

COUNCILMEMBER KANE:

25

MR. FIGUEIROA:

Yeah.

And if they don't have

Thank you.
That's what I'm asking.

Thank you.
Mr. Figueiroa?

When we look at these four conditions, I
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1

believe we've repeated these four conditions.

2

only difference in number four is we've repeated it

3

as a condition instead of a justification.

4

the only difference between the language in -- in

5

the two number fours.

6

COUNCILMEMBER KANE:

7

MR. FIGUEIROA:

The

That's

Okay.

And so we intended to follow this exactly

8

as they have it.

The only thing we repeated it as a

9

condition instead as -- of a justification if you

10

look at the language.

11

objection.

12

those four steps, we have no objection to that.

13

as I said, it's -- the only difference is -- is as I

14

pointed out.

15
16

If you want to leave it the way it is in

COUNCILMEMBER KANE:

Okay.

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

And so, Mr. Chair, and so if

objection.

Yeah.
they've answered that they have no

So if I can move on.

20

CHAIR NISHIKI:

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

24

COUNCILMEMBER JOHNSON:

25

But

we can avoid the debate of interpretation --

17

19

If -- if -- so we have no

I

We can move on.
Thank you.

Thank you.
Okay.
Excuse me, I just had a point that

--
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1

CHAIR NISHIKI:

I'm sorry.

2

COUNCILMEMBER JOHNSON:

Go ahead
just wanted to clarify.

This

3

language in number four, it says individual

4

reevaluation, and I read the other thing to say

5

independent.

6

I'm asking the question for clarification.

7

But I still am unclear and that's why

If everything is to just be repeated,

8

wouldn't it be better to just say per -- you know,

9

instead of repeating everything allover again, just

10

say everything will be in compliance per the

11

recommendation made by SHPD and reference their

12

letter and attach a copy of it.

13

COUNCILMEMBER KANE:

Mr. Chair.

14

COUNCILMEMBER JOHNSON:

And then that way there's no

15

confusion about anything.

16

the part that I'm unclear about is they're saying

17

they want to do it with their archaeologist and SHPD

1S

is saying they want an independent --

19

COUNCILMEMBER KANE:

20

CHAIR NISHIKI:

21

COUNCILMEMBER KANE:

22

Because right now the

Mr. -- Mr. Chair, can I

Go ahead.
-- can I finish my line of

questioning --

23

CHAIR NISHIKI:

Yeah.

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

Go ahead.
-- instead of being interrupted?

Jo Anne, you need to read what we've got
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here, you know, as -- as a condition, read 16, okay?

2

COUNCILMEMBER JOHNSON:

3

CHAIR NISHIKI:

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

7

I did.

Thank you.
Okay.

Mr. Chair --

Go ahead.
-- if I may.

Thank you.

So the point of the previous one, they

8

haven't objected, so let's get rid of what they've

9

handed out, get rid of all that, okay, that doesn't

10

exist anymore because they've already just

11

acknowledged that they're going to verbatim accept.

12

So the next question is --

13

CHAIR NISHIKI:

Okay.

14

COUNCILMEMBER KANE:

with respects to what Ms. Johnson

15

tried to point out is, in the letter it talks about,

16

in the very last sentence prior to the four listed

17

conditions, it reads:

18

effect on significant historic sites, we wish to

19

recommend that Makena Resort Properties hire an

20

independent consulting archaeologist who will be

21

responsible -- responsible minimally for the

22

following tasks.

23

In order to mitigate any

My question is, are you, Mr. Aki Sinoto, and

24

I will ask the Chair to follow up with a written

25

letter to SHPD and for a written response if Mr. Aki
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1

sinoto is an independent consulting archaeologist,

2

and if he's not, that we in the -- we then somehow

3

incorporate that Makena is required to hire an

4

independent consulting archaeologist, okay, so

5

that we don't talk about qualifications or, you

6

know, this person is on the -- on the payroll and so

7

something is wrong here.

8

that.

9

okay?

so

Let's get rid of all

Let's get everything documented and verified,

Mr. Sinoto is here representing Makena.

10

If

11

he is considered an independent consulting

12

archaeologist and he says so here and we verify,

13

Mr. Chair, through your request through your staff

14

to get written response.
Mr. Figueiroa.

15
16

MR. FIGUEIROA:

Mr. sinoto is an independent consulting

17

archaeologist.

18

believe and I asked him this question what do they

19

mean by this, and it is as I understand it they do

20

not want to have the responsibility of doing this

21

work.

22

COUNCILMEMBER KANE:

23

MR. FIGUEIROA:

Maybe Mr. Sinoto can explain.

I

okay.

The state does not want that

24

responsibility.

So they're referring to an

25

independent archaeologist separate from somebody in
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1

2

COUNCILMEMBER KANE:

3

MR. FIGUEIROA:

4

COUNCILMEMBER KANE:

5

MR. FIGUEIROA:

6

COUNCILMEMBER KANE:

Okay.

Thank you.

That's the way you explained it -Okay.

-- Mr. Kane.
Thank you.

So I don't need anymore

7

explanations from there.

My -- Chair, my -- my

8

point is, let's instead of listening to that and

9

believing that and I'm not questioning that, I'm

10

saying for us let's get a written letter to SHPD

11

asking them that it's been represented that Mr. Aki

12

sinoto is their archaeologist and is he acceptable.
If not, then we'll go ahead and we'll forward

13
14

with making sure we incorporate into the condition

15

as acceptable by this body that they hire an

16

independent consulting archaeologist.

17

CHAIR NISHIKI:

Okay.

I think that is well stated and 16

18

represents that condition.

19

state Historic Preservation Division and address the

20

question asked by Mr. Kane.

21

area?

22

COUNCILMEMBER TAVARES:

23

?:

24

CHAIR NISHIKI:

25

?:

And we will write to

Any objections to that

No objection.

No-Good.

-- objection.
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1

CHAIR NISHIKI:

2

VICE-CHAIR HOKAMA:

3

Thank you.
Are we on -- Chairman, question,

Chairman.

4

CHAIR NISHIKI:

Go ahead, Riki.

5

VICE-CHAIR HOKAMA:

Okay.

You want us to work from the

6

conditions you put forth or are -- are you going to

7

consider what was handed out to us, which also

8

includes the GPS on the archaeological component,

9

their minimum three-point requirements of a GPS

10

point survey map to be compiled with a GIS database,

11

compatible SHPD's database, formulation of

12

preservation recommendations for sites, data

13

recovery recommendations, that they must work with

14

the Maui County Cultural Resource Commission,

15

Maui-Lanai Island Burial Councils?

16

And as far as -- I wish Mr. Moto was here

17

because if they're included, I would assume Sunshine

18

Law requirements, which means posting requirements,

19

complete public notification prior to a meeting,

20

documentation to be made available to the public

21

prior to the meeting, and that what is discussed

22

needs to be part of an agenda's item.

23

And -- and so that's why I'm asking if you

24

are going to consider this, which I -- which I, in

25

my opinion, believes it's much more detailed and
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

46

1

much more open to public participation than what you

2

have presented in your language, Mr. Chairman.

3

CHAIR NISHIKI:

Okay.

And I

and I think you're

4

referring to condition 15 where the Chair included

5

-- does that take the -- well, maybe it doesn't

6

take the place.

7

guess I should -- we should start from 14, is that

8

14, David, something that was put in by the state

9

Land Use Commission, if I could get some

10

But what I included there, and I

clarification?
Because I was reading the state Land Use

11

12

commission -- well, it's in anyway, G and H.

13

this is totally different.

14

the Committee.

15

MR. RAATZ:

Thank you, Mr. Chair.

So

David, please explain to

This proposed condition

16

was discussed by the Committee earlier this week.

17

It did generate or originate, excuse me, from the

18

state Land Use Commission, but the Committee has

19

recommended amending it slightly to add in the

20

Maui-Lanai Island Burial Council and the Maui County

21

Cultural Resources Commission --

22

COUNCILMEMBER KANE:

23

MR. RAATZ:

Yes.

Was that Charmaine's?

Agencies that would need to be contacted

24

based on the triggers that are indicated here.

25

the Committee gave preliminary consensus approval to
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this wording earlier in the week.
COUNCILMEMBER KANE:

That was Charmaine's one, Chair,

yeah, that was Charmaine's --

4

CHAIR NISHIKI:

That was Charmaine's, I think, yeah.

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

7

COUNCILMEMBER KANE:

8

CHAIR NISHIKI:

Yeah, she added --

Okay.
that in.

Okay.

That's 14.

9

objections to that?

10

Okay.

11

VICE-CHAIR HOKAMA:

12

CHAIR NISHIKI:

13

VICE-CHAIR HOKAMA:

Okay.

So are there any

Now 15 is the one that
Chairman.

Chairman.

I'm sorry, Riki, go ahead.
I don't have an objection, but what

14

the -- the main difference, I would say, is that the

15

revised proposal that Mr. Figueiroa was showing us

16

states regarding a management plan and that they --

17

and they want to do this management plan for anyone

18

that wants to be aware of how this area, this

19

historical and cultural and archaeological area,

20

will be addressed will be in a document that goes

21

through a complete public process, as well as being

22

able to be reviewed by anyone.

23

The current -- I wish Ms. Tavares was --

24

Ms. Tavares states regarding when you find things

25

during, I guess, a monitoring process, what -- what
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1

we expect to happen, which I believe Mr. Sinoto

2

confirmed, which is part of state law, and so do we

3

want language in which states they must have a

4

cultural Resource Management Plan, Members.

5

And if you believe that is important, then we

6

should consider some of the language proposed by

7

Mr. Figueiroa because it

8

willing to put forward a management plan.

9
10
11

12
13

CHAIR NISHIKI:

All right.

VICE-CHAIR HOKAMA:

CHAIR NISHIKI:
condition.

But I guess, Riki

15

CHAIR NISHIKI:

to address this.
VICE-CHAIR HOKAMA:

18

CHAIR NISHIKI:

21

I -- I guess
let me see -- let me see how I'm going

17

20

And I would like a management plan

Well, we could add that in as a

VICE-CHAIR HOKAMA:

19

Okay.

personally, Chairman.

14

16

they are saying they are

I guess you know what, Chairman --

In addition to what language is being

proposed is what you're saying.
VICE-CHAIR HOKAMA:

Yeah.

Fourteen, 15, and 16 of -- of

your proposal

22

CHAIR NISHIKI:

Uh-huh.

23

VICE-CHAIR HOKAMA:

-- is, I guess, in a way addressed in

24

this one full-page language proposal from

25

Mr. Figueiroa.

And I would just say under 15, in my
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1

consultations with Na Kupuna, they have told me

2

they've accepted the responsibility to be the

3

stewards of the Cultural Resource Plan in working

4

with organizations like Hui Alanui '0 Makena and

5

those others.

6

give them the jurisdiction to make those decisions

7

of which other organizations will be deemed

8

appropriate to participate.

9

And I prefer to honor our kupunas and

And as Auntie Patty stated, Members, they

10

will report back to the Council at any time

11

requested, and that's part of the responsibility

12

they accept as our native Hawaiian organization.

13

They take -- take the responsibility as well as

14

accountability to report back to the County.

15
16

CHAIR NISHIKI:

Okay.

Let me -- let me ask -- are you

done, Riki?

17

VICE-CHAIR HOKAMA:

18

CHAIR NISHIKI:

Yes.

Okay.

Thank you.

Roy, was that intended to take or

19

replace language that we may put in with conditions

20

14 and 15?

21

we've included Ho'ala Honua'ula, and I think Dain

22

had asked the question of this group, yeah?

23

you respond, if you know?

24
25

MR. FIGUEIROA:

And -- and I -- I can tell you that

Yes.

But can

We -- we -- we did not intend to

replace number 14.

Number 14 usually occurs just
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1

for clarification during monitoring.

2

intend to replace number 14.

3

actually agree it should stay there --

So we did not

We agree it should --

4

CHAIR NISHIKI:

Okay.

5

MR. FIGUEIROA:

-- as -- as you have it.

6

CHAIR NISHIKI:

Okay.

7

MR. FIGUEIROA:

We did intend that that entire handout

8

replace number 15 --

9

CHAIR NISHIKI:

Fifteen.

10

MR. FIGUEIROA:

-- and 16.

11

And 16 is the one we just went

through as far as the

12

CHAIR NISHIKI:

Yeah.

13

MR. FIGUEIROA:

-- language.

14

CHAIR NISHIKI:

Okay.

15

MR. FIGUEIROA:

No.

I -- I'm just saying what that

That's okay.

16

But 16 stays right now --

handout --

17

CHAIR NISHIKI:

No.

18

MR. FIGUEIROA:

-- was supposed to do.

19

CHAIR NISHIKI:

That's okay.

I just wanted some clarity.

20

So now you -- you're saying that in the 15 statement

21

that we've got here, how does -- you know what, I'll

22

allow other Members to ask first before myself.

23

Members, go ahead.

24

COUNCILMEMBER JOHNSON:

25

CHAIR NISHIKI:

Dain?

Uhm-Oh, Jo Anne, go ahead.
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COUNCILMEMBER JOHNSON:

No.

I was just going to ask them

2

-- because I'm still confused about what we're

3

really looking at.

4

Mr. Figueiroa, of the suggestions that you've made,

5

somehow that should be incorporated because I think

6

it does -- it -- it gives a sense of the kind of

7

detail that's really going to be important.
And the other thing that I wanted to ask, if

8

9

I think that the first part,

you could somehow -- because according to what you

10

had said if I understood you correctly, when you

11

have inventory because you've pretty much

12

inventoried according to your statement all of that,

13

if you have a map or if you have an overlay that you

14

could present to the Council and then somehow

15

language could be incorporated in there that when

16

because it's not in front of us now, that at some

17

point in time that that at least be presented to the

18

council for our review and comment.
Is that possible to include that kind of

19
20

language in there?

21

it's just going to go straight to, you know, another

22

agency.

23

Division.

24

here at all and I --

25

MR. FOLEY:

Because, you know, otherwise

It'll go to State Historic Preservation
But

we don't have a cultural specialist

Could I just clarify that -- that it will not
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1

only be reviewed at a public meeting of the cultural

2

Resources Commission, it will also be reviewed at

3

the Planning Commission each time there's an SMA

4

application.

5

public review.

6

resources specialist.

7

So both -- in both cases there will be

COUNCILMEMBER JOHNSON:

And, yes, we do have a cultural

Well, my only concern is because

8

we're the people that is -- that are approving this,

9

are being asked to approve this land use change,

10

that I think it's only appropriate that it come back

11

to the Council at some point in time.

12

on the Planning commission and I don't sit on the

13

Cultural Resources, and I realize that they're doing

14

their job, but I think that it would be good for us

15

to know that that has been done.

I don't sit

16

MR. FIGUEIROA:

Can I respond to that then?

17

CHAIR NISHIKI:

Go ahead, Roy.

18

MR. FIGUEIROA:

Well, I think when we do submit it, we

19

could also give you a copy at that time while it's

20

going through that review.

21

objection to doing that, including you as part of

22

the ones being notified with this particular report

23

as soon as it's sUbmitted.

24
25

COUNCILMEMBER JOHNSON:

So we'd have no

And -- and I understand that.

But

the only concern, once again, that I have about the
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whole public process is that this is the point in

2

time at which, if I'm reading all of the statutes

3

properly, that we as the body that's making the land

4

use change have the right to impose special

5

conditions on specific parcels or specific sites.
We don't have that.

6

By the time this gets

7

approved, it's already a done deal.

8

again.

9

really exist where we as the Council have the right

10
11

We never see it

So our right is not going to, you know,

to impose special conditions.

That's my concern.

And if -- if the Council wants to abdicate

12

that responsibility to Cultural Resources or to

13

Planning Commission, that's fine.

14

opinion.

15

CHAIR NISHIKI:

This is just my

Jo Anne, you know what, I would need

clarification on this.

17

-- what are you proposing now that we do, you know,

18

because we're following process now, okay?

19

COUNCILMEMBER JOHNSON:

20

CHAIR NISHIKI:

So what is

what are you

16

I understand.

This is a zoning here, okay?

Okay.

Now

21

at what point would you like to see, what is it, a

22

plan, this CRMP, this Cultural Resource Management

23

Plan, is that what you want to see?

24
25

COUNCILMEMBER JOHNSON:

Well, that and an overlay map just

with the sites because we don't have that in front
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1

of us.

2

inserted that at that point in time because we

3

haven't had the ability to review that information,

4

so at that point in time if we have the right to

5

impose or put in special conditions when they come

6

back to us.

7

condition in that says, you know, subject to Council

8

approval.

9
10

And then if there could somehow be language

CHAIR NISHIKI:

You know, like you could put a

Uh-huh.

COUNCILMEMBER JOHNSON:

And that's all I'm asking is that

11

we're the people that are approving this.

12

that's all I just want to be assured is that it

13

meets whatever criteria we as a body would be able

14

to impose.

15

then it's not part of the process, but I'm asking if

16

we could impose that kind of condition.

17

I'm asking.

18

to or not.

19

CHAIR NISHIKI:

And if that's not part of the process,

That's all

And they can comment whether they want

Well, that's not the -- the questions for

20

him to answer.

21

to answer as far as that condition.

22

COUNCILMEMBER JOHNSON:

23

CHAIR NISHIKI:

24

COUNCILMEMBER JOHNSON:

25

And

Okay.

It is for Mr. Vacant Seat over here

Right.

That's all I'm asking --

Now
is for the body to consider

that.
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CHAIR NISHIKI:

Now -- now getting it clear, so at what

2

point of this process do you want to see it being

3

done, when they complete this plan that it comes to

4

the Council for review, is that what you're saying?

5

COUNCILMEMBER JOHNSON:

6

CHAIR NISHIKI:

Yes.

And -- and it could be done after this

7

zoning application is approved, but that would be

8

another step that they would take prior to it going

9

to Planning Commission?

10

COUNCILMEMBER JOHNSON:

That would be my thinking because

11

once it goes to another agency, then we would not

12

have any authority or regulation over that agency.

13

CHAIR NISHIKI:

Okay.

And so for every portion that comes

14

separately, which -- which may come separately, then

15

you want that condition put in.

16
17

COUNCILMEMBER JOHNSON:

If they're going to be doing it

over a period of time --

18

CHAIR NISHIKI:

Okay.

19

COUNCILMEMBER JOHNSON:

I think that's important for

20

the Council to still have that right and exercise

21

that ability.

22

CHAIR NISHIKI:

23

Michael.

24

COUNCILMEMBER MOLINA:

25

Okay.

Committee Members.

Yeah.

Go ahead,

Thank you, Mr. Chairman.

want to respect the request of my other Committee
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1

Members.

2

and I

3

I think this one is just a little extreme
I'm just going to leave it at that.

I wanted to follow up on Member Hokama's

4

comments regarding having Na Kupuna '0 Maui as the

5

lead agency or lead group.

6

I -- with no disrespect to the other organizations,

7

they've been around a little longer, as well as the

8

Burial Council.

9

with that.

10

I can concur with that.

So I'm -- I'm perfectly content

And there was an assumption made a week ago

11

in Kihei, if you recall.

12

assumed or

13

members of Na Kupuna may not be able to handle the

14

physical terrain and may not have physical

15

abilities.

16

know some of those members and they're very, very

17

tough individuals.

18

One of the testifiers

whether it's accurate or not that

Well, I don't know, Mr. Chairman, I -- I

And even if they have a difficult time, their

19

-- Na Kupuna is not only made up of people who are

20

young at heart, they do have young members that I am

21

sure can be trusted to make good judgments as it

22

relates to archaeological sites.

23

with that.

24
25

So I want to end

And Chairman, just for clarification, you did
say we're going to break at 6:00 tonight?
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1

CHAIR NISHIKI:

Yes.

2

COUNCILMEMBER MOLINA:

3

COUNCILMEMBER MATEO:

4

CHAIR NISHIKI:

5

COUNCILMEMBER MATEO:

Okay.

Thank you.

Chairman?

Chairman

Danny, I'm sorry.

Go ahead.

Chairman, you know, I -- I think

6

some of Ms. Johnson's issues are issues that'll be

7

that are SMA in nature and will be addressed

8
9

at that -- at that phase.
I also think that Mr. Hokama's inclusion of

10

the submission by

11

language relative to the -- the Cultural Resources

12

Management Plan and the two specific components also

13

adds that additional I don't want to use the word

14

assurances, but also provides us note that these

15

components will be provided.

16

the timely

17

by Mr. Figueiroa, the specific

And I don't know what

the timetable is.

And my concern with that timetable,

18

Mr. Figueiroa, would be that your initial plans took

19

you several decades to do.

20

you know, we would like a timetable to know when

21

your CRMP would be available to us.

22

This particular plan,

So, Mr. Chair, I -- I think that adding this

23

language that has been provided to us will provide

24

additional, I guess, interest that Ms. Johnson is

25

asking for.
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CHAIR NISHIKI:
question?

Thank you.

Was there -- was there a

I apologize.

COUNCILMEMBER MATEO:

No.

That was to Mr. Figueiroa,

Chair.

5

CHAIR NISHIKI:

Okay.

6

MR. FIGUEIROA:

As far as the timing, we did complete this

7

plan already.

We're just waiting for the input from

8

the community groups, and that's where it stands now

9

as far as this Cultural Resource Management Plan.

10

COUNCILMEMBER MATEO:

11

MR. FIGUEIROA:

Yes, the draft was completed.

12

CHAIR NISHIKI:

Any other comments, questions?

13

The draft.

The

reason --

14

COUNCILMEMBER PONTANILLA:

15

CHAIR NISHIKI:

16

COUNCILMEMBER PONTANILLA:

Chair.

I'm sorry, go ahead.
Yeah, a comment.

In regards to

17

the review of cultural archaeological sites, you

18

know, the Planning Department do have the experts in

19

reviewing those things, and -- and it should remain

20

with the Planning Department.

21

go through the SMA process, you know, all of the

22

technical questions will be coming out.

23

to take an added responsibility, do we do it for all

24

development that has burial sites that we got to

25

contend with?

And the -- when they

And for us
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CHAIR NISHIKI:

Okay.

It is that 6:00 o'clock hour.

2

Mr. Molina's got some things to take care of.

3

Charmaine obviously did also.

4

do need nine, so we're going to have to take a break

5

till 7:30.

6

VICE-CHAIR HOKAMA:

7

CHAIR NISHIKI:

8

VICE-CHAIR HOKAMA:

9

CHAIR NISHIKI:

10

And -- and we

we

Chair, and Chairman --

And
just one request, please.

Mr. Hokama.

VICE-CHAIR HOKAMA:

If you can please try and make sure we

11

have a representative of Corporation Counsel present

12

upon reconvening the meeting would be much

13

appreciated.

14

CHAIR NISHIKI:

Yeah.

15

VICE-CHAIR HOKAMA:

16

CHAIR NISHIKI:

Thank you.

You know, the Chair apologizes.

I don't

17

know what happened, David, there.

18

represent to Committee Members why he is not or she

19

is not or they're not here.

20

MR. FOLEY:

Maybe we need to

Mr. Chairman, the Corporation Counsel is on

21

Kauai, and I -- I'll try to find out if somebody

22

else is assigned to come to the meeting.

23

know Brian was not able to be here today.

24

CHAIR NISHIKI:

25

MR. RAATZ:

Yeah.

Mr. Chair, just to clarify -RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

But I -- I

PLU 3/18/04

1

60

CHAIR NISHIKI:

2

that

3

MR. RAATZ:

But I need it official from my staff

Yeah.

Mr. Moto did notify us that he would be

4

flying back to join us as soon as he could.

5

believe his plane was scheduled to arrive at Kahului

6

right about now, right about 6:00 o'clock.

7

CHAIR NISHIKI:

8

MR. RAATZ:

9

CHAIR NISHIKI:

I

Okay.

So he should be here by the 7:30 reconvening.
So we'll have it and we'll have a good one

10

too.

Okay.

11

you, Members.

Meeting in recess till 7:30.

Thank

(Gavel.)

6:03 p.m.

12

RECESS:

13

RECONVENE:

14

CHAIR NISHIKI:

7:43 p.m.

(Gavel.)

Meeting please reconvene.

I

15

think there was a request by Mr. Carroll to kind of

16

clarify what Mr. Kane was trying to get across to us

17

for some clarification by contacting state Historic

18

Preservation in regards to what was represented.

19

And I think Mr. Carroll may have a definition or

20

condition that may clarify that concern.

21

Mr. Carroll, go ahead.

22

COUNCILMEMBER CARROLL:

Thank you, Chair.

So

Number 16:

The

23

developer shall retain an independent consulting

24

archaeologist who, and after who we would add, will

25

be approved by the SHPD shall be

comma, shall be
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responsible for the following tasks.

2

COUNCILMEMBER JOHNSON:

And shall.

3

COUNCILMEMBER CARROLL:

And shall be.

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

6

COUNCIL MEMBERS:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

No objections.

Any objections?
No objections.
Okay.

Thank you.
And that just clears up having to get

a formal letter saying

10

CHAIR NISHIKI:

Right.

11

COUNCILMEMBER KANE:

that this gentleman is and if not

12

-- yeah.

Okay.

Great.

13

CHAIR NISHIKI:

Okay.

Where are we now.

Thank you.
Okay.

Okay.

14

Now we have -- David, you want to bring down -- I

15

think -- I think just so that Members can think

16

about, I guess, what Jo Anne was trying to

17

communicate to us, yeah, under 6E which is the

18

regulations.

19

Under it, it says:

In addition to any power of authority of a

20

political subdivision to regulate by planning or

21

zoning laws and regulation or by local laws and

22

regulation, the governing body of any political

23

subdivision may provide by regulation special

24

condition or restrictions for the protection,

25

enhancement, preservation, and use of historic
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properties or burial sites.
These regulations, special conditions, and

3

restrictions may include appropriate and reasonable

4

control of the use or in terms of adjacent or

5

associated private property within the public view

6

or both historic easements preventing deterioration

7

by willful neglect permitting the modification of

8

local health and building code provisions and

9

transfer and developmental rights.

10

Then it goes on to say in review of proposed

11

projects:

Before any agency or officer of the state

12

or its political subdivision approves any project

13

involving a permit, license, certificate, land use

14

change, subdivision, or any entitlement for use

15

which may affect historic property, aviation

16

artifacts, or burial site, the agency or office

17

shall advise the department and prior to any

18

approval allow the department an opportunity for

19

review, comment on effect of the proposed project on

20

historic properties, aviation artifacts, or burial

21

sites consistent with section 6E, including those

22

listed in the Hawaii Register of Historic Places.

23

And then it goes on to say under that

24

administrative concerns under 13-282-4, and I think

25

this is what Jo Anne is saying:

Agency means any
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1

state or county government entity in determining the

2

facts for significant historical properties, the

3

effects or impacts of the project on significant

4

property shall be determined by the agency.

5

then it goes on to talk about the project.

And

6

So I mean, this is what Jo Anne is alluding

7

to when she wanted because it is the Council there

8

that can do those things.

9

prerogative, whether you want to exercise that

And under 6E that is our

10

control I think is what Jo Anne was trying to

11

communicate to us.

12

COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.
No, and you've hit the nail on the

13

head because basically when they speak about these

14

particular rules and regulations, while they have

15

applicability to State Historic Preservation

16

Division because this land use or zoning change is

17

coming before us, we're the officers in this case

18

and we're the governing body that is actually

19

reviewing this application.

20

So what I was trying to get across to

21

everyone is the fact that this is the appropriate

22

time for us to place conditions upon this

23

application.

24

not have the information or if there's some things

25

that are left undone, such as the fact that now

It's conditional zoning.

So if we do
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1

state Historic Preservation Division has made the

2

statement that they're not in compliance, meaning

3

the applicant's not in compliance, even the

4

applicant admitted that they're not in compliance, I

5

want to make certain that this remains, at least

6

this decision, remains with us because we are the

7

elected officials who are then viewing this

8

information.
And when we don't have all that information

9

10

because it hasn't passed through all the channels

11

yet and SHPD hasn't commented on the whole thing, I

12

really feel that it is our responsibility and our

13

duty to, you know, do this.

14

to make certain that we do put in those protections

15

and we are the people that are accountable to the

16

public.

17

this in to what we're doing.

18
19
20
21

CHAIR NISHIKI:

So that's where I want

So that's why somehow I would like to tie

Okay.

Questions, comments in regards to

-- Dain, go ahead.
COUNCILMEMBER KANE:

Can we get comment from Planning

Department?

22

CHAIR NISHIKI:

23

MR. FOLEY:

Planning Department?

The Council has charged the Burial Council and

24

the Cultural Resources Commission with the

25

responsibility of reviewing archaeological and
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1

cultural plans, and they have the -- the -- the

2

expertise and the experience to make recommendations

3

after they review them and after they are reviewed

4

by SHPD.

5

specific basis are made by the Planning Commission.

6

And I think that's appropriate.

And then the -- the decisions on a site

7

I think it would be inappropriate and an

8

incredible amount of work if the Council was to

9

review every cultural resource plan that is prepared

10

for projects of 152 acres or more throughout the --

11

the County.

12

planning -- projects of this size every month.

13

And I realize it's been a while for the

The Planning commission reviews

14

Council, but you have expertise in the Burial

15

Council, the Cultural Resources commission, and my

16

staff, as well as SHPD, and I'd recommend that you

17

rely on that -- that expertise.

18

COUNCILMEMBER KANE:

Thank you.

And

and just as a

19

follow up, the letter that was sent from SHPD to you

20

with the revised comments, I think after the four

21

conditions their comment there is:

22

measures are attached as conditions to the subject

23

zoning application, then we believe that any effect

24

on significant historic sites due to rezoning will

25

be mitigated.

If the above

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

66

And in your -- in your mind that's where your

1

2

role if we consider these as conditions and if --

3

once any sort of permit request or SMA application,

4

that the expertise lies within the components that

5

you've mentioned and that's what we can rely on for

6

it to be, I guess, implemented properly.

7

correct?

8
9

MR. FOLEY:

Mr. Chairman, that is correct.

Is that

We -- we do

support the recommendations made by SHPD, and we

10

support the addition of having our Cultural

11

Resources Management Plan that is recommended in the

12

-- the first bullet there in Mr. Figueiroa's page.

13

And that updated corrected information,

14

expanded information, reviewed by Cultural Resources

15

commission, Burial council, SHPD, will all be

16

submitted to the Planning commission for their

17

review with -- with SMA applications.

18

the proper place for specific site conditions with

19

respect to preservation.

20

COUNCILMEMBER KANE:

And that's

And if there's anything that comes

21

up, Mr. Foley, that -- that would in any way

22

compromise or if there's any type of recommendation

23

that shows that something -- something else needs to

24

be done in order to mitigate any type of impacts

25

that are negative, that's something that you folks
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

1
2

67

would take into consideration and -MR. FOLEY:

Yes.

We're -- we're used to do doing that.

3

And condition number 14, which I think has already

4

been agreed upon with respect to discovery of -- of

5

burial sites, for example, during construction,

6

that's standard language that's in -- that we -- we

7

use all the time.

8

is -- is the proper place for that site specific

9

action.

10

COUNCILMEMBER KANE:

11

CHAIR NISHIKI:

12

MR. FOLEY:

13

CHAIR NISHIKI:

14

MS. CUA:

And -- but, yeah, the SMA action

Thank you.

Thank you, Chair.

Okay.

Ann wanted to add to that.
Go ahead.

I just wanted to add that as was mentioned each

15

development that comes through the department will

16

have to get a special management area permit.

17

that time as each site is developed, the plans that

18

are submitted with the SMA permit gets sent to a

19

number of governmental agencies.

20

At

And one of those agencies is state Historic

21

Preservation Division, and they always give

22

comments.

23

recommended conditions.

24

normally placed as recommendations verbatim as was

25

recommended by SH -- SHPD, and the -- the Planning

And -- and -- and many times they give
And those conditions are
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1

commission normally adopts those conditions

2

verbatim.

3

4
5

So I just wanted to point that out.

So there

there probably will be even more conditions than
these as we go through each project.

6

COUNCILMEMBER KANE:

Thank you, Chair.

7

CHAIR NISHIKI:

8

COUNCILMEMBER JOHNSON:

Okay.

Jo Anne.
You know, with all due respect to

9

state Historic Preservation Division, they were also

10

the entity that basically gave us a letter that said

11

there would be no adverse impacts or there would be

12

no significant impacts.

13

A letter was then sent by I believe it was

14

yourself, Councilmember Nishiki, and also other

15

concerned citizens who wrote to them apprising them

16

of what the situation was, and therefore that

17

produced the letter that's in front of us.

18

much as we might rely on agencies such as State

19

Historic Preservation Division, I really believe

20

that they are not able to do all things.

21

So as

And I guess this would be a question for

22

Mr. Moto.

In -- and it's the 6

6E-15 HRS, which

23

I believe Mr. Raatz had up.

24

statement when they say governing body of any

25

political subdivision may provide by regulations,

In that particular
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1

special conditions, or restriction, et cetera, et

2

cetera, does that mean that the County Council

3

cannot do it or does it mean that that is the

4

Planning Commission or the Cultural Resources

5

Commission's role?
Because the land use change is before us now

6

7

and we're putting on special conditions.

8

what Mr. Foley has said, does that mean that

9

specific duty is then given and that responsibility

10

is given to the Commissioners and Cultural

11

Resources?

12

MR. MOTO:

Mr. Chairman.

So with

6E-15 that was cited is clear in

13

authorizing the Council, should it determine

14

necessary and desirable to do so, to impose those

15

necessary and reasonable conditions that are

16

designed to preserve and protect historic sites and

17

to mitigate any impacts of a proposed development.

18

The -- it remains up to the judgment of the

19

Council based upon its facts and its findings really

20

to determine the degree of scrutiny it wishes to

21

place upon the proposed rezoning, and also the

22

amount and level of detail in terms of conditions

23

that it wishes to impose.

24

into consideration all the comments that have been

25

received, as well as the various mechanisms that

Presumably you would take
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1

currently exist, the review procedures that exist to

2

insure that historic sites are preserved.
The state statute does not get into the level

3

4

of detail of specifying those kinds of judgments.

5

They -- they remain one that is -- requires your own

6

exercise of review and based upon the facts.

7

note that 6E-42 we -- which -- which we discussed at

8

a previous meeting does require that the S -- SHPD

9

be provided an opportunity to comment upon the

10
11

I will

project and it has done so.
COUNCILMEMBER JOHNSON:

Having heard that, you know, I

12

guess it's -- you know, my next question is going to

13

be, what is there in terms of enabling legislation

14

or somewhere either in HRS or in the County Code,

15

whatever, where does it specifically state that we

16

can assign certain responsibilities whether it's to,

17

let's say, I know one of the things we've talked

18

about is the Burial Council, Cultural Resources

19

commission, do we have specific legislative

20

authority to give that responsibility to those other

21

entities when we choose not to do that?

22

VICE-CHAIR HOKAMA:

23

MR. MOTO:

2.88, Corp Counsel.

Mr. Chairman and Councilmember Johnson, the --

24

there is Chapter 288 -- 2.88 of the Maui County Code

25

regarding the Cultural Resources Commission that
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1

establishes the Commission and authorizes it to

2

assist in programs of historic preservation and to

3

encourage County, state, and Federal governments to

4

implement appropriate strategies regarding historic

5

sites.

by County Code.

6

7

So that's one formal mechanism that is

COUNCILMEMBER JOHNSON:

But I guess what I'm referring to

8

is the specific conditions that are to be placed on

9

it.

And, you know, it's my understanding we're the

10

legislative authority that is supposed to at this

11

point in time -- and I'm just reading from the law,

12

you know, I'm not an attorney.

13

I'm looking at what this says and trying to find

14

consistency with what we're going to do.

15

MR. MOTO:

So all I'm doing is

Mr. Chairman, as I -- as I noted before, it is

16

certainly within the discretion and judgment of the

17

Council to impose those conditions, including those

18

relating to historic sites and historic preservation

19

that you feel are -- are necessary and appropriate

20

based upon the facts and record before you.

21
22

23
24
25

CHAIR NISHIKI:

Yeah.

Jo Anne, I think -- I think he's --

he's made that really clear.
COUNCILMEMBER JOHNSON:

And -- and that's what I

understand.
CHAIR NISHIKI:

Okay.
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COUNCILMEMBER JOHNSON:

The -- the difficulty, I guess,

2

I'm having is that when we're putting conditions on,

3

and at this point to me the appropriate time to put

4

conditions on, this is the process we're going

5

through.

6

I don't want to abdicate my responsibility for

7

putting on conditions.

8

9

And for me, perhaps other Council Members,

If there's something that's significant in
that area, the time for me is now to ask the

10

question.

If I don't have the information in front

11

of me because that information has not yet been

12

approved by State Historic Preservation Division,

13

its not been commented on by any other entities

14

other than perhaps, you know, the consultant, I

15

don't have that assurance.

I don't know that.

16

And that's where I'm having difficulty

17

because the time to place conditions or the time for

18

me to question whether it's appropriate to preserve

19

a whole area -- there might be something significant

20

in those sites.

21

don't have an opportunity to review that.

22

left with is what I'm left with, which frankly

23

leaves me wanting for lack of information.

24
25

I have no way of knowing that.

I

All I'm

So if other people in this council feel
comfortable with moving on, then let them move on.
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1

But I personally, Mr. Chair, do not feel comfortable

2

not having that information.

3

conditions is now.

4

don't have the information on which to make a

5

reasoned and sound judgment.

6

CHAIR NISHIKI:

Okay.

The time to impose

How would I ever know that if I

All right.

That's my problem.
I -- I guess you're

7

seeing it as giving away that power that the Council

8

has.

9
10
11

COUNCILMEMBER JOHNSON:
CHAIR NISHIKI:

Okay.

Yes, Mr. Chair.
Thank you.

You've made your point.

And that is the reason why and I don't know

12

how many of you feel, but that's the reason why even

13

with what is being proposed by and again it is the

14

developer, I would hope just because the language in

15

here states, and if you will read following what has

16

been proposed by the developer:

17

The Cultural Resources Management Plan, which

18

we're saying is being currently prepared by the

19

Makena Resort, shall be completed and submitted for

20

approval by the State Historic Preservation Division

21

in consultation with the Maui County Cultural

22

Resources Commission and the Maui and Lanai Burial

23

council.

24
25

And then it talks about the Cultural
Resources Management Plan shall consist of two major
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1

components, archaeological and cultural.

The

2

archaeological component shall be prepared by a

3

qualified archaeologist, state of Hawaii permittee,

4

and address the three following archaeological

5

mitigation procedures:

6

Preparation of a GPS point survey plan to

7

of all extant archaeological sites on the Makena

8

Resort Corp property and compile a GIS database

9

compatible with the state Historic Preservation

10

Division computerized database; number two:

11

formulation of preservation recommendations for

12

specific sites; and three, formulation of data

13

recovery recommendations for specific sites.

14

It goes on to say:

The cultural component

15

shall be prepared in consultation with native

16

Hawaiian organizations deemed appropriate by the

17

Maui and Lanai Islands Burial Council and Na Kupuna

18

'0 Maui.

19

items pertinent to preservation including, but not

20

limited to: one, access to specified sites; two,

21

appropriate protocol for visitations; and three,

22

manner and methods of preservation.

23

This component shall primarily address

And why I see -- while I see what this plan

24

is going to consist of, I think where perhaps we

25

could be stronger, number one, and I don't know if
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1

it's home rule, but that's the reason why I said

2

that if the Council doesn't see fit to have this

3

before us for passage, if you feel that we should

4

leave it up to a group of people or division or

5

department, I would ask that in the final approval

6

after different departments such as state Historic

7

Preservation and the Cultural Resources -- excuse

8

me, the Maui and Lanai Burial Council, and then it

9

goes on to include Na Kupuna, the final approval,

10

and I think Riki read from 2.88 in which the

11

Cultural Resources Commission, I think that final

12

approval of this Cultural Resources Management Plan

13

should be made by the Maui County Cultural Resources

14

Commission in which having 2.88 kind of addresses

15

that they be -- can you read 2.88 again, Brian?

16

MR. MOTO:

Mr. Chairman, among other things --

17

CHAIR NISHIKI:

18

MR. MOTO:

Yeah, go ahead.
Chapter 2.88 grants the Cultural Resources

19

various powers and authorizes it to review and

20

comment on archaeological reports submitted as part

21

of development proposals to various County agencies,

22

to adopt rules and regulations, the procedure and

23

conduct relating to its duties, review and recommend

24

amendments to policies and laws on the enforcement

25

of existing codes relating to historic -- historic
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1

sites, and to -- and to encourage the County, among

2

other governmental entities, and the private sector

3

to implement appropriate management strategies,

4

curatorships, and meaningful interpretive programs

5

at significant historical and archaeological

6

structures, sites, and districts.

7

CHAIR NISHIKI:

And -- and -- and I think that in it when

8

Council Members asked is there a archaeologist in

9

that group --

10

COUNCILMEMBER KANE:

11

CHAIR NISHIKI:

12

And the answer was yes.

-- I think, Mike, you answered in the

positive.

13

MR. FOLEY:

Yes.

14

CHAIR NISHIKI:

15

COUNCILMEMBER KANE:

Dain, go ahead.
No.

Just to cover your point about

16

you wanting them to be the one, I think by code

17

they're a body that only recommends through review.

18

And -- and so based on what was just read, it seems

19

like as Mr. Foley, I think, stated earlier that the

20

Maui Planning Commission through the SMA permit

21

process would be the ones to utilize all this

22

information, all these recommendations, all these

23

all this stuff that's been compiled before they make

24

their final decisions on site specific applications,

25

SMA applications.
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And since this whole project is impacted by

1

2

SMA, anything that comes before them involving this

3

whole zoning application is going to go before them

4

at one point or another before anything happens.

5

CHAIR NISHIKI:

No.

What I'm saying is this, Dain.

In

6

this Cultural Resources Plan, they are -- they are

7

saying that this is what should occur.

8

Resources Management Plan, which we're talking

9

about, currently being prepared by Makena Resort

10

corporation shall be completed and submitted for

11

approval by the State Historic Preservation

12

Division.

13

COUNCILMEMBER KANE:

14

CHAIR NISHIKI:

The Cultural

Exactly.

And then they consult to all of these

15

people.

All I'm saying is that I -- I would think

16

that to feel some comfort in -- in -- in the fact

17

that it is a group of -- a group that has got an

18

archaeologist, a group that is made up of people

19

living here in Maui county familiar with, you know,

20

hopefully, with the concern that is being reviewed,

21

this management plan, that this final approval is to

22

be approved by the Cultural Resources Commission,

23

this plan, prior to submittal for SMA.

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

And -- and my --

That's all I'm saying.
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COUNCILMEMBER KANE:

-- and my point was based on what

2

Mr. Moto read to us, they do not have that authority

3

to be the final decision-maker.

4

rest with recommendations to a final decision-making

5

body, which in this case would go to the Maui

6

Planning Commission via the SMA permit, Mr. Chair.

7
8

CHAIR NISHIKI:

Yeah.

Their authority

Let me -- let's -- let's clarify

and ask Mr. Moto this question.
If this plan that is being prepared, Brian,

9

10

and it's called the Cultural Resources Management

11

Plan, okay, and -- and -- and maybe is the State --

12

they're asking that the State Historic Preservation

13

Division be the approving authority of this plan.

14

My thought is that it should be the Cultural

15

Resources Commission.

16

the Cultural Resources Commission the approving

17

approving authority instead of the Historic

18

Preservation Division?

19

MR. MOTO:

And -- and I ask, can we make

Mr. Chairman, based in part upon the -- the

20

County Code and -- and my recollection of previous

21

kinds of historic reviews, the Cultural Resources

22

Commission has provided in effect design, review,

23

and approval for projects affecting historic places

24

and historic properties.

25

And the state Historic Preservation Division,
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1

even when it has been involved, normally pays a

2

great deal of deference or is very much interested

3

and concerned with the input and decisions of our

4

Maui County Cultural Resources Commission as a

5

practical matter, so that if the zoning condition

6

were read to provide that the Cultural Resources

7

Management Plan must be approved by the Cultural

8

Resources Commission, first of all, I -- I think

9

that that can be read to be within the scope of the

10

Commission's duties as defined in Chapter 2.88.
And my further observation would be that the

11

12

S -- SHPD would in any event probably be very much

13

interested in whatever they had to say in any event.
My understanding furthermore is that the

14
15

conditions that were recommended or suggested by

16

SHPD don't necessarily -- are not necessarily

17

inconsistent with having the Maui County Cultural

18

Resources Commission be the, in a sense, the

19

approving agency for a Cultural Resources Management

20

Plan.

21

In other words, you could have -- you could

22

adopt the recommendations of S -- SHPD and at the

23

same time designate that the -- designate the Maui

24

County Cultural Resources Commission as that agency

25

to review and approve the Cultural Resources
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Management Plan that you're requiring.

2

CHAIR NISHIKI:

3

Jo Anne.

4

Okay.

COUNCILMEMBER JOHNSON:

Any comments or questions?

My question would be to Mr. Moto.

5

Assuming that the Cultural Resources Commission

6

would be approved as the agency to look at the

7

mitigation plans, approve the cultural preservation

8

plan, what would happen if they would not approve

9

it, what would be the next step?

Would it come back

10

to us as a condition that had not been met, and if

11

not, what would be the appeal process?

12

my question?

13

MR. MOTO:

14

COUNCILMEMBER JOHNSON:

15

MR. MOTO:

16

COUNCILMEMBER JOHNSON:

Did you hear

No, I'm sorry.
You want me to repeat it?

Yes.
Okay.

If we do accept that the

17

Cultural Resources Commission is the body that would

18

have to approve the cultural preservation plan as

19

well as the mitigation plan, what would happen in

20

the event that this plan were rejected, it was not

21

approved by Cultural Resources Commission, would it

22

come back to the Council because we were the people

23

who had imposed the condition or what would be the

24

next course of action?

25

MR. MOTO:

Well, Mr. Chairman, I -- I suppose that in
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1

in such a situation that where -- where the Cultural

2

Resources Commission or SHPD found the draft plans

3

to be deficient, they would just -- they would

4

require that the plans be revised.

5

-- that the applicant's development plans would

6

essentially be stalled until such time as it were

7

able to get an acceptable plan approved by these

8

agencies.

9
10

COUNCILMEMBER JOHNSON:
CHAIR NISHIKI:

Okay.

And I think that

Thank you.

Any other questions?

Any objection to

11

having the Cultural Resources Commission be the

12

final authority to approve the Cultural Resource

13

Management Plan?

14

COUNCILMEMBER KANE:

15

CHAIR NISHIKI:

16

COUNCILMEMBER KANE:

Yeah.

I have a question, Mr. Chair.
Go ahead, Dain.
Because of the way the Cultural

17

Resources Management Plan proposal is written where

18

it would be completed and submitted for approval in

19

consultation with the Maui County Cultural Resources

20

Commission, your intent is that it wouldn't be

21

submitted to state Historic Preservation Division

22

without the approval via consultation of the

23

Resources Commission or after they consult -- and

24

I'm just trying to walk through this because what

25

you're presenting to us is something different than
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I -- I think is the normal process.

2

don't know that.

3

walk through it --

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

But I -- I

I'm just assuming that.

But to

Go ahead.
so we accept this part here where

6

they do the plan, they prepare it, they complete it,

7

they submit it for approval by SHPD, which includes

8

the consultation with the -- the MCCR, the

9

Cultural Resources Commission, and the Burial

the

10

council.

And then what you're suggesting is after

11

SHPD does its approval, before it even gets

12

considered in an SMA application it needs to go back

13

to the Cultural Resources commission for its

14

approval too, that's what you're suggesting?

15

CHAIR NISHIKI:

Dain, Dain

16

COUNCILMEMBER KANE:

I'm just asking, Mr. Chair.

17

CHAIR NISHIKI:

I know, I'm going to answer you.

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

No.

Okay.

I'm just --

Thank you.
You're adding that extra step is my

21

question.

22

they've consulted

Are you adding that it goes -- after

23

CHAIR NISHIKI:

24

COUNCILMEMBER KANE:

25

No, no.

No, no, no, no.
then it goes to SHPD, then it

comes back to them to -- for them to see it?
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1

CHAIR NISHIKI:

2

COUNCILMEMBER KANE:

3

CHAIR NISHIKI:

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

7

Do you want me to answer your question?

Okay.

Yeah.

CHAIR NISHIKI:

9

COUNCILMEMBER KANE:

Can you please let me answer?
-- sometimes you go off here, go off

I'm -- I'm --

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

13

get your response but --

there, so I'm just trying to keep you on track of --

8

12

Well, I'm just trying to

what my question is.

Can you let me talk?

Thank you.

Thank you.

Okay.

So long as you let me talk too.

Thank you.
CHAIR NISHIKI:

You're welcome.

It's just right here

14

where it says approval, yeah, that's who the

15

approving authority is after consulting state

16

Historic Preservation, the Maui and Lanai Burial

17

Council, and then the approval would be by the -- so

18

you include all the different people mentioned, but

19

the approval is by the Cultural Resources

20

commission.

21

COUNCILMEMBER KANE:

My question is, Mr. Chair, if you can

22

show us language then.

23

understand where you're incorporating the Maui

24

Cultural Resource --

25

CHAIR NISHIKI:

Okay.

I'm just trying to

All you do is
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COUNCILMEMBER KANE:

I'm just asking (inaudible).

3

VICE-CHAIR HOKAMA:

4

CHAIR NISHIKI:

5

6

-- because they're already there and

Chairman--

Well, can I -- can I finish, Riki, and

then I'll
VICE-CHAIR HOKAMA:

I would say -- I would say the two of

7

you have maybe a

8

COUNCILMEMBER JOHNSON:

9

CHAIR NISHIKI:

No, I don't think so.

10

VICE-CHAIR HOKAMA:

11

CHAIR NISHIKI:

12

VICE-CHAIR HOKAMA:

13

15

COUNCILMEMBER KANE:

maybe I can propose another way

Okay.

wait.

Can I finish?

I've been trying convince him

(inaudible) --

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

19

trying to do.

21

Well, maybe --

that both of you could agree to.
CHAIR NISHIKI:

20

1--

listened very nicely.

14

16

Failure to communicate.

CHAIR NISHIKI:

All

all we're doing --- (inaudible).

Yeah.

That's all I'm

All we're doing is just you see

where State Historic Preservation is --

22

VICE-CHAIR HOKAMA:

23

CHAIR NISHIKI:

Yes.

Okay.

Take that and put the Cultural

24

Resources Commission there, okay?

25

the Cultural Resources Commission is, that's where

You know where
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3

you put the state Historic Preservation Division.
COUNCILMEMBER KANE:

approval process, is that what you're saying?

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

6

just said it.

7

So are you removing SHPD out of an

CHAIR NISHIKI:

No.

Dain, you need to listen.

8

is replacing.

9

COUNCILMEMBER KANE:

10

replace.

11

CHAIR NISHIKI:

Because you're taking them out.

You

All I'm doing

Replace is what you said, Chair,

Replacing them from the approval and

12

putting them in as part of the consultation.

13

ask the rest of the Members if they understand.

14

COUNCILMEMBER KANE:

15

MR. FOLEY:

Let me

How about we ask these guys?

We have a -- we have a solution.

16

Mr. Chairman, the way this actually works in

17

practice is that both SHPD and the Cultural

18

Resources Commission have to approve these

19

management plans.

20

both of them approve it with consultation from the

21

Burial Council.

22

CHAIR NISHIKI:

Okay.

23

COUNCIL MEMBERS:

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

So why don't we just require that

Any problems?

No objections.

Okay.

Thank you.
Riki, go ahead.
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VICE-CHAIR HOKAMA:

I would say I have a concern since I

2

have supported Na Kupuna's participation.

3

our own native Hawaiians can make their own decision

4

about how to treat Hawaiian iwi.

5
6

7

CHAIR NISHIKI:

Okay.

I think

So you don't agree with this

proposal here because Na Kupuna is in here.
VICE-CHAIR HOKAMA:

I do.

But that's not what he said.

8

That's not what -- he said consultation with the

9

Burial Council, period.

10

MR. FOLEY:

I didn't -- Mr. Chairman, I didn't mean to --

11

to ignore Na Kupuna '0 Maui.

12

condition number 15, and we can add them

13

specifically as a -- or a consultation in addition

14

to the Burial Council.

15

VICE-CHAIR HOKAMA:

16

CHAIR NISHIKI:

They're included in

I think that's a good idea.

Thank you, Mr. Foley.

Yeah.

You know what, Riki, I was going to

17

add all the other parts.

18

concern that we had, you see from the CRMP which is

19

the Cultural Resources Management Plan, from there

20

all the way to number three in the cultural

21

component, manner and methods of preservation,

22

period, all of that would be included also.

23

And in it, it says:

You know after that first

The cultural component

24

shall be prepared in consultation with native

25

Hawaiian organizations deemed appropriate by the
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1

VICE-CHAIR HOKAMA:

2

CHAIR NISHIKI:

Maui-Lanai-Maui and Lanai Burial Council and Na

3

Kupuna '0 Maui.

This component shall primarily

4

address items pertinent to preservation including

5

but not limited to, and then the three areas.
Now if you want them to address more than

6

7

that, then that is fine, or if you see other areas

8

that you'd like to have Na Kupuna mentioned, that is

9

fine.

10

VICE-CHAIR HOKAMA:

No.

Chairman, I -- I -- I -- what you

11

read I can fully support.

12

confusion is what is shown on the screen is

13

something different.

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

And I think part of the

Oh, okay.
Okay, so I am supporting exactly what

16

we because that is what I have in my hand also.

17

I give you

18

than happy to support what you have just read.

19

maybe Staff can help because what is being shown on

20

the screen is not what you just read, Chairman.

21

22
23
24
25

CHAIR NISHIKI:

And

and I am saying I'm willing I'm more

Yeah.

So

But Committee Members, all of you

have this, so this is what is going to be accepted.
COUNCILMEMBER KANE:

What is that, Chair, just so -- so

everybody knows what you're talking about.
CHAIR NISHIKI:

The submittal that was given to us by
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1

Seibu, and it starts with the Cultural Resources

2

Management Plan and ends with manner and methods of

3

preservation, period.

4

VICE-CHAIR HOKAMA:

5

CHAIR NISHIKI:

Thank you, Chairman.

If it's not clear enough and you want to

6

take a recess, then we can have all of this printed

7

up.

Okay.

8
9

If it's not, then we'll proceed and move on.
That will take the place of number 15.

Any objections?

10

COUNCIL MEMBERS:

11

CHAIR NISHIKI:

12

No objections.
Okay.

Okay.

Seeing none, thank you.

That's pau.

Water Department?

13

stuck last night on the water conditions.

14

you and Ellen, do you have room there?

15

MR. TENGAN:

Yeah.

16

CHAIR NISHIKI:

We got

George,

Thank you.

Okay.

In that pass-out you've got to turn

17

to condition 31, Committee Members.

18

sentence I think is where a lot of you -- a lot of

19

us had problems in -- in understanding.

20

Now that first

And I guess the first question now that

21

Corporation Counsel is here is, Corporation Counsel,

22

if the understanding since our discussion is that

23

water is a concern as we discuss this application

24

today and the concern has to be, well, if we give

25

this zoning, the question is water availability, if
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

89

1

we accept the fact that if we give this zoning

2

without addressing where water should be got and we

3

don't put in a condition that says if there -- in

4

that second sentence, if supply is available and

5

subject to Council approval by resolution the

6

project may utilize County water system for domestic

7

water use only -- anyway, so it is stipulating that

8

that may be a direction that the developer can take

9

if there is water.

10

However, if right now there isn't and the

11

developer has not gotten any type of water permit,

12

is it a concern that unless we put in the language

13

about the applicant, its successors, and permitted

14

assigns shall develop a private water source, stores

15

facilities, and transmission lines for Makena Resort

16

area in accordance with County standards, all of

17

which shall be privately maintained and operated, if

18

we don't put that in, is there concern for perhaps a

19

lawsuit?

20

Because at least in this sentence we're

21

acknowledging that water right now is not available.

22

And then we go on to say that should it become

23

available, then, you know, subject to Council

24

approval by resolution, the project may utilize the

25

-- then the County water system.

And then we get
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1

even stricter in saying that it can be used only for

2

domestic use.

3

And I'm just trying to move with concern that

4

at least we address the fact that should we not have

5

water and yet we're giving this zoning, at least

6

it's saying that Makena Resort, you know, can -- can

7

develop privately their own water.

8
9

MR. MOTO:

Mr. Chairman, on the subject of lawsuit on this

issue, I think it is fairly clear that there

10

well, there is nothing in the zoning bill currently

11

nor in any condition that at least to my mind gives

12

the impression or the promise that water service or

13

that water will be available for the developer when

14

and if the developer decides to embark on a program

15

of -- of construction.

16

should be made clear if it is not clear that the

17

County of Maui can only make water available to the

18

extent that water supplies and -- and transmission

19

permitted.

20

Rather it is clear or it

And certainly if any private party were to

21

sue the County of Maui on some claim or allegation

22

that -- that we were in breach of

23

promise of water, we would defend that lawsuit

24

presumably and -- and make the case -- our case

25

clear that in fact that no such promise or

of -- of a
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representation was ever made.
And as current circumstances make clear, the

2
3

county of Maui is not issuing water meter

4

reservations.

5

designation of the lao Aquifer, and it makes no

6

promises about the long-term availability of water

7

because it's not possible to do so.

8

CHAIR NISHIKI:

9

MR. MOTO:

10

It has ceased doing so ever since the

Period?

Yes.

CHAIR NISHIKI:

Okay.

So I -- I -- I guess the question

11

is, in the water condition and -- and -- and -- and

12

help us, then that language that we put in there in

13

the first sentence is not necessary.

14

could just put as a condition, if supply is

15

available and subject to council approval by

16

resolution, the project may utilize the water -- the

17

County water system for domestic use; the applicant

18

shall comply with all reporting requirements in the

19

-- of the State Commission on Water Resource

20

Management.

21

And now if we

And I think somewhere in there, I don't know

22

who recommended it, that we add some language to say

23

also that they're in compliance with all State laws.

24

So maybe, Brian, if you could help us in that

25

condition.
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Yes.

Well, Mr. Chairman, what I would

2

recommend is that the -- the drafting of a condition

3

regarding water and in particular the one that is

4

cited by the Chair, the -- the first sentence

5

fundamentally rest upon a judgment call by this

6

Council as to what -- as to the Council's assessment

7

upon the potential demands and needs for water that

8

are presented by the subject rezoning action and

9

what measures ought to be reasonably be required in

10

order to provide water service for the proposed

11

area.

12

If the Chair's

I -- I -- I would encourage

13

the Chair not to base

make the decision regarding

14

this first sentence to be dependent upon any kind of

15

fear of lawsuit.

16

other entities in different circumstances that

17

really your

18

by fears of lawsuit, but rather based upon the

19

criteria for decision-making that are set out for

20

you in County ordinances and -- and other law.

21

This is something I've advised

your judgements should not be driven

And in particular, the criteria for your

22

decision-making is set forth in 19.510.050 regarding

23

conditional zoning.

24

cited the wrong section.

25

7:

That sets forth -- I'm sorry, I
It's 19510.0 --

040.
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040?

Thank -- thank you.

It's 040.

Which

2

sets forth essentially one, two, three, four, five

3

criteria among which are that finding on your part

4

as to whether the application, if granted, would

5

adversely affect or interfere with water systems

6

among other things.

7

And -- and -- and the reason for that is that

8

if -- if a party were to challenge this rezoning

9

action as making that assumption, it is likely that

10

a court -- well, first of all, courts tend to pay

11

tend to place a lot of deference to legislative

12

judgment on matters like rezoning.

13

Supreme Court has characterized zoning actions as

14

legislative functions, exercise of the legislative

15

function.

16

review the decisions of the Council based upon their

17

consistency with the criteria that are set forth for

18

its decision-making.

19

CHAIR NISHIKI:

20

Jo Anne?

21

And the Hawaii

And it is likely that a court would

okay.

COUNCILMEMBER JOHNSON:

Any questions for Mr. Moto?

I -- I just want to verify.

22

Then my understanding is when I read the criteria,

23

that that is all that governs our decision with

24

regard to water.

25

saying, I mean, there's other criteria as well.

Because what -- what you're
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But

2

MR. MOTO:

3

COUNCILMEMBER JOHNSON:

Yes.
-- as long as we're looking at

4

water specifically, and this criteria states, the

5

county Council may grant a change of zoning if all

6

of the following criteria are met, one of those

7

criteria is that the application, if granted, would

8

not adversely affect or interfere with water

9

systems.

And what you're saying is that

10

determination as to whether or not this application

11

for change in zoning would interfere with the water

12

systems is our call.

13

MR. MOTO:

Yes, Mr. Chairman.

14

COUNCILMEMBER JOHNSON:

Okay.

The other question that I

15

would have, Mr. Moto, is that we were given

16

information at the hearing I believe in Kihei that

17

did speak directly to, I guess, past litigation

18

which had occurred that when certain land use

19

entitlements were given, there was this subject of

20

vesting of rights, and somehow that by granting of

21

this change in zoning or the land use change that

22

not necessarily -- not necessarily in the state of

23

Hawaii, but that people in other jurisdictions had

24

used this granting of a land use change to litigate

25

against whether it's counties or cities or whoever
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it was.
And the representation that we're making is

2
3

basically we would be saying to the developer, okay,

4

now that your community plan is consistent, your

5

zoning is consistent, this is the green light, go

6

ahead.

7

I know what you said about not looking at

8

this in terms of litigation or potential

9

litigation.

But if we're giving the go ahead

10

because now we're saying everything is consistent,

11

isn't that tantamount to really saying that, well,

12

it's appropriate for the developer to proceed with

13

their plans, and that if somehow all this changes or

14

they perceive that water is not available or we

15

have, you know, heard Mr. Figueiroa say that they

16

somehow are entitled to water and he disagrees with,

17

you know, our view of, I guess, whose authority it

18

is that's going to give him water, couldn't they

19

then use this against the County.

20

MR. MOTO:

Mr. Chairman, you know, if -- if a plaintiff

21

were to raise such claims and make such assertions,

22

I mean, we would very clearly state in our defense

23

that the mere action of rezoning does not

24

necessarily guarantee any particular amount or type

25

of development.
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It is a zoning action, yes, but it is clear

2

that under state and County laws that there are many

3

subsequent approvals that are also required and

4

that, you know, absent some clearer representation

5

or promise by county government that it will provide

6

service or do such and such, that one cannot simply

7

-- that it

8

and improper for a private party to assume that the

9

County is somehow obligated to do things it never --

10
11

it would be -- it would be incorrect

it never represented that it would do.
COUNCILMEMBER JOHNSON:

Well, in an earlier letter I think

12

that Mr. Tengan had sent out, there was -- I think

13

it was in 2000, I'm not sure, but anyway, it was

14

basically a representation that, yes, we have no

15

problem, water is available.

16

Mr. Figueiroa say, well, we believe because we've

17

developed a source and the transmission lines and

18

everything that, yes, you do owe us water.

19

And then we've heard

So for me it's a little bit frightening to me

20

when I think about these statements and the letters

21

and everything that exist now, and then looking at

22

even the fact that we've hired an attorney to

23

determine who actually has the authority over the

24

Water Department.

25

just get a little bit nervous when it comes to the

I mean, all these questions, I
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1

public purse strings about what position we could

2

find ourselves in and particularly when we have

3

these things on the record.

4

Mr. Moto.

5

CHAIR NISHIKI:

6

MR. MOTO:

That's my concern,

Go ahead.

Yeah.

Mr. Chairman, two things.

First, I want

7

to note that, as I said, that the action of zoning

8

is not a guarantee and is not a promise of the

9

availability of water service, municipal water

10

service.

And even the granting of an SMA permit, if

11

one should be in fact be ever -- be issued, is not

12

such a guarantee or promise.
SMA permits never make those kinds of

13
14

representations, at least none to my knowledge.

15

fact, typically a developer really doesn't know

16

whether they will actually be able to obtain

17

municipal water service until they file for a

18

building permit.

19

point.

In

Now that's -- that's one -- one

20

Secondly, Councilmember Johnson's question

21

referenced statements by Mr. Figueiroa and Makena

22

Resort.

23

history of this application is -- is somewhat

24

colored by the -- the history of the Central Maui

25

Joint venture Agreement and everything.

I -- it is true to say that what the -- the
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without getting into that whole separate

1

2

subject matter, I think it's fairly clear that the

3

county of Maui views that agreement, and -- and this

4

is set forth as explained in the -- the letter that

5

was issued by the Department of water Supply where

6

-- where not -- the Department of Water Supply is

7

not issuing credits under that agreement, it views

8

that agreement as having -- as not being binding

9

anymore, and is viewing it as -- as having expired.

10

Now this may not be the appropriate occasion

11

to get into the full-blown discussion regarding that

12

position.

13

other parties to that joint venture agreement are of

14

a different legal position.

15

clear in ours.

16

It's -- it's also pretty clear that the

COUNCILMEMBER JOHNSON:

Nevertheless, we are

with regard to the original letter

17

that was sent to the State Land Use Commission, I

18

believe, by Mr. Tengan, would that -- in any way

19

should that be retracted, should -- you know, does

20

-- because it's out there that's a concern that I

21

have.

22

And basically it pretty much says and I don't

23

have it right in front of me, but, you know, I'll be

24

paraphrasing when I say that, yes, we should have

25

sufficient water supply in order for, you know, this
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1

particular development to be considered.

2

you have it, Mr. Tengan, you want to quote from it

3

or answer?

4

MR. TENGAN:

I -- if

If I may -- if I may, Mr. Chair, I'll read

5

the language that Councilmember Johnson is referring

6

to.

7

water should be available and sufficient for the

8

proposed single-family and multi-family residential

9

developments and hotel development in the time frame

In -- in our response we stated that potable

10

set forth in the letter dated October 1, 2003 from

11

Makena Resort.

12

letter.

And I'll refer to Makena Resort's

13

In Makena Resort's letter, it states here

14

that the single-family, multi-family residential

15

development described in paragraph 20 of the

16

decision and order is

17

require water service sometime in 2008.

18

COUNCILMEMBER JOHNSON:

is anticipated to begin to

So I guess, George, having heard

19

that, let's say, for example, that if that's the

20

first application that comes forward in 2008 and for

21

whatever reason let's assume that we don't have the

22

water resources available, how were you going to

23

deal with the application, will you just say, well,

24

we don't have the water resources available and then

25

they're going to haul this letter out again and say,
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

1

100

yes, but you said we would.

2

MR. TENGAN:

3

COUNCILMEMBER JOHNSON:

4

5

Well-I -- you see what I'm getting at,

George.
MR. TENGAN:

in the first paragraph of that October 7,

6

2003 letter to the Land Use commission, we state

7

that potable water should be available and

8

sufficient for the proposed blah, blah, blah.

9

not making any guarantees that water will be

10

available, but we're saying that it should be

11

available.

12

COUNCILMEMBER JOHNSON:

13
14

Okay.

We're

And you feel comfortable,

Mr. Moto, that this is not a commitment that
MR. MOTO:

Mr. Chairman, you know, it's not for me to

I

15

didn't write that letter.

16

it.

17

best one to explain it.

18

see it as promising anything in terms of a guarantee

19

of water supply.

20

COUNCILMEMBER JOHNSON:

21

MR. MOTO:

22

such.

23

MR. TENGAN:

24
25

I'm not responsible for

Mr. Tengan, as Director, wrote it and he's the
I -- as I read it I did not

Okay.

And I certainly hope it's not interpreted as

And if I may add, we don't -- we don't take

that as a guarantee for water also.
COUNCILMEMBER JOHNSON:

Okay.
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MS. KRAFTSOW:

Also other letters that were sent by us to

2

the Planning Commission state explicitly that no

3

guarantee of water is granted or implied.

4

COUNCILMEMBER JOHNSON:

okay.

I just want everybody to be

5

clear about this because I don't want to have this

6

come back to haunt us.

7

CHAIR NISHIKI:

Any other questions?

Then Brian, in lieu of what you just

8

9

Thank you.

discussed, can we just remain silent then unless

10

there is any Member wishing to suggest language or

11

conditions?

12

COUNCILMEMBER KANE:

Dain, go ahead.
And

and I'll wait till his

13

response, but there is something that I had in my

14

February 14th, 2002 letter that dealt with -- and

15

it's separate from specifically this component of

16

the discussion, but it does deal with water and it

17

has to do with water availability for this project

18

shall be subject to an allocation plan, which,

19

Mr. Chair, as you know and as our Water Resources

20

Chair and the body knows that at some point once we

21

get through figuring out who is on first base, that

22

we -- we intend as a body to put forth an allocation

23

plan.

24
25

And so this would reference once that
allocation plan is in place, that everybody, not
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

102

1

only this applicant, but any applicant would be

2

subject to the allocation plan.

3

-- I would ask the body to consider at the

4

appropriate time considering a condition that would

5

pursuant to Chapter 2.90, that this project would be

6

subject to an allocation plan as adopted by the

7

council.

8

CHAIR NISHIKI:

9

COUNCILMEMBER KANE:

10
11

So I would just put

Okay.
And that's after a response about

your question about being silent.
CHAIR NISHIKI:

Yeah.

Brian, do you see the language that

12

we've got in there that is the second sentence:

13

supply is available and subject to Council approval

14

by resolution, the project may utilize County water

15

system for domestic use only.

16

comply with all reporting requirements of the State

17

commission on water Resource Management.

18

If

The developer shall

Now that and what Dain is talking about that

19

water and allocation plan, what is this allocation

20

plan that we're talking about?

21

Department have any idea?

Does water

22

COUNCILMEMBER TAVARES:

No, it's our plan.

23

COUNCILMEMBER JOHNSON:

It's ours.

24

CHAIR NISHIKI:

25

Oh, okay.

This is the one that we were

going to create.
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COUNCILMEMBER TAVARES:

2

CHAIR NISHIKI:

3

COUNCILMEMBER TAVARES:

Mr. Chair.

Yeah, go ahead.
The -- the plan that -- that's

4

being referred to, the water allocation plan, was

5

something that would be in -- in Mr. Mateo's

6

committee, Water -- the Water Committee, and that

7

once we get as Dain was saying clear upon who has

8

what jurisdiction where, and I, you know, I think we

9

feel that it's clear that we have that jurisdiction

10

and we're going to, I think, operate under that

11

assumption until told otherwise, but that that

12

allocation plan would be something passed by this

13

Council at some point in time and hopefully not into

14

too far time or future.

15

Mr. Chair, you know

16

CHAIR NISHIKI:

Go ahead.

17

COUNCILMEMBER TAVARES:

I -- I would -- I would feel

18

much more comfortable if we had a reference to that

19

water allocation plan as passed by the Council.

20

Because if we leave it the way it is with just by

21

Council resolution, you know, would that Council

22

resolution, if we don't say anything about the water

23

allocation plan, would the Council resolution to

24

authorize use override a water allocation plan

25

should we have it.
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1

CHAIR NISHIKI:

2

MR. MOTO:

Brian.

Mr. Chairman, yes, it's -- the -- the -- the

3

drafting of the second sentence and especially its

4

reference to Council approval by resolution is

5

something that is, in my experience, it's unique.
I -- I don't normally, to my knowledge at

6

7

least

8

a development has not been made subject to a -- a

9

specific resolution of Council approving.

10

water service -- municipal water service to

And their

-- your -- your current ordinances don't provide a

11

procedure or mechanism for that.

12

feature like this as part of a condition would be

13

something out of the ordinary.

So this -- a

14

In any event, you -- the Council has

15

expressed an interest and determination to prepare

16

and review a water allocation plan which would be

17

adopted by ordinance.

18

allocation plan, which by the way is -- is a type of

19

plan that's provided for in the Maui County Code,

20

I'm sorry, I don't recall the precise chapter number

21

but it's in there, would be appropriate.

22

CHAIR NISHIKI:

Okay.

Good.

And so referencing the water

I think it's time to take a

23

ten-minute recess.

24

that language that you've got, have it all available

25

for Committee Members and -- and even -- oh, you've

Dain, I think we want to pull up
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got it right there.
COUNCILMEMBER KANE:

We -- we -- yeah, we already submit

it, Chair.
CHAIR NISHIKI:

okay.

We'll take a ten-minute recess.

Reconvene at 9:05.

Thank you.

(Gavel.)

8:53 p.m.

6

RECESS:

7

RECONVENE:

8

CHAIR NISHIKI:

9

Good.

9:25 p.m.
(Gavel.)

Meeting please reconvene.

were dealing with condition 31 under Water.

We
All

10

right.

11

this language.

12

Counsel, you've heard him say that it is a -- it's

13

really a -- a policy question on how we look at

14

conditions on this water.

15

I just want to preface why I had looked at
And speaking with corporation

And as I preface this condition, I felt like

16

right now in lieu of what we've been told in our

17

Department of Water Supply, February 27th letter, I

18

don't know how many of you feel, but I think that at

19

this point today we really have no water, no water

20

for this development.

21

saying that they're going to develop this so-called

22

water, again, as they stated here they still have I

23

think in two areas if I may be corrected where

24

negotiations still has to occur.

25

If what the department is

Finally, I feel like if that is what you
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Members feel, then the conditions that I have here

2

is germane to what the current situation is.

3

go on to say that if when as even being referenced

4

by the water Department that water supply should

5

become available, then subject to this Council's

6

approval by a resolution the developer may utilize

7

the County water system for domestic use.

8

going on to say that the developer shall comply with

9

all reporting requirements for the state Commission

10

Then I

And then

on water Resource Management.
I know that the Water Committee which all of

11

12

us are members of is looking to develop this

13

so-called allocation, but that is going to be down

14

the road when perhaps new sources are coming in.

15

And so, you know, I think it's something that we can

16

look at, but in reality I personally still feel that

17

this language that we have before us is good

18

language.

19

with the knowledge that you've been given with

20

water.

21

22

It's just, I don't know, just responsible

Any comments?
COUNCILMEMBER JOHNSON:

Jo Anne?

I -- I would agree with you

23

because right now we're looking at this specific

24

point in time.

25

for the lao Aquifer.

We know that we're under designation
My concern is always with
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protecting the resource for all users.

2

We don't really know the full impact of, I

3

guess, what's going to happen if the Waihee Aquifer

4

is designated, and that if we approve this without

5

this kind of condition I think it's going to send

6

the wrong message to the state Water Commission.

7

And they may not agree to continue to defer

8

designation on that.

9

impact on how we're seen in terms of our management

It may have a really negative

10

capabilities of the resources, and that's kind of

11

how we got in this fix in the first place.

12

So I support this.

I think that it is

13

responsible.

14

get a notice from your bank that your account is

15

overdrawn, the prudent person stops writing checks.

16

The Water Department, the State Water Commission

17

have basically notified us that our account is

18

overdrawn, and I believe we should stop writing

19

checks.

20

do.

And I think this is the prudent thing to

So I support you, Chair Nishiki.

21

CHAIR NISHIKI:

22

COUNCILMEMBER MATEO:

23

CHAIR NISHIKI:

24

COUNCILMEMBER MATEO:

25

And as far as I'm concerned when you

Any other discussion?
Chairman?

Mr. Mateo?
Chairman, perhaps I can have

Mr. Moto address -- I'm looking at the Mayor'S
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letter of March 5th to Mr. Figueiroa.

2

particular letter, Mr. Moto, and I will read you

3

part of it, and I'm -- I'm

4

referencing the intentions to develop this 25 MGD

5

surface potential, water potential.
It says:

6

And in that

you know, this is

Given the -- the stated two MGD

7

requirements with the full development of Makena

8

Resort and given the development of water resources

9

as noted above, the Department of Water Supply fully

10

anticipates being able to meet the water demands of

11

your development over the next 20 years.
And I'm just going to stop there because I

12
13

need to ask you if that in fact is a commitment for

14

water availability.

15

MR. MOTO:

Mr. Chairman, first of all, I -- I -- it's sort

16

of -- I will repeat the kind of comments I made

17

with regard to the George Tengan letter which is

18

you know, obviously the Mayor's letter is not my

19

letter, I didn't write it, and one would have to

20

(inaudible) --

21

COUNCILMEMBER MATEO:

22

MR. MOTO:

23

COUNCILMEMBER MATEO:

24

MR. MOTO:

25

I am just asking for an opinion

Yes.

Yes.

-- Mr. Moto.

The -- the same

I don't have the

letter in front of me, but that letter later down
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1

below has another paragraph in it that says

2

essentially that we will treat you like any other

3

corporation, if there's water available you will get

4

service, if there's no water available you will not

5

get it, or some

6

COUNCILMEMBER MATEO:

7

MR. MOTO:

8

COUNCILMEMBER MATEO:

9

MR. MOTO:

10
11

12

something to that effect.
So there's no guarantee.

Not as -- not as I read it.
Thank you.

But, you know --

COUNCILMEMBER MATEO:

Thank you, Mr. Moto.

Thank you,

Mr. Chair.
CHAIR NISHIKI:

Okay.

Any other discussion as to language

13

on the water condition?

14

we'll include that language.

15

VICE-CHAIR HOKAMA:

16

COUNCILMEMBER JOHNSON:

17

CHAIR NISHIKI:

18

VICE-CHAIR HOKAMA:

19

CHAIR NISHIKI:

If there are no objections,

Object.
No objection.

Thank you.
Objection.

Oh, I'm sorry.

Okay.

We'll have that

20

discussion when we deal on the vote.

21

Riki?

22

VICE-CHAIR HOKAMA:

23

CHAIR NISHIKI:

That's fine, Chairman.

Okay.

Thank you.

Is that okay,

Thank you.

We'll move -- maybe

24

this is a good time because we asked Roy to address

25

what Charmaine had proposed in regards to parks and
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1

whether the developer tonight has any language in to

2

offer.

3

about in regards to parks.

What -- what perhaps, Roy, you've thought

Also you have that letter from the Parks

4
5

Department that was submitted to us from Mr. Correa

6

here also, yeah.

Yeah.

Is Parks Director here or his representative?

7

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

Deputy right there.

Oh, there you are, Mr. Buck.

Thank you.

Do you have anything to pass out to us or is

10
11

Okay.

it pretty clear?

Roy?

12

MR. FIGUEIROA:

Me?

13

CHAIR NISHIKI:

Nothing?

14

MR. FIGUEIROA:

I do not have anything at this time.

15

CHAIR NISHIKI:

Okay.

Go ahead.

16

MR. FIGUEIROA:

Okay.

Are we on number -- from 35 on?

Yeah.

You know, the last time

17

18
19
20
21

No.

Well, I'm
CHAIR NISHIKI:
Charmaine
MR. FIGUEIROA:

I'm not sure where we're on on the

list.

22

CHAIR NISHIKI:

23

COUNCILMEMBER TAVARES:

24

CHAIR NISHIKI:

25

-- had a -Thirty-five.

Charmaine had a resolution to a -- a

swap between giving you the 25 acres for hotel, and
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1

then as part of the parks assessment the 10 -- the

2

10 acres fronting the proposed hotel rezoning would

3

be park.

4

you if -- to take into consideration perhaps another

5

proposal that we may look at that you can

6

rely on from where you stand.

7

MR. FIGUEIROA:

And so then I guess the Committee asked

we can

Go ahead.

Well, we did take a look -- I must say

8

that I -- actually I do have some pictures of the

9

area that I do have that I could pass out now that I

10

recall as far as the particular area we're talking

11

about as far as perhaps expanding the existing park

12

on the south end of Maluaka Beach.

13

We do not think it's -- we do not think it's

14

fair that there be a -- for the condition of

15

approval of the 28 acres for hotel, H-M Hotel-zoned

16

property, that we trade in our existing 11 acre H-M

17

Hotel-zoned property.

18

an area that perhaps could be used to enhance the

19

public's use of Maluaka Beach and adjacent to the

20

south of that by lateral access reaching to the

21

Oneuli Beach or going into that direction.

22

Saying that, we did look at

So what I did was try to look at what area

23

was available in the area that's being rezoned.

24

part of the area that's being rezoned is the PK-4,

25

which is the golf course zoning along the beach.
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1

And at the north end of that particular area there

2

is a -- a portion of the property that perhaps could

3

be developed further for park use.

4

much area there, but it is a -- a significant

5

picturesque site that could be used to extend that

6

particular beach park.

7

We do not have

If you'd like I could pass out the -- the

8

picture of that area, plus the area along which the

9

lateral access could extend.

We did have someone

10

from the state DLNR walking that property today.

11

belong to the portion of the DLNR that does trails.

12

I'm trying to remember the exact name of that

13

particular part of the DLNR forestry division.

14

VICE-CHAIR HOKAMA:

15

COUNCILMEMBER TAVARES:

16

MR. FIGUEIROA:

It

Na Ala Hele.
Na Ala Hele.

Na Ala Hele, that's right.

Okay.

So we

17

walked that area to see where that trail lateral

18

access could be.

19

that they shared with us, and we can see how it

20

would work through a portion of that property along

21

the golf course.

22

park further south to take in the point out there

23

toward the ocean, and then from that point have a

24

lateral access to the sand area at the south

25

toward the south end of the golf course.

And so there were some good ideas

So by the extension of that beach
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1

When you reach the very southernmost limit of

2

the area to be rezoned, then there is a problem with

3

the grade in that area, sharp drop-off from the golf

4

course hole.

5

recommend as Ms. Nohara did, recommend that that

6

trail go until the sandy area, stop there, and then

7

you could travel along the sandy area and continue

8

that access toward Oneuli Beach.

9

another component of what we would propose.

10

So therefore, in that area we'd

So that was

In the area of -- I -- I still believe that

11

the idea we had of providing a -- a plan for the

12

state Park at Makena, recreational plan that would

13

include some parking, I thought it was a good idea.

14

And I presented that to DLNR representatives, and

15

they said they would encourage and support that idea

16

of creating a -- a plan whereby that plan would

17

designate where the parking areas could be.

18

Because right now as -- even as we looked at

19

Oneuli Beach, you could see cars that were driving

20

almost to the sand on that beach because there's no

21

set parking area for them for that particular beach.

22

And then we believe that when they -- as the -- each

23

project comes on, at that particular stage by having

24

that plan as a basis, then it could determine what

25

improvements could be assessed each project toward
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1

the implementing of that particular plan for that

2

Oneuli Beach.

3

And as I said earlier, it was -- if it was

4

determined

and -- and we would be doing this plan

5

for DLNR.

6

something that they would have to adopt and

7

implement.

8

judge each project and see how much they would

9

contribute judging on the -- the scope of that

In other words, it would still be

And then the County could, as I said,

10

project toward the development of that plan, whether

11

it'd be parking or facilities that could be applied

12

to that lot.

13

And if there weren't enough space there, then

14

then that plan should look at other areas that

15

could be developed beyond that park or across the

16

street, as Mr. Nishiki mentioned.

17

There is an area further down that is within

18

the community plan that is not part of this

19

application yet, and I think that also could be

20

satisfied as far as creating an opportunity for

21

beach use.

22

further to the south before you reach La Perouse.

23

believe we have set in the community plan about 2.2

24

acres in that area.

25

And this is mainly for the fishing area

I haven't gotten the response.

I -- I guess
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1

I forgot to run that by the Parks Department, so I'm

2

not sure how they would react to that particular

3

lot, but that could also be available.

4

There is an area that you're looking at as

5

far as park use that we designate I believe it's one

6

-- a little over one acre at the south end of our

7

change in zoning.

8

I'd appreciate that.

9

If someone could point that out,
Yeah, right there.

Now that -- the reason we only ask for that

10

much is because that's the only part within the

11

urban boundary.

12

expanded to what the community plan says would be a

13

4.4 acre parcel eventually in the community plan.

14

So that's another area that could be used.

15

However, that -- even that could be

In response to the Makena Landing, I

we

16

still have a difficult time understanding that that

17

would be a practical suggestion to implement.

18

talked it over with the Parks Department.

19

the same concern we do.

20

ability to use that particular park or in that

21

particular beach is very limited in size.

22

We've

They have

As far as increasing the

So you may want to ask the Parks Department

23

again how they feel about that.

As I said, it's a

24

-- a suggestion that we feel will not be to the

25

benefit really of the general public.
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So those are the areas, as I said, that we

1

2

could increase, for example, what's on the beach

3

side.

4

that I do have for that area, including a view of

5

where the lateral access would be so you could have

6

some idea of what it is.

7

If you'd like I can pass out the pictures

CHAIR NISHIKI:

Questions for Roy?

And -- and -- and

8

maybe we should go area by area or I don't know how

9

this Committee wants to proceed so we don't jump all

10
11
12

over the place.
VICE-CHAIR HOKAMA:

May we request to see the photos,

Chairman?

13

CHAIR NISHIKI:

Sure.

14

COUNCILMEMBER KANE:

15

CHAIR NISHIKI:

16

COUNCILMEMBER KANE:

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

Mr. Chair?

Yeah.
Just real quick.

Go ahead, Dain.
Does Mr. Figueiroa have a copy of the

19

March 18th letter that, I think, Director Correa of

20

Parks has sent to you and this body, Mr. Chair?

21
22

CHAIR NISHIKI:

25

David, is there an extra

copy from Parks?

23
24

I'm not sure.

David, we have any other pictures also of the
these areas for Committee?
MR. RAATZ:

Yeah, I'll check.
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CHAIR NISHIKI:
that.

Okay.

Maluaka first then, Roy, we have

There's a picture there fronting Maluaka.

3

MR. FIGUEIROA:

Okay.

If we could start from the --

4

CHAIR NISHIKI:

King's Road.

5

MR. FIGUEIROA:

Okay.

6

CHAIR NISHIKI:

Okay.

7

MR. FIGUEIROA:

That is the area of -- of what we're

8

showing here.

You see where the

just beyond that

9

sign that is shown there in the middle of the

10

picture?

The beach access begins there coming

11

toward the south, and that's the public restrooms

12

that we built there on that picture numbered number

13

seven.
Then the next picture of the park is what we

14

That to -- is to the makai

lS

developed as a park.

16

side of the public restrooms.

17

existing area that we're asking for the change in

18

zoning.

19

and part of it was, I believe, open space.

20

we're asking for the change in zoning to the PK-1

21

designation for this particular park.

22

So that's the

Part of this was hotel on the former zoning
And so

Now you see in that picture number nine, you

23

see there's a wall right about the middle of the

24

picture level with the bottom of that tree, see the

25

-- the crown of that tree?

Okay.

That wall is the

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

118

PLU 3/18/04

1

southernmost boundary of this particular park.
So then when you look at the next picture,

2
3

that would be the area which is number 11, that

4

would be the area to the south of that particular

5

park where you're getting close to the golf course.

6

And that is where we would say we would extend that

7

park into this area where you could develop this

8

again.

9

similar way to what you see in picture number

10

nine

And we would look at developing it in a

numbered nine where you have grassed area.
And then you're looking at picture number

11

12

11.

13

of like a point going out toward the ocean.

14

believe right now that would expand this particular

15

park to one-and-a-half acres.

16

not only -- we wouldn't recommend taking down the

17

wall that was built there, but we'd probably

18

recommend creating an opening that we would do.

19

If you look to the right edge, see, that's sort
So we

We'll probably create

And again, this is something that we would be

20

doing because I don't believe the Parks and

21

Recreation Department would like to inherit this

22

undeveloped.

23

and then maintain it again as we do the existing

24

park area.

25

And we recommend being able to do it

As you can see, it is a -- a beautiful area
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1

that -- that could be used for additional as it

2

shows here some kind of picnic area.

3

I said, that would increase that particular park to

4

one-and-a-half acres.

And

and as

Now if you look at the tree in the middle of

5
6

number 11, that keawe tree right about in the middle

7

of the picture, the park would extend to about that

8

area.

9

from that along the shoreline.

10

And so the lateral access then would continue

The next picture is continuing southward.

11

You can see how people are walking -- you see that

12

path in picture number 16?

13

used path between that stake and the keawe tree

14

toward the bottom right side of the picture.

15

There appears to be a

But we believe by creating the park, we could

16

continue the access, the lateral access, closer to

17

the shoreline, which would alleviate our concerns

18

about being too close to the golf course.

19

now that would require some work along the shoreline

20

so we could get them closer to the beach.

And right

21

Now if you look at the next picture, number

22

23, as we discussed with Ms. Nohara, this would be

23

probably the area she believes and -- and we believe

24

that the lateral access would come right to the

25

beach itself.

And that beach connects to Oneuli
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1

Beach to -- if you look in that picture number 23,

2

you see the stake with the white -- white stake with

3

the blue top, would be around that area, take it

4

right to the beach.

5

walking along that beach as a lateral access, and

6

that would take you right through to Oneuli Beach.

7

And then from there you'd be

If we look at the next or even -- yeah, it

8

would be the next picture, number 28, this is where

9

if we did not stop the lateral access at the beach

10

itself and took it up above into the vegetation, we

11

get close to the golf course and then there would be

12

a sharp drop to come back to the beach because of

13

the -- the elevation difference.

14

concur that it would probably be best to stop it at

15

the sand beach, the beginning of that north end of

16

the beach.

And that's why we

17

If you look at number 30, picture number 30,

18

the shoreline looking back, that shows you the type

19

of beach that you would be walking along in order to

20

continue the access toward Oneuli Beach.

21

looking at picture number 30, you're looking

22

northward, the opposite direction.

23

So in

And number 41 again shows you the -- going

24

back to the makai side of the park that was already

25

developed.

And that wall is now between the area of

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

121

1

the existing park and what we propose to expand.

2

But it does if you see on number 41, the shoreline

3

does jut out toward the west.

4

out there that it goes out toward that you would be

5

able to utilize for the beach public area.

So there's a point

As far as Maluaka also as the parking, I

6
7

believe there was concern that there was not enough

8

parking.

9

probably another 30 could be constructed in that

We do have 30 stalls, and we believe that

10

particular area.

11

not alleviate, it would encourage use of that

12

particular beach.

13

And that would alleviate -- well,

As I said, combined with -- well, if you want

14

me to stop at Maluaka, I'll -- I'll stop right

15

there.

16

CHAIR NISHIKI:

Yeah.

I think we want to -- we want to

17

stop there and -- and ask questions.

18

could put 30 more parking stalls and also address

19

the lateral to Oneuli that was asked of and also a

20

path.
Questions from Members?

21
22
23

So then you

COUNCILMEMBER TAVARES:

I'd like to hear comments,

Mr. Chair, from the Parks Department.

24

CHAIR NISHIKI:

25

MR. BUCK:

Parks?

We, from the Parks Department, cannot support
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1

the -- what is some of the conditions.

2

way the conditions were brought or -- or part of

3

some of the conditions we had a comment on because

4

of the fact that it's inconsistent on what we're

5

doing now at other parks and recreation

6

facilities --

7

COUNCILMEMBER TAVARES:

8

MR. BUCK:

9

COUNCILMEMBER TAVARES:

10

However, the

Wait, wait, John.

and parking lots.
John, excuse me.

Just on this

proposal.

11

MR. BUCK:

Oh, on this proposal?

12

COUNCILMEMBER TAVARES:

13

MR. BUCK:

Yes, uh-huh.

I think it's a

a good plan, workable.

It

14

gives us access.

15

as far as what type of develop it's going to be.

16

mean, is it going to be a natural path or a -- a

17

a six-foot wide developed concrete paved or we're

18

going to just kind of try to leave it in a natural

19

state.

20

one of our concerns may have been concerning the

21

developer, if you start cutting into banks and

22

things, there might be the concern of erosion.

I think the only concern I have is

Because when you start cutting -- I think

23

CHAIR NISHIKI:

Go ahead, Roy.

24

MR. FIGUEIROA:

Well, we looked at the area with

25

I

Ms. Nohara and we feel that there -- there could be
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1

areas that could be as wide as six feet.

However,

2

if it were a hard path we don't know if that would

3

be the best.

4

DLNR, as to what type of path it -- it would be.

5

The other concern I forgot to mention is that of the

6

keeping it open 24 -- 24 hours a day, seven days a

7

week because there was concern about the liability

8

in that area.

We'd like to work with them, with the

I believe she referred me to something in

9

10

Lanai about a memorandum of understanding as to how

11

the -- the fishermen's trail, for example, she was

12

going to get me a copy of that memorandum of

13

understanding.

14

not a hard trail, but it does provide access.

15

she was more accustomed to something like a

16

four-foot wide, around four-foot wide trail.

But I understand in that one it's
And

But as far as the areas I pointed out that it

17

18

would be difficult is where I have that sharp bank.

19

In other areas, it looks like as long as we are able

20

to -- and -- and this is something the Planning

21

Department can clarify because it -- it would be

22

within the shoreline setback area.

23

don't know if it would require an SMA permit to do

24

it.

25

And also, I

So another concern of the proposed condition
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is to how long we had to do it because I think your

2

condition said about six months and I don't believe

3

that's possible.

4

probably possible, but I shouldn't even use the word

5

probably possible.

6

it's very difficult.

7

six months.

I'll let them comment.

It's--

I can't see it happening in

to get it done, but I don't think I can control

10

where it could happen in six months doing the --

11

because of the process involved.

12

comment.

13

It's

I'm not saying I'm not willing to work hard

8
9

Well, let's put it this way.

MR. FOLEY:

So maybe they can

Mr. Chairman, Mr. Figueiroa is correct, it

14

would require a shoreline setback variance and an

15

SMA permit.

16

increasing shoreline access.

17

processing those two permits, it also needs to be at

18

least preliminarily designed.

19

very realistic.

20

longer than that.

21

accurate for design and approval.

22

CHAIR NISHIKI:

23

VICE-CHAIR HOKAMA:

24

CHAIR NISHIKI:

25

VICE-CHAIR HOKAMA:

However, we would be very supportive of
But in addition to

So six months isn't

They'd probably need, oh, a little
Maybe nine months would be

Charmaine
Chair
any other questions from -Chairman?

Oh, I'm sorry.

I am sorry.
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1

COUNCILMEMBER TAVARES:

2

CHAIR NISHIKI:

3

VICE-CHAIR HOKAMA:

No.

Go ahead.

Riki, go ahead.
Chairman, since Mr. Figueiroa did

4

mention a memorandum of agreement as we -- we call

5

it and use it on Lanai, I would just ask the Members

6

if they would look at page 11, which is under the

7

subheading just Park, if you look at the bottom of

8

the middle of the photograph, that -- that sandy

9

area, that would be pretty close to what we have on

10

Lanai regarding the -- the Hulopoe area which fronts

11

the Manele Hotel.
It is an existing fishermen's trail, so it is

12

13

very rugged.

14

careful of what you're walking on.

15

very much in its natural state.

16

I -- I -- I've heard the comments from Mr. Buck,

17

there is limited access because of the natural

18

condition and that if you're not careful you

19

definitely can get hurt.

It's -- it's

So again, you know,

But it works for us on Lanai.

20

21

It's maintained, but you need to be

a resort development amenities.

It's part of a
It is something

22

we -- we still use as residents for

23

certain fishing spots, which I won't share with

24

you.

25

to get to

But we use it still yet as -- as locals also.
So I think if the Parks Department, DLNR
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

126

1

works with the Planning Department, I can see this

2

being a very work workable option for this site,

3

Mr. Chairman.

Thank you.

4

CHAIR NISHIKI:

Any other questions, comments?

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

Comment.

Charmaine, go ahead.
Yeah, Mr. Chair, I -- I like this

8

particular plan and effort so far that's been taken

9

to get input from DLNR.

I think as we heard through

10

the testimonies, there were a number of testimonies

11

regarding access to shorelines, and I am in total

12

support of what Mr. Foley is saying about increasing

13

shoreline access.

14

But I think not only increasing shoreline

15

access because as you look at these pictures with

16

the nondeveloped area, the wall, it's already

17

screaming keep out, kapu.

18

people want to have what they had before, ability to

19

access without feeling like they were trespassing.

20

And I think we heard that

And I think with working together with the

21

Parks Department, DLNR, and Planning Department,

22

that a -- it can be developed to a point, not

23

overdeveloped, but developed to a point where it is

24

at least welcoming and -- and encouraging and not

25

giving people that feeling that they are in a place
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they shouldn't be.

2

So for -- for those reasons, I -- I like the

3

proposal and thank the developer for putting in the

4

effort in a rather short period of time to come up

5

with this.

6

CHAIR NISHIKI:

Any other comments, Charmaine, that's it?

7

COUNCILMEMBER TAVARES:

8

CHAIR NISHIKI:

9

COUNCILMEMBER JOHNSON:

That's it.

Jo Anne?
As Chair of the Parks and

10

Agriculture committee, I think that any opportunity

11

we can take to try to address the concerns that have

12

been expressed is really important.

13

The -- there was one letter that we received

14

and -- you know, about whether the path should or

15

should not be developed.

16

received was -- was from the Department of Health.

17

And it doesn't say specifically Clean Water Branch,

18

but, you know, I know that in this statement that

19

was made, June Harrigan Lum, who's the Environmental

20

Planning Office, wrote that they regretted they

21

didn't have enough notice or information about the

22

matter to be able to be -- you know, to respond.

23

And the letter that we

And she stated that again, the same things

24

that Planning has stated that -- in this case she's

25

saying an EIS, EA, or Land Use application documents
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were ordinarily provided.

2

So my concern and my only concern about her

3

letter is that whatever's done in terms of whether

4

it's a developed path, undeveloped path, I

5

hope that we can provide that data so that we can

6

get a response back from the Department of Health.

7

I just

And also I didn't, and correct me if I'm

8

wrong, I didn't see and I may have just missed it, I

9

was looking for the OHA comments too because with

10

the PASH rights and all of the access rights that

11

native Hawaiians have, those two issues would be

12

really critical.

13

I -- I really defer to Mr. Buck and the

14

Planning commission about some of the other issues

15

regarding what is appropriate, the amount of traffic

16

that can be handled in that area, because they know

17

the area much better than I do and they know what

18

the usage is.

19

But I just -- those would be my concerns,

20

Mr. Figueiroa, in those two areas, try to get some

21

kind of a response back both from the Department of

22

Health and also from Office of Hawaiian Affairs with

23

regard to the area being kept open for the practice

24

of native gathering rights.

25

MR. FIGUEIROA:

If I may comment or ask a question.
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1

you referring to being open 24 hours a day, seven

2

days a week, is that the --

3

COUNCILMEMBER JOHNSON:

4

MR. FIGUEIROA:

5

COUNCILMEMBER JOHNSON:

Well--

-- condition?
-- with regard to PASH, basically

6

when people want to go fishing, I mean, they go at

7

all hours of the night.

8

cultural practices that may take place during

9

certain times of the year for religious ceremonies.

Sometimes there's other

10

I think that in consultation with Na Kupuna or other

11

organizations and particularly OHA, I think that

12

they would have to look at whatever access was

13

open.

14

And I'm not saying necessarily that to all

15

other people it would be open 24 hours a day because

16

I don't want drug dealing and other issues, plus

17

just the visibility in that area, we don't want to

18

put lights all along that area, I mean, so that it's

19

-- it's really creating other problems with our

20

nearshore waters.

21

And I know that Mr. Molina's committee is

22

dealing with the -- the lighting near the ocean and

23

some of the shorebird issues.

24

kind of comment I think would be really helpful in

25

looking at this.

So just to have some
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MR. FIGUEIROA:

We would welcome the input from the

2

different groups you mentioned and the agencies.

3

And that's why perhaps I'm not as optimistic as

4

Mr. Foley about nine months would be enough.

5

believe if you gave me a year, I might say it's

6

possible.

7

that's why r -- r believe the nine months is

8

probably very optimistic given the comments you've

9

just -- you've just made.

10

I

I still might not be comfortable, but

COUNCILMEMBER JOHNSON:

And -- and I would say that as

11

long as you begin the process within that period of

12

time, I think that's basically what the purpose and

13

intent of putting that condition in.

14

from recent rulings we've had, even with our own

15

Parks Department with regard to our ocean recreation

16

activities, we're having serious concerns about even

17

being able to accomplish some of the charges that

18

we've been given by our own Council Members.

19

Because just

So it's not easy and Mr. Buck knows what he's

20

having to go through.

Just ask some of the -- you

21

know, even our school which we thought might not

22

have as long a period of time, we're having

23

difficulty even completing that.

24

language could be put in there that in working

25

towards this, that at least the process is embarked

So I think if some
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2

on within a reasonable period of time.
MR. FIGUEIROA:

Thank you.

And I -- I think the Parks

3

Department as far as being able to -- we'd like

4

after we do this work that the Parks Department or

5

the County of Maui does accept dedication of this

6

area to the county.

7

And as far as the lateral access would also

8

be -- we would like to dedicate that easement of the

9

lateral access to the County.

Maybe you'd like to

10

get the Parks Department's response on that.

11

would be a requirement of the County, and we do have

12

some concerns on that liability.

13

It

You know, it's different from just allowing

14

how people just walk to the beach now, and it's

15

different from giving them an invitation by

16

establishing a hard surface toward that beach.

17

think the liability, the

the attorneys would have

18

to answer that, but it's

I think they'd make a

19

distinction between people just climb over rocks or

20

whatever, rough trail as Mr. Hokama brought out,

21

it's different from if you invite them to take that

22

path as to who has the liability on that.

23

I

But we would like to cooperate in having this

24

done, and as I said, we would like the County to

25

accept the dedication of the area once it's done.
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COUNCILMEMBER JOHNSON:

That basically would be from my

2

understanding, correct me if I'm wrong, Mr. Moto,

3

acceptance of any land dedication would be in the

4

Council's purview, is that correct?

5

MR. MOTO:

Mr. Chairman, yes, the Council would have --

6

pursuant -- pursuant to Maui County Code Provisions,

7

the -- the County Council would have to accept any

8

conveyance of an interest in real property.

9

COUNCILMEMBER JOHNSON:

10

CHAIR NISHIKI:

11

VICE-CHAIR HOKAMA:

Okay.

Thank you.

Riki?
Thank you, Chairman.

12

Mr. Figueiroa, so we can understand an

13

earlier condition that we -- we've discussed quite a

14

bit, but I want to bring it up again because since

15

this subject matter regarding your proposal because

16

I -- I have listened to Ms. Johnson's concern about

17

PASH, OHA, and so would this be part of your

18

Cultural Resource Management Plan as part -- under

19

the cultural component?

20

When you say access to specified sites, that

21

you're also including whether it'd be lateral or

22

beach shoreline access, that that would be part --

23

would this be also a part of your Cultural Resource

24

Management Plan that organizations like Na Kupuna,

25

our County Cultural Resource Commission, our Burial
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1

Councils would be part of the comment and review

2

process?

3

MR. FIGUEIROA:

Right now this is part of our property and

4

our -- our study would include this area also.

5

we would -- in fact any undertaking here to convert

6

it into a park, say, for picnicking, et cetera, we

7

would have to do, I believe, additional study in the

8

area specifically to address this particular site.

9

VICE-CHAIR HOKAMA:

Okay.

And

Because I -- I would share that

10

same concern that we would need to have our

11

on-island kupunas be able to give you some comment

12

and suggestions on either to improve it, as well as,

13

you know, maybe you should ask them also, do they

14

have a concern about safety and whether or not they

15

would agree with the Parks Department's comments

16

regarding concern for safety and liability regarding

17

24-hour access, and I think would be quite

18

appropriate for -- for you to request Na Kupuna's

19

comment regarding that.

20

MR. FIGUEIROA:

We'll be glad to do that.

21

VICE-CHAIR HOKAMA:

22

CHAIR NISHIKI:

Thank you, Chairman.

Anything else?

Roy, if people would look

23

at picture number seven where that gentleman is

24

standing, is that where the county park property

25

starts?
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MR. FIGUEIROA:

Yes, just beyond that.

It's I think I

2

said just beyond the sign.

But if you see -- now I

3

see that looks like a fire hydrant.

4

hydrant?

5

CHAIR NISHIKI:

Yeah.

6

MR. FIGUEIROA:

Okay.

7

CHAIR NISHIKI:

Okay.

8

MR. FIGUEIROA:

Where all that shrub material is.

9

CHAIR NISHIKI:

Right.

10

MR. FIGUEIROA:

And that's another thing also, that area

Is that a fire

Right about just beyond that.

11

where you have all that shrub material, we would

12

like to present a plan perhaps where it could be

13

presented to the different groups to see if they

14

would want to change the landscaping there.

15

CHAIR NISHIKI:

Yeah.

16

MR. FIGUEIROA:

Because that area is right now

17

18

landscaping.
CHAIR NISHIKI:

It's not grass.

Okay.

And -- and -- and -- and so

19

anything that is going Wailea side from where that

20

gentleman is standing or that fire hydrant, right

21

now it's not part of the park system.

22
23
24
25

MR. FIGUEIROA:

No.

It's part of the Maui Prince Hotel

property.
CHAIR NISHIKI:

Okay.

And how does security deal with

members that are not part of the hotel picnicking on
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1

that side?

2

-- see this kind of roadway here, that's the

3

roadway that they created to address lateral access

4

as -- as part of preserving the -- the King's

5

Highway.

6

roadway from that fire hydrant is basically reserved

7

only for hotel guests?

S

9

10

MR. FIGUEIROA:

And what I'm talking about is, you see

And so everything that is makai of that

It's part of the Maui Prince Hotel, yes,

public -- private property.
CHAIR NISHIKI:

So -- so if people unknowingly would go

11

there and sit there, what is the Maui Prince Hotel's

12

policy and instruction to your security?

13

MR. FIGUEIROA:

I'm not sure.

I don't know if they have

14

any problem with that occurring on any regular or

15

routine basis.

16

CHAIR NISHIKI:

Okay.

I -- I really don't know.
And -- and -- and the reason why I

17

ask this is because I can see where when I look at

lS

nine and then 11, Council Members, that -- that park

19

now is approximately, what is it, Roy, about 1.2

20

acres?

21
22

MR. FIGUEIROA:

No.

That one is now .S6, I believe.

that what it --

23

CHAIR NISHIKI:

It's -- it's existing .S6 right now?

24

MR. FIGUEIROA:

Correct.

25

CHAIR NISHIKI:

John, you -- do you have what it is
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1

MR. FIGUEIROA:

2

CHAIR NISHIKI:

3

MR. BUCK:

4

Or .84.

I forget the exact.

land area?

Roy would probably -- it's not that big.

It's

probably about 7 acre.

5

CHAIR NISHIKI:

6

MR. BUCK:

7

CHAIR NISHIKI:

Okay.

Let me double-check.
And then, Roy, what you would be

8

developing in that area 11 and -- and going on from

9

nine towards 11 is how much more property?

10

MR. FIGUEIROA:

About another -- little over six-tenths of

11

an acre.

12

CHAIR NISHIKI:

One-and-a-half acres?

13

MR. FIGUEIROA:

Total, together with the existing.

14

CHAIR NISHIKI:

Okay.

15

MR. FIGUEIROA:

That's how much space is

16

CHAIR NISHIKI:

Right.

So total would be one-and-a-half.

And then looking at your proposed

17

hotel development in regards to where that is from

18

this proposed park on number 11, my -- my -- my

19

concern is this.

20

presume timeshare units going to be built there.

21

And then you're going to have the front area, I

22

don't know how much of that is going to be -- how

23

close it is going to be to this park area of where

24

the proposed buildings are going to be.

25

Now you're going to have what I

Do you have any idea what kind of setbacks
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1

you're going to be creating before a physical

2

building is put in that area?

3
4
5

MR. FIGUEIROA:

You're talking about on the existing zoned

areas?
CHAIR NISHIKI:

Yeah, where

where Charmaine is

6

proposing that we get it for -- all for park, that

7

11 acre.

8

MR. FIGUEIROA:

9

I would assume the normal setbacks on that

particular end of the property, on that north end --

10

CHAIR NISHIKI:

Well, I -- I guess --

11

MR. FIGUEIROA:

-- north end of the property.

12

CHAIR NISHIKI:

Maybe Planning Department can tell me.

13

What are the -- what are the setbacks now because

14

it's not sandy beach, but it's -- it could be

15

considered sandy beach and it could be considered

16

rocky beach.

17

COUNCILMEMBER PONTANILLA:

18

COUNCILMEMBER KANE:

19

Golf course.

Golf course?

Fronting the golf

course, yeah, Chair?

20

COUNCILMEMBER PONTANI LLA :

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

23

CHAIR NISHIKI:

24

COUNCILMEMBER KANE:

25

MR. FIGUEIROA:

Yeah.

That hotel development is going to be -The existing yellow?

Yeah, yeah.
So the golf course is fronting.

That's right.

If I could clarify, the
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1

the golf course is between that hotel property and

2

the ocean.

3

here in number 11.

4

property does not abut the shoreline.

And that's the area you're looking at
So it doesn't -- the hotel

5

CHAIR NISHIKI:

Okay.

6

MR. FIGUEIROA:

The golf course is

this -- what you're

7

looking at in number 11 is part of the golf course

8

property.

9

CHAIR NISHIKI:

Okay.

So then whatever you're giving us

10

in that .6 is not going to infringe on that golf

11

course?

In other words, if I --

12

MR. FIGUEIROA:

You mean

13

CHAIR NISHIKI:

-- if -- if we said we want you to give us

14

more property going towards the golf course area in

15

that area and -- and create more -- I guess the

16

the -- the question is how much wider is that

17

property.

18
19

MR. FIGUEIROA:

What you see in that picture number

11 --

20

CHAIR NISHIKI:

Right.

21

MR. FIGUEIROA:

-- you see the top of the grass area?

22

CHAIR NISHIKI:

Yeah.

23

MR. FIGUEIROA:

That's the green right there.

24

CHAIR NISHIKI:

Okay.

25

MR. FIGUEIROA:

So we went as close as we could.
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1

we went pretty close beyond what we normally would

2

go as far as the back of the green.

3
4

CHAIR NISHIKI:

Okay.

So then you're saying that in that

area there's no -- hardly any property then.

5

MR. FIGUEIROA:

That's correct.

6

CHAIR NISHIKI:

Okay.

So then I'm going to go back to

7

page number seven then only because I know how small

8

that area is and -- and -- and I guess the -- the

9

question is now, well, then people can go down to

10

the ocean and that's where -- that's what you want

11

the access towards to -- to address also.

12

and

And--

and they do have that access to the ocean.

13

However, I am now concerned about if there

14

are physical restraints, constraints on the south

15

side of Maluaka because of the golf course, in

16

consideration for that, the Chair's concerned now

17

with perhaps -- just because I don't know how

18

security would treat the general public.

19

that -- I -- I guess you -- you -- you heard my --

20

my daughter said how she was treated, and

21

and -- and once you get treated like that you never

22

want to go back there, seriously.

23

I know

and --

Now my -- my concern is, is there an ability

24

because you've got that area landscaped anyway,

25

there's not going to be any physical building put on
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1

that side going towards Wailea, that park area

2

there, is there a possibility of getting land moving

3

that way to create for the general public to use?

4

MR. FIGUEIROA:

5

Hotel --

6

CHAIR NISHIKI:

7

MR. FIGUEIROA:

8

As I said, that's part of the Maui Prince

Yeah.
which is not part of this particular

application.

9

CHAIR NISHIKI:

Yeah.

10

MR. FIGUEIROA:

And if there was a concern about

11

additional picnic area, which is why I recommended

12

using what is within the application and changing

13

the landscaping so that you could have that type of

14

area available for the public.

15

CHAIR NISHIKI:

Yeah.

16

MR. FIGUEIROA:

If you look at that picture, there's quite

17

a bit of area that is shown as grown over with

18

landscaping.

19

CHAIR NISHIKI:

Yeah.

What I'm --

20

MR. FIGUEIROA:

It would -- it would create a lot of

21

opportunity to -- to have use by the public and it

22

is at a slightly lower elevation more directly

23

accessible to that beach in that particular area

24

where you see landscaping.

25

By the time this was made, the property line
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1

was -- I mean, at the time the facility was built,

2

the property line was in the back where -- you see

3

where the coconut trees are?

4

CHAIR NISHIKI:

Yeah.

5

MR. FIGUEIROA:

Okay.

That's where the property line

6

stops.

7

dealing with the restroom facility, and so it did

8

not extend all the way to the trail.

9

reworking some of the landscaping, you would create

10

So you notice the vegetation there as far as

And I think by

a greater opportunity there.

11

But I would not like to go into the property

12

that is not part of this application right now, and

13

that's why we looked at what was part of the

14

application being able to really do something there.

15

CHAIR NISHIKI:

Yeah.

16

MR. FIGUEIROA:

And that would

17

CHAIR NISHIKI:

Roy, Roy

18

MR. FIGUEIROA:

avoid any conflict.

19

CHAIR NISHIKI:

I -- I understand where you want to go

20

with it and -- and -- and -- and -- and that is

21

fine.

22

Corporation Counsel, because I heard from our legal

23

I'm just saying that, and correct me,

from our legal advice, Roy, that it is possible

24

as a condition to venture into a area that is not

25

part of an application, and that if we should place
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1

conditions that we can go there and ask you

2

permission to move in that area should the Committee

3

feel that that park area is not enough.
So before I even venture there and Roy is

4
5

objecting, can we move in that area because we want

6

to be sensitive now to the golf course.

7

sure that that's an important part of the golf

8

course that they want to keep despite that I may

9

feel like, you know, park lands and then more golf

And I'm

10

course can always be set up mauka, but I think

11

that's the way your layout is right now.

12

So Brian, do you understand the -- the

13

question?

Was it Brian that gave us that opinion

14

the last time, Riki, you remember?

15

VICE-CHAIR HOKAMA:

16

CHAIR NISHIKI:

17

MR. MOTO:

18
19

Mr. Akama.

Oh, okay.

Mr. -- Mr. Chairman, if you could give me just

a few second to collect my notes on this.
CHAIR NISHIKI:

And that building far down there that I

20

can see the rooftop, is that that activities booth

21

where there's kind of a walkway down where the

22

guests can pick up their towels and stuff?

23

MR. FIGUEIROA:

That's correct, that's the --

24

CHAIR NISHIKI:

Okay.

25

MR. FIGUEIROA:

-- beach activity building, right.
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1

CHAIR NISHIKI:

So how big is that area there, Roy?

2

MR. FIGUEIROA:

I'll have to consult my map.

3

CHAIR NISHIKI:

Oh, okay.

I guess, Roy, the

the -- the

4

reason is, is because really I don't

5

can't stop hotel guests from getting on public

6

property, okay, we can't stop the hotel guests from

7

getting on public property and using it.

8

same time the public can be stopped from getting on

9

private property.

I

-- we

But at the

10

And so in lieu of what that area is really

11

used for, as you can see it's kind of open space,

12

it's adjacent to this beautiful white sand beach,

13

you know, makai of that and no structures there.

14

would seem like a good idea now to invite the public

15

and hotel guests from using that property, which is

16

now being used only for hotel guests, you know.

17

think it'd be really positive from a point of

18

knowing that on the other end of this park there is

19

not any kind of landscaped area like this.

20

It

I

And I think those of you that -- for some

21

reason I'm not like that, but, you know, local

22

people when they go, a lot of them really don't want

23

to just sit down on the sand all the time.

24

really want someplace where get little bit shade and

25

get little bit grass so they can, you know, have
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1

their little family together and sit down and, you

2

know, get out of the sun and get out of that ocean

3

area.
And so that's the reason why the -- the

4
5

concern now that that area is -- that to south of

6

this bathroom is a real, very small area just

7

because I -- oh, those of you that went on that site

8

inspection know also.
Go ahead, Roy, I'm sorry.

9

10
11

12

MR. FIGUEIROA:

I think it would be approximately another

half acre to three quarters of an acre.
CHAIR NISHIKI:

in

And -- and I -- and I guess in

13

reality, Roy, why -- why -- why would there be

14

objection if we can get that area and

15

basically it'd be a good idea for us now to increase

16

the general public's ability to have a little more

17

park area, and at the same time it would not really

18

stop the hotel guests also from getting on that

19

area.

20

MR. FIGUEIROA:

and -- and

I believe this -- they use this area also

21

for small functions that they do have.

22

do not have the hotel's permission to negotiate

23

giving this up for public use.

24
25

CHAIR NISHIKI:

So -- and I

So what you are telling us tonight is that

right now you could not give us an answer.
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MR. FIGUEIROA:

I'm telling you I thought that the -- the

2

attempts I made to expand the park and expand the

3

use of the existing one was a reasonable way of

4

responding to the request for more park area.

5

not agree that it would be reasonable to go into the

6

Maui Prince's Hotel property to expand that park

7

area.

8
9

I do

If you look at the picture on number -where's the one with the park, existing park?

10

CHAIR NISHIKI:

Nine.

11

MR. FIGUEIROA:

Okay.

Thank you.

Looking at -- at the

12

existing park, you can see there is quite a bit of

13

area that is now already landscaped for park.

14

when you look at the six-tenths, little over

15

six-tenths of an acre toward the south of that wall

16

that we show on number 11, you actually would be

17

creating almost the same area as you -- you

18

you're practically speaking double the size of the

19

picnic area because we're not talking about another

20

building or restroom.

21

in an area available for picnicking there, so in

22

effect doubling the size of that area that you're

23

picnicking.

24
25

And

So that would all be included

And if we can consider, as I said,
landscaping the opposite side, changing the
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1

landscaping, that would also increase an area for

2

picnicking.

3

it is a significant scenic spot if you go to that

4

area.

5

of the beach where it extends as a -- a buffer to

6

that beach, Maluaka Beach.

7

So I thought that was a reasonable and

It's closer to the -- it's on the south end

Right at this spot already that's when you

8

begin the rocky shoreline.

9

at the hotel side, between that and the -- the one

10

that you pointed to earlier, number seven, between

11

that grass area and the beach, you have that naupaka

12

growth, and there's a bank that you can -- before

13

you go down Big Beach.

14

and the sandy beach itself right there.

15

CHAIR NISHIKI:

Okay.

And then when you look

So it's a higher elevation

I -- I -- I -- I guess you're --

16

you're pretty well standing on your statement that

17

you would not want to see that area that I discussed

18

or even half of that area

19

MR. FIGUEIROA:

I would

20

CHAIR NISHIKI:

-- hand over as --

21

MR. FIGUEIROA:

I would say I would not have that

22

23
24
25

authority to -- to do that.
CHAIR NISHIKI:

But you could -- you could talk to the

Prince Hotel.
MR. FIGUEIROA:

We could talk to them.

But as I said,
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right now I don't have any authority to do that.
CHAIR NISHIKI:

Okay.

Let's go move -- any -- any

3

questions in regards to this area?

4

ahead.

5

COUNCILMEMBER TAVARES:

One.

Charmaine, go

You talked about dedicating

6

the land to the county because of the liability and

7

those issues.

8

maintaining the area?

9
10

MR. FIGUEIROA:

Would you still be agreeable to

Oh, definitely.

maintain the area.

11

COUNCILMEMBER TAVARES:

12

MR. FIGUEIROA:

13

We would prefer to

Yeah.

And that's why we would want to maintain a

maintenance --

14

COUNCILMEMBER TAVARES:

15

MR. FIGUEIROA:

Agreement?

Well, it would require a -- if it's

16

dedicated to the County, it would require two types

17

of agreement.

18

COUNCILMEMBER TAVARES:

19

MR. FIGUEIROA:

20

A right-of-entry to get onto it and then

the right to maintain it.

21

COUNCILMEMBER TAVARES:

22

MR. FIGUEIROA:

23

Uh-huh.

Uh-huh.

And we would be agreeable to that.

that's why I said, not just the raw land but

24

COUNCILMEMBER TAVARES:

25

MR. FIGUEIROA:

Uh-huh.

Improve?

Improving it --
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1

COUNCILMEMBER TAVARES:

2

MR. FIGUEIROA:

3

COUNCILMEMBER TAVARES:

4

5
6

Yeah.

-- and maintaining it.
Okay.

Thank you for the

clarification.
CHAIR NISHIKI:

Okay.

Any other questions in regards to

pictures seven through 30, 41?

7

COUNCILMEMBER JOHNSON:

8

CHAIR NISHIKI:

9

COUNCILMEMBER JOHNSON:

Yeah.

Mr. Chair.
Jo Anne, go ahead.
I don't have questions about the

10

pictures, but just perhaps some of the comments that

11

we get from the public over in West Maui and any

12

resort site is -- and -- and I don't know how you

13

would address this, Mr. Figueiroa or Parks

14

Department would, but one of the biggest problems

15

and you brought it up is that the hotel guests many

16

times always are parking in the beach access stalls

17

that would ordinarily be used by our local people.

18

And maybe what we should do is put signs that

19

say locals only.

Because I'm really frustrated with

20

all the time taking away areas where people used to

21

go, and then they get further squeezed out when the

22

hotel guests come.

23

guests, they're, you know, sometimes not

24

understanding why the local people are offended.

25

So how we can address that or if you just

And -- and somehow the hotel
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1

say, you know, non-hotel guests only, something to

2

that effect and then police it because it's really

3

awful.

4

because either it's hotel workers or it's, you know,

5

hotels guests that are always parked in those spots.

6

So that's another issue.

7

And our local people all the time get angry

And I agree with you, Mr. Nishiki.

I think

8

that, you know, there's -- there's these continual

9

conflicts that are always coming up.

10
11
12

So if you have

any suggestions, Mr. Figueiroa.
MR. BUCK:

Mr. Chairman, can I make a comment on what

Councilwoman Johnson just stated?

13

CHAIR NISHIKI:

14

MR. BUCK:

Yes.

Yeah, that is -- that has been a problem with

15

all of our parks parking.

16

example.

17

Kamehameha Iki, while standing there everybody who

18

was employed at 505 was actually parking in the

19

park, in the parking lot for the park, which is

20

intended for park use.

21

officer that we had helping us with the enforcement

22

pointed out the sign until the threat of getting a

23

citation before the person moved the car.

24
25

I'll just cite an

Doing some ORAP enforcement last month 505

And even though the police

My experiences with the Wailea Beach
right-of-ways has always been a problem with
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1

employees parking in the parking lot.

2

way we can basically prevent that is either to

3

assign staff or actually have a -- when we have an

4

extra police officer actually sit down there and

5

watch where the people go.

6

the hotel or -- or the construction site on some of

7

the hotels, then

8

again that would be somebody just standing there all

9

day monitoring that.

10

And the only

And if they are going to

then citations were issued.

But

Now if we can get -- start up -- or the

11

police department start up with, you know, voluntary

12

-- if someone wants to volunteer to stay down there

13

all day long and watch people where they've gone

14

after they park their car, that might be a

15

recommendation to -- or a suggestion maybe we look

16

into.

17

MR. FIGUEIROA:

Can I respond, please?

18

CHAIR NISHIKI:

Yeah.

19

MR. FIGUEIROA:

Throughout this project I've always had

Go ahead, Roy.

20

the -- the difficulty of responding to the problems

21

that have occurred in other places.

22

this problem in our areas, isn't that's true,

23

Mr. Buck, as far as the employees taking up the

24

spaces.

25

have the parking provided on-site.

What we

We haven't had

in the Maui Prince Hotel, we
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I would -- have a tendency to agree with

2

Mr. Figueiroa on that -- on that statement.

3

if there is a lack of parking, it has to be due with

4

the commercial activities taking place at the

5

beaches right now.

6
7

MR. FIGUEIROA:

I think

And I'd like to continue on that vein.

We

we really make a conscientious effort even when

8

it comes to the very beginning of construction.

9

don't want people parking along Alanui.

We

The

10

contractor has to provide parking elsewhere on our

11

property so it's not in view of Makena-Alanui.

12

When a project comes in, whether we develop

13

that directly or indirectly, that's something we

14

would always watch for, that parking is provided

15

on-site, that parking is provided during

16

construction off-site preferably out of view.

17

But it seems -- and -- and I think even from

18

hearing what was said at the site visit and even

19

what was brought out now, these particular problems

20

do occur in other places.

21

mentioned here, then it seems like we have that

22

problem.

23

working hard so that that doesn't happen.

24
25

But then when it's

But that's not happening and we are

And these are the things we really in our
construction management, in our looking at how
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1

projects would fit into the -- the whole scheme of

2

things, we don't want that to happen and we would be

3

working to see that it doesn't.

4

And I think conditions would have to be

5

looked at as far as the -- the responsiveness of the

6

-- of the property owner to say that you have to

7

have this parking for your employees on your sites,

8

and you'd have to show that so that you could

9

accommodate it there and not infringe on public

10
11

facility such as the beach parking.
As far as the guests, they're in an area here

12

where they would probably be walking to the beach,

13

those that are more close

14

the nearest ones to the beach.

15

directly affected here,

So I think we've been addressing this and we

16

try to do it as conscientiously as possible.

17

believe that Makena Resort would continue that trend

18

that we've started.

19

CHAIR NISHIKI:

20

COUNCILMEMBER JOHNSON:

And I

Any comments?
No.

And because I don't use that

21

area, I'm just simply stating what other people have

22

said about beach access parking in general.

23

hope what you're saying is accurate because as Parks

24

Chair I don't want to be getting complaints when

25

people start saying there's no beach parking for me
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when I take my family down.
CHAIR NISHIKI:

Yeah.

And -- and

and -- and I think

3

that Parks has to look at what was addressed here in

4

-- in -- in some of our conditions about

5

noncommercial cars parking there because you've got

6

businesses that may use these parking stalls and --

7

not may, that use it, and -- and -- and we need to

8

address that.

9

So maybe --

COUNCILMEMBER JOHNSON:

10

CHAIR NISHIKI:

11

COUNCILMEMBER JOHNSON:

Mr. Chair.

Go ahead, Jo Anne.
My recommendation would be that

12

just the way that we have already limited certain

13

parks from commercial activities, if these areas are

14

really important to keep them open for members of

15

the general public, then as that item is still in my

16

committee, I would certainly take up the issue of

17

banning commercial activities at least at those new

18

areas that we may be expanding.

19

CHAIR NISHIKI:

Thank you.

We're going to move to the

20

church side, Roy, of the Maluaka.

And again, I saw

21

you don't have any pictures, but what do you plan on

22

doing on that end?

23

MR. FIGUEIROA:

On the north end of Maluaka --

24

CHAIR NISHIKI:

North end.

25

MR. FIGUEIROA:

-- yeah, we really do not have -- we have
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1

a parking area existing that we've already developed

2

with the facilities across Keawalai Church.

3

would have a difficult time just expanding that

4

because we do not own the property to the north of

5

it.

We

And to the east of it, mauka, there's a sewer

6

7

pump station that we have there.

The only available

8

area would be to go around the sewer pump station

9

and try to do something in the back of the sewer

10

pump station further mauka.

But we do have an

11

archaeological site, which is why the sewer pump

12

station was placed in that particular precise

13

location.
We couldn't develop it further mauka because

14
15

of a -- an archaeological site that had to be kept

16

in place.

17

site.

18

to add some more parking in that particular area.

But that would be the restriction in trying

If you want, he can explain about the site,

19
20
21

Mr. Sinoto might know more about that

but -CHAIR NISHIKI:

Well, if that side is limited because of

22

ownership problems, then I guess the south end would

23

be the only side to look at additional parking.

24

MR. FIGUEIROA:

And

25

CHAIR NISHIKI:

And

and -- and why I say this also,
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1

Roy, is, is there any area and I really can't think

2

about it, the turnaround, there's no area there that

3

you could actually develop for more park space.

4
5

MR. FIGUEIROA:
north end.

Park space, there's a small area on the
But again

6

CHAIR NISHIKI:

Yeah.

7

MR. FIGUEIROA:

8

property

9

CHAIR NISHIKI:

Right.

10

MR. FIGUEIROA:

-- on the north end of Maluaka Beach right

it's part of the Prince Hotel

11

by the turnaround area.

12

authority to go into that area because it is part of

13

the Maui Prince Hotel property.

14

CHAIR NISHIKI:

But again, I don't have the

Well, then I guess I have to return back

15

to the south side.

16

because, you know, we were looking at creating more

17

parking in that side to be able to access Maluaka --

18

MR. FIGUEIROA:

19

CHAIR NISHIKI:

And so the -- the question only

That's-which was -- you know, I -- and I -- I

20

-- I thought 30 and 30 without not knowing property

21

ownership.

22

that end is closed essentially for additional

23

parking, the only way to look at it perhaps is the

24

area that you're coming in for zoning and -- and

25

adjacent area there to provide another 25 more

But being that you're now saying that
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parking stalls.
MR. FIGUEIROA:

So you're talking about 85 to 95 parking

stalls on that end?

4

CHAIR NISHIKI:

Yeah, essentially.

5

MR. FIGUEIROA:

I think the expansion of the 30 would be

6

adequate for this particular area, and that's why we

7

suggested the additional 30 or maybe even 40.

8

to put almost a hundred stalls in that end of the

9

beach, I don't -- I don't see that as practical

But

10

there, inviting a hundred parking stalls in that

11

particular area.

12

Makena, I don't know if it has a hundred stalls.

13

CHAIR NISHIKI:

Yeah.

I believe even the state Park at

That is not the question that I

14

have, Roy.

As we look at these areas and we -- we

15

see that our community is growing, like you just

16

prefaced, those people that are going to be around

17

the development will have no problem, they'll walk

18

like you said, and that's at least being honest, I

19

think we are still concerned about those that I

20

mentioned, the people that will be living here that

21

will need to get there and want to get there, but

22

the prerequisite is parking.

23

And, you know, I -- I

I went home and I --

24

I thought about it just because I'm pretty familiar

25

with how a place like Honolulu, which has over a
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1

million people and who knows with visitors coming

2

there what the -- the total population is, and what

3

needs were provided for by government and -- and

4

that infrastructure which is the access to the

5

park.
And if you can go on a guided tour with me

6

7

and think about what I just said, you look and let's

8

start from the Waterfront area, you know, the

9

state's planning for more development of park areas

10

along the Waterfront area.

11

Then you go down by Iwilei and all that area

12

where there was once a incinerator.

13

this beautiful park along there for surfers and

14

people, beach users.

15

you go in front of Kewalo Basin and all that area,

16

John Oominis, there's all these parking areas along

17

there.

18

They've created

If you keep on going there and

You go to Ala Moana Beach Park and you got a

19

big entire beach park there.

20

towards Kapiolani Park in Waikiki, and you've got

21

the zoo and all that parking area by Queen's Beach

22

and all that area.

23

You go along then

You move along down, even in the area of

24

Waialae-Kahala and you -- you notice there's a beach

25

park right there on the ocean right in front of the
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Kahala Hotel.

2

Kai and you've got that beachfront areas where

3

people can go to.

4

Then you go down Wailupe and Hawaii

Then you go out towards Hanauma Bay and you

5

got Hanauma Bay.

6

and you get sandy Beach and you got all the parks in

7

that area.

8

there's parks along Waimanalo, Kailua, Kaneohe, all

9

along that area, all parks.

10
11

Then you go down towards Makapuu

Then you go down to Waimanalo and

You can go on to North

Shore, Haleiwa, parks, you know.
So Maui, when you look at it and when you

12

look at what we've created, and you can go

13

Kaanapali, for you, Jo Anne, and -- and

14

of you that know of Kaanapali and you look at what

15

is there, you know what, Kaanapali is basically for

16

hotel guests that stay there.

17

limited.

18

completely.

19

and those

Parking is very, very

The community's locked out there

And look, right on that beautiful beach,

20

sandy beach there, not too many of our residents can

21

go there anymore.

22

hotels fronting that area and are able to perhaps

23

walk if they don't get too tired from walking couple

24

of hours.

25

Only those that stay in those

So now we -- we come around towards Kihei,
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1

similarly you've got Kama'ole One, Two, and Three,

2

you know, that long beach from Ma'alaea and all that

3

area and very few parks in that area.

4

come along Kama'ole One, Two, and Three and you

5

already know the parking problems.

6

And then you

However, we've gone and purchased land across

7

the street for people to access the beach.

8

we've heard an argument about, oh, people are not

9

going to go across the street.

And

But you know what,

10

if that's the only way, thank God that the County's

11

provided some parking in that area along Kama'ole

12

One, Two, and Three.

13

Then we get into Wailea, and this is the area

14

Roy said, as Roy said, he's not part of that

15

problem.

16

who work at Four Seasons park in public parking and

17

Mr. Buck can attest to that.

18

area fronting Wailea, Grand Wailea, all that area,

19

public's locked out.

20

beautiful sandy beaches.

21

But, I mean, I know my -- my own friends

You go all along the

And those are all the

So we can't create anymore beaches, but we

22

can surely create parking so that future generations

23

as Maui County grows can get there.

24

develop an area, once they put their hotels there,

25

if you don't get them now, you know you're never

Once you
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going to get them.
And that's all I'm saying to you Members

2
3

today just because after this beach and Big Beach,

4

there are no sandy beaches as you head toward La

5

Perouse.

6

that's why I'm so serious about in any way trying to

7

figure out how we're going to get this community

8

that cannot walk to the beach the necessary

9

infrastructure so that they can use the beach.

This is it.

And

and -- and -- and

10

else?

11

the Planning committee is tasked with, that

12

responsibility.

13

How

And -- and -- and that's what this committee,

And

and -- and -- and you may think that

14

I'm trying to be tough on -- on this developer now.

15

I'm not being tough.

16

me, but I -- I -- I think that the people of Maui

17

county are depending upon us tonight and depending

18

upon those of you that are being paid by our

19

community to do your job that is responsible with

20

the knowledge that you know, with what you've

21

experienced.

22

I think -- and -- and excuse

And by God, they're saying fight for us, do

23

whatever is necessary, but provide it.

And -- and

24

before something like this goes up and again we're

25

locked out just as we've been in the past of the
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1

areas that have the beautiful beaches, that's our

2

responsibility.
And, yeah, I mean, I can ask and ask and ask

3

4

and Roy's somewhat taken a step or two and that's

5

nice.

6

that is all the parking we're going to get for

7

future generations to use because that is all we're

8

going to get in parking.

9

to ask you, you know, if -- if you have other ideas

10

on how to get parking for our community, then I -- I

11

beg you because they're depending upon us.

12

all I can say.

But for me it is unacceptable to think that

13

And I wish and I'm going

That's

And, Roy, you know, it's like I hope you're

14

not feeling like you're being picked on, but you've

15

got a resource there that is not yours, that sandy

16

beach.

17

sit here in this Council Chamber.

18

front of Kaanapali is owned by all of you.

19

your right to these sandy beaches.

20

That beach is owned by everyone of you that
That beach in
That is

And we've done poor planning when it comes to

21

providing those of you that live here and want to

22

get to those beaches.

23

that's what it is.

24

locked us out.

25

made decisions that have locked our own people out

We've not done it.

And

They've, you know, they've

We've locked ourselves out.
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1

from accessing those beach areas.

2

so I'm just -- I'm just going to ask that we'll

3

probably try to get more parking.

4

5

And -- and -- and

Jo Anne, go ahead.
COUNCILMEMBER JOHNSON:

Is there a possibility, Roy, that

6

within the resort development, I know that they have

7

the capability obviously when they're developing

8

they build using parking garages or, you know, other

9

areas that are within the resort, is it a

10

possibility to require that so many of those spaces

11

within the resort itself be made available to

12

members of the public to provide additional access

13

if this access is not available right on the

14

shoreline so that it leaves -- particularly I'm

15

thinking handicapped, other individuals that, you

16

know, may come sometimes to use even sometimes the

17

-- the resort amenities, if you're going to a

18

luncheon, if you're doing whatever, there's never

19

enough parking even for that.

20

I mean, I try to go to sometimes the hotels

21

when we have events.

Now we have to walk all the

22

way over into another area because the hotels are

23

running out of space.

24

trying to look at ways that we could create

25

opportunities if we're not going to be able to

So I'm thinking ahead, I'm
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1

provide them because of the constraints of the

2

physical area.

3

MR. FIGUEIROA:

Is there a possibility of that, Roy?

I think it's something that you might want

4

to have the Planning Commission and Planning

5

Department consider and have us consider as

6

development occurs.

7

answer whether we could make a commitment to that

8

without specific projects being proposed here

9

instead of the zoning.

10

Right now it's difficult to

Even, you know, listening to the comments

11

about the parking, it seems as we are trying to

12

provide here parking for residents from other

13

areas.

14

this particular zoning application but perhaps

15

looking at making adjustments for past incidents and

16

also for making parking available as a result of

17

impacts from other areas.

18

So we're not really discussing the impact of

I think as I said earlier, during the

19

development process and as development goes on,

20

there will be greater opportunity to look for more

21

options about providing access be it a -- a shuttle

22

through the resort, something like that, as it's

23

developed.

24
25

But right now I wouldn't be able to, you
know, definitely say that -- how -- how this could
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1

be done at this time.

2

does address the -- some of the impacts that perhaps

3

even has occurred in the past.

4

And I think what we proposed

When you look at the availability of that

5

beach, it was because we worked to provide that

6

access to the beach.

7

mentioned in -- in public testimony that that beach

8

was basically cut off before, before we got there

9

and developed it.

10

Even as some of the residents

So I think we've done a lot to provide access

11

to the beach, and I think additional parking as

12

development goes on is something we do have to look

13

at as to instead of just creating hard space or hard

14

surface close to the beach, that we would look at

15

different ways of getting people into the area.

16

I think that's something that we all should

17

look at us as developers and even the county in --

18

in looking at options that they would like to see

19

implemented for access.

20

COUNCILMEMBER JOHNSON:

And I appreciate that, Roy.

And

21

because we're at the point where we're putting

22

conditions on and because your project would take,

23

let's say, a 30 or 20 year, I guess, build-out

24

period, I'm looking at 30 additional parking stalls,

25

I'm looking at the population growth.
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I'm trying to look at planning as opposed to

1

2

just reacting to what we're being presented with,

3

and so I'm trying to look at what Mr. Nishiki is

4

saying.

5

probably, by the time this thing ever gets built, so

6

I'm looking at it for future generations.

And, you know, I'll be dead and gone,

So I don't think it would be unreasonable for

7
8

us to require whoever builds in that area to make a

9

condition that runs with the land that says you

10

shall provide, you know, "X" number of spaces of

11

parking for members of the public.

12

I think that's

that's planning.

13

And it may not be you that's going to develop

14

that resort area, it may be somebody else.

15

just think that we have to think ahead.

16

respect what the Planning Commission does, we're the

17

people that are being asked to be the stewards and

18

the gatekeepers.

19

MR. FIGUEIROA:

So I

And while I

If I may respond to that, Mr. Johnson.

I

20

realize that, you know, we do want to think ahead.

21

But at times if we put too specific restrictions,

22

then we limit it to the experience we have now

23

today.

24

better idea of how to address those problems in the

25

future.

And what we have today, you may have a
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So I would think that perhaps a more general

1

2

condition that can be implemented by specific

3

conditions through the SMA process would be a better

4

way of addressing that so that you do not put

5

yourself in a box right now.

6

I -- I think the planning should be done.

And -- and that's how

And that's how I look at this particular

7
8

process and the zoning process, that you set

9

parameters and the specifics can be addressed as --

10

as the developments come on line.

11

you have greater experience through the years as far

12

as what works and what doesn't work, you can make

13

those adjustments and implement them through the

14

Planning commission and the SMA rules.

15

COUNCILMEMBER JOHNSON:

And that way if

I -- I understand that, Roy, and

16

I'm just trying to look at what we can do now

17

because this is before us.

18

else.

19

now look and say all the things that Mr. Nishiki's

20

basically is saying that we didn't plan, we weren't

21

good stewards.

22

to look ahead and plan and just not simply react to

23

what we're getting.

24
25

It's not before anybody

And I don't want to have somebody years from

MR. FIGUEIROA:

So, you know, that's why I'm trying

Thank you.

And -- and that was my answer too in that

that's why Planning would -- you would look at more
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1

general parameters that you could always adjust in

2

the future to specific conditions.

3

objection.

4

COUNCILMEMBER PONTANILLA:

5

CHAIR NISHIKI:

6

COUNCILMEMBER PONTANILLA:

7

CHAIR NISHIKI:

9

MR. FOLEY:

11

Mr. Chair.

Mr. Pontanilla.
Yeah.

Can we have comments

from the Planning Department in regards to parking?

8

10

I have no

Sure.

Mr. Chairman, is the question with respect to

parking requirements for beach parking?
COUNCILMEMBER PONTANILLA:

Not beach parking but through

12

the SMA process whenever, for instance, when a

13

development like the one is designated for probably

14

timeshare --

15

MR. FOLEY:

16

COUNCILMEMBER PONTANILLA:

17

Yeah.
can -- can parking be

included as part of the condition --

18

MR. FOLEY:

What--

19

COUNCILMEMBER PONTANILLA:

20

MR. FOLEY:

-- through the SMA process?

The answer is yes.

And what would be helpful

21

would be a -- a policy direction from the Council to

22

the Planning Commission, like as each SMA

23

application is being considered the Planning

24

Commission is asked or directed to consider

25

additional parking for shoreline access.
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1

way every time an SMA in this area comes up, they'll

2

be in alert to look at that issue.

3

COUNCILMEMBER PONTANILLA:

4

CHAIR NISHIKI:

5

COUNCILMEMBER PONTANILLA:

6

CHAIR NISHIKI:

7

Any other questions?

You know what --

How about a break?

I'm going to take a ten-minute recess

till 11:15.

Thank you.

(Gavel.)

11:05 p.m.

8

RECESS:

9

RECONVENE:

10

Thank you.

12:10 a.m.

CHAIR NISHIKI:

(Gavel.)

Meeting please reconvene.

Roy,

11

we were stuck on trying to figure out how we were

12

going to get more public parking either on the north

13

side or the south side, and I think that you had

14

looked at areas near the sewage treatment plant as a

15

consideration without having to impact the cultural

16

sites in that area.

17

MR. FIGUEIROA:

Okay.

We're looking at that, I believe,

18

almost a half acre site right in back of the

19

existing public parking.

20

feet is right now where the pump station is, sewage

21

-- it's a sewage pump station.

22

that there could be an area for -- within the

23

-- I believe it's -- is it pink back there on the

24

map?

25

?:

I think about 7,500 square

Possibly in back of

Yeah.
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1

MR. FIGUEIROA:

2

VICE-CHAIR HOKAMA:

3

MR. FIGUEIROA:

4

Is it yellow?

look at that map, is that okay?
VICE-CHAIR HOKAMA:

6

CHAIR NISHIKI:

7

VICE-CHAIR HOKAMA:

9

It's pink.

No, I think it's -- can I come over and

5

8

No.

It's the R-2 to --

Pump station.
-- business resort, Ann.

Yeah, pump

station side.
COUNCILMEMBER CARROLL:

In case you want to the kind, just

10

step back and point to the -- you know, for the

11

Members, the (inaudible) --

12

MR. FIGUEIROA:

Okay.

I am talking about the pink area

13

where it says .460 acres.

14

part of that and so it occupies about 7,500

15

believe about 7,500 square feet.

16

possible to get some additional parking there in

17

that area.

18

as overflow parking as the parking in front is

19

occupied.

20

The pump station occupies
I

So it may be

I would imagine that would be used more

So the two parking areas would be separated

21

by the sewage pump station accessed by a 40-foot

22

wide roadway access, which does belong also to us.

23

So that would be a possible area for those spaces,

24

and it is possible that approximately 20 could be

25

fit into that area.
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As I said, there's a archaeological -- one

2

archaeological

possible archaeological site.

3

There was like a -- a bubble formation over there.

4

We would have to look into that.

5

possible even with that there available space for

6

additional parking.

7

I could see would be available close to the existing

8

parking.

9

CHAIR NISHIKI:

But it may be

So that is about the only area

Questions?

10

COUNCILMEMBER MOLINA:

11

CHAIR NISHIKI:

12

COUNCILMEMBER MOLINA:

Question.

Michael.
Thank you, Chair.

13

Roy, the -- you're not -- you're not talking

14

about that empty lot right next door to the parking

15

lot, that belongs to whom, the church?

16

know sometimes they -- they've opened that up.

17

There's like a chain to accommodate the parking for

18

large events.

19

Keawalai Church?

20

MR. FIGUEIROA:

No.

Because I

But that's -- that belongs to

I believe the parking belongs to a

21

family and they allow the church to use it.

22

that's not

23

COUNCILMEMBER MOLINA:

24

MR. FIGUEIROA:

25

COUNCILMEMBER MOLINA:

But

Okay.

-- yeah, that does not belong to us.
Okay.
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MR. FIGUEIROA:

So I'm talking about going mauka.

have the -- the parking lot

3

COUNCILMEMBER MOLINA:

4

MR. FIGUEIROA:

5

COUNCILMEMBER MOLINA:

6

MR. FIGUEIROA:

7

COUNCILMEMBER MOLINA:

8

MR. FIGUEIROA:

9

10
11

Uh-huh.

Then you have going further mauka -Uh-huh.

-- the pump station and then mauka of

that.
COUNCILMEMBER MOLINA:

And at this point you're looking at

angle parking or just straight
MR. FIGUEIROA:

13

COUNCILMEMBER MOLINA:

14

MR. FIGUEIROA:

I would have to --- parking?

-- look at the -- the space available

after -- if you had to make adjustments for --

16

COUNCILMEMBER MOLINA:

17

MR. FIGUEIROA:

18

COUNCILMEMBER MOLINA:

19

MR. FIGUEIROA:

20

COUNCILMEMBER MOLINA:

21

CHAIR NISHIKI:

22

Uh-huh.

-- the beach parking.

12

15

You

To get the maximum --

-- an archaeological site.
-- amount of stalls.

That's right.
Right.

Okay.

Thank you.

And -- and how would we address the

additional parking for

23

MR. FIGUEIROA:

24

CHAIR NISHIKI:

25

MR. FIGUEIROA:

As I said -Maluaka?
As I said earlier, we did talk about 30 or
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40 stalls on the south side that could be provided

2

in addition or as an expansion of the existing 30.

3

So 30 or 40 more on that side.

4
5

CHAIR NISHIKI:

Okay.

And they would address a minimal of

60 total then?

6

MR. FIGUEIROA:

Yeah.

7

CHAIR NISHIKI:

Using both sides?

8

MR. FIGUEIROA:

Correct.

9

CHAIR NISHIKI:

Questions from Committee Members?

10
11
12

go ahead.
COUNCILMEMBER KANE:

Just to clarificate [sic], Chair.

That's 60 proposed additional, approximate --

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

Additional.
-- that -- that -- that would be in

15

addition to what exist there now?

16

like what, 25, 35?

17

MR. FIGUEIROA:

18

COUNCILMEMBER KANE:

19

MR. FIGUEIROA:

20

COUNCILMEMBER KANE:

21

MR. FIGUEIROA:

22

COUNCILMEMBER KANE:

23

MR. FIGUEIROA:

24

COUNCILMEMBER KANE:

25

Dain,

Maluaka side is

You're talking about south end?
Yes.

Thirty.
Thirty?

And on

Right now it's 30.
And on the north side?

I believe it's about 20 to 25.
Okay.

So about 50 and then another
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1

CHAIR NISHIKI:

2

COUNCILMEMBER KANE:

3

Yeah.
is that what we're taking about?

So over a hundred spaces for --

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

-- hundred parking stalls.

7

MR. FIGUEIROA:

Correct.

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

-- public parking.

Okay.

Questions?

Thank you.
Anything else in that area?

Roy, the area now at Makena Landing?

10
11

It would be about a hundred

MR. FIGUEIROA:

That's the area I -- I -- I would like to

12

reiterate that I do not believe we would be in

13

we'd be in favor of expanding the parking that is

14

there.

15

of the -- the Parks Department did say expanding the

16

improved area.

17

we have improved is right where the comfort station

18

is and adjacent to the existing parking area.

It is a -- a small beach.

We are in favor

Right now we have -- the only area

There is further land available to the south

19

20

of that, of where the comfort station is, and we'd

21

like to improve that area and dedicate it to the

22

County.

23

existing rock walls, and that would provide

24

opportunity to use it for picnic area.

25

They have a nice flat area surrounded by

Mr. Buck who I've been working with for quite
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1

a few years in the South Maui region since he was

2

assigned to that area previously can describe it

3

perhaps even better than I could, and he could give

4

you some insight as to how the potential for that

5

area.

6

CHAIR NISHIKI:

7

MR. BUCK:

John?

Yeah.

We've been in discussion with Makena

8

Resort.

And as far -- we've had some existing

9

problems with no fault to Makena Resort, but just

10

the amount of usage at

11

-- so -- and then over the years the irrigation

12

system has -- has been broken due to the trailers

13

going in and out of the water because the waterline

14

goes across the launch area.

15

at Makena Landing.

And so

And we've been having -- even though there's

16

a curb that goes around the parking lot, people have

17

the tendency don't know what a curb means and will

18

park their vehicles onto the grass area so they'll

19

get right next to the water, so -- which brings --

20

breaks the sprinklers and -- and kills the grass and

21

everything else.

22

So we've been talking with Makena Resort in

23

this area where one of the first things we wanted to

24

do is to repair the irrigation system and revegetate

25

with grass and some vegetation to get -- get that
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area back to what it originally was.

2

South of the -- yeah, south of the restroom

3

area is what the area they call the old corral.

4

There's a stonewall where they used to keep the

5

cattle in.

6

have them install some irrigation systems, get nice,

7

big shade trees in there, and -- and put some picnic

8

-- picnic and some -- maybe some barbecue grills so

9

people could picnic over there.

10

And what we would like to do is

is to

And then just adjacent to that is the state

11

land that a lot of people use also at this time.

12

The biggest problem at Makena Landing right now has

13

to deal with the ORAP concerns.

14

CHAIR NISHIKI:

15

MR. BUCK:

The biggest problem is what, John?

Ocean recreation activities that has gone on

16

over there, kayakers.

And if the state bans down in

17

La Perouse area the

the kayaking activity, it's

18

all going to end up at Makena Landing or try to end

19

up at Makena Landing where we'll have to either ban

20

activities at Makena Landing or issue very little or

21

no permits.

22

CHAIR NISHIKI:

Questions for John?

23

COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.

John, because of the ocean rec

24

concerns and also that is one of the areas that's

25

going to be included in the environmental assessment
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1

or is that not one of the areas that was included in

2

the current

3

MR. BUCK:

The -- our charge from the County Council in

4

regards to the ORAP was to look at the beach parks

5

that we will -- I think we was to look at all beach

6

parks and all the activities though because of the

7

the -- we wanted to expedite the -- and I might

8

be wrong, but the -- our area of concentration is

9

where the existing or there -- there is no

10

limitation on the ocean recreation activities right

11

now.

12

and Launiupoko in that study where it is banned

13

currently just to see what the impact is, which is

14

-- the current use is without the ORAP.

15

I think we're going to include like Puamana

COUNCILMEMBER JOHNSON:

But Makena Landing is one of the

16

areas where people take out permits and they're

17

granted permits?

18

MR. BUCK:

Yes, as far as the ORAP.

I should say they

19

also launch jet skis, ultra-light planes, boats, you

20

name it, it's all going out in that area.

21

was once a prestige beach area is now just a bunch

22

of mud because when you bring the trailers in and

23

out it basically wash the sand away.

24
25

COUNCILMEMBER JOHNSON:

So what

So is the State also requiring

permits for launching because DBOR, would they
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

177

1

oversee that or are those permits not required, only

2

a County permit?

3

MR. BUCK:

The state has recommended to us to ban that

4

type of activity at that ramp and we have tried.

5

We've even posted a sign.

6

the people who want to launch their boat because

7

they don't want to go down to Kihei Boat Ramp, we

8

have taken that sign down.

9

law that's not allowed.

10

COUNCILMEMBER JOHNSON:

Okay.

And due to the outcry of

But technically by state

And so that would be

11

something that would have to be adopted by ordinance

12

in our Parks Committee if we ban that --

13

MR. BUCK:

Yeah.

14

COUNCILMEMBER JOHNSON:

15

MR. BUCK:

Yeah.

And I think the
-- area?

I think one of the recommendations the

16

Chair had brought up was to have noncommercial

17

parking for noncommercial activities.

18

physically as a department, we couldn't really do

19

that shy of having somebody there that says, oh, are

20

you doing ocean recreation, you cannot park here;

21

oh, you're going to the beach, you can park here.

22

And

If -- if that's a concern, if the -- the

23

parking for public use at the beach parks and you

24

don't want to have noncommercial activities, then I

25

think the -- the onerous would fall under changing
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1

the ordinance to prevent that.

2

administrative rules, but then, you know, you know,

3

we may have to change it the following year due to

4

outcry.

5

rather see it as an ordinance change.

I mean, if that's a concern, I -- I would

6

COUNCILMEMBER JOHNSON:

7

Young from DLNR?

8
9

MR. BUCK:

far as commercial activities.
COUNCILMEMBER JOHNSON:

11

the chair.

Okay.

But you had said originally

Did you mean me?

12

MR. BUCK:

13

COUNCILMEMBER JOHNSON:

15

And by the chair you mean Peter

In regards -- oh, I'm talking about the ORAP as

10

14

We could do it in

No, no.
I -- I would certainly

(inaudible) .
MR. BUCK:

I mean, Chair -- chair Nishiki was -- like one

16

of the conditions, earlier conditions, that he did

17

not want commercial -- basically parking for

18

noncommercial activities.

19

COUNCILMEMBER JOHNSON:

20

MR. BUCK:

Oh.

And -- and what I -- what I stated and the

21

department is stating is that if you want parking

22

for noncommercial activities, then to help the

23

department and the police department and everybody

24

else who's going to be involved in enforcement is to

25

make that ordinance change saying no commercial
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

1

2

179

activities at all at these beach parks.
COUNCILMEMBER JOHNSON:

Okay.

And DLNR has not yet made a

3

determination as to what they're going to do in

4

their areas as far as banning certain activities or

5

limiting certain activities?

6

MR. BUCK:

I think they're looking at two alternatives.

7

I'm really not too up to date on it.

In my

8

discussions, I guess this is the one we had in

9

Lahaina in regards to the Kaanapali area, they're

in

10

looking at two avenues, either a complete ban

11

because of the impact or they -- they will and they

12

are talking about a permit process, they -- they

13

will be required to have a permit to do that type of

14

activity in that area.

15

COUNCILMEMBER JOHNSON:

Okay.

Well, I'll be looking at

16

direction from you then, John, as to what your

17

recommendation would be, either going to request for

18

proposal or just limiting it to noncommercial

19

activities and then allowing people to go up for

20

private use.

21

MR. BUCK:

But that's a separate conversation.

Yeah, I think that's -- would be for a

22

different venue.

But I mean

23

COUNCILMEMBER JOHNSON:

Thank you.

24

MR. BUCK:

25

I'm just expressing the -- the concerns of

the department because that was mentioned the other
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night as part of the conditions for the rezoning.

2

COUNCILMEMBER JOHNSON:

3

CHAIR NISHIKI:

4

Okay.

John, do you know how many -- any

questions?
Do you know how much parking we have right

5
6

now at Makena Landing?

7

lot, Roy?

8
9

10
11

12

Thank you.

MR. BUCK:

You know in that parking

I think we were talk -- talking -- Roy and I

were discussing it.

I think it's around 25,

something like that.
MR. FIGUEIROA:

Yeah, I

I -- I don't have the exact

count right now.

13

MR. BUCK:

Well, it's some -- it's somewhere around there.

14

MR. FIGUEIROA:

Between 20 and 25.

15

CHAIR NISHIKI:

What about off-street parking?

16

MR. BUCK:

Well, if they don't park the trailers and the

17

buses and everything else, you could probably get,

18

you know, another 10, 12 cars.

19

problem we're having again over there as far as lack

20

of parking is the trailers being parked alongside

21

the road because they'll take up the parking lot.

22

CHAIR NISHIKI:

Well, the biggest

When this development occurs from Makena

23

Landing, and I don't know how much property you have

24

there, Roy, is there going to be parking allowed,

25

off-street parking?
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MR. FIGUEIROA:

I think your -- your term is a little

different from how I use the term.

3

CHAIR NISHIKI:

Okay.

4

MR. FIGUEIROA:

Off-street parking means on private

5

property.

You mean on-street parking.

6

CHAIR NISHIKI:

On-street parking then.

7

MR. FIGUEIROA:

Within the resort we probably -- within

8

the resort we'll probably restrict on-street

9

parking.

As far as on-street parking on the lower

10

area, that would be within the County's jurisdiction

11

on that road.

12
13
14

CHAIR NISHIKI:

It would be a public road.

And -- and -- and Makena has no more land

in that area to provide for additional parking?
MR. FIGUEIROA:

Are you talking about -- across the street

15

we have that apartment zone, the existing apartment

16

zoning.

17
18

We do have land right across the street.

CHAIR NISHIKI:

Any comments from Committee Members in

regards to more parking in that area?

19

VICE-CHAIR HOKAMA:

20

CHAIR NISHIKI:

21

VICE-CHAIR HOKAMA:

Chairman.

Riki.
Did we not receive letter from

22

Mr. Garcia stating that they had severe concerns

23

regarding expanded parking in that specific area?

24

thought --

25

CHAIR NISHIKI:

I know there was -- there was testimony
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1

from people living in that area that were opposed to

2

having more parking, and I don't know what the

3

Committee's policy in regards to the area residents

4

not wanting to see it.

5

can't remember, David, maybe you can help me as to

6

their reasons for not having parking.

But I

I -- I didn't -- I

I know mine was to have parking because of

7

8

the area and the ability for people that may want to

9

access that area and use it to be able to have

10
11

parking so that they can use it.
VICE-CHAIR HOKAMA:

And I -- and I understand that,

12

Chairman, and that's why, you know, I think we've

13

tried to work with you and -- and the end result is

14

now we have up to an additional 100 stalls on both

15

sides of Maluaka Beach.
If you would consider, Chairman, deferring

16

17

your concern for the landing at this time and see if

18

we can address other areas that maybe we have little

19

bit more consensus on, and we can just come back to

20

those areas that would be still pending such as this

21

item.

22
23

CHAIR NISHIKI:

Members, any objection to deferring the

area of Makena Landing?

24

COUNCIL MEMBERS:

25

CHAIR NISHIKI:

No objections.
Okay.

We'll move on.

I guess we should
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hit -- we've hit the affordable housing.

2

COUNCILMEMBER TAVARES:

3

CHAIR NISHIKI:

4

COUNCILMEMBER TAVARES:

5

Yes.

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

9
10

Okay.

CHAIR NISHIKI:

Okay.

12

CHAIR NISHIKI:

13

COUNCILMEMBER TAVARES:

16

17

So you want us to turn to the Parks

and Recreation communication of March 18th
COUNCILMEMBER TAVARES:

15

-- about the -- the hours of

operation and those items?

11

14

Before we leave parks, can we go

to the other concerns that John raised --

6

8

Mr. Chairman?

-- 2004.

Yes.
Okay.
Mr. Buck, do you want to go over

your recommendations?
MR. BUCK:

I -- yeah, to try to address some of the needs

and the concerns of the Committee on the -- the last
second page, we did have some recommendations to

18

be put as part of the conditions of the rezoning.

19

should mention that we've been talking about the

20

parking.

21

direction that we're going to have 24-hours parking

22

lots being open.

23

I

I hope the Committee does not go in the

Some of the reasons for that, if you're going

24

to have cars in the parking lot after hours, then

25

you're going to have to install lights to protect
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1

the vehicles because if -- if it's dark, the

2

vehicles may be getting broken into and it becomes a

3

liability and insurance, you know, to the County.
Also, if there's no -- in having additional

4

5

lights, I don't think that's what we want to do

6

especially like in -- around the landing or around

7

the beach area to have additional lights.

8

think that's why the Committee's trying to reduce

9

lights in the area.

And I

10

There is no parking lot or no park facility

11

in operations right now in the County of Maui that

12

has 24-hour access for parking, I should start

13

with.

14

As far as parks, we do have established park

15

hours based on some of the problems we've had in the

16

past in litigation against the County.

17

establishing -- establish operating hours for these

18

particular parks, either it'd be 10:00 o'clock,

19

11:00 o'clock, or 7:00, depends on the type of

20

facility if they have lights or no lights at all.

21

We do

It has been the policy of the department,

22

however, that if somebody wanted to go for a walk

23

after these hours to access the beach or whatever,

24

the department, our department, or the police

25

department's not going to stop them after hours
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1

unless there is a complaint of some problems

2

existing.

3

With the established -- with the established

4

hours, you would -- again, like I said before, we're

5

not going to stop you.

6

to that particular individual, say, they fall down

7

on a trail or -- or something like that, then the

8

9

10
11

But if something does happen

because the park is technically closed, they -they had entered that area on their risk -- at -- at
their own risk.
As far as our recommendations, one of the

12

things that we'd like to do and -- and -- and our

13

department would like to see and -- and Roy has

14

alluded to it is to have the resort to do a master

15

plan and a study of

16

Big Beach area, Little Beach, and the Black Sand

17

Beach come up with a master plan.

18

And

for the state of Hawaii, the

and then after that's determined,

19

after a study determine that the -- these beaches

20

may have additional parkings, that Makena Resort

21

would pay for that improvements working with the

22

state of Hawaii.

23

Our other recommendation and we kind of
begin

24

talked about it already is to develop the

25

the renovation project and beautification of Makena
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Landing.
And we've already talked about recommendation

2
3

number three, the parking lot across from the

4

church.

5

past with this particular parking lot and it's the

6

same thing my staff has had is that that parking lot

7

sometimes is -- is full not from the hotel guests

8

but usually people visiting the church because

9

sometimes -- that is a very popular church, and

One of the problems that we've had in the

10

and unless the private property across the street is

11

open, the parking lot gets heavy for our visitors

12

using the church.
So that's one of our concerns, but we really

13
14

haven't pushed the issue unless it becomes an issue.

15

And of course, we talked about the additional

16

parking at Maluaka.
Our other

17

condition number five is that

18

all existing and future park lands within the

19

project area be maintained in perpetuity by Makena

20

Resort.

21

agreement that's in existence with Makena Resort

22

with existing parks and any future parks.

23

think -- and I think Roy has alluded to that already

24

that they would continue to do that for us.

25

that's basically our recommendation.

So we'd like to continue the maintenance
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1

CHAIR NISHIKI:

Charmaine?

2

COUNCILMEMBER TAVARES:

Okay.

Thank you.

I -- I think I

3

-- I agree with Mr. Buck on the -- the hours of

4

operation for these parks.

5

notwithstanding the -- the PASH decisions, those can

6

always be accommodated, you know, through a

7

memorandum of agreement or -- or whatever.
But to say that that is a public park open to

8
9

I think that not

the public 24 hours, I think we're -- it's -- it's

10

not going to be good.

I do not want to interfere

11

with traditional rights and practices and things

12

like that, but I believe there is -- there are ways

13

that that can be handled.
And I know that we've had in the past some

14
15

serious problems at some of the parks and we've

16

tried to do a sunrise to sunset or sunset to sunrise

17

prohibition, but we had to do exact hours instead.

18

And, you know, unfortunately, we can't be

19

everywhere.

20

have the parks open, you know, 24 hours, 24-7, is

21

is just, I don't think, healthy for the whole

22

community, especially the ones surrounding the

23

parks.

The police can't be everywhere.

And to

24

So I would -- I would go with John's

25

recommendation regarding the park hours should be
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1

consistent with what park hours of operation are now

2

in the Parks Department, and that any exceptions to

3

that be handled separately through whichever way, if

4

-- if they want to work with I think it was talked

5

about working something out with Na Kupuna and some

6

of those groups to establish, you know, some

7

guidelines for that.

8
9

CHAIR NISHIKI:

Chair has no problems with the

recommendations made by Charmaine.

10

COUNCILMEMBER CARROLL:

11

CHAIR NISHIKI:

12

No objection.

Any objections?

Okay.

I want to get down to the Big Beach,

13

Little Beach, and especially in that area.

14

has been a talk of a study is what the Parks and

15

Recreation is discussing, Roy.

16

concern is, is there land that we can identify that

17

the applicant has which we can look at to create

18

additional parking for the Big and Little Beach

19

areas?

20

There

I guess my -- my

I was mainly looking at property that sits on

21

the mauka side of the highway between the golf

22

course and the roadway and whether it was just

23

located in that area or close to that area.

24
25

MR. FIGUEIROA:

The strips of land between the golf course

and the roadway, excuse me, are kept also in golf
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1

course property, those are not designated for

2

anything else.

3

right across the Big Beach area.

4

They're -- they're narrow areas

That's why our -- the Parks Department's

5

recommendation number one is consistent with what we

6

offered before, that we have an overall plan that

7

would identify what could be done in the, for

8

example, Oneuli Beach area.

9

determined that there's just no area that parking

10

could be developed, then we would have to look at

11

across the street.

12

out with.

13

And then if it was

And that's what the plan came

Right now as we observe Oneuli Beach, for

14

example, we do see cars, at least I saw today, cars

15

getting very close to the -- to the actual sand

16

beach because there's no designated area for

17

parking.

18

In adjusting what Mr. Buck said, what I did

19

want to do is at this stage of the change in zoning

20

process is look at contributing the overall plan,

21

and then as the projects came in, then the SMA

22

permits could be judged on how they would fit into

23

that plan.

24

parking, then the project would if it necessitated

25

additional parking, then that would be the place to

And if there is an area designated for
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2

put some of that additional parking.
But you'd have something in place where there

3

would be improvements made in that area.

4

might be in the area of parking, it might be -- you

5

know, the Planning Commission or the Planning

6

Department might recommend a facility such as

7

restrooms.

8

but then having an overall plan would help them to

9

have some direction in that area and that's what we

10
11

And it

I don't know exactly what that would be,

were -- why we were recommending this.
But as far as between the golf course and the

12

-- and the roadway, it is not a very deep area

13

between the golf course and the roadway.

14

-- there is land there, but then you'd also, again,

15

have to look at its proximity to where the golf

16

course fairways were.

17

There is a

But I think the more practical solution would

18

be to study the Oneuli Beach area and the rest of

19

the Big Beach as far as relating to the Black Sand

20

Beach area.

21

CHAIR NISHIKI:

Questions?

22

COUNCILMEMBER JOHNSON:

Jo Anne?

with regard to the State land, and

23

maybe you could answer this, John, did the state

24

already -- did they do a state plan for the Makena

25

area that they have because I remember years ago
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there was I think it was an SMA or something that

2

had come forward, the caretaker's cottage.

3

don't know, like did that just only address their

4

area or did it move into a wider area for the whole

5

region and work with what was already there?

6

MR. BUCK:

I'm -- I'm not really too sure.

But I

I mean, it was

7

just stated -- we just heard a comment from Roy that

8

they're actually almost parking on the beach.

9

that's telling you already that if we do put parking

10

on the outside of the street, then people are going

11

to insist on maybe parking closer to the beach.

So

12

Not having a designated parking area does

13

concern me from a environmental aspect that, you

14

know, the closer you get to that beach, the more

15

likely you're going to start having erosion and --

16

and the area is just going to degrade.

17

So I think it would behoove us to work or

18

have -- have Makena do the study for the State of

19

Hawaii to identify if -- if -- if that's a popular

20

area and we got cars parking over there already,

21

maybe what we need to do is identify where we can

22

have those cars park that would protect that -- that

23

area around the beach area and not have it erode

24

from the car -- from illegal activities.

25

As far as if the overall plan has been done,
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1

I know it has been.

2

has been a plan, but I would have to double-check

3

and that's the one that we've been talking about

4

doing a -- the -- the caretaker's cottage and -- and

5

some other improvements.

6

this morning that they are going to be doing some

7

additional improvements to Big Beach, but I don't

8

think that addresses the parking.

9

COUNCILMEMBER JOHNSON:

On Big Beach side I think there

Okay.

I did read in the paper

Would the Planning

10

Department, Ann, would you have any knowledge of

11

what their park plans were in that area?

12
13

MS. CUA:

I'm not aware of anything, but I think Roy is

trying to answer.

14

COUNCILMEMBER JOHNSON:

15

MS. CUA:

16

COUNCILMEMBER JOHNSON:

17

MR. FIGUEIROA:

Roy

So I think he may know.
-- do you know?

Well, I talked to the DLNR as late as

18

today, and they did say that they have various

19

plans.

20

parts of the -- of that land, and so they would

21

welcome having something that would integrate

22

everything together into one plan.

23

that's what they -- we would -- the Council would

24

accept that idea, to integrate the whole thing.

25

But there were always portions of different

COUNCILMEMBER JOHNSON:

And that's

And I think that's the Parks'
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recommendation.

2

to interfere or, you know, we're going to be

3

duplicating something that's already been done by

4

the state or that's going to move in a direction

5

that takes us away from where the state is going, I

6

-- I, you know, I mean, obviously I don't know what

7

their plans are and I don't think John does either.

8

And I'm not sure that they even know what they are.

9
10
11

MR. BUCK:

So I -- as long as it's not going

I do know there's rumor that it may be a County

park in a couple years, but that's just rumor.
MR. FIGUEIROA:

If I may add that clarification because I

12

did see in the paper also that they were putting

13

improvements on -- on Makena for the parking, and I

14

thought they were expanding the parking lot.

15

I understand it from the DLNR, it's to comply with

16

some ADA requirements and that's basically what it

17

was.

18

COUNCILMEMBER JOHNSON:

19

CHAIR NISHIKI:

20

Okay.

But as

Thank you.

Roy -- any other questions?

Roy, you know across Big Beach, do you people

21

have like a 2.3 acre sliver that you have maybe to

22

address future parks and -- and where is that

23

location?

24
25

MR. FIGUEIROA:

Are you talking about right on the road or

further in off the road?
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CHAIR NISHIKI:

I think it's further in from what I can

2

see on the map.

3

land.

4
5

It's way towards a 16.3 acre of ag

Planning, do you know of that area?

MR. FIGUEIROA:

Is it on this map, Mr. Nishiki, is it on

this map, or is it on the community plan map?

6

CHAIR NISHIKI:

It's the Makena Resort master plan map.

7

MR. FIGUEIROA:

Okay.

So I think that would be consistent

8

with the community plan map I believe you're looking

9

at.

It's a sliver that's beyond Big Beach.

10

CHAIR NISHIKI:

It is beyond Big Beach.

11

MR. FIGUEIROA:

That's right.

It's by a rocky shoreline.

12

It's a rocky shoreline across

13

use that area.

14

process, they're looking at expanding some area

15

because right there, there is no parking.

I think fishermen

And so during the community plan

16

CHAIR NISHIKI:

Okay.

17

MR. FIGUEIROA:

People drive right up to the rocky area on

18

that side of the road, on -- on the makai side of

19

the road, and so that's what that is.

20

abutting some State land.

21

land plus some state land.

22
23

CHAIR NISHIKI:

Because it's

So it's 2.2 acres of our

Jo Anne, it's 2.3 acres.

Okay.

What are you -- what are your thoughts

24

about allowing parking on one side of the road which

25

is the mauka side, which could be accommodated for
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parking?

2

MR. FIGUEIROA:

In which area are you talking about now?

3

CHAIR NISHIKI:

Right along fronting Big Beach.

4

MR. FIGUEIROA:

Are you talking about the golf course

5

6

again?
CHAIR NISHIKI:

Yeah, where your golf course is located.

7

Right now we got no sidewalks or anything right now,

8

but I'm sure that -- I don't know what it's going to

9

be look -- looking like, but just creating parking

10
11

all along that roadside.
MR. FIGUEIROA:

Well, I go back to my earlier offer to --

12

to look at first the -- the makai side because one

13

of the big things in this area is to try to keep it

14

as much as possible, I've heard it, keep it in the

15

wild.

16

We're not developing cultivated golf course right to

17

the road.

And right now that's an area that's wild.

18

It's an uncultivated area.

So -- but I said if -- if the report shows

19

that we cannot have that parking, then we would

20

start to look at that area across the street.

21

right now I -- I still think we should look at the

22

state Park in Makena property itself.

23

CHAIR NISHIKI:

Okay.

24

ahead.

25

COUNCILMEMBER KANE:

Any other comments?

But

Dain, go

I'm in support of the recommendation
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1

of the Parks and Recreation Department, and I will

2

also say that I am -- I'm very hesitant in

3

supporting any type of parking along that road as

4

long as you have severe blind spots along that road.

5

It's very -- as -- as we all know who go there,

6

there's a lot of blind spots there.

7

I was just there last week myself during the

8

Kihei hearing portion specifically because I know,

9

Mr. Chair, that you talked about the parking on the

10

mauka side.

11

CHAIR NISHIKI:

12

COUNCILMEMBER KANE:

So I wanted --

Yeah.
to go look at that and it's

13

just have a concern, Mr. Chair.

14

we do look at that, it would be, I hope, you know,

15

kind of a last option thing, but look at the makai

16

side and -- and try to control it.

17

like the master plan approach may be the way for us

18

to go.

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

And if -- if

I

And it seems

Okay.
Keeping in mind that this is a, you

21

know, a 20-year, you know, scenario that we're

22

looking at, so there's --- and that this could be

23

done upfront.

24
25

if

And I think as Roy said, once we have this
master plan that's worked out with the State of
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1

Hawaii, that once the -- the applications come in to

2

SMA for specific project sites, then we can start

3

incorporating components of that master plan into

4

satisfying the requirements for additional beach

5

parking and public parking.

6

CHAIR NISHIKI:

7

COUNCILMEMBER JOHNSON:

8

CHAIR NISHIKI:

9

Okay.

Okay.

Thank you, Chair.

Any other comments?
I'm done.
So in the condition here:

Makena

Resort pays for a study to develop a master plan for

10

the State of Hawaii; the study is to include Big,

11

Little, and Black Sand Beach; we would like to see

12

the study to be initiated and hopefully completed by

13

the end of one year from approval of zoning;

14

study indicates a need for additional parking,

15

Makena Resort, working with the State of Hawaii,

16

build the additional parking in the State park area;

17

if additional parking is needed, available land

18

within the State Park which could be utilized for

19

parking is exhausted; Makena Resort will identify

20

areas within their project area and develop

21

additional parking; Makena Resort be required to

22

begin the renovation project in the beautification

23

of park in Makena Landing.

24
25

Okay.

So if it is not a problem to allow

Staff to kind of clean up this language to where you
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1

take out hopefully completed and put in a condition

2

that states that from one year of the zoning that

3

study be initiated.

4

cleaning up?

5

Any problems with language

Go ahead.

COUNCILMEMBER KANE:

Yeah.

Just -- just asking

6

Mr. Figueiroa and -- as well as Planning to kind of

7

coordinate what is a realistic time frame to get

8

something like this.

9

the state, so I mean, that's kind of out of our

And I know we're dealing with

10

control here.

11

year or nine months or whatever, Mr. Chair, I would

12

be cautious because, again, we're -- we're dealing

13

with an entity that's out of our control right now.

14

So by setting a set time like a -- a

But obviously, I'll -- I'll speak for myself,

15

I think the intent is to get this thing done.

16

so we put some sort of time frame that, you know, I

17

don't know, prior to the first, you know,

18

application that comes from this rezoning

19

application, that we have to have at least some sort

20

of plan that's in the works.

21

we can get comment from Mr. Figueiroa and the

22

Planning Department.

23

COUNCILMEMBER PONTANILLA:

24

CHAIR NISHIKI:

25

COUNCILMEMBER PONTANILLA:

Yeah.

And

I -- I don't know.

Chair, can --

Planning, maybe
Chair?
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1

CHAIR NISHIKI:

-- someone else within the County

2

Department could --

3

COUNCILMEMBER PONTANILLA:

4

CHAIR NISHIKI:

5

COUNCILMEMBER PONTANILLA:

6

CHAIR NISHIKI:

7

COUNCILMEMBER PONTANILLA:

Chair?

Yeah.
Can I make a comment?

Go ahead.
What Dain had just said is so

8

true.

Being on the Planning Commission two years

9

ago, we approved comfort stations in that area.

And

10

part of the condition was that the state needed to

11

come back in a year's time with a master plan for

12

that area, and I -- I don't think they ever came out

13

with that master plan.

14

year would be sufficient.

15

MR. BUCK:

So I don't know if the one

Mr. Chair, I use the word hopefully for the

16

simple fact that I'm not an expert on time lines as

17

far as what it would take to complete it.

18

my -- our intent was to -- maybe within a year that

19

there has been some progress made at least

20

contacting the state and -- and -- and working with

21

the State and at least get it started.

22

I think

As far as getting it completed, I just want

23

to clarify I would say hopefully because, you know,

24

we would like to -- the intent was just to have the

25

study start so we don't sit on it.
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CHAIR NISHIKI:

Yeah.

I -- I -- I -- I guess -- go ahead,

Dain.
COUNCILMEMBER KANE:

No.

I was just going to say if -- it

4

seems like Roy just spoke to somebody from the state

5

DLNR today, and it seemed like there were some

6

favorable discussion along this line.

7

just get some verification of the discussions

8

relevant to this point and then get some feedback

9

from -- from the Planning Department, maybe we can

So if we can

10

get through this one and move on to the next one

11

respectfully, of course.

12

CHAIR NISHIKI:

13

MR. FOLEY:

14
15

Planning Department?

I -- I -- Mr. Chairman, I just wanted to say

that I don't have a problem with the one year.

It

it probably isn't realistic to say that it would

16

be completed, but at least it would be in a draft

17

form and we'd be having meetings with -- with the

18

state and -- and with the -- the various County

19

departments.

20

years in there because then it's an encouragement to

21

not start it yet.

22

So -- and I would hate to put two

The other thing I want to say is that the

23

initial work is going to be done at the

24

Resort, and they have an incentive because we're

25

going to need this report in order to review the SMA
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1

applications and consider where they should put

2

additional parking.

3

have an incentive to get this started, and we'll

4

probably let them coordinate setting up the meetings

5

and -- and that kind of thing.

So they -- Makena Resort will

But the other thing I wanted to say is that

6

7

the -- I can't speak for the communication with the

8

state years ago, but in the last year or so we've

9

seen pretty -- pretty responsive action by Peter

10

Young and Dan Davidson and other representatives of

11

-- of DLNR, and we've seen them come to a lot of

12

meetings on Maui.

13

several times.

14

good communication and I -- I think that's

15

encouraging.

16

different than the way it used to be.

I've met with them on Oahu

And we -- we seem to have a pretty

And from what I hear, that's a lot

So I -- I don't have any problem with the

17

18

language that's in there.

19

idea to -- to have a coordinated master plan for

20

these -- these beach areas and it sounds like the

21

State's anxious also.

22

CHAIR NISHIKI:

23

?:

For Roy.

24

?:

For Roy.

25

?:

For Roy.

I think it'd be a great

Mike -- any questions for Mr. Foley?
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1

?

2

CHAIR NISHIKI:

3

For Roy.

the reason why.
Mike, why can't we not coordinate it via the

4
5

I've got a question for Mr. Foley, that's

County?

6

MR. FOLEY:

Well, we --

7

CHAIR NISHIKI:

And -- and -- because -- and -- and let

8

Roy and these people initiate the study so that we

9

know now via the condition that that will be who

10

will be coordinating and making sure that it's done?
I mean, I don't want to have -- ever have to

11

12

hear that the reason why it wasn't done it was

13

because the state was taking responsibility, okay?

14

So if the County takes the responsibility, then

15

hopefully the -- the foot juggling would stop and

16

and -- and replace stringent conditions that this

17

will be done.

18

MR. FOLEY:

19

CHAIR NISHIKI:

20

MR. FOLEY:

21

CHAIR NISHIKI:

22
23

That's-Are you
that's -- that's
-- not willing to take that

responsibility?
MR. FOLEY:

No.

We -- we can do that if you'd like.

24

can coordinate it or the Parks Department can

25

coordinate it.

We

I was merely making the point that
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1

Makena is going to initiate it and pay for it, and

2

they have an incentive to do it sooner rather than

3

later because we're going to need this work in order

4

to review their SMA applications.

5

the County to coordinate the -- the work, John and I

6

can work that out.

7

CHAIR NISHIKI:

8

MR. FOLEY:

9

CHAIR NISHIKI:
MR. FOLEY:

11

CHAIR NISHIKI:

Yes.

COUNCIL MEMBERS:

14

CHAIR NISHIKI:

16

And -- and consult with the state.
That's fine.
Any objections by Committee Members to

taking that direction

13

15

With Makena.

With Makena.

10

12

But if you'd like

No objections.
-- and having Staff work out language as

far as time lines?
MR. FIGUEIROA:

Roy?

If the County is really -- Planning

17

Department is an arm of the -- the county and -- and

18

following through on the wishes of the Council, I

19

would like to limit the condition to Makena Resort's

20

performance as far as we would have no objection to

21

paying for the study to develop the master plan to

22

include Big, Little, and Black Sand beaches, and the

23

study shall be initiated and completed by the end of

24

one year -- by the end of one year from the approval

25

of zoning.
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So in other words, we -- it shall be

1

2

initiated, completed, and submitted to the State

3

within one year from the approval of the zoning.

4

Because then the condition is upon the -- the

5

developer.

6

include the County's performance, then we have to

7

look at other time lines here that we would have no

8

control.

The rest of it, if you're going to

We're willing to initiate it, complete it,

9

10

and submit it, that draft.

11

now to be considered a draft, I guess, because

12

you're going to have the county looking at it by the

13

-- by the end of one year from the approval of

14

zoning or within one year.

15

terminology, I guess, within one year from the

16

approval of zoning.

17

performance on that plan.

18

VICE-CHAIR HOKAMA:

19

MR. FOLEY:

20

CHAIR NISHIKI:

21

COUNCIL MEMBERS:

22

CHAIR NISHIKI:

23

COUNCILMEMBER JOHNSON:

24

CHAIR NISHIKI:

25

COUNCILMEMBER JOHNSON:

Because we would have

That's the usual

And that takes care of our

I can agree to that.

That--

That's fine.
Any objections?
No objections.
Okay.

I think we're done with Parks.
What about, Mr. Chair --

Yeah.
-- number two, Makena Resort
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1

required to begin renovation project for Makena

2

Landing?

3

CHAIR NISHIKI:

Roy, comment?

4

MR. FIGUEIROA:

We have no problem with

5

-- we're already proceeding to

6

proposals on some of the work.

7

that's what we
to try to get

You know, enlarging on what Mr. Buck said,

8

it's not just the boats running over, it's

9

deliberate vandalism of the -- of the sprinkler

10

systems.

11

sprinkler system one day and that night they snap it

12

off, they snap off the sprinkler head.

13

the kind of problems we've been having as far as

14

trying to maintain this park.

15

We've had occasions where we fix the

So that's

But we have no problem with -- in fact, even

16

the community association, the homeowners

17

association, do not want us to just be doing it

18

ourselves.

19

so it's going to be Makena Resort working with the

20

association and this is fine with us.

They want to be involved in this.

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

And

Mr. Chair?

Dain?
I, again, have no -- no objections to

24

supporting the Department of Parks and Recreation's

25

recommendation with respects to their proposal on
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1

number two and would like to hear comment from the

2

Planning Department as well as my colleagues.

3

CHAIR NISHIKI:

4

MR. FOLEY:

5

CHAIR NISHIKI:

6

We have no objection to number two.
Any objections from Committee Members or

anything?

7

COUNCIL MEMBERS:

8

CHAIR NISHIKI:

9

Mr. Foley?

that.

No objections.
Okay.

Number three, I think we discussed

Number four?

10

MR. FOLEY:

Is that a sleeping pill?

11

CHAIR NISHIKI:

12

COUNCILMEMBER KANE:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

Number five.
Mr. Chair?

Dain?
Yeah.

On number five I don't think

15

we took any formal type of position, although I

16

think Makena Resort has already concurred with

17

Mr. Buck's comments or request, and I have no

18

objections and want to ask that we look at the

19

consensus on this one.

20

CHAIR NISHIKI:

Any objections to including number five?

21

COUNCIL MEMBERS:

22

CHAIR NISHIKI:

Okay.

23

MR. FIGUEIROA:

May I -- may I ask something on that?

24

CHAIR NISHIKI:

Sure.

25

MR. FIGUEIROA:

On some of these when it does mention

No objections.
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1

Makena Resort, it would also be our, heirs, assigns,

2

et cetera, is that understood or do we have to put

3

that in the language here or is there a place

4

someplace that it comes up where, for example, it

5

runs with the land?

6

VICE-CHAIR HOKAMA:

7

CHAIR NISHIKI:

8

VICE-CHAIR HOKAMA:

9

Chairman?

Should -- should
Chairman, can we just make it as part

of the -- the -- the total language when we do the

10

unilateral agreement, that this agreement is binding

11

to all assigns, landowners, permitted -- the

12

language, Mr. -- Mr. Moto, can we just do it that

13

way?

14

MR. MOTO:

Mr. -- Mr. Chairman, yes, we can write the

15

unilateral agreement or require that it be written

16

in a way that references heirs and assigns.

17
18

VICE-CHAIR HOKAMA:

I would have no objection to that,

Chairman.

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

21

VICE-CHAIR HOKAMA:

22

Okay.
No objections.
And everything would be running with

the land regardless of which condition.

23

CHAIR NISHIKI:

24

COUNCIL MEMBERS:

25

CHAIR NISHIKI:

Okay.

Any objections from other Members?

No objections.
Seeing none, we'll move on.

We'll turn to
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29.

2

COUNCILMEMBER KANE:

3

COUNCILMEMBER TAVARES:

4

CHAIR NISHIKI:

5

COUNCILMEMBER JOHNSON:

6

Good job, John Buck.
Thanks, John.

Thank you, John.
Mr. Chair, are we through with

Parks for the evening?

7

CHAIR NISHIKI:

Uh-huh.

8

COUNCILMEMBER JOHNSON:

9

CHAIR NISHIKI:

Thank you, John.

We're going to deal now with the

10

hotel/timeshare development.

11

those units required to satisfy Chapter 2.94, the

12

Maui County Code, said affordable units shall be

13

provided concurrently with market units; provided,

14

however, that a minimum of 50 percent of the total

15

affordable housing units shall be provided within

16

the Kihei-Makena plan region; provided further that

17

not less than 50 percent of the said affordable

18

housing units shall be single-family dwellings; any

19

revisions or amendments to this condition shall

20

require Council approval by ordinance.

21

We've got 29:

Of

I think the bigger concern now is, are we

22

going to put any conditions on the hotel area that

23

is being requested for zoning, Committee Members, in

24

regards to heights or the amount of units?

25

the representation made by Makena Resort that there
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1

was going to be 89 timeshares.

2

concerns --

3

COUNCILMEMBER TAVARES:

4

CHAIR NISHIKI:

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

8

We already have it.

-- limited.

Charmaine, go ahead.

Yeah.

I believe it's number four

on the first page.
COUNCILMEMBER KANE:

10

Chair.

Density and height restrictions,

11

COUNCILMEMBER TAVARES:

12

CHAIR NISHIKI:

Okay.

Yeah.
I'm sorry.

Yeah, this is the one

that we need to deal with.

14

COUNCILMEMBER TAVARES:

15

CHAIR NISHIKI:

16

That's number four.

-- would be --

9

13

That way density

Yeah, that's the one.

And this is Lot 19.

Planning Department?

Is this the hotel area that we're discussing?

17

MR. FOLEY:

Yes.

18

CHAIR NISHIKI:

19

COUNCILMEMBER KANE:

20

CHAIR NISHIKI:

21

COUNCILMEMBER KANE:

Okay.
Mr. Chair?

Mr. Kane.
Yeah, question on this one.

I don't

22

know if there was a consistency in request or with

23

an application of this one having a height limit or

24

is it going to be a story limit?

25

wanted to get comment from -- from the Planning

And -- and I just
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Department in this particular one, Mr. Chair.

2

CHAIR NISHIKI:

3

MR. FOLEY:

Planning Department?

In general, we -- Mr. Chairman, in general we

4

would prefer that there be a numerical number for

5

the height limit rather than the number of stories.

6

And one of the reasons I say that is that you could

7

have two extraordinarily high stories and you have a

8

50-foot building where it was expected by people to

9

be 20.

10

So it would be a lot more clearer to us if

you had a numerical height limit.

11

COUNCILMEMBER KANE:

12

CHAIR NISHIKI:

13

COUNCILMEMBER KANE:

Mr. Chair, if I can ask --

Go ahead, Dain.
-- ask Mr. Figueiroa what their

14

intent was and then we can compare to what -- what

15

Planning Department, you know, looks at in, I guess,

16

in this case the one that's -- you know, the big

17

pink area on the -- on the most makai portion of the

18

project.

19

MR. FIGUEIROA:

Mr. Figueiroa, the 89-unit portion?
Right now if you are going to limit it to

20

89 units, we're also looking at in the H-M Hotel

21

District, it's -- the maximum height is I believe

22

six stories.

23

building.

24

with, you know, setting an exact limit on the

25

building height right now depending on what kind of

We do not intend to build a six-story

But we prefer that we do not get involved
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real plans we do have there.
I think setting the limit on 89 units would

3

preclude building a six-story building on 28 acres.

4

So we would prefer that that particular unit count,

5

if you're going to establish that, then we look at

6

the SMA permit where they will be looking at heights

7

also in looking at the 89 units.

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

10

Mr. Chair.

Go ahead.

COUNCILMEMBER KANE:

Mr. Figueiroa, I'd be interested to

11

set some sort of guidelines for the next step.

12

-- and although I understand what you're saying

13

about not being able to build a six-story building

14

with 89 units on 28 acres, I still think that it

15

would be prudent for us to consider some type of

16

height limitation so that we can protect

17

this particular project especially is makai of

18

Makena-Alanui.

19

speaking for myself, Chair.

20

CHAIR NISHIKI:

21

COUNCILMEMBER KANE:

And

because

And so I think it's important -- I'm

Go ahead.
I think it's important for this body

22

to consider some sort of height limitation that --

23

that is a guideline for SMA to not exceed that --

24

that policy direction.

25

So I don't know if with your 89 units, if
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1

there was some conceptual design that you folks had

2

considered, and -- and I just ask that you provide

3

us with what you folks had -- had -- had in mind as

4

far as the concept, and then that way we can at

5

least provide some guidance keeping in mind the

6

the location of this particular -- particular site

7

for guidance.

8
9

MR. FIGUEIROA:

Yeah.

Mr. Figueiroa?
Although Mr. Foley does prefer a

height as far as a numerical number here, since I'm

10

not exactly sure the way the design would be here, I

11

would prefer in this particular area that we do talk

12

about stories, and then the building

13

Planning Department can further look at the actual

14

height of the structures.

I mean, the

15

So right now I -- I think in A-2 apartment

16

zone we -- we did talk about a height limit of 45

17

feet and that was with a, I think, a four-story

18

building.

19

to going up to six stories and -- and I don't think

20
21

If we did not want to go -- we're allowed

-- we don't want any six-story buildings.
Then -- but not being sure of the roof

22

height, I don't know whether it would

we would

23

look at it the same as the -- the A-2 being 45 feet.

24

It would probably be something a little more than

25

that considering the -- the type of structure you
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1

would have, perhaps especially when you take into

2

consideration the kind of architecture that is being

3

recommended too, the roof pitch and all that.

4
5

COUNCILMEMBER KANE:

Give me an idea, Mr. Figueiroa

I'm sorry.

6

CHAIR NISHIKI:

Go ahead.

7

MR. FIGUEIROA:

On -- on the number of stories?

8

COUNCILMEMBER KANE:

9

No.

Well, I'll -- my question was

going to be, the -- the existing Makena Prince

10

Hotel, how tall is that building or how many

11

stories, is it six stories?

12

MR. FIGUEIROA:

Six stories.

13

COUNCILMEMBER KANE:

14

height?

15

MR. FIGUEIROA:

16

COUNCILMEMBER KANE:

17

MR. FIGUEIROA:

18

COUNCILMEMBER KANE:

19

MR. FOLEY:

And can you give us an approximate

I'm trying to remember.
Seventy, 80 feet?

It's about -- it's about 80 feet.
Eighty feet?

Mr. Chairman, there is some guidance offered

20

in the community plan and I'd like to read one of

21

the urban design standards.

22

building form.

23

And it says:

It's on page 47 under

Limit resort development

24

throughout the region to 35 feet and building height

25

for sites near the shoreline.

Building height
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1

limits may gradually be increased up to 75 feet for

2

inland resort development provided that important

3

mauka-makai vistas are maintained and impacts to

4

coastal resources are minimized; resort community

5

planning and design shall integrate recreational

6

amenities with adequate shoreline setback and public

7

shoreline access provisions.
Now this parcel isn't directly adjacent to

8
9

the shoreline.

But as Mr. Kane mentions, it is

10

makai of the -- of the -- the road.

11

to be important in terms of the -- the view to the

12

ocean from that road.

13

council should seriously consider that -- that 35

14

feet or the possibility of making it consistent with

15

the apartments basically across, which would be 45

16

feet.

17

COUNCILMEMBER KANE:

18

MR. FOLEY:

19

So it is going

And I think -- I think the

Mr. Chair.

And -- and for two stories, you know, 40 -- 45

feet is really generous and 35 is not unreasonable.

20

COUNCILMEMBER KANE:

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

Mr. Chair.

Go ahead.
So Mr. Foley, as far as guidance you

23

don't -- well, I -- I -- I won't put words in your

24

mouth.

25

existing language then that is there for us to

I won't make it a leading question.
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1

consider, although you stated you prefer not to have

2

stories and instead a fixed number, as far as a

3

guiding principle two stories with you folks taking

4

into consideration that along with what you just

5

read on page 47, do you think that's adequate for

6

you folks to be able to preserve what the community

7

plan is asking for with this sitting in front of us

8

now being the language for us to consider?

9

MR. FOLEY:

I would say that it's ambiguous, and it would

10

be more helpful to have some feeling from the

11

council as to whether or not you feel strongly about

12

it being 35 feet, 45 feet, 55 feet.

13

doesn't feel strongly and it feels that this is

14

adequate, excuse me, then we can -- we can use, you

15

know, use what we have and -- and leave it up to the

16

-- the deliberations of the -- the Planning

17

commission when they actually see -- see plans.

If the Council

It's very hard to do this kind of thing

18
19

without any idea what the building is proposed to

20

look at

21

not a flat slope, flat site.

22

doesn't feel strongly, we can use this and -- and

23

let the Planning Commission decide when they see the

24

elevations.

25

look like.

COUNCILMEMBER KANE:

And -- and this is, you know,
So if the Council

Mr. Chair, my final comment.
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1

CHAIR NISHIKI:

Go ahead.

2

COUNCILMEMBER KANE:

Mr. Chair, I -- I personally would

3

have some rather strong feelings about this

4

particular one again because this specific property

5

is makai of Makena-Alanui.

6

leaving that thought and -- and listening to other

7

Members for their further discussion.

8

CHAIR NISHIKI:

Okay.

9

VICE-CHAIR HOKAMA:

But I'll yield the floor

Riki?

Chairman, I would hope that the

10

Members would take into consideration besides what

11

Mr. Foley did share regarding the height and he, I

12

guess, gave us some guidelines between the 35 or

13

the 45, that we also look at the other component

14

which is to try and support indigenous architecture,

15

one.

16

And so if you believe that, and that is also

17

part of the criteria that I think the Urban Review

18

Design Board is required to review in the review of

19

the actual presentation, that they're going to have

20

to give their comments and I guess approval to

21

besides the Planning commission, you have another

22

agency that we would deal with, as well as how then

23

you can also incorporate some of the language that

24

now Ms. Tavares wants us to consider regarding how

25
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or -- or programs.

2

And so I hope we would not limit the height

3

and everything so much whereby we defeat the other

4

two concerns that we brought up, indigenous

5

architecture and the ability to take care of the

6

energy efficiency programs that, you know, we want

7

to support Ms. Tavares's program on.
And so I just ask that you take that in

8
9

consideration, as well as besides the Commission we

10

have a specific group that is required by code to

11

review the design that we have our citizens

12

participate in, which is the Urban Review Design

13

Board.

14
15

Thank you, Chairman.

CHAIR NISHIKI:

Any other discussion in regards to the

number four?

16

COUNCILMEMBER JOHNSON:

17

CHAIR NISHIKI:

18

COUNCILMEMBER JOHNSON:

Mr. Chair?

Jo Anne.
In this particular area what I

19

might suggest putting in would be language in this

20

amendment that states no -- two stories no more than

21

89 units and shall be developed consistent with the

22

urban design standards and building form contained

23

in the community plan.

24
25

And also, maybe make reference -- I don't
know if you want to put a separate condition, but
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1

also on page 29 of the community plan, it states

2

that prohibition of walls higher than four feet in

3

front yard setbacks especially in areas close to the

4

shoreline where view quarters can be blocked.

5

Now this obviously is not right on the

6

shoreline, but if you're looking from the water up

7

to the mauka side I would think that maybe keeping

8

the -- the wall height, also limiting that, in

9

addition to this particular building height.

10

But make specific reference to using this as

11

the guideline, and at least that way they'll be able

12

to take into consideration what the community wants.

13
14
15

CHAIR NISHIKI:

So how much language you want to add in

there, Jo Anne?
COUNCILMEMBER JOHNSON:

I would just put in the second

16

part no more than 89 units shall be developed

17

provided that the height is consistent with the

18

urban design standards and building form in the

19

community plan.

20

CHAIR NISHIKI:

Any objections?

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

Mr. Chair.

Dain?
If

24

community plan, I

25

necessity of it.

if that's already in the
I -- I fail to see the
If it's already there specifically
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1

guiding the Planning Department, the Planning

2

Commission, all the agencies that have to deal with

3

these applications, I mean, you know, that's my

4

opinion.

5

necessary addition because it's already there and

6

it's already the guiding principle that the Planning

7

Department uses to -- to make their recommendation

8

to Planning Commission.

9

CHAIR NISHIKI:

I -- I don't see that as a -- as a

You know why?

Thank you.
Because as Jo Anne stated,

10

despite that we've got all of these things about

11

walls being constructed four feet and everything

12

else, people still do it.

13

But I think that if it's in there at least maybe our

14

planners and those that are in charge of looking at

15

conditions will have no excuses that they didn't

16

read it.

17

So language has nothing.

And that's my -- my concern because we've

18

seen that, especially if we've got language in the

19

community plan.

20

could give a rip about it, is how I could describe

21

it, you know.

22

doesn't know any better, just doing it anyway.

23
24
25

Somehow in the past they -- they

It's like a reckless young kid that

But again, consensus.
any objections?

Any -- anybody have

Seeing none, we'll put it in.

Michael -- any other comments from Committee
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Members?

Charmaine, go ahead.

COUNCILMEMBER TAVARES:

Yeah.

Thank you.

In the

3

description where it says H-M Hotel District, isn't

4

the H-1 the two-story limitation?

5

CHAIR NISHIKI:

6

COUNCILMEMBER TAVARES:

7

Planning?

to put that -- change that to H-l instead of H-M?

8

MR. FOLEY:

9

COUNCILMEMBER TAVARES:

10

And would that be more appropriate

Yes.
Mr. Chair, I -- I would offer that

as a --

11

CHAIR NISHIKI:

Okay.

12

COUNCILMEMBER TAVARES:

-- friendly change because that

13

more clearly describes a two-story limitation in the

14

H-1 District instead of the H-M District.

15
16

17

CHAIR NISHIKI:

Any objections from Committee Members?

Seeing none -MR. RAATZ:

Mr. Chair, excuse me, Staff would just request

18

clarification.

19

the zoning designation for that lot?

20

proposed, it's being requested for H-M Hotel.

21

this a motion to change the designation to that lot?

22

COUNCILMEMBER TAVARES:

Is that a motion to actually change
It's being
Is

Well, if that's what we need to

23

do, that's what I'd like to see it changed to.

24

more appropriate as far as the description.

25

they're already saying they're not going to do six
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1

stories which is the H-M limit, H-1 provides for no

2

more than two stories.

3

hold it, hold it.

4

MR. RAATZ:

Yeah.

So I -- I'm not sure.

Wait,

Mr. Chair, I'm sorry, Staff had looked

5

into this possibility actually recently and we

6

consulted with Planning, and I believe there were

7

other concerns that play here that would dictate

8

that the zoning probably should remain H-M Hotel

9

despite the height restriction.

And I'm not sure if

10

Planning is prepared to address that at the moment,

11

but we could research that further.

12

MS. CUA:

In -- in just looking at the Hotel District

13

Ordinance, the -- the area -- area of regulations

14

well, that isn't -- the height regulations for H-1

15

is two stories.

16

to 25 percent of the lot area versus 30 percent in

17

H-M, and in the floor area lot ratio changes to 50

18

percent of the lot area instead of 100 percent in

19

H-M.

20

Lot coverage changes in H-l to

I'm not sure how that would coincide with any

21

plans that the applicant might have to develop that

22

site, but that is what the code -- so it's not only

23

a height difference.

24

well.

25

COUNCILMEMBER TAVARES:

There's other differences as

Okay.

In hearing that, Mr. Chair,
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1

that just makes it worse as far as changing it.

2

leave it at H-M, but we have the --

3

MS. CUA:

4

COUNCILMEMBER TAVARES:

5

MS. CUA:

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

So

Yeah.
-- two-story limitation right now.

Yeah.
All right.
And with the -- with the other

8

language that -- which has changed.

9

just thought of simplifying it a little bit by going

10

to a more

That's fine.

I

more corresponding height.

11

CHAIR NISHIKI:

Roy?

12

MR. FIGUEIROA:

If I could comment on this.

I know we are

13

concerned about it being too tall, and I think the

14

building height being limited to two stories, I

15

would envision some of this space above the second

16

floor being an additional loss, et cetera.

17

would prefer the three-story limit with no more than

18

89 units.

19

And I

So

that would be half of what would be allowed

20

in the H-M Hotel District and allowed for that

21

consideration of that additional floor space above

22

the second floor.

23

would not really have a tremendous increase in the

24

height of the building.

25

CHAIR NISHIKI:

Planning?

And like Mr. Foley said, that

Mr. Foley?
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1

?:

He's thinking.

2

CHAIR NISHIKI:

3

MR. FOLEY:

Okay.

Mr. Chairman, it's, you know, it -- it's up to

4

the Council.

5

set it at three stories, or you can set a height

6

limit, or let the Planning Commission decide.

7

mean, we have a lot of -- we have language in the

8

community plan and we do use it with every staff

9

report when they're written for the Urban Design

10

You can set it at two stories, you can

I

Review Board.
There are two-story buildings that are taller

11
12

than three-story buildings, and there are -- there

13

are -- in this case I think we want to steeply

14

sloped lot -- roof that, you know, reflects

15

indigenous architecture, not a flat roof on a -- on

16

a squat

17

it's up to the -- it's up to the Council.

squatty building.

18

VICE-CHAIR HOKAMA:

19

CHAIR NISHIKI:

20

VICE-CHAIR HOKAMA:

So, you know, it --

Chairman.

Riki?
You know, to me is -- the key is the

21

height limitation.

So if they want to squeeze six

22

floors in 40 feet, that's fine with me because

23

you're not changing the height limitation.

24

they want to do one story 45 feet, that's fine with

25

me.

So if

You want to do six stories 45 feet, that's up
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to them.

And it's going to affect the quality of

2

the type of units they're going to design.
But I think if you look at the design

3

4

standards, they're more concerned about height and

5

view plane blockage than stories.

6

to just eliminate the -- the -- the restriction of

7

stories and just let the architects be able to

8

design and take care the indigenous requirements,

9

take care of the energy requirements, and work

So I would agree

10

within the height limitations and see what they can

11

present for Urban Review approval and then Planning

12

commission approval.

13

not going to approve it, Members.

14

MR. FOLEY:

15

VICE-CHAIR HOKAMA:

16

Right.
Just let them live with the height

limitation.

17

COUNCILMEMBER CARROLL:

18

CHAIR NISHIKI:

19
20

If they don't like it, they're

Chair, I concur.

You don't want to put any stories, nor do

you want to put any height?
VICE-CHAIR HOKAMA:

No.

I'm saying leave the -- we're

21

leaving the height, Chairman.

22

the height.

23

number of stories.

24
25

CHAIR NISHIKI:

We're not eliminating

We're just eliminating the -- the

I don't see any limitations on height is
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1

COUNCILMEMBER TAVARES:

2

VICE-CHAIR HOKAMA:

3

MR. FOLEY:

5

VICE-CHAIR HOKAMA:

8

VICE-CHAIR HOKAMA:

9

MR. FOLEY:

12

That's what you

plan, Mr. Foley.
MR. FOLEY:

11

We have the language right there,

Forty-five feet?

7

10

No.

The plan -- plan says 35 feet near the

shoreline.

I mentioned 45 as an alternative and I

I think 45 is probably the

the easiest number

to recommend if you -- if you want a number.

14

VICE-CHAIR HOKAMA:

15

MR. FOLEY:

18

That's what in the

-- the plan.

COUNCILMEMBER CARROLL:

17

you quoted from the

No.

13

16

She just added it.

Chairman.

4

6

No.

Let's put 45 feet.

And I -- I

We'd recommend 45.

I can support 45.
That would be the same as

the A-2 Apartment District.
COUNCILMEMBER KANE:

That's where we started from last

night.

19

MR. FOLEY:

Yeah.

20

CHAIR NISHIKI:

21

COUNCIL MEMBERS:

22

CHAIR NISHIKI:

Sound familiar?

Any objections?
No objections.
Okay.

Put 45 feet.

23

Mike, you know on the west side, there were

24

some concerns about -- well, not there were, there

25

is a challenge now with timeshare and how they were
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1

looking at what units are -- units are -- are to

2

be?

3

lockout or whatever where, you know, now there's a

4

challenge by the developer in saying, well, this is

5

considered to be one unit, however, it can turn into

6

two or three.

7

we can control that concern --

And I -- I don't know if they used the word

8

MR. FOLEY:

9

CHAIR NISHIKI:

Is there language in

in here that

Not --- to be more specific when -- when we say

10

89 units?

11

problem if the language wasn't specific enough?

12

MR. FOLEY:

And -- and what -- what -- what was the

Well, the -- Mr. Chairman, to my knowledge

13

there's no language in here now that specifically

14

addresses this -- this issue.

15

respect to timeshare units is that sometimes they're

16

constructed so that a portion of the unit can be

17

locked separately and -- and rented separately and

18

in effect becomes like two units.

19

The concern with

And it's a concern partially because of

20

parking requirements because now instead of one

21

family running a timeshare unit, you have more

22

likely two families or two couples and two cars

23

instead of one.

24
25

And it is also a concern with respect to the
calculation of various different kinds of tax
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1

revenue.

So if the -- if the intention by the

2

applicant and by the Council is for these to be 89

3

units and you may want to add a restriction saying

4

that that's the maximum -- well, let's see, what's

5

it say --

6

COUNCILMEMBER TAVARES:

7

MR. FOLEY:

No more --

-- no more than 89 units shall be developed,

8

and you may want to add another phrase or sentence

9

saying and no -- no lockout units shall be allowed.

10

CHAIR NISHIKI:

That'll control and make it clear that

11

they can't create more and then create a parking

12

problem and keep it to 89.

13

language again, no what?

14

COUNCILMEMBER TAVARES:

15

CHAIR NISHIKI:

16

Can you give us that

He's got it.

It's right here.

No lockout unit shall be allowed.

Comments or any objections?

17

COUNCILMEMBER KANE:

Well, I want to hear from --

18

CHAIR NISHIKI:

Roy, go ahead.

19

MR. FIGUEIROA:

I would have a question just on that.

We

20

don't intend to have that type of a situation, but

21

would that mean that the units that were -- they

22

were designed that during the -- when they go

23

through the building permit process, that someone

24

would decide, oh, maybe you can lock this out so I

25

can't approve this -- this design, how would you
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determine the lockout?
I know that's -- when I worked with the Land

2
3

Use and Codes, that was one of the problems in

4

considering parking requirements.

5

not having a -- a definition of lockout units and

6

like I said we don't intend to do it, but we hate to

7

be stopped at the building permit process because

8

you have another door to get out of the house.

9

know, it could be somebody's whim that all of a

And, you know,

10

sudden, oh, this looks like a lockout unit.

11

would

12

in

You

How

when would that be decided?
I mean, if you created -- if you rent it out

13

as a separate unit, then I would say you're creating

14

another unit.

15

just hope that during the -- the ministerial

16

function of the department, they don't decide that

17

you can't design the house a certain way.

18

what I'm concerned about.

19

CHAIR NISHIKI:

20

VICE-CHAIR HOKAMA:

But I'm just -- I'm just saying I

That's

Riki?
So Mr. Figueiroa, then how would we --

21

how -- what would you recommend to us to take into

22

-- to address the concern that we've heard about

23

the parking, that the -- the so-called potential

24

consideration of a door being another unit and the

25

need for additional stalls?

Do you have -- do you
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1

have something you could recommend, suggest to us so

2

that

3

MR. FIGUEIROA:

I don't remember if it's in the code

4

already because I know at one time we -- we used to

5

look at convertible units.

6

in Kihei, I remember, just looked at the design,

7

some of them looked like convertible units.

8

said, well, you have to provide so much space for

9

those also.

10

I believe one apartment

And we

So as far as taking care of the parking, I

11

think during the presentation to the -- during the

12

Planning Commission during the SMA you could look at

13

that.

14

call them out as lockout units right now, you could

15

have somebody just checking plans deciding that you

16

exceeded the 89 units when it was -- it's no

17

intention to have more than 89 units.

18

I'm concerned about.

19

that stage because it looks -- because of your

20

design.

I'm just -- I'm just saying that you just

21

VICE-CHAIR HOKAMA:

22

MR. FIGUEIROA:

23

VICE-CHAIR HOKAMA:

24
25

That's what

I don't want to be stopped at

Uh-huh.

That's what I'm concerned about.
So does Mr. Foley or Mr. Moto, can you

help us so that we can preserve the intent.
MR. FOLEY:

Mr. Chairman, I think the intent is protected
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1

by the sentence we've added.

I'm not aware of

2

anymore specific language that -- that we have yet.

3

In -- in order to create a lockout unit, a

4

particular design is necessary in order to provide a

5

-- a second door, a second access.
So, you know, the point Mr. Figueiroa makes

6

7

is

8

that lockout units aren't allowed, I -- I think we

9

can avoid this -- this problem.

10
11
12
13

is correct, but if the architect knows upfront

I think the

intent's pretty clear.
VICE-CHAIR HOKAMA:

This would be reviewed by a DSA plan

reviewer?
MR. FOLEY:

Eventually, yeah, it would go through the

14

the -- the Architecture and Design Review Board

15

would probably see the -- the floor plan, typical

16

floor plan.

17

So they -- they probably would be the

-- the first ones or the -- or the Planning Staff

18

to look at it and say, well, this looks like this

19

doesn't conform to the intent of this condition.

20

VICE-CHAIR HOKAMA:

Uh-huh.

I -- I know because I can

21

understand when I worked for (inaudible), I can

22

understand you saying that because you can control

23

your -- your people in Planning.

24

someone in DSA under Public Works go, well, I don't

25

interpret it that way.

But I can see
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2
3

MR. FOLEY:

Yeah.

That's the problem we have with

four-foot walls along the shoreline.
VICE-CHAIR HOKAMA:

You know, so I'm -- I'm just trying to

4

say we can find a way to keep the intent and address

5

Mr. Figueiroa's concern that, you know, you can have

6

a different department make a different

7

determination and then

8
9

MR. FOLEY:

Mr. Chairman, the only thing I can think of

other than what we've done is to -- when -- when

10

this project goes through the SMA process and

11

through the design review, there'll be additional

12

opportunities for conditions of approval and for

13

modification to the plans.
And it is an area that we are very aware of

14
15

because we have a number of timeshares under

16

construction, and this -- this has been an issue

17

repeatedly.

18

by your -- by your Finance Committee.

19

don't have any other language to -- to offer at this

20

time.

21
22

CHAIR NISHIKI:

And it is being addressed, I believe,
But I

I need to take a five-minute recess.

Thank you.

(Gavel.)

1:43 a.m.

23

RECESS:

24

RECONVENE:

25

CHAIR NISHIKI:

2:00 a.m.
(Gavel.)

Meeting please reconvene.
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1

COUNCILMEMBER KANE:

2

CHAIR NISHIKI:

3

4

Good morning, Chair.

Good morning.

Ready, Michael?

Bob, go

ahead.
COUNCILMEMBER CARROLL:

Thank you, Chair.

I would propose

5

putting in the wording that we were discussing, no

6

lockout units.

7

CHAIR NISHIKI:

8

VICE-CHAIR HOKAMA:

9

Any discussion?

If not --

Chairman, so long as you can show fair

enforcement, that's fine with me.

But if you cannot

10

because there's no interpretation for this word, I

11

don't know how you're going to have people be able

12

to make their determinations.

13

can put a definition to lockouts so that it's being

14

treated fairly.

15

COUNCILMEMBER JOHNSON:

16

CHAIR NISHIKI:

17

COUNCILMEMBER JOHNSON:

So I hope you guys

Mr. Chair.

Go ahead, Jo Anne.
My suggestion would be no lockout

18

units -- something to the effect that

19

create --

20

VICE-CHAIR HOKAMA:

21

COUNCILMEMBER JOHNSON:

which would

And additional units --- additional units shall be

22

allowed.

23

be used for the purpose of creating additional units

24

shall be allowed.

25

You know, use no lockout units which would

VICE-CHAIR HOKAMA:

The 89.

Mr. Moto, could that work?
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1

COUNCILMEMBER CARROLL:

I don't think he heard you.

2

COUNCILMEMBER JOHNSON:

Mr. Chair.

3

CHAIR NISHIKI:

You have something to say, ROy?

4

MR. FIGUEIROA:

Yeah.

5

CHAIR NISHIKI:

Yeah, go ahead.

6

MR. FIGUEIROA:

As we try to develop this even further to

Can I comment on this?

7

refine it, it becomes more difficult to understand.

8

I have no objection to this -- the wording now, no

9

lockout units would be allowed.

10

VICE-CHAIR HOKAMA:

Okay.

11

CHAIR NISHIKI:

12

?:

13

CHAIR NISHIKI:

14

VICE-CHAIR HOKAMA:

15

COUNCILMEMBER JOHNSON:

16

CHAIR NISHIKI:

17

COUNCILMEMBER JOHNSON:

Okay.

Any objections?

Move on?

No objections.
Riki?

Jo Anne?

(inaudible), Chairman.
The only thing I wanted to --

Go ahead.
make reference to would be just

18

the reminder, the gentle reminder, as Mr. Foley

19

pointed out about the four-foot walls, you know, in

20

that region.

21

appropriate to create like a number five just

22

stating that wall height, you know.

23

obviously other than and I believe it's -- is it,

24

Mike, is it retaining walls that would not

25

would not apply to but just

So I don't know if it would be

I -- I mean,
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Well, it -- I don't have the language in front

2

of me, but it -- it basically refers to walls along

3

the street where the -- the view of the ocean can be

4

blocked.

5

And--

COUNCILMEMBER JOHNSON:

It says prohibit the use of walls

6

higher than four feet in front yard setbacks

7

especially in areas close to the shoreline where

8

view corridors can be blocked.

9

25.

10

MR. FOLEY:

Right.

11

COUNCILMEMBER JOHNSON:

And that's on page

Yeah, we found it.
So my -- my suggestion would be

12

even though it's in the community plan, so that

13

there's no mistake --

14

MR. FOLEY:

15

COUNCILMEMBER JOHNSON:

16

CHAIR NISHIKI:

17

COUNCILMEMBER TAVARES:

18

CHAIR NISHIKI:

19
20

We have no objection to adding it.
Thank you.

That would be my --

Any objections from Committee Members?
No.

Seeing none, we'll move on at that

language.
Okay.

I'm going to go follow this handout

21

that I did, and where you see consensus unless there

22

are any additions to --

23

COUNCILMEMBER TAVARES:

24

CHAIR NISHIKI:

25

COUNCILMEMBER TAVARES:

Mr. Chairman?

-- go ahead and move along.
Mr. Chairman.
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1

CHAIR NISHIKI:

Charmaine.

2

COUNCILMEMBER TAVARES:

Why don't you just give us like

3

about 30 seconds or so to read over all the ones

4

that say consensus and we can make a motion for all

5

the ones in consensus at one time instead of going

6

through them one by one.

7

CHAIR NISHIKI:

8

VICE-CHAIR HOKAMA:

9

CHAIR NISHIKI:

10

had.

11

pending?

Uhm

The -- the handout where -- that we've

You see the word consensus and some that says

12

VICE-CHAIR HOKAMA:

13

CHAIR NISHIKI:

14

VICE-CHAIR HOKAMA:

15

What are we working off of?

Chairman, just to be clear --

Four pages.
-- we are on the list that is dated

3/18/2004, 4:30 --

16

?:

17

VICE-CHAIR HOKAMA:

18

Yeah.
-- and 16 seconds p.m., is that what

we're all working off of?

19

?:

20

COUNCILMEMBER TAVARES:

21

VICE-CHAIR HOKAMA:

22

MR. FOLEY:

23

COUNCILMEMBER TAVARES:

24
25

Yeah.
No.

No?

No.
Would you read the first category,

it's density and height restrictions?
CHAIR NISHIKI:

Density and height restrictions.
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1

COUNCILMEMBER TAVARES:

2

CHAIR NISHIKI:

3

Okay.

VICE-CHAIR HOKAMA:

5

CHAIR NISHIKI:

6

VICE-CHAIR HOKAMA:

Okay.

We're going to go through this

pretty quickly now.

4

7

In bold?

Noise mitigation, any problems?

Chairman.

Riki?
I have a concern with the density and

height restrictions.

8

CHAIR NISHIKI:

Go ahead.

9

VICE-CHAIR HOKAMA:

I believe when we did discuss this it

10

is my recollection that when we talked about

11

density, we talked about five units over all the

12

land use categories, not 2.5 for R-1, R-2, R-3, and

13

then just five for A-2.

14

time in a discussion as the original application was

15

done, it was 2.54 single and something like 8 point

16

something for the A-2, which overall would then

17

average out to five units per acre.

18

COUNCILMEMBER TAVARES:

19

COUNCILMEMBER KANE:

20

VICE-CHAIR HOKAMA:

21

Because I believe at one

Uh-huh.

Yes.
That's what we -- we agreed to and --

and Mr. Figueiroa agreed to.

22

MR. FOLEY:

Yeah.

23

COUNCILMEMBER KANE:

24

VICE-CHAIR HOKAMA:

25

COUNCILMEMBER CARROLL:

Yes.
This is not accurate.
Yeah, that is right.
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1

MR. FOLEY:

2

COUNCILMEMBER TAVARES:

3

CHAIR NISHIKI:

4

COUNCILMEMBER TAVARES:

One is okay, but two needs to be fixed.

Okay.

5

fixed --

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

8

VICE-CHAIR HOKAMA:

9

10
11

So--

Where is
-- number two needs to be

-- the problem now?
-- to -- changed to eight.

Mr. Figueiroa, what was the -- your --

your numbers that you gave us when you were able to
say that you can agree to the five overall?

MR. FIGUEIROA:

The January 31st, 2002 list said, and this

12

came from the Planning Commission, eight units per

13

acre.

14

COUNCILMEMBER TAVARES:

15

VICE-CHAIR HOKAMA:

16

MR. FIGUEIROA:

17

VICE-CHAIR HOKAMA:

18

MR. FIGUEIROA:

A-2.

A-2 was eight units

That -- that's right.
per acre?

That's right.

It was two-and-a-half for

19

the single family.

20

one was the -- from the Planning Commission.

21

CHAIR NISHIKI:

22

the top.

Okay.

23

COUNCILMEMBER TAVARES:

24

CHAIR NISHIKI:

25

COUNCILMEMBER TAVARES:

And as I said, I believe that

We'll start from the start -- from

I guess we got to go one by one.

Any problems with number one?
No.
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1

VICE-CHAIR HOKAMA:

2

CHAIR NISHIKI:

3

COUNCILMEMBER TAVARES:

4

VICE-CHAIR HOKAMA:

5

CHAIR NISHIKI:

6

eight.

Two.

Eight.
We've included that now with

Any objections?

COUNCIL MEMBERS:

8

CHAIR NISHIKI:

No.
Three?

If you'll look up on the board

because I think there's some changes.

10

COUNCILMEMBER KANE:

11

VICE-CHAIR HOKAMA:

12

Eight.

Eight.

7

9

No objection.

Sixty percent?
Has that changed from what we have,

gross floor area

13

CHAIR NISHIKI:

No.

14

VICE-CHAIR HOKAMA:

15

fine.

16

CHAIR NISHIKI:

17

VICE-CHAIR HOKAMA:

18

CHAIR NISHIKI:

Yeah.

We -- I think, okay, that's

Number four?
Okay.

There's some new language in there.

And

19

we added a five to address Jo Anne's concerns about

20

wall heights.

21

VICE-CHAIR HOKAMA:

One question.

22

CHAIR NISHIKI:

23

VICE-CHAIR HOKAMA:

Would it be easier, Mr. Figueiroa, to

24

just put the

the number or the height instead of

25

consistent with

Go ahead.
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1

COUNCILMEMBER JOHNSON:

2

VICE-CHAIR HOKAMA:

3

MR. FIGUEIROA:

4

5
6

7

Community Plan?

I'm not sure if it had other heights that

it -- it talked about as far as wall heights.

MR. FOLEY:

I think it'd be

it's -- it's better to

include the language, I think.
COUNCILMEMBER JOHNSON:

9

MR. FOLEY:

It's on page 29.

It's item C on page 29.

10

VICE-CHAIR HOKAMA:

11

MR. FIGUEIROA:

Thank you.

And in reference to what walls are these,

the fenced walls?

13

COUNCILMEMBER JOHNSON:

14

VICE-CHAIR HOKAMA:

15

MR. FIGUEIROA:

16

MR. FOLEY:

17

So I

I don't know the --

8

12

Yeah.

It says --

Front yard setbacks.

Would I be able --

There's some good language with the numbers,

so I'd recommend we use the whole --

18

COUNCILMEMBER JOHNSON:

19

MR. FOLEY:

20

COUNCILMEMBER JOHNSON:

21

MR. FIGUEIROA:

22

briefly.

23

CHAIR NISHIKI:

24

VICE-CHAIR HOKAMA:

25

CHAIR NISHIKI:

Uh-huh.

-- paragraph.
Use -- use C.

Is it okay if I -- I read it just -- just
That is fine with me.
Okay.
Thank you.

Noise mitigation.
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COUNCILMEMBER JOHNSON:

Mr. Chair, could I ask a question

2

just about the first section?

3

about the 89 units for the timeshare, and I believe

4

and I don't have it right in front of me but I made

5

notes that I guess there was a maximum of 1,100

6

multi-family units.

7

of units?

Do we have to state the number

Because we're looking at numbers and then to

8
9

Because we've talked

do the calculation for the densities and all this

10

other stuff, we've been talking about these numbers,

11

and so I just -- I want to make sure that we're all

12

on the same page and that when somebody else looks

13

at that they don't misunderstand.

14

need to put in the number of units?

15

MR. FOLEY:

16

MS. CUA:

17

So do we also

No.
We're saying no because you already have your

densities established.

18

MR. FOLEY:

Very specific.

19

VICE-CHAIR HOKAMA:

20

CHAIR NISHIKI:

Okay.

I can support that.

But would it hurt to put it down as a true

21

representation of what is being asked for?

22

objections to putting it down?

23

VICE-CHAIR HOKAMA:

I object.

24

CHAIR NISHIKI:

25

COUNCILMEMBER CARROLL:

Anyone else?
Redundant.
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1

COUNCILMEMBER KANE:

Yeah, I object.

2

COUNCILMEMBER CARROLL:

3

COUNCILMEMBER MOLINA:

4

COUNCILMEMBER CARROLL:

5

CHAIR NISHIKI:

6

VICE-CHAIR HOKAMA:

I object.
Object.

Okay.

Redundant.
Move on.

Chairman, can we just as -- give

7

Mr. Figueiroa consideration and ask him to have a

8

seat in front of us in case we have questions?

9

CHAIR NISHIKI:

Okay.

No problem.

10

VICE-CHAIR HOKAMA:

11

CHAIR NISHIKI:

12

COUNCILMEMBER TAVARES:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

Noise mitigation.
No problem.

Number six, lighting standards.
The numbers will change by the way,

yeah, Mr. Chair.

15

..

16

?

17

COUNCILMEMBER KANE:

18

Thank you.

We're up to seven now.
The numbers are going to be changing,

yeah?

19

CHAIR NISHIKI:

Oh, that's right.

20

MR. FOLEY:

21

CHAIR NISHIKI:

22

VICE-CHAIR HOKAMA:

23

CHAIR NISHIKI:

No, let's not do that.
okay.

That'll be number seven.

Okay.

So seven.

Six is going to be replaced with seven.

24

Okay.

But I'm going to call the old numbers out and

25

then I'll replace it.
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1

VICE-CHAIR HOKAMA:

2

CHAIR NISHIKI:

Okay.

Number seven which would be replaced with

number eight.

3

That'll be better, Chair.

Any objection?

4

?:

Nope.

5

?:

No objections.

6

VICE-CHAIR HOKAMA:

Wait, whoa, whoa, let us read it.

7

COUNCILMEMBER KANE:

Let us read it first, Mr. Chair.

8

COUNCILMEMBER TAVARES:

9

VICE-CHAIR HOKAMA:

10

CHAIR NISHIKI:

11

MR. FOLEY:

12

COUNCILMEMBER KANE:

13

MR. FOLEY:

14

CHAIR NISHIKI:

Yes.

Yes.

Yeah.

No.
Screening of certain uses.

Screening.
Oh, we passed that.

seven, which is number eight.

15
16

Are we doing lighting standards?

VICE-CHAIR HOKAMA:

We're on number
Just checking.

You know what, can we go -- can you

17

just state the -- the category, Chairman, so we're

18

all clear?

19

COUNCILMEMBER CARROLL:

20

VICE-CHAIR HOKAMA:

Yeah, that's --

Because I thought we were on lighting

standards.

21
22

MR. FOLEY:

No.

23

?:

24

COUNCILMEMBER PONTANILLA:

25

CHAIR NISHIKI:

No, screening.

Okay.

Screening.

We'll go back to lighting
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standards. Any problems?

1

2

COUNCILMEMBER TAVARES:

3

COUNCILMEMBER MOLINA:

4

CHAIR NISHIKI:

5

COUNCILMEMBER TAVARES:

6

?:

7

VICE-CHAIR HOKAMA:

8

CHAIR NISHIKI:

9

COUNCILMEMBER TAVARES:

10

No.
No objection.

Screening of certain uses, any problems?
No.

No.

CHAIR NISHIKI:

No.

Education.
No.

I'm going to move on unless somebody

11

objects, okay?

12

transportation?

13

COUNCILMEMBER TAVARES:

14

CHAIR NISHIKI:

15

COUNCILMEMBER TAVARES:

Number nine, excuse me,

Mr. Chairman.

Charmaine.
Now it will be number 12 now.

16

That no development shall be approved until the

17

widening of Mokulele Highway to four lanes and the

18

widening to four lanes of Pi'ilani Highway, I

19

believe that we can delete that next bunch of words

20

that say from Kilohana Drive to Wailea 'Ike Drive

21

are completed.

22

things and didn't get merged very well.

23

I think it was just merging two

So you could just take out -- put a comma

24

after Pi'ilani Highway, then strike from Kilohana

25

Drive through Wailea 'Ike Drive are completed, comma
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1

-- oh, we already have the comma, consistent with

2

the Kihei-Makena Community Plan.

3

CHAIR NISHIKI:

Read that again, Charmaine?

4

COUNCILMEMBER TAVARES:

It would say no development shall

5

be approved until the widening of Mokulele Highway

6

to four lanes and the widening to four lanes of

7

Pi'ilani Highway consistent with the Kihei-Makena

8

Community Plan.

9
10
11

CHAIR NISHIKI:

You want to delete the language in the

community plan that says Kilohana Drive (inaudible)?
COUNCILMEMBER TAVARES:

Yeah, because that -- that's not

12

what's in the community plan.

13

were trying to merge two things and I think the

14

merging kind of got it a little nuts because it says

15

something about no construction mauka of pi'ilani

16

and south of Kilohana shall occur or whatever.

17

It was kind of -- we

Those -- the references to the other two

18

roads are not applicable anymore now unless

19

because the reference is to what's in the community

20

plan, which says no major projects shall be

21

constructed south of Kilohana, I'm just quoting from

22

my memory, or mauka of pi'ilani Highway until

23

Mokulele and Pi'ilani Highways are four lanes.

24

can't find it right off the hand -- right offhand

25

now, but it's in the community plan.
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CHAIR NISHIKI:

Hold on.

2

COUNCILMEMBER TAVARES:

Part of it is not applicable

3

anymore, but it probably doesn't hurt to leave it in

4

there.

5

VICE-CHAIR HOKAMA:

6

CHAIR NISHIKI:

7

VICE-CHAIR HOKAMA:

Chairman?

Go ahead.
I want to ask Mr. Figueiroa, do you
wait.

It's condition 12

8

understand condition

9

that's black -- black -- black lighted?

10

MR. FIGUEIROA:

I see condition number 12.

I -- when we

11

met on, when was this, on the 13th, I thought that

12

that condition was eliminated as a consensus.

13

now this does not allow any development, even the

14

first development, until Mokulele is completed all

15

the way through.
And I have a difficulty in accepting that as

16
17

Right

since we -- we are in our -- all of our traffic

18

impact assessment report that especially when you

19

look at the 89 units that would be proposed

20

initially would not seem to have that kind of impact

21

that would require the widening of Mokulele Highway.

22

So I have difficulty with this particular condition,

23

which I thought was eliminated on the 13th or was it

24

the --

25

COUNCILMEMBER TAVARES:

Mr. Chairman?

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

246

1

MR. FIGUEIROA:

-- 15th?

2

COUNCILMEMBER TAVARES:

3

CHAIR NISHIKI:

Okay.

Mr. Chairman?
I -- I guess I'll read from the

4

transportation in the community plan.

Objectives

5

and policies read under B:

6

system improvements concurrently with plan growth of

7

the Kihei-Makena region; require adequate

8

interregional highway capacity including the

9

widening of Pi'ilani Highway and Mokulele Highway to

Undertake transportation

10

four lanes prior to the construction of major

11

projects south of Kilohana Road or mauka of Pi'ilani

12

Highway.

13

policies.

That's under transportation objectives and

Then in the implementing action under C it

14
15

says:

Widen Pi'ilani Highway between Mokulele

16

Highway and Wailea 'Ike Drive to four lanes.

17

then it goes on to say in terms of roadway

18

improvements within the community plan region, this

19

shall be the third priority.

20

that language from.

21

Okay.

That's where I got

So

22

COUNCILMEMBER TAVARES:

23

CHAIR NISHIKI:

24

COUNCILMEMBER TAVARES:

25

And

Yeah.

Mr. Chairman?
Go ahead.
I do recall when we were

discussing this that I -- I said that we didn't need
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1

to have it anymore, that we could eliminate it.

2

because we had in the original last year a whole

3

litany of conditions associated with this particular

4

development, and we -- if you recall we had it

5

broken up to development of a hundred units and that

6

there would be a hundred units at -- at this stage,

7

another hundred units at the other stage because the

8

state highway -- state highways basically we -- we

9

have no control over, however, we understood the

10

And

impact to traffic.
I believe that the -- the four lanes existing

11

12

now on Pi'ilani Highway is a great improvement over

13

what was comparatively speaking.

14

has started construction of -- finished construction

15

of Phase I.

16

and that is coming along too.

17

time or when we discussed this just a few days ago

18

or yesterday, whenever that was, that I thought we

19

did take it out now that I'm reminded of it.

Mokulele Highway

I think they're in Phase II right now
So I didn't at the

20

If we're going to leave this in, we need to

21

put the other stuff back in because that phases in

22

the development along with the improvements to the

23

road.

24

or none of it because I don't think it matches

25

otherwise.

So it has to be all of what was there before
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1

COUNCILMEMBER KANE:

2

CHAIR NISHIKI:

3

COUNCILMEMBER KANE:

Yeah.

Mr. Chair.
Go ahead, Dain.
Yeah, I think both Member Tavares and

4

I had similar proposals with respects to that.

5

mine on the February 14th, 2002 memo read as such,

6

and this is what I recall similar with Member

7

Tavares that we deleted it.

8
9

And

Because the way it was read back then, and
Member Tavares has hers in her, I believe, January

10

31st memo:

The developer is authorized to develop

11

up to a hundred units upon approval of the request

12

change in zoning to develop up to another 300 units

13

upon completion of the restriping of Pi'ilani

14

Highway, to develop up to another 300 units upon

15

completion of the first working phase of Mokulele

16

Highway expansion, and to develop another 300 units

17

upon completion of the second working phase of

18

Mokulele Highway expansion.

19

And the reason why I think as I recall and

20

Member Tavares can -- can verify this that all of

21

those things -- right now I think the only thing

22

that they're doing right now is they're working on

23

the second working phase of Mokulele Highway or they

24

already got the bid completed and they're going to

25

be moving forward with that.

And that's why I think
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as Member Tavares stated we were looking at deleting

2

this option or this condition.
And so I too have a problem with this

3

4

existing one as written because it takes you right

5

back to nothing can be done until Mokulele Highway

6

is complete.

7

that was consistent back I think last week in Kihei.

8
9

And that was not the -- the discussion

COUNCILMEMBER TAVARES:

Uh-huh.

Mr. Chairman, I have it

on my notes that it says to delete number 12.

10

CHAIR NISHIKI:

Yeah.

11

COUNCILMEMBER KANE:

12

CHAIR NISHIKI:

Yeah.

I -- I -- I'm just -- I'm just saying that

13

whether it's to delete or not, this is up for

14

discussion as -- as we're going through it, okay?

15

And -- and

16

that's what you got.

17

it's consensus or pending or deletion, you know,

18

that

and -- and if that's what you got,
I'm just saying that whether

that we have some discussion.

19

COUNCILMEMBER TAVARES:

20

CHAIR NISHIKI:

21

COUNCILMEMBER TAVARES:

Yeah.

And

Mr. Chairman?
Go ahead, Charmaine.
This is why in the beginning I

22

said I hope that we would go through all the ones

23

where we had consensus, vote on those as a group,

24

and then go back one by one on the ones where we

25

are pending, then we can go ahead and have the
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1

in-depth discussions instead of getting stuck in one

2

place like we're stuck right now.

3

VICE-CHAIR HOKAMA:

Yeah.

But the problem, Member, is

4

it's not correct the consensus and pending

5

designations.

6

density and that's the problem.

7
8

9

We already had the correction on the

COUNCILMEMBER TAVARES:

Oh, so just -- yeah, the ones that

we had consensus on?
VICE-CHAIR HOKAMA:

Yeah.

10

COUNCILMEMBER TAVARES:

11

VICE-CHAIR HOKAMA:

12

COUNCILMEMBER TAVARES:

Remember we had to adjust --

Yeah.
the density because it said -Right.

But that wasn't one that

13

was pending, it was the one that was consensus and

14

we could correct it right away.

15

pending ones we're going to have debate on is all

16

I'm saying.

17

VICE-CHAIR HOKAMA:

18

CHAIR NISHIKI:

We -- we know the

Oh, okay, I'm sorry.

Yeah.

So I -- I'm just saying that if

19

if -- if you don't want to see it in, then I can

20

I can recognize by the voice how many want to see it

21

and not and then we'll just move on, and so we'll

22

just put in whatever language you want to see in

23

there.

24
25

COUNCILMEMBER TAVARES:

Yeah.

Mr. Chairman, I just want

to see it deleted because I thought that's what we
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agreed to do --

2

CHAIR NISHIKI:

3

COUNCILMEMBER TAVARES:

4

VICE-CHAIR HOKAMA:

5

COUNCILMEMBER KANE:

6

COUNCILMEMBER MATEO:

7

COUNCILMEMBER CARROLL:

Delete.

8

COUNCILMEMBER JOHNSON:

Disagree.

9

CHAIR NISHIKI:

10
11

12

Okay.
-- when this came up.

Delete.
Delete.
Delete.

Okay.

COUNCILMEMBER JOHNSON:

I just want the language in from

the community plan.
CHAIR NISHIKI:

That's what's guiding this.

And you can -- you can -- you can bring up

13

your -- your arguments as we discuss the project,

14

okay?

15
16

17
18
19
20

COUNCILMEMBER JOHNSON:

I just

(inaudible) -CHAIR NISHIKI:

But we've got consensus that we're going

to delete that.
Number 12.

Any objections?

I'm just going

to use the numbers that we've got here.

21

COUNCILMEMBER TAVARES:

22

CHAIR NISHIKI:

23

COUNCILMEMBER TAVARES:

24

CHAIR NISHIKI:

25

That's fine.

Now we're back on --

Okay.

Yeah.

-- the right numbers.
civil defense.

Okay.

Any objections?

seeing none, we'll move on.
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Okay.

1

We -- we've covered historical and

2

cultural resources, but we'll go over again because

3

we've got new language up there.

4
5

COUNCILMEMBER KANE:
on --

6

CHAIR NISHIKI:

7

COUNCILMEMBER KANE:

8

CHAIR NISHIKI:

9

10
11

Yeah, the language is not the same

Yeah.
what we have in front of us.

So we got it up here now, okay?

Any

objections to what we went over just earlier under
14 up on the board?
Fifteen?

Go ahead, David, move on.

12

with the 15, David.

13

David, until the end.

14

Seeing none --

15

COUNCILMEMBER TAVARES:

16

CHAIR NISHIKI:

17

VICE-CHAIR HOKAMA:

18

CHAIR NISHIKI:

19

COUNCILMEMBER TAVARES:

20

COUNCILMEMBER KANE:

21

agreed, yeah?

Fifteen to 16.
Okay.

continue

Continue,

Any objections?

No objection.

let's move on.
That was speed reading.

Huh?

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

24

CHAIR NISHIKI:

25

COUNCILMEMBER KANE:

Speed reading.

But we know that was verbatim as

Yeah, and we went -okay.

-- through it so.
Yeah, okay.

And the language that
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Member Carroll added, yeah?

2

CHAIR NISHIKI:

3

COUNCILMEMBER KANE:

4

Yeah.

archaeologist.

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8
9

That's accurate.
Thank you.

Okay.

Okay.
COUNCILMEMBER KANE:

10

CHAIR NISHIKI:

11

VICE-CHAIR HOKAMA:

12

CHAIR NISHIKI:

13

VICE-CHAIR HOKAMA:

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

16

As approved by SHPD, the

Thank you, Dain.

Rest of the Members, no problem?
No problem.

No problem, okay.
Which one, nearshore

I never heard any --- water quality, Chairman?
objections on -Chairman, Chairman, we are on

nearshore water quality.

17

CHAIR NISHIKI:

Exactly.

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

Okay.

Nearshore water quality?

Consensus.

No problem.

Okay.

Eighteen:

Prior to

20

the issuance of any building permit or -- for any

21

new residential unit in the subject property,

22

developer shall complete construction of a

23

sedimentation basin within the watershed area that

24

contributes runoff into Makena Bay; design and

25

construction of the basin shall meet the provisions
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1

of Maui County drainage rules; developer shall also

2

implement efficient soil erosion and dust control

3

measures during and after the development process to

4

the satisfaction of the state Department of Health

5

and County of Maui.

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

Yeah.

Mr. Chair?
Dain, go ahead.
I thought at least part of this was

deleted because they've already built the

10

sedimentation basin.

And the other part I think had

11

to deal with -- and -- and pardon, Mr. Chair, as far

12

as the drainage rules, I'd ask for a comment from

13

Planning because I thought this is where this would

14

definitely be once -- once the SMA applications come

15

forward, there's going to be a -- a master drainage

16

plan that's going to have to be complied with.
And I'm sorry if I'm stating it wrong, but

17

18

something that -- that Mr. Foley, I think,

19

previously commented would be appropriate as far as

20

drainage would be appropriate SMA.

21

CHAIR NISHIKI:

22

MR. FOLEY:

Yes.

Comments?
Mr. Chairman, each -- each development

23

will require a drainage report and -- and a

24

drainage condition should be site specific, so they

25

should be related to the SMA applications.
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1

number 18 really isn't necessary.

2

COUNCILMEMBER KANE:

Yeah, yeah.

3

VICE-CHAIR HOKAMA:

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

6

COUNCILMEMBER JOHNSON:

Delete.
Delete.

Jo Anne?
My only concern with this once

7

again is that while I think that the drainage plan

8

or the draft plan that we were presented with has

9

some merit, we're being asked to put conditions

10

which may require sedimentation basins.

11

break this all up into smaller components, what ends

12

up happening is we're looking at a big plant.

13

are looking at little tiny segmented parts.

14

When you

You

Are we looking at this as a whole or we just

15

want to abdicate our responsibility once again.

16

have a problem with it, but if you all want to move

17

on, fine, but I'm not happy.

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

Mr. Chair?

Yeah, go ahead.
Following what rules we've set, let's

21

leave it pending and let's move on and we'll get

22

back to it.

23
24
25

CHAIR NISHIKI:

I

Okay.

Transfer of ownership.

Any

objections?
COUNCILMEMBER TAVARES:

No.
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CHAIR NISHIKI:

Okay.

Compliance with conditions.

2

consensus there.

3

Next one:

Any objections?
All applicable conditions shall be

4

satisfied prior to or concurrent with any

5

development approval.

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

Yeah.

Dain?
Yeah.

I thought this was something

that -- I thought it was removed, but I -- I'm not
-- I'm not sure.

11

had that mark.

I don't have my other sheet that
Member Tavares?

12

COUNCILMEMBER TAVARES:

13

CHAIR NISHIKI:

14

VICE-CHAIR HOKAMA:

15

COUNCILMEMBER KANE:

16

CHAIR NISHIKI:

That looks like a old number.

Any comments?
Return to it.
Yeah, return.

Return, okay.

Twenty-two, failure to

fulfill -- 22.

18

COUNCILMEMBER TAVARES:

19

COUNCILMEMBER KANE:

20

This was pending.

Mr. Chair?

10

17

We got

No objection.

Yeah, I -- again, I -- I thought --

wasn't this one the one --

21

VICE-CHAIR HOKAMA:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

24

CHAIR NISHIKI:

25

COUNCILMEMBER KANE:

I think we had consensus on this one.

Yeah.
We did have consensus, yeah?

Yeah.
Yeah.
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CHAIR NISHIKI:

Okay.

Here we go.

2

conditions.

3

changed it from --

I guess, Joe, this one here now that we

4

COUNCILMEMBER PONTANILLA:

5

CHAIR NISHIKI:

6

COUNCILMEMBER PONTANILLA:

7

CHAIR NISHIKI:

Yeah.

At one point it was going to be one to

four.

9

I'm reading this?

11

No, we didn't change anything.

We changed the language anyway.

8

10

Affordable housing

Now I think it's one to five.

COUNCILMEMBER PONTANILLA:

No.

Is that how

The way you read it is

exactly what we agreed to.

12

CHAIR NISHIKI:

Okay.

13

COUNCILMEMBER PONTANILLA:

I -- I think the first four,

14

23, 24, 25, 26, I didn't think we had any problems

15

with it.

16

CHAIR NISHIKI:

No.

But -- no.

The question to -- to

17

clarify this is, in the first one, number 23, we've

18

got the developer shall provide affordable housing

19

units in the amount equal to 25 percent of the

20

market-priced residential units.

21

COUNCILMEMBER PONTANILLA:

22

CHAIR NISHIKI:

Okay.

Yes.

At one time we -- we said that for

23

every three that was built in the market, we were

24

going to provide one affordable.

25

one represents for every four that you build you

Then I think this
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provide one.

Is that what the new --

2

COUNCILMEMBER PONTANILLA:

3

CHAIR NISHIKI:

Okay.

Yes.

So why don't we add language in

4

there to clarify that.

5

marketable units, one affordable will be provided to

6

represent that 25 percent

7

COUNCILMEMBER KANE:

8

CHAIR NISHIKI:

9

10

For every four units of

Mr. Chair?

-- to just be able to create clarity.

Go

ahead.
COUNCILMEMBER KANE:

It seems like this language is clear.

11

The developer shall provide affordable housing in an

12

amount equal to 25 percent of the market-priced

13

residential.

14

have to provide 25 percent more affordable.

15
16

CHAIR NISHIKI:

So whatever the market price, they

Okay.

any problem.

If it's clear, then I don't have

Okay.

17

COUNCILMEMBER JOHNSON:

18

CHAIR NISHIKI:

19

COUNCILMEMBER JOHNSON:

Mr. Chair.

Go ahead.
The -- the confusion came in the

20

other day when we were trying to make the

21

determination was it one out of four or were there

22

three units and then the fourth unit would be the

23

affordable unit.

24

CHAIR NISHIKI:

That's right.

25

COUNCILMEMBER JOHNSON:

So I think if we're going to
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clarify it, then just say four units market-priced

2

equals one affordable.

3

COUNCILMEMBER PONTANILLA:

4

CHAIR NISHIKI:

5

6
7

8
9

Yeah.

Which is 25 percent.

I -- I was trying to clarify it

but -COUNCILMEMBER JOHNSON:

I know, but we were confused the

other day about stating it that way.
COUNCILMEMBER TAVARES:

No.

The confusion came from

stating it one out of four or one out of three,

10

that's where the confusion was.

11

a percentage, it's a percentage.

12

equals 25.

13

CHAIR NISHIKI:

14

COUNCILMEMBER TAVARES:

When you work with
One hundred homes

Got it.
Twenty-five percent I think it

15

makes it clear so we don't have to say you have four

16

homes, three are at market, one is, you know.

17

it was one to five or one to three and then that's

18

when it really got nuts.

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

21

CHAIR NISHIKI:

Then

Okay.

Okay.

Consensus?
So 23 if now you understand it

22

we've got it on the record.

23

more clarification, then they can check with the

24

minutes.

25

If people want to have

So we'll move on.

Twenty-four?
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1

COUNCILMEMBER PONTANILLA:

2

CHAIR NISHIKI:

3

COUNCILMEMBER TAVARES:

4

COUNCILMEMBER PONTANILLA:

5

CHAIR NISHIKI:

6

COUNCILMEMBER MOLINA:

7

COUNCILMEMBER TAVARES:

8

COUNCILMEMBER PONTANILLA:

9

COUNCILMEMBER KANE:

Okay.

No objections.

Twenty-five.
No objection.
No objections.

Twenty-six?

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

No objections.
No objections.
No objection.

Mr. Chair?

Go ahead.
I don't like to be the bear, but it

12

seemed like this one by having that set number

13

because the phases are going to be coming in --

14

there's going to be separate applications and phases

15

coming in, I -- I didn't know if we settled on using

16

the up to language.

17

I know Member Hokama did say 60 percent and

18

60 percent, but I didn't know if we solved the issue

19

of what if a project comes in and it's -- they can

20

provide 58 percent and they're 2 percent short or

21

one unit short.

22

percent, it may make it too rigid, and so it was

23

like an up to kind of number.

24
25

Because it's a set number of 60

COUNCILMEMBER PONTANILLA:

I don't know.

Mr. Chair, and for the Members,

I'd like to add the word no more than 40 percent.
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1

COUNCILMEMBER KANE:

2

COUNCILMEMBER PONTANILLA:

3

Okay.

We'll come back to it.

Fine.

4

CHAIR NISHIKI:

5

COUNCILMEMBER PONTANILLA:

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

COUNCILMEMBER JOHNSON:

Yeah.

CHAIR NISHIKI:

11

VICE-CHAIR HOKAMA:

13

I -- I think I want to come back -Okay.

Thank you.

-- on this one, 26.

10

12

Oh, we'll come back to that?

Twenty-seven?

We come back to this, Chair?
Come back to that one, yeah.

Okay.
What happened to all the language that

we did agree on because this is all new language.
COUNCILMEMBER PONTANILLA:

I -- I think when we were on

14

27, there was a -- another alternative as far as

15

from Member Johnson

16

CHAIR NISHIKI:

17

COUNCILMEMBER PONTANILLA:

18

Right.
in regards to this

alternative.

19

CHAIR NISHIKI:

That's right.

20

COUNCILMEMBER PONTANILLA:

They're spelled out in 27.

Yeah.

And -- and -- and I

21

think at the time Member Carroll had made a motion

22

but I

23

we'll take it --

and the Chair had told Member Carroll that

24

CHAIR NISHIKI:

We'd take it up.

25

COUNCILMEMBER PONTANILLA:

-- later on as a whole --
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1

CHAIR NISHIKI:

Yeah.

2

COUNCILMEMBER PONTANILLA:

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

5

COUNCILMEMBER PONTANILLA:

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

to decide.

So we'll pass this.

Okay.
Yeah.

Twenty-eight.

Okay.

So we'll defer that one.

8

Twenty-eight.

9

COUNCILMEMBER PONTANILLA:

10

CHAIR NISHIKI:

11

COUNCILMEMBER JOHNSON:

No objections.

I don't think there's any
This -- this was the one where we

12

were talking about 20-year period and we had never

13

settled on whether or not

14

CHAIR NISHIKI:

Okay.

We'll -- we'll move on.

15

COUNCILMEMBER PONTANI LLA :

16

CHAIR NISHIKI:

17

COUNCILMEMBER PONTANILLA:

18

CHAIR NISHIKI:

Okay.

God, we got some heavy ones, yeah?

Okay.

Nah.

Twenty-nine, we're going to have a

19

discussion on that.

Thirty, we're going to have a

20

discussion on that.

Thirty-one, we just had a

21

discussion on that one.

22

COUNCILMEMBER KANE:

Did we reach consensus on the 31?

23

COUNCILMEMBER PONTANILLA:

24

CHAIR NISHIKI:

25

VICE-CHAIR HOKAMA:

Yeah, I think we did.

Yeah.
Chairman, we still have Mr. Tengan
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1

here.

2

got the new language, David?

3

MR. RAATZ:

I think he wanted us to consider -- oh, you

Yes.

Thank you.

Mr. Chair, there is some revised

4

language there that was incorporated based on

5

consultation with the Director of Water Supply.

6
7

CHAIR NISHIKI:

Okay.

We'll defer this one too because

that's going to take another long time.

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

10

problem.

11

these are all Charmaine's, yeah?

12

Nah, not long, Chair.

Energy.

Thirty-two, consensus.

Thirty-three, consensus.

COUNCILMEMBER TAVARES:

No

Thirty-four,

Mr. Chair, on those the -- the

13

major difference in what I submitted originally and

14

this version is that we have a reference to the

15

Energy Star requirements as described by the

16

Environmental Protection Agency.

17

COUNCILMEMBER KANE:

18

COUNCILMEMBER TAVARES:

19

So it's not this language on here.
No.

It's -- this is.

The

language that's on here is the revised language.

20

COUNCILMEMBER KANE:

For Energy Star.

21

COUNCILMEMBER TAVARES:

Yeah, because the Energy Star is

22

in there now.

And the reason for that is that the

23

Energy Star program as it develops and changes will

24

stay current.

25

might not be current for when the first phase or the

But if we take what it is today, it
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third phase or the twentieth phase comes in.

2

CHAIR NISHIKI:

Okay.

3

COUNCILMEMBER TAVARES:

4

VICE-CHAIR HOKAMA:

5

CHAIR NISHIKI:

6

VICE-CHAIR HOKAMA:

Thank you.

Chairman?

So 32 -- go ahead, Riki.
Mr. Figueiroa, you understand what

7

Ms. Tavares is referring to when she says Energy

8

Star as part of the united States Environmental

9

Protection Agency's, I guess, definition and

10

requirements?

11

MR. FIGUEIROA:

I understand.

12

VICE-CHAIR HOKAMA:

13

CHAIR NISHIKI:

Okay.

Okay.

I have no objections.

Thank you.

We'll move to land and access for

14

parks and recreation.

15

language up on the board here.

16

attention to any of these unless you want to.

17

And --

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

21

CHAIR NISHIKI:

22

I wouldn't pay

What was that, Mr. Chair?

You know under the -Land and access?

-- land and access for parks and

recreation, we went through this.

23

COUNCILMEMBER KANE:

24

CHAIR NISHIKI:

25

I think we got all the new

Yeah.

And so I think David's got up here all the

new language under 35.

Okay.

We'll go and --
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COUNCILMEMBER KANE:

2

CHAIR NISHIKI:

3

COUNCILMEMBER KANE:

Can you just read it through, Chair?

Huh?
Can you just

because it's

4

different from what we have on -- in front of us on

5

paper is what I'm saying.

6

CHAIR NISHIKI:

Right.

So this is what it reads:

The

7

rezoning of Lot 19 to H-M Hotel shall not be

8

effective unless and until the developer donates to

9

the County -- this is the old one, David.

10

COUNCILMEMBER KANE:

That's why.

11

CHAIR NISHIKI:

12

COUNCILMEMBER TAVARES:

13

COUNCILMEMBER KANE:

14

CHAIR NISHIKI:

15

COUNCILMEMBER KANE:

16

CHAIR NISHIKI:

17

COUNCILMEMBER KANE:

We've delete this.

Where is the new language?

Okay.

I think we deleted this.

Delete, Mr. Chair.
Delete.
Mr. Chair?

Go ahead.
I don't know at what point we

18

incorporated the Department of Public Works and

19

Recreation recommendations, and I think we did go

20

through a step process of approving those

21

recommendations, the five -- the five points that

22

you read through for us.

23

MR. RAATZ:

And I don't know if --

Those are incorporated down at 42 through 44.

24

And actually I only saw a consensus on numbers one,

25

two, and five.

But if three and four need to be
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added in, we could do that as well.

2

CHAIR NISHIKI:

3

MR. RAATZ:

4

Which are these, the Parks?

Right, the five proposed conditions

recommended by Department of Parks and Recreation.

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

Right.
I think, Mr. Chair?

Go ahead.
And with -- with verification from

Member Tavares, I think the 24-hour issue was

10

something that was discussed and I think there was

11

consensus by the body.

12

CHAIR NISHIKI:

13

COUNCILMEMBER KANE:

14

COUNCILMEMBER TAVARES:

15

COUNCILMEMBER KANE:

16

CHAIR NISHIKI:

17

18

To eliminate.
To eliminate the 24 hour.
Uh-huh.

I'm sorry, I'm on the wrong one.

So David, do you have the new language up

there now on what we discussed?
MR. RAATZ:

No.

Staff is going to need assistance on 36

19

through 40.

20

didn't get clear language from the Committee --

21

CHAIR NISHIKI:

22

MR. RAATZ:

23

CHAIR NISHIKI:

I didn't -- or 41, I guess.

okay.

I -- I

Let's -- let's --

on any of those.
-- let's
There we go.

let's go one by one.

Get up

24

to 36B.

Prior to any -- any

25

development, the Council shall approve by resolution
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1

a lateral beach access plan submitted by the

2

developer, covering the coastal area from Makena

3

Landing Beach Park to Makena Beach Park, including

4

the beaches fronting Maui Prince Hotel and Makena

5

Golf Course; parking shall be provided on the makai

6

side of the Makena Golf Courses.

7

VICE-CHAIR HOKAMA:

8

CHAIR NISHIKI:

9

okay.

Chairman?

Let's deal with lateral access because I

think that's what we wanted to deal with.

And then

10

Roy came up with -- Roy, you have language on that

11

on what -- what you said you were going to do

12

VICE-CHAIR HOKAMA:

13

CHAIR NISHIKI:

14

VICE-CHAIR HOKAMA:

15

CHAIR NISHIKI:

16

VICE-CHAIR HOKAMA:

Chairman?
on the lateral access?
Chairman?

Riki, go ahead.
I believe I asked Mr. Figueiroa if

17

things such as our concern for beach -- lateral

18

beach access was part of the Cultural Resources

19

Management Plan that would be developed in

20

conjunction with the Burial Council, Na Kupuna '0

21

Maui, Cultural Resource Commission because --

22

because that was one of the three points that they

23

had under the cultural resource or the cultural

24

component, which is access to sites.

25

thought we had talked about including lateral and

And I had
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beach and shoreline access too.
So I would ask Mr. Figueiroa since he is here

2
3

with us, is that part of the Cultural Resource

4

Management Plan and that -- that it would be the

5

mechanism of how we would deal with this in this

6

area?

7

MR. FIGUEIROA:

I did say the area of this lateral beach

8

access was part of the --- of the plan.

The -- the

9

problem I have with this particular -- I don't know

10

if that one or the one I have in front of me, but it

11

says:

12

lateral beach access plan submitted by the

13

developer.

14

The Council shall approve by resolution a

I think a condition to require the lateral

15

access is acceptable, as we've said, not -- not from

16

the Makena Landing to Makena Beach Park where we

17

don't own all the land in that area.

18

has to be approved by resolution, I assume that's by

19

ordinance.

20

But where it

I don't know if the County can just

VICE-CHAIR HOKAMA:

And that's why, Mr. Figueiroa, my

21

question was whether the areas that you do have

22

control over

23

MR. FIGUEIROA:

24

VICE-CHAIR HOKAMA:

25

Uh-huh.
-- would be part of the Cultural

Resource Management Plan because we had set up an
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1

approval process which had to go and get

2

consultation from the Burial Council, Na Kupuna '0

3

Maui, Cultural Resource Commission, and SHPD, and

4

that both SHPD and CRC had to give its approval.

5

And so I thought we had agreement on that.

6

that is the case as we discussed this evening, then

7

I see no reason for number 36.

8

MR. FIGUEIROA:

9

COUNCILMEMBER KANE:

And if

That's fine.

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

I have a comment, Mr. Chair.

Go ahead, Dain.
I think based on the -- that

12

extensive discussion that we had, it seems to me

13

that we would be deleting and rewriting and

14

formulating language somehow to acknowledge that

15

discussion.

16

We would be deleting from 36 all the way to

17

41 because in all of those there's language that we

18

discussed and decided was not -- not consistent with

19

when we came back from that extended recess, there

20

were discussions about the pump station having

21

behind there that R-2 to B-R, there was additional

22

discussion on adding an additional 40 lots to the

23

interim hotel area parking where there's existing

24

30, and then we went into the discussion of the

25

master plan for Makena for the -- so all that -- all
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that discussion we can --

2

CHAIR NISHIKI:

Yeah.

3

COUNCILMEMBER KANE:

formally where we're going and

4

that canceled out pretty much the existing language

5

that was provided to us prior to that discussion.

6

CHAIR NISHIKI:

7

correct.

8

Riki

9
10

Right.

Okay.

You're -- you're -- you're

And -- and so on that lateral access,

VICE-CHAIR HOKAMA:
CHAIR NISHIKI:

Yes.
when Roy showed us exactly what -- from

11

Maluaka -- Maluaka the pictures and he showed us

12

where fronting the land that the developer own the

13

extent of the lateral access and where it would end,

14

that is something I thought Members all accepted as

15

far as --

16

VICE-CHAIR HOKAMA:

And -- and that's what I thought I had

17

brought up when I read the portion of what we -- we

18

accepted, that that was a cultural component of the

19

Cultural Resource Management Plan.

20

CHAIR NISHIKI:

I don't

21

VICE-CHAIR HOKAMA:

22

MR. FIGUEIROA:

Mr. Figueiroa?

If I could just make a suggestion.

I know

23

we didn't really formulate the exact -- the precise

24

language to be considered here.

25

this task to those who are here to assist me in

So if I could give
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1

formulating that language, can we come back to that?

2

And while we're discussing other things, that

3

they would prepare the language to put down in

4

writing the things that we did say and which you did

5

accept and which -- so we have a clear understanding

6

of what I presented and what I thought you said was

7

acceptable, would that be okay?

8

COUNCILMEMBER KANE:

9

that --

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

12
13

Mr. Chair, I have no objections to

Yeah.
because it's going to come back

for us to, you know, to finalize.
CHAIR NISHIKI:

Okay.

If you look at, Roy, some of the

14

language that we've got, I -- I don't know if you

15

saw this, the five concerns anyway, there's language

16

over there.

17

Okay.

Let's move on to the --

18

COUNCILMEMBER JOHNSON:

19

CHAIR NISHIKI:

20

COUNCILMEMBER JOHNSON:

Mr. Chair, I just had a question.

Go ahead.
Staff just gave me HRS 46-6.5

21

Public Access:

Each County shall adopt ordinances

22

which shall require subdivider or developer as a

23

condition precedent to final approval of a

24

subdivision in cases where public access is not

25

already provided, you know, to dedicate land for
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1

public access by right-of-way or easement for

2

pedestrian travel from public highway or public

3

streets to the land below the high-water mark and

4

any coastal shoreline.

5

what the recreational purposes are.

And it just goes on to say

And it further states I think in section E:

6

7

The right-of-way shall be clearly designated on the

8

final map of the subdivision or development.
And to Mr. Moto, have

9

10
11

has Maui County done

this?
MR. MOTO:

Mr. Chairman, if I remember correctly, I don't

12

have

13

Revised statutes that was just quoted in front of

14

me, but I -- I believe if that's the section I'm

15

thinking of it's the one that's reflected in Title

16

18 of the Maui County Code relating to shoreline and

17

other access rights-of-way for subdivisions.

18

I don't have the section of the Hawaii

And this particular section 18.16.210 says

19

that where a subdivision fronts along the shoreline

20

or other public use or recreational areas,

21

rights-of-way to these areas shall be created at

22

intervals of not greater than 1,500 feet except as

23

provided below, and then it -- it continues on.

24
25

I

I believe that this -- the -- the

ordinance I just cited is in response to that state
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directive that is cited in
COUNCILMEMBER JOHNSON:

MR. MOTO:

5

COUNCILMEMBER JOHNSON:

7

Does that relate to the

item that we're talking about or does it not?

4

6

Okay.

It would apply if there was a subdivision
But not where there's a land use

zoning change.
MR. MOTO:

No, not that particular section.

I -- although

8

I think other principles of law, for example,

9

coastal zone management, might take into

10

consideration regardless of whether there was a

11

subdivision of land or not.

12

COUNCILMEMBER JOHNSON:

13

CHAIR NISHIKI:

Okay.

Okay.

Thank you.

So now we're addressing the size of

14

that park.

15

one is require a map identifying where that park is,

16

and Roy identified approximately the size of the

17

existing and then what was to be added on.

18

so --

19
20
21

And I think that the best way to do this

COUNCILMEMBER KANE:

And

That additional 56 or something,

yeah?
CHAIR NISHIKI:

Yeah.

That would by map and by language

22

address where the park is and the size.

23

any objections to that, putting that in as an

24

identifying condition, a map and language which

25

addresses what the size is going to be?

Are there
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1

COUNCILMEMBER KANE:

Mr. Chair?

2

COUNCILMEMBER TAVARES:

3

CHAIR NISHIKI:

4

COUNCILMEMBER TAVARES:

Yeah.

Mr. Chairman?
Dain?
I thought all this was going to be

5

formulated through the master plan, and that as part

6

of that master plan not exercise, but that master

7

plan project these things would be identified both

8

in pros and in -- on maps?

9
10
11

CHAIR NISHIKI:

No.

I

COUNCILMEMBER TAVARES:

Did I misunderstand that part

about what the master plan was supposed to do?

12

COUNCILMEMBER KANE:

13

Makena.

Yeah, that was, I think, just the

14

COUNCILMEMBER TAVARES:

15

CHAIR NISHIKI:

No.

Just the Makena master plan?

The master plan was just going to

16

address the Big Beach, Little Beach, and the

17

parking.

18
19

You have an objection to it, Charmaine?

COUNCILMEMBER TAVARES:

Oh, I guess I have a

misunderstanding of it.

20

CHAIR NISHIKI:

Okay.

21

COUNCILMEMBER TAVARES:

I thought that part of the

22

discussion was that if we had one plan for the

23

entire area, that even though these things were

24

coming through in smaller segments, that there was a

25

bigger plan to refer to.

And I -- I didn't notice
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if it was, you know, just from one area to one area

2

and then a break and then we're doing something else

3

another condition would cover an area beyond that
or something.

4

5

CHAIR NISHIKI:

No.

This is addressing the size of the

park and the location --

6

7

COUNCILMEMBER TAVARES:

8

CHAIR NISHIKI:

9

COUNCILMEMBER TAVARES:

-- of the park.

10

CHAIR NISHIKI:

11

COUNCILMEMBER TAVARES:

12

CHAIR NISHIKI:

And the expansion.

Okay.

All right.
And -- and -- and Roy -- Roy showed

14

?:

15

COUNCILMEMBER TAVARES:

17

Okay.

us exactly where it is.

13

16

Tha tone?

Okay?

That was separate.
It was separate.

I couldn't find

it.
CHAIR NISHIKI:

Okay.

Then the north end of the Prince

18

Hotel will also have a mark -- a map and language to

19

show that the developer is going to try to create a

20

parking area to address additional parking.

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

Mr. Chair.

Yeah.
And just for verification, that's the

24

one that's shown as R-2 to B-R, that pink one above

25

the blue one where I think was described with
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behind the pump station?

2

CHAIR NISHIKI:

Yes.

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

5

VICE-CHAIR HOKAMA:

6

CHAIR NISHIKI:

7

VICE-CHAIR HOKAMA:

Thank you.

Okay?

And

And -- and -- and -- and Chairman?

Go ahead.
I would

I would say -- I'm not too

8

sure if we discussed it, but I was -- I was hoping

9

that the Members would allow more than just

10

macadamized hardtop for the parking, that it would

11

allow the developer to at least use grass and other,

12

you know, nonasphalt material for -- for creating

13

the parking, please.

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

16

CHAIR NISHIKI:

17

VICE-CHAIR HOKAMA:

18

COUNCIL MEMBERS:

19

CHAIR NISHIKI:

20
21
22

23

I have no objections.
Can we get support

Any objections
-- for that, please?
No objections.
-- to add that language in there?

David, you -- you
COUNCILMEMBER TAVARES:

Mr. Chairman, I believe we need to

have it in there if we -CHAIR NISHIKI:

I have to wait for David because

24

otherwise

25

COUNCILMEMBER TAVARES:

-- because the codes (inaudible).
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CHAIR NISHIKI:

-- we're not going to be able to the get

language.

3

COUNCILMEMBER KANE:

We got to --

4

COUNCILMEMBER TAVARES:

We need to

5

COUNCILMEMBER KANE:

specifically state that.

6

COUNCILMEMBER TAVARES:

-- specify that, Mr. Chairman,

7

because our code says otherwise that it has to be

8

hardened surface.

9

unless it's a temporary parking lot, you have to put

We went through this before that

10

the -- the permanent nonpermeable substances or

11

materials for parking, notwithstanding also that

12

handicap parking must be a hard surface.

13

CHAIR NISHIKI:

We got to wait for David.

I don't want --

14

Roy, did we identify the numbers of stalls,

15

yeah, that we thought we could get, achieve there?

16
17

18

MR. FIGUEIROA:

I think in our session here I believe we

said about 20.
CHAIR NISHIKI:

Twenty, okay.

David, the language we can

19

create also a map to identify where these 20 stalls

20

will be and also the language to show that the

21

developer would have flexibility as far as using

22

alternatives rather than asphalt to create and

23

address the 20 stalls, okay?

24

Then we go back to the south end of Maluaka

25

in which the developer in identifying the existing
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1

beach parking will add a total of 40 parking stalls

2

in addition to the already existing -- how much do

3

we have there, Roy, right now you said?

4

MR. FIGUEIROA:

Thirty.

5

CHAIR NISHIKI:

-- to the existing 30.

6

COUNCILMEMBER KANE:

7

MR. FIGUEIROA:

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

10
11

Tired (inaudible).

still smiling.
Still smiling?

And then after that

VICE-CHAIR HOKAMA:

And -- and Chairman, if you would

please?

12

CHAIR NISHIKI:

Go ahead, Riki.

13

VICE-CHAIR HOKAMA:

I -- I believe Ms. Johnson is right in

14

that I think we supported expanding the six months

15

to a -- a year from the effective date.

16

so to have consistent, you know, David, if you would

17

then adjust all the other appropriate condition

18

points, please.

And -- and

Thank you.

19

COUNCILMEMBER KANE:

Mr. Chair?

20

CHAIR NISHIKI:

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

Go ahead, Roy.

23

MR. FIGUEIROA:

Are we looking at, excuse me, the 40

And then
Mr. Figueiroa is asking --

24

stalls in addition to -- excuse me.

Yeah, within

25

one year of the ordinance's effective date.
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1

that I think could be a -- a problem with -- as we

2

come in with the SMA permit for the H-M zone.

3

would rather have it within one year of the SMA

4

permit because the layout of that will be done at

5

the same time, is within that -- that property and

6

would be done at the same time that we're designing

7

the -- the hotel, the hotel lot.
So we would

8
9

I

we would like it to go through

that review of the Planning commission, and then

10

upon final establishment of how it should be, the

11

final design that's approved, and then be able to

12

build it according to that.

13

would recommend within one date of the SMA permit

14

issued for the H-M zone.

15
16
17

You might get the Planning Department's
COUNCILMEMBER KANE:

CHAIR NISHIKI:

19

COUNCILMEMBER KANE:

20

CHAIR NISHIKI:

21

VICE-CHAIR HOKAMA:

23
24
25

Mr. Chair, the Planning

Department's

18

22

So for that reason, I

Go ahead.
-- comments.

Go ahead, Mike.
Because how could you site the parking

without the plan for the hotel?
CHAIR NISHIKI:
my mouth.
MR. FOLEY:

Well, anyway, I want to hear before I open
Michael, you have any comments?

I'm thinking.

Mr. Chairman, the -- the design
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1

of the parking lot would be done in conjunction of

2

the -- with the design of the -- the timeshare

3

buildings.

4

approved with the

the SMA at the same time

5

presumably as the

as the timeshare.

6

know that there needs to be a -- a gap or -- or a

7

year period between the -- the SMA approval while

8

we're talking about construction, right?

9
10
11

12

So they'd be shown on the plans and

VICE-CHAIR HOKAMA:

So I don't

That's right.

COUNCILMEMBER TAVARES:

Yeah, construction can be one

year.
MR. FOLEY:

Yeah.

They -- that -- okay.

That makes some

13

sense, that the construction would be within one

14

year of the SMA approval.

15

CHAIR NISHIKI:

So no objection.

Well, let me understand now what we are

16

saying when we -- as far as the time on when these

17

parking stalls would be constructed.

18

mean now, Mike?

19

MR. FOLEY:

What does that

Well, in this case that the design of the

20

parking lot and the design of the timeshare would be

21

reviewed and approved at the same time, and in the

22

one-year deadline that we're talking about would

23

basically require that the parking lot be built

24

before the timeshare because they're going to spend

25

the year doing working drawings and -- and getting
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you know, hiring a contractor and probably not

2

usually they have to start within two years.

3

MS. CUA:

The only thing I'm thinking of is normally one

4

of the standard conditions on an SMA permit is that

5

construction of the project be initiated within two

6

years from the date of approval of the permit.

7

-- and that is to allow for building permits to be

8

obtained and then construction to be initiated.
So I -- I'm not sure if

9

And

if that one year

10

is

11

going to need to get building permits for the

12

building and get the -- the -- the plans approved

13

for the parking lot as well and then construct it.

14

I mean, if they feel a year is enough, that's fine.

15

I'm just saying that, you know, as a -- a standard

16

condition for an SMA permit, they have two years to

17

start construction.

18

you know, if they're going to -- if they're

CHAIR NISHIKI:

Let me ask you this question.

Are you

19

saying that even if -- if the parking lot were to be

20

a stand-alone project, they would have to get an

21

SMA?

22

COUNCILMEMBER TAVARES:

23

MR. FOLEY:

24

MS. CUA:

25

CHAIR NISHIKI:

Oh, yes.

Yeah.
Definitely.
Okay.

And so for a stand-alone project
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1

that includes 60 stalls, 20 and 40, you're -- you're

2

saying now that you would want to see that when what

3

occurs?

4

MS. CUA:

What

what we're saying is that -- well, what

5

was said by Mr. Figueiroa was that when they come in

6

for the SMA permit for the hotel, included in -- in

7

those plans is going to be the parking.

8

going to be reviewed by the Planning commission at

9

the same time.

So that's

10

So what -- what he's asking, you see on the

11

condition where it says to provide a minimum of 30

12

additional parking stalls for noncommercial public

13

shoreline access purposes within one year of this

14

ordinance's effective date, he's asking if -- if it

15

could say within one year of the granting of the

16

special management area permit.

17

didn't have any objections to that.

And we said we

18

The only thing I

19

I'm just questioning if

if that is going to be

20

enough time.

I know that the --

21

they're going to apply for a building permit

22

application and the parking is going to be

23

identified on the plans.

24

through the SMA to initiate construction.

25

throw that out.

Because I

I -- I bring out is that

And they do have two years
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1

VICE-CHAIR HOKAMA:

2

CHAIR NISHIKI:

3

VICE-CHAIR HOKAMA:

4

CHAIR NISHIKI:

5

VICE-CHAIR HOKAMA:

6

Chairman?

Comment?
Chairman, please.

Riki.
Thank you.

You know, even before construction they're

7

going to need to do their preliminary site work,

8

which means they're going to need to do some

9

monitoring and see if there's anything on the

10

subsurface of that site that's being considered for

11

rezoning.

12

actual soil -- soil studies, people like his

13

consultant Mr. Sinoto may

14

problem with trying to do their job well for them to

15

be able to get their architects to design

16

accordingly.

17

And so I would say until you start your

may -- may have a

You know, I -- I'm thinking that the SMA

18

allows them sufficient time, which is the two years

19

that Ms. Cua said, is because there's a lot of work

20

before they can get a building permit.

21

after they do that, they still need to do the design

22

and then go to the bidding and get the construction

23

of a general contractor.

24
25

And then

So I would say it's not as simple as we may
think it is to get a building permit to start a
RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 3/18/04

284

1

construction.

2

moving -- pushing dirt to do the soil test, they

3

have to come up with already plans on how they're

4

going to do grading and potential excavating,

5

including erosion and dust control.

6

MS. CUA:

As well as even before they can start

Can -- can we make a -- can we make a suggestion

7

that you link it to the certificate of occupancy for

8

the timeshare building buildings?

9

think you'd want that parking lot constructed prior

Because I don't

10

to the construction of the building because it's

11

going to be torn up in construction.

I would think

12

they would complete the building and

and -- and

13

do that right before the project is completed, to do

14

the parking lot right before the project is

15

completed.

16

VICE-CHAIR HOKAMA:

And then wouldn't it be also on the

17

lee of the normal wind pattern, so all the dust, if

18

anything, flows toward that area?

19

part of the -- the need for them to address dust

20

control, soil erosion, which has to be all approved

21

prior to them even getting a grading permit.

22

MS. CUA:

23

VICE-CHAIR HOKAMA:

So that would be

Uh-huh, that's correct.
So for those of us that had to deal

24

with construction and I have just my experience as

25

trying to do the Lanai projects, I can tell you it
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1

takes a lot of work just to get the permit even

2

before you push the dirt, people.

3

CHAIR NISHIKI:

I got a question.

Well, that's not even a

4

question.

I -- I -- I -- why are we tying it into

5

the hotel development?

6

for a lot of other areas also.

7

COUNCILMEMBER KANE:

8

VICE-CHAIR HOKAMA:

9

10
11

This is a change of zoning

Mr. Chair?
But how you going site the parking

lot?
MS. CUA:

Because isn't the parking going to be on the

same site?

12

VICE-CHAIR HOKAMA:

13

MS. CUA:

Of the hotel.

That's why.

Our understanding is that both the

14

timeshare units and the parking is going to be in

15

that pink area, and so they'd come in cumulatively

16

for that development.

17

CHAIR NISHIKI:

Yeah.

You know what, I don't like -- I --

18

I -- I don't like that because what if that portion

19

is never built, then what, we don't get the parking

20

because that's tied into the hotel?

21

COUNCILMEMBER KANE:

22

COUNCILMEMBER PONTANILLA:

23
24
25

They not going get the hotel.
That's why she's saying it's

slow.
COUNCILMEMBER KANE:

That's why she's tying it into the

certificate of occupancy, Chair.
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CHAIR NISHIKI:

No, that -- no, that's -- that's besides

2

it.

What if the hotel's not built for whatever

3

reason?

4

parts of this development is going up that we get

5

beans on parking?

So that means that while all the other

That's what I'm saying.

Because you guys -- because we -- not you

6

7

guys.

8

hotel and timeshare.

9

to tie it in, I want that parking in that park

Because we're saying we're tying it into the
I'm saying, hey, I don't want

10

there.

11

that you got to tie it into the hotel because that's

12

where the hotel site is.

13

don't necessarily feel that same way.

14

That's a condition.

And Planning is saying

I -- I -- I don't -- I

And if that hotel doesn't happen, then you

15

you guys are saying that because that's the SMA

16

permit, then you're saying that the -- the park is

17

not going to be built.

18

never built, then we're never going to see the --

19

the parking.

20

And so the -- if the hotel's

This is the reality.

You know, I

I -- I -- I mean, as much as

21

you want to attach it to the hotel, I -- I -- I

22

see it very differently as far as -- because no

23

matter what, if one building doesn't come up or five

24

buildings doesn't come up because this is a change

25

in zoning and we're putting the conditions on and we
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want to see this parking stalls created and the

2

beach park, then

3

VICE-CHAIR HOKAMA:

4

CHAIR NISHIKI:

5

6

Then Chairman
to me it should be -- yeah.

Go ahead,

Riki.
VICE-CHAIR HOKAMA:

I -- I think, you know, Mr. Figueiroa

7

being a former planner understands that as

8

conditions already as part of the language of the

9

County Code knows he has a five-year clock ticking.

10

It's already existing language in the code,

11

conditions must be complied with within five years,

12

or as we said we -- we do know we have able --

13

ability to revert the zoning or rezone it to a more

14

appropriate category.

15

So he has a clock ticking and if he doesn't

16

do it, can he afford to lose all that property.

17

there is a clock, Chairman, ticking away.

18

CHAIR NISHIKI:

19

COUNCILMEMBER JOHNSON:

20

CHAIR NISHIKI:

21

COUNCILMEMBER JOHNSON:

But

I understand.
Mr. Chair?

Yeah, go ahead.
Speaking of clocks, it is ten

22

minutes after 3:00.

I don't know about the other

23

Members, but I cannot really focus that well on what

24

we're dealing with.

25

craft language when the Staff is exhausted, we're

Most of this we're trying to
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1

exhausted, we have a Planning Director that is

2

probably going to have to be shortly taken to the

3

hospital, and I just think if we want to continue to

4

do legislation in this way, garbage in, garbage out,

5

and frankly I don't think this is what kind of

6

decision-making should be made in the wee hours of

7

the morning when we're all exhausted.

8
9

I would rather have these conditions at least
looked at, if we have to review the minutes,

10

Mr. Buck isn't here, I can't even remember because I

11

didn't take adequate notes on a lot of the things

12

that we're talking about.

13

think that we're even going to complete all of this

14

by the time we have to have our Council meeting by

15

9:00 o'clock.

16

We're stuck and I don't

So I would like to know what we are going to

17

do because I'm not very happy with the way that this

18

is going.

19

CHAIR NISHIKI:

I told you, Members, that we were going to

20

finish this tonight, well, we went into another day,

21

and that was the direction that I was taking this

22

Committee.

23

right now and I intend to finish it.

24
25

And that's where I'm pointing my nose

And I don't know what the rest of you feel,
but I've heard one member say that -- or one member
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1

objecting.

2

information that this committee has discussed and

3

now we're ready to move and I see us moving.

4

don't know what the rest of you feel.

5

I was hoping that you have all the

COUNCILMEMBER JOHNSON:

I

I'll do whatever the other Members

6

want, but I can guarantee you this is going to have

7

problems because we're not even making sense in what

8

we're talking about now.

9

respect to what's going on, we're arguing or we're

10

discussing things and we're making amendments, and

11

frankly I just think it's just setting poor policy.

12

But I'll abide by what everybody else wants.

13

COUNCILMEMBER TAVARES:

14

CHAIR NISHIKI:

15

COUNCILMEMBER TAVARES:

And I -- with all due

Mr. Chairman.

Charmaine?
I know, I have a reputation of

16

being a night hawk, so it doesn't bother me to be up

17

this late.

18

Don't talk to me in the morning, though.

I think there's some points well-taken.

19

We're trying to craft something that is complex.

20

This is not a simple project.

21

to admit, I do feel for the Staff that's been at it.

22

I mean, we -- we go do our thing, we talk, we

23

listen.

24

thinking, and trying to redo things.

25

And I

and I have

Other people are constantly writing,

I also thought that what we were talking
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1

about today, tonight was what was on this paper,

2

that everything was in.

3

we have another proposal put on our desks or passed

4

out.

5

talking about the things that are coming up as

6

they're -- you know, there are things coming up now

7

that weren't discussed yet.

8

9

And just a little while ago

And if we -- if we're going to keep, you know,

So I -- I do feel that if we want to do a
-- a decent job with this, that we do need to take

10

some breaks because I -- I know it's very difficult

11

under certain circumstances and -- and this is one

12

of them where pretty soon we're going to start

13

picking on each other, and it's not going to be a

14

pretty sight for anybody and we're not going to

15

accomplish what we need to accomplish.

16

I don't know what our options are, Mr. Chair,

17

but, you know, short of a, you know, revolt, if

18

there's enough Members that want to revolt, but I

19

just don't think we're being very productive if

20

if we're struggling this much.

21

I see our schedule next week is -- you know,

22

the first time we have anything open is Thursday

23

night, unless we're going to go to a Budget Hearing

24

and then come back here.

25

Tuesday.

And then we have Kula on

Monday's out because we're in Molokai.
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1

Kula on Tuesday and Lahaina on Wednesday.

2

next other time is Thursday night.

3

So the

And since we're technically into Friday

4

already, I think we'll meet the -- the recess

5

requirements.

6

COUNCILMEMBER CARROLL:

7

CHAIR NISHIKI:

Could we meet Thursday, Riki?

I'd like to hear from other Members and

8

and -- and -- and in all fairness to the Budget

9

Chairman because I think

10

VICE-CHAIR HOKAMA:

I would say, Chairman, first, let's

11

go to the first option which is I -- I know

12

Mr. Pontanilla needs to be on Molokai and I don't

13

know what time is his return flight, but I'm willing

14

to -- I'm assuming Council meeting will end by noon,

15

and I'm willing to say that we give Staff and

16

Members at least till 5:00 p.m. to get some time to

17

-- for R&R, rest and recuperation, and that I'm

18

willing to come back tomorrow evening, 5:00 o'clock

19

in the evening, to at least consider certain things

20

if -- if there's -- the Members think that's a

21

viable option.

22

COUNCILMEMBER KANE:

23

CHAIR NISHIKI:

24

COUNCILMEMBER KANE:

25

evening.

Mr. Chair?

Council Chairman?
I am unable to attend tomorrow

I am flying off-island tomorrow at twelve
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1

-- 2:30 in the afternoon.

I have already made

2

plans to be gone for the weekend into Monday evening

3

at state capitol for HSAC meetings.

4

So I think maybe a question we can ask Staff

5

is, because as Member Tavares stated technically we

6

are in Tuesday morning and if we were -- excuse me,

7

Friday morning, and that if we were to recess until

8

Thursday that would be six days which would, I

9

think, bring us into compliance with recessing and

10

reconvening a meeting without adjourning and having

11

to start allover again.

12

So I would ask if we can get some -- some

13

comment on that.

14

Mr. Raatz since they've been, I think, through this

15

exercise before.

16

VICE-CHAIR HOKAMA:

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

20

RECESS:

21

RECONVENE: 3:30 a.m.

22

CHAIR NISHIKI:

23

And maybe Mr. Moto can speak with

Chairman, may we have a short recess?

Short recess -Thank you.
till 3:30.

(Gavel.)

3:20 a.m.

(Gavel.)

We will recess this meeting till

Tuesday --

24

VICE-CHAIR HOKAMA:

25

CHAIR NISHIKI:

The 23rd.
March 23rd at 9:30 a.m.
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1

MS. BANTILAN:

2

VICE-CHAIR HOKAMA:

3

MS. BANTILAN:

4

CHAIR NISHIKI:

5

6

recess.
RECESS:

Where at?
Here.

Here?
County Council Chambers.

Meeting in

(Gavel.)

3:30 a.m.

7
8
9

10
11
12
13
14
15
16
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1

2

STATE OF HAWAII

)

3
4

)

COUNTY OF HONOLULU

SS.

)

5

6

I, Cristina V. Llewellyn, certified Shorthand

7

Reporter for the State of Hawaii, hereby certify that the

8

proceedings were taken down by me in machine shorthand and

9

was thereafter reduced to typewritten form under my

10

supervision; that the foregoing represents to the best of

11

my ability, a true and correct transcript of the

12

proceedings had in the foregoing matter.

13

I further certify that I am not attorney for any of

14

the parties hereto, nor in any way concerned with the

15

cause.

16
17
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