1

1

2
3
4

5
6

7

8
9

10

MIN UTE S

11

PLANNING AND LAND USE COMMITTEE

12

Council of the County of Maui

13

Council Chamber

14

April 6, 2004

15
16
17
18
19
20
21
22
23
24
25

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

2

PLU 4/6/04

1

RECONVENE:

3:47 p.m.

2

PRESENT:

Councilmember
Councilmember
Councilmember
Councilmember
Councilmember
Councilmember
Councilmember
Councilmember
Councilmember

7

EXCUSED:

None

8

ABSENT:

None

9

STAFF:

David Raatz, Legislative Analyst
Yvette Bantilan, Committee Secretary

ADMIN. :

John Buck, Deputy Director of Parks and
Recreation
Ann Cua, Staff Planner, Dept. of Planning
Michael Foley, Director or Planning
Dudley Akama, Deputy Corporation Counsel
Brian Moto, Corporation Counsel

OTHERS:

Roy Figueiroa, Makena Resort Corporation
(applicant's representative)
Gwen Ohashi Hiraga, Munekiyo & Hiraga, Inc.
(applicant's consultant)
Chris Kobayashi, Kobayashi Sugita Goda
(applicant's attorney)
Additional attendees (25)

PRESS:

Ilima Loomis, The Maui News

3

4
5

6

Wayne K. Nishiki, Chair
G. Riki Hokama, Vice-Chair
Robert Carroll, Member
Jo Anne Johnson, Member
Dain P. Kane, Member
Danny A. Mateo, Member
Michael J. Molina, Member
Joseph Pontanilla, Member
Charmaine Tavares, Member

10
11

12
13

14
15
16
17
18
19

Gary Kubota, Honolulu Star Bulletin

20

Tim Hurley, Honolulu Advertiser

21

Akaku:

Maui Community Television,

22
23
24
25

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

Inc.

PLU 4/6/04

3

1
37

2

CHANGE IN ZONING FOR MAKENA RESORT (C.C. No. 00-242;
Committee Report No. 01-240; and C.C. No. 02-46)

3

4
5

CHAIR NISHIKI:

Planning and Land Use Committee please

reconvene.
Members, there are a couple of areas that we

6
7

need to discuss from the onset of the meeting.

8

I'm going to read it so that I'm going to make sure

9

that I'm real clear to you on what has occurred.

10

And

I think all of you have had the

11

hand-delivered letter from Jim Smith dated

12

April 5th, 2003.

13

binder.

14

COUNCILMEMBER KANE:

15

CHAIR NISHIKI:

If you don't have it, it's in your

2004, Chair.

2004.

Excuse me.

You know, the Committee

16

has received correspondence dated April 5th, 2004,

17

from Jim Smith requesting the opportunity to submit

18

oral testimony in the portion of a new meeting

19

agenda.

20

As I reported in my correspondence dated

21

March 30th, 2004, the same requests were made

22

orally.

23

the oral request.

24
25

At my direction, Committee staff has denied

As you will recall, the Committee closed
public testimony on March 9th, 2004.
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1

Committee cannot now allow additional oral testimony

2

for just one member of the public.

3

The only debatable issue is whether a new

4

meeting agenda should be posted which would again

5

allow members of the general public to testify.

6

In anticipation of the duration of the

7

Committee's deliberation, I directed Committee staff

8

to consult with the Office of Information Practices

9

prior to the posting the agenda for this meeting.

10

In recognition of the likelihood of recessed

11

and reconvened meetings and in an unprecedented

12

effort to provide clear notice to the public of such

13

action, the meeting agenda expressly states that

14

the -- quote,

15

at a date, time and location to be announced," end

16

of quote.

17

"The meeting may be further reconvened

The Off -- excuse me.

The Office of

18

Information Practices reviewed and approved the

19

meeting agenda before it was posted.

20

I have directed Committee staff to remain in

21

contact with the Office of Information Practices as

22

deliberations have continued.

23

Information Practices' Director and staff attorneys

24

have discussed our situation and have informally

25

advised that we have acted in compliance with letter

The Office of
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1

2

5

and spirit of the Sunshine Law.
The Office of Information Practices has

3

further informally advised that there is no express

4

legal standard with regard to recess and reconvening

5

meetings.

6

If the March 8th meeting persists in being

7

recessed and reconvened, it may be a time when the

8

continuation becomes excessive under the Sunshine

9

Law; but it does not appear that we have reached

10

that point yet.
You have that letter here.

11

We've got our

12

Corporation Counsel; also staff, David Raatz, that

13

has had communication with the State Office of

14

Information Practices.
Any questions in regards to the Jim Smith

15
16

17

letter?

Mr. Molina.

COUNCILMEMBER MOLINA:

Yeah, thank you, Chairman.

So, in

18

regards to this opinion from OIP, is it your

19

intention as the Chair then to hopefully conclude

20

our proceedings sometime

21

this week because of the concern that if this

22

meeting or these deliberations are continuing to be

23

ongoing and -- the way I interpret OIP's opinion is

24

that if it continues to go on, they -- then they may

25

have some concerns.

if not today, sometime
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So, I guess just coming from you, is it your

1

2
3

feeling to conclude by this week?
CHAIR NISHIKI:

Exactly.

I think that before I get caught

4

myself in being a hypocrite because of the Sunshine

5

Law that I've so much advocated, I would hope that

6

Thursday is when -- after receiving and having

7

discussion on the conditions that we so far have

8

gone through 44 of them, that between tonight's

9

meeting and finally having looked at everyone, I

10

will ask all of you if you have any other conditions

11

to propose, of which staff will at that point in

12

time get them all.
And then Thursday night, we will have taken

13

14

each condition and vote up and down.

15

is any changes that you want to make, we will have

16

all of that in front of you.

17

direction that I -- I will take.

18

COUNCILMEMBER MOLINA:

And if there

So, that is the

Thank you, Chair.

And with or

19

without a full body as well if a vote is to be

20

taken?

21

CHAIR NISHIKI:

22

COUNCILMEMBER MOLINA:

23

CHAIR NISHIKI:

24
25

I would hope that we have everybody well.
Okay.

You know, I know In lieu of today's

meeting, again, we've got a member that is ill.
And just as I've given all of you the ability

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/6/04

7

1

to fulfill some of your outside commitments, I've

2

always strived to have nine members here.

3

hopefully Thursday will be the night that we'll make

4

our final deliberations and vote on this impending

5

zoning.

6

COUNCILMEMBER MOLINA:

7

MR. FOLEY:

So,

Thank you, Chairman.

Mr. Chairman, could I

just add a comment

8

regarding the schedule?

9

that Friday's a holiday, and Thursday night is the

10

Lahaina Harbor meeting with DLNR coming to Lahaina

11

for a public meeting.

I just wanted to point out

12

And I've already told them a long time ago

13

that I would -- I would be there representing the

14

Administration.

15

planning to be there or not but just for your

16

information.

17

CHAIR NISHIKI:

18

COUNCILMEMBER JOHNSON:

19
20

I don't know whether Ms. Johnson's

Jo Anne?
Yes, I already did commit to being

there because they have requested my presence.
CHAIR NISHIKI:

If not,

then I will recess until

21

Wednesday; but I am going to finish this up this

22

week.

23

choices, but we can decide at the end of this

24

meeting today when the date's going to be certain to

25

try to accommodate everyone, okay?

And I

I'm not asking you to make any
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Any other questions?

1

2

COUNCILMEMBER MATEO:

3

CHAIR NISHIKI:

4

COUNCILMEMBER MATEO:

Chairman?

Mr. Mateo.
Chairman, thank you.

Chairman,

5

this -- on those conditions that we've already

6

listed -- that's already been listed and those

7

those conditions that have already gotten consensus

8

on, are you, Chair, ready to be able to take a

9

motion to approve those that we have already gotten

10

consensus on so we may focus in on those that we

11

have not?

12
13

CHAIR NISHIKI:

No,

that will be for the next evening.

And I will explain that in -- when I finish --

14

COUNCILMEMBER MATEO:

15

CHAIR NISHIKI:

Thank you, Chair.

-- discussing the matter of the Jim Smith

16

letter.

17

COUNCILMEMBER KANE:

18

COUNCILMEMBER TAVARES:

19
20

Oh,

I thought we were done.
I thought we were done.

We're

just moving right along.
CHAIR NISHIKI:

Okay.

I want to kind of focus in on --

21

because there have been other concerns raised by

22

this Council.

23

from my staff, from the Corporation Counsel and also

24

so that those that have either called you or those

25

that have made comments in the newspaper,

And I really sought some information
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gamut -- once and for all, we can clear this matter.
And as I said, I've had some concerns; and

3

so, I -- I just want to read basically through study

4

of law to get any information from the Corporation

5

Counsel what we're cast with in this zoning here.

6

And it hasn't been an easy one for all of

7

you, as you know.

I think that from the onset, we

8

sought from the Planning Director and from the

9

Corporation Counsel, asking -- you know, this zoning

10

has been a big area that we're zoned -- zoning, one

11

request from the Corporation Counsel that we take

12

into consideration was segmenting this request and

13

separating maybe the hotel zoning and sending some

14

of it back to the Commission; but when all of this

15

was brought up, none of you expressed any direction

16

in doing this.

17

this is the direction that we are now undertaking

18

right now to include the entire package.

19

So, therefore, the Chair took it as

And so, in it I'm sure that we've got to look

20

at a consolidation package that was sent to us by

21

the developer.

22

that those consolidations, perhaps, would have been

23

done; but as it is, we've had it not being

24

consolidated.

25

zoning the consolidation has not been completed yet.

I had wished when I undertaken this

So, therefore, in this application of
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10

And, also, the Council's responsibility

2

and I want to read because I want this to be

3

accurately described --

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

Mr. -- Mr. Chair?

I'm sorry.

Yeah.
Before you go any further,

I'm kind

7

of looking around the -- around the room; and

8

there's a lot of frowning because you're talking

9

about a consolidation package.

And I think the

10

Planning Department made it clear that what's before

11

us is the middle map and that the other one that you

12

pointed to, the green and the yellow one, that was

13

just to show what they already have but it has

14

nothing to do with the application that's before us.

15

So, I'm -- when you talked about

16

consolidation, I know that became a topic of

17

discussion when it comes to SMA in the context of if

18

a project comes forward for SMA and just so happens

19

that project proposal consolidates what we're

20

talking about in this application and something that

21

they already have, in that context we are talking

22

about the conditions tying in.

23

And I think that's what the discussion of

24

consolidation was; but other than that, I'm confused

25

by your talking about a consolidation package.
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1

is the first time that I've heard that term used

2

this whole -- this whole meeting.

3

CHAIR NISHIKI:

Okay.

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

So, I'm just pointing --

That's all right.

I'm glad -- I'm glad --

6

and let me explain now that you've asked the

7

question, Mr. Kane.

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

Thank you.

And so, in these conditions we've had to

10

deal with consolidation.

11

tough but we dealt with it and we've created

12

conditions.

13

And I think that it was

So, let me read to you the Council's

14

responsibility in this change of zoning is to

15

consider the prospective impacts of proposed

16

developments.

17

expired Central Maui Joint Venture is irrelevant.

18

For-profit corporations act for the benefit of their

19

shareholders.

20

Therefore, any purported acts of generosity should

21

be regarded as business actions.

22

Past actions are irrelevant.

The

They do not function as charities.

The Council is charged with protecting Maui

23

County's residents and ensuring orderly development,

24

not with rewarding good companies or punishing bad

25

companies.
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1

The Council bears no legal or moral

2

obligation to any land use applicant based on the

3

applicant's voluntary past actions.

4

because property and zoning rights are fully

5

transferrable,

6

zoning based on the applicant's good or bad

7

corporate citizenship.

8
9

Moreover,

it is irrational to grant or deny

The County Code provides the framework for
our deliberations.

One,

the County Council may

10

grant a change of zoning if all of the following

11

criteria are met:

12

intent of the general plan and the objectives and

13

policies of the community plans of the County; B,

14

the proposed request is consistent with all

15

applicable community plan land use map of the

16

County; C, the proposed request meets the intent and

17

purpose of the district being requested; D, the

18

application,

19

or interfere with public or private schools, parks,

20

playgrounds, water systems, sewage and solid waste

21

disposal, drainage, roadway and transportation

22

systems or other public requirements, conveniences

23

and improvements; E, the application,

24

would not adversely impact the social, cultural,

25

economic, environmental and ecological character and

A, the proposed request meets the

if granted, would not adversely affect

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

if granted,

PLU 4/6/04

13

1

quality of the surrounding area; and, F, if the

2

application change in zoning involves the

3

establishment of an agricultural district with a

4

minimum size of two acres, an agricultural

5

feasibility study shall be required and reviewed by

6

the Department of Agriculture and the United States

7

Soil and Conservation Service.

8

9

Thus, in considering a zoning application, we
are required to look forward, not backward.

10

intend to guide these deliberations with this

11

principle in mind.

12

And I

The other questions asked was the authority

13

to impose conditions.

14

has explained, the County Code grants the Council

15

broad authority to mitigate development impacts by

16

imposing zoning conditions.

17

As the Corporation Counsel

Prior to the enactment of an ordinance

18

effecting any change in zoning, the County Council

19

may impose conditions upon the applicant's proposed

20

use of the property.

21

19.510.050 of the Maui County Code.

22

I read that from the

Although some ordinances preestablish minimum

23

conditions, there is no requirement for specific

24

enabling legislation for other types of conditions.

25

The primary limitation on the Council's authority to
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1

impose conditions is the so-called Dolan/Nollan

2

principle that conditions be rationally intended to

3

mitigate development impacts in regards to the

4

Dolan/Nollan principle.

5

And then the question was asked, respective

6

roles of the Maui County Council and the Maui

7

Planning Commission.

8
9

The Committee has discussed curtailing its
review of proposed conditions because the Maui

10

Planning Commission can impose its own conditions

11

when considering the developer's applications for a

12

Special Management Area permits.

13

misunderstanding of the respective roles of the

14

Council and the Maui Planning Commission.

15

This reflects a

Zoning is a legislative act that can only be

16

performed by a legislative body.

As the County's

17

legislative body, the Council possesses broad

18

policy-making authority.

19

an administrative body.

20

policy, the Maui Planning Commission applies policy.

21

With respect to this application, the pending

22

zoning application provides the only opportunity for

23

comprehensive review of potential development

24

impacts.

25

review individual segments.

The Planning Commission is
Whereas the Council enacts

The Maui Planning Commission will only
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1

The Planning Commission has limited

2

authority.

3

Planning Commission's primary responsibility is to

4

administer the Coastal Zone Management Act.

5

Planning Commission does not have the authority to

6

enact zoning conditions.

7

With respect to SMA permits, the

The

Therefore, it would be irresponsible and

8

inappropriate to delegate the Council's legislative

9

authority to the Maui Planning Commission.

10

Finally, I have an updated list of conditions

11

for the Committee's consideration.

12

the consensus and the pending descriptions are

13

basically for convenience only.

14

indicative of any official action.

15

have not accepted any motions; and no formal voting

16

has occurred thus far.

17

And with that,

Please note that

They are not
As you know,

I

I really thank you for the

18

time that this Council has delegated itself to look

19

at this change of zoning.

20

Of course, we've been reading through the

21

press different members of the general public,

22

different members representing organizations making

23

comments; but you Council members only know,

24

basically from law -- legal representations that

25

have given us, what an awesome task this has been.
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Never before in my years, except maybe for the

2

airport issue, have we had meetings that have taken

3

up this much time.

4

But I can tell you that in lieu of the

5

196-some-odd written and verbal opinions given to us

6

and concerns given to us at the public hearing, the

7

area that we have discussed of placing these

8

conditions on is what I've tried -- and I think that

9

all of you have focused in on in placing conditions

10

on this important zoning request.

11

So, from here on in, I think that we will

12

finish off this discussion on the conditions and

13

come to a date certain this week.
We can at this point take a motion to either

14
15

approve or deny and hopefully include these

16

conditions on, if we do pass this zoning.
Any comments from Committee members?

17

18

Charmaine?

19

COUNCILMEMBER TAVARES:

20

Yeah, while you were doing -- or

since you did this overview for us --

21

CHAIR NISHIKI:

Uh-huh.

22

COUNCILMEMBER TAVARES:

-- could we take the overview a

23

step further and ask, if we were to deny this

24

request, what would the developer still be able to

25

do?
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CHAIR NISHIKI:

2

COUNCILMEMBER TAVARES:

3

CHAIR NISHIKI:

4

COUNCILMEMBER TAVARES:

5

Planning or -If we could, yeah

-- Corporation Counsel?
ask the Planning Department or

Corporation Counsel.

6

CHAIR NISHIKI:

Planning ....

7

COUNCILMEMBER TAVARES:

Because, Chairman, as I've stated

8

before, this is the area where I think the public

9

has a lot of confusion about.

So, I think voting no

10

means that everything stops with the entire

11

development; and we need to make it very, very clear

12

just what can -- or is able to be accomplished if we

13

vote no on this or if we vote yes with conditions.

14

MS. CUA:

15

CHAIR NISHIKI:

16

MS. CUA:

17

Mr. Chair,

I can respond.

Identify yourself.

Ann Cua from the Planning Department.
This question was asked of us in a letter

18

from the Chair, and we responded to you on

19

March 30th.

20

You received it, I believe, April 2nd.

And in the second item of the letter we

21

indicate that the maximum number of units in the

22

yellow area -- and that is the area where no changes

23

in zoning are proposed -- would be approximately 63

24

single-family units, 1,455 multi-family units and

25

230 additional hotel units.
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1

And so, this would be the maximum potential

2

development in the area where no change in zoning is

3

proposed.

4

to, obviously as we've been mentioning, come into

5

the Planning Commission and get an SMA permit.

However, these projects would all need

6

COUNCILMEMBER TAVARES:

7

MS. CUA:

8

COUNCILMEMBER TAVARES:

9

Could you stop there for a second?

Sure.
So, if the developer -- say we

voted no on this and they're going to go ahead and

10

develop what they already have.

11

can develop -- could develop:

12

homes, 1455 multi-family units and 230 additional

13

hotel units.

14

This is what they
63 single-family

They would not come to the Council for

15

anything at this point.

16

the Planning Commission for the Special

17

Management -- or SMA area permit.

18

entail?

19
20

MS. CUA:

They would go straight to

First of all, let me qualify some of my numbers.

Those did include ohana units.

21

COUNCILMEMBER TAVARES:

22

MS. CUA:

Did?

It did include ohana units.

23

approximate numbers, okay?

24

that statement.

25

What does that

And these are

I need to really qualify

What it would involve in terms of an SMA
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1

permit is submitting an application with all the

2

related documents to the Planning Department.

3

Related documents normally includes analysis of the

4

project's compliance with the community plans,

5

drainage report, traffic report, archeological

6

report, et cetera.

7

Those documents

8

a look at it to see if

9

everything that is needed.

once they come in, we take
if they've submitted
If it is -- if

10

everything is there, we would transmit it to a

11

number of governmental agencies, State, County,

12

Federal agencies.

13

We almost never get all the comments back in 30

14

days.

We give them 30 days to review.

15

We do not schedule the application with the

16

Planning Commission until we have all the comments

17

that we feel are necessary to process the

18

application.

19

before we get all the -- all the comments back.

20

So, a lot of times it could go 60 days

Even if we get all the comments back, we look

21

at each set of comments and we determine does there

22

need to be more information given?

23

asked for a revised traffic report?

24

back and said the archeological report is not

25

acceptable.

Has the agency
Has DLNR come

We need more information before we can
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20

give you recommendations.

2

If additional information is being requested

3

by an agency, we immediately write to the applicant

4

and we say, you know, you need to give us additional

5

information.

6

Once we get all the comments back that we

7

feel are necessary and we get -- and all of the

8

comments have been addressed by the applicant, then

9

we can proceed to schedule it before the Planning

10

Commission.

11

What would happen in that time, also, the

12

projects have to go before the Urban Design Review

13

Board and then possibly before the Cultural

14

Resources Commission, but that wouldn't take any

15

additional time.

16

time period that the project has been circulated to

17

agencies for review.

18

schedule in.

19

20

We schedule those meetings in the

So, we try and work that

Does that answer your question?
COUNCILMEMBER TAVARES:

Yeah.

Could you talk a little bit

21

about what kind of conditions can the Planning

22

Commission put on an SMA permit application?

23

MS. CUA:

Well, the Planning Commission normally puts

24

conditions regarding the -- sometimes the design of

25

the project, comments that have come back from the
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1

Urban Design Review Board, definitely comments from

2

the Department of Transportation, conditions that

3

have been recommended by the Traffic Impact Analysis

4

Report.

5

They do not put conditions that normally have

6

to be complied with anyway.

7

condition that says, you shall submit a final

8

drainage report to the Department of Public Works

9

for review and approval because that's -- that has

10

Like,

they don't put a

to happen anyway.
So, conditions that are going to be normally

11
12

required of an agency through the building permit

13

process would not be put on the -- on the permit as

14

a condition.

15

There's now another standard condition about

16

energy conservation, solar water heaters.

17

trying to think.

18

MR. FOLEY:

19

MS. CUA:

20

I'm

What did I forget?

Traffic.
I said traffic.

Parking, they could put

specific conditions about parking.

21

COUNCILMEMBER TAVARES:

22

MS. CUA:

Yeah, yeah.

That gives us a pretty good idea.
I'm trying to think back but a

23

lot -- a lot of times it depends on the kinds of

24

comments we have received from the agencies.

25

Sometimes they add additional conditions based on
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public testimony.
COUNCILMEMBER TAVARES:

Uh-huh.

All right.

So, it's

clear that we're out of the picture --

4

MS. CUA:

For the existing

5

COUNCILMEMBER TAVARES:

6

MS. CUA:

if we vote no on this.

-- zoned areas, yes, you are out of the picture.

7

They would be dealing with the Planning Commission,

8

possibly with land use and codes through the

9

subdivision process.

That's another process that

10

they may go through for maybe some of the

11

single-family subdivisions.

12

COUNCILMEMBER TAVARES:

Okay.

Thank you very much for

13

that clarification on what you communicated to us

14

earlier; but for the sake of the public, the

15

audience, who may not hear us discuss the letter

16

when it came in, it's a good review for them as to

17

what our actions or inactions would produce.

18

you.

19

Thank

Thank you, Mr. Chair.

20

CHAIR NISHIKI:

Jo Anne, go ahead.

21

COUNCILMEMBER JOHNSON:

Ann,

in that overview -- and I

22

don't have the letter in front of me, but I know

23

what was basically said -- is any part of the

24

acreage on which they could do the higher density

25

without going through the Council -- is any part of
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that presently now the golf course?
MS. CUA:

None of the -- none of the yellow is the golf

3

course.

And I was talking about the yellow.

4

golf course is

The

is the blue area --

5

COUNCILMEMBER JOHNSON:

6

MS. CUA:

Okay.

-- which they need to get a change in zoning for

7

because the golf course, if you look at the map, was

8

developed in areas that are zoned apartment,

9

residential, open zoned, open space, a whole number

10

of things, ag interim probably.

11

course is not part of the --

12

COUNCILMEMBER JOHNSON:

13

MS. CUA:

14

COUNCILMEMBER JOHNSON:

15

MS. CUA:

16

COUNCILMEMBER JOHNSON:

So, the -- the golf

The overview.

-- yes, that I just -- that I just talked about.
Okay.

It's separate.
So, that's not any part of the

17

golf course at all and that wouldn't involve

18

the non-blue areas, I guess -- or the blue area is

19

the golf course?

20

MS. CUA:

Correct.

it's

The blue area -- for the most part,

21

the blue area is the golf course; but there are

22

if you look at the middle map, the areas on the

23

bottom of the map, some of that is also park areas

24

that we talked about.

25

course; but it's also park areas.

So, the blue is majority golf
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COUNCILMEMBER JOHNSON:

Okay.

In light of what you said,

2

if you're looking at lines on a map but then you

3

look at the language in the community plan, is any

4

of what you've said could be developed in that area

5

in terms of the density and the exact number of

6

units -- is there anything in your view that would

7

be inconsistent in terms of the language of the

8

Kihei-Makena Community plan?

9

And not just looking at the map, but I mean

10

in terms of the actual language of their community

11

plan because, in my understanding,

12

plan is more than just the lines on the map.

13

language that goes along with it must provide

14

consistency.

15
16

the community
The

So, is there anything that would be
inconsistent in what you've just described?

17

MS. CUA:

You're just talking about the yellow area?

18

COUNCILMEMBER JOHNSON:

19

MS. CUA:

Well,

Yes.

I think it's hard to answer that question

20

just off the top of my head because there are so

21

many policies in the community plan -- policies and

22

objectives in the community plan.

23

I think in any project that you do, in my

24

opinion -- this is just my opinion.

25

official department position; but I think in any
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1

project that becomes -- that comes before you, you

2

can look at any given community plan and you,

3

sure, could find a policy that it does not comply

4

with.

I'm

And I think what we do is we look at it as a

5

6

whole and we try and make sure that a project

7

would -- is in compliance with the map as well as

8

the majority of the community plan policies.
But sometimes the policies contradict each

9
10

other; and so, you know, I -- I think it's important

11

to note that -- I think it's rare that you will find

12

projects that comply with every single

13

depending on how it's interpreted because some of it

14

is left to interpretation, you know.

15

you know,

So, I think we'd look at it overall -- the

16

overall plan to see that, you know,

17

part, the project is consistent with the community

18

plan.

19

objectives, I can't really tell you looking at the

20

yellow -- because a lot of it depends on, too -- or

21

it's going to depend on what they come in with, you

22

know, what specific project they come in with in

23

terms of -- if it's consistent or not because, as

24

you're aware, there's some policies dealing with,

25

you know, building heights and -- for different

for the most

And because there are so many policies and
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1

kinds of projects, you know,

2

residential, for resort.

3

just dealing with those particular zoning districts.

4

for multi-family, for

There's different policies

So, you know, depending on what they corne in

5

with, you need to look at the community plan based

6

on the actual development plans that have been

7

submitted; and we don't have that.

8
9

COUNCILMEMBER JOHNSON:

So, when you framed your response,

it's just -- not looking at the community plan.

10

It's just saying, okay, if -- assuming that

11

everything was all right and there was 100 percent

12

compliance with all of those conditions in the

13

community plan, this is the maximum build-out; is

14

that correct?

15

MS. CUA:

Well, we responded to the question the way it

16

was asked.

17

maximum potential build-out?

18

that we felt we gave you; and it was simply given in

19

that, you know, you just -- you just kind of work

20

the math.

21

And the question was:

What is the

And that's the numbers

We didn't go and apply or try to apply a

22

community plan policy to an area that we don't even

23

know what's going to be developed.

24

that's just impossible.

25

That was --

So, we just tried to give you some --
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1

something, you know, some kind of a number -- some

2

kind of numbers based on the zoning.

3

And the yellow areas, because there were no

4

conditions -- no conditions that directly affect

5

that yellow area, we did it based on the individual

6

zoning districts; and we tried to relate some of the

7

densities to the Kihei, you know, Wailea, Makena

8

areas.

9

areas, you asked us to assume the conditions that

10
11

When we provided you numbers on the pink

we're considering today.
COUNCILMEMBER JOHNSON:

Okay.

And I think that what's

12

helpful for me, anyway -- and I do appreciate you

13

having done that.

14

is that we all understand that whatever comes in in

15

the yellow area basically has to be consistent with

16

the community plan.

17

of its individual,

18

body; and it is the recommendation then you would,

19

as a department, make a recommendation for that area

20

based on what you were presented with at that point

21

in time.

22

What's helpful for me, Mr. Chair,

It has to be looked at in terms
I guess, presentation before the

So, while the numbers may be reflective of

23

what,

24

there, there are so many variables that would enter

25

into the picture, that it would be hard for you to

let's say, one could assume could be put
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give a yes-or-no answer to that.
MS. CUA:

That's correct.

And that's why when we first

3

got asked the question, you know, trying to decide

4

how we're going to answer the question was quite

5

difficult because there are so many variables and

6

anyway ....

7

COUNCILMEMBER JOHNSON:

8

CHAIR NISHIKI:

Okay.

Thank you.

Any other questions?

I think that you

9

members know that this last zoning that was passed

10

almost 30 years ago -- in 1975 is when that yellow

11

zoning was passed, wasn't it, Planning Department?

12

13
14

MS. CUA:

Around -- I don't have the ordinance with me now

but
CHAIR NISHIKI:

Yeah.

And it was passed -- signed by

15

Elmer F. Carvalho, and at that time Lanny Morisaki

16

was the Chairman.

17

Clerk.

18

Mr. Ushijima was our County

And I guess the -- the question is is that

19

knowing that and knowing when the recent community

20

plan was adopted,

21

during that time; but is the zoning consistent with

22

the community plan designations?

23

I don't know if we really checked

Do you know that, Planning Department, or

24

would you have had to verify that when we passed the

25

last community plan with its designations?

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

29

PLU 4/6/04

1

MS. CUA:

No, the -- the community plan -- the zoning was

2

done way in advance.

3

was zoned way in advance of the community planning.

4

Now, you don't do a community plan to conform

5

to the zoning.

6

plan.

7
8
9
10

The zoning -- the yellow areas

CHAIR NISHIKI:

You conform zoning to the community

So, there could be an inconsistency with

the zoning and the community plan?
MS. CUA:

Well, there's not in terms of the map.

The

map -- it's consistent in terms of the map itself.

11

CHAIR NISHIKI:

12

MS. CUA:

The zoning map?

The community plan map.

The yellow areas are

13

consistent with the designations on the community

14

plan because, if they were not, then they would be

15

in one of these other areas.

16
17

CHAIR NISHIKI:

the proper community plan designation --

18

MS. CUA:

19

CHAIR NISHIKI:

20

MS. CUA:

21

CHAIR NISHIKI:

22
23
24
25

So, you're saying that the developer has

Designation.
-- for the yellow zoning?

That's correct.
Okay.

Okay.

Any other questions?

Dain,

go ahead.
COUNCILMEMBER KANE:

Thank you, Mr. Chair.

of your memo, Chair, to us -CHAIR NISHIKI:

Uh-huh.
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COUNCILMEMBER KANE:

-- respective roles of the Maui

2

County Council and the Maui Planning Commission, one

3

portion -- I think it's the second sentence in that;

4

and it reads,

5

the respective roles of the Council and the Maui

6

Planning Commission."

7

"This reflects a misunderstanding of

Over the past several weeks we've had

8

several,

I think,

interactions between us and this

9

discussion of the roles of the Maui Planning

10

Commission.

11

back -- and I don't know about other members; so,

12

I'll speak for myself

13

and from the Planning Department doesn't seem to be

14

what you're saying here.

15

And many of the responses that I got

from our Planning Director

So, my question is to the Planning

16

Department.

17

that -- or the position that the Chair is making in

18

his memo to us when he reads -- when he states,

19

Committee has discussed curtailing its review of

20

proposed conditions because the Maui Planning

21

Commission can impose its own conditions when

22

considering the developer's application for SMA use

23

permits.

24

respective roles of the Council and the Maui

25

Planning Commission."

Do they concur with the statement

"The

This reflects a misunderstanding of the
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Do you folks agree with what the Chair is

1

2

writing here?

3

you -- we've been talking about for several times

4

now.

5
6

CHAIR NISHIKI:
where

Because it seems to counter what

You know,

read the qualification on

where we were quoting from.
Go ahead, Planning Department.

7

8

MR. FOLEY:

9

with

Mr. Chairman, the statement that I disagree
the second paragraph where it says,

lS

"with

10

respect to this application,

11

request provides the only opportunity for

12

comprehensive review of potential development

13

impacts.

14

review individual segments."

15

the pending zoning

The Maui Planning Commission will only

I disagree with that statement.

The Maui

16

Planning Commission does always consider

17

comprehensive impacts, a very minor example being

18

the traffic reports which have to consider the

19

cumulative impacts of all the other development

20

projects in the region.

21

comprehensive review.

22

individual segment review.

23

CHAIR NISHIKI:

So, they routinely do a
They do not only do

They look at the cumulative impact of the

24

entire area and not specifically the request of an

25

SMA permit --
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1

MR. FOLEY:

They--

2

CHAIR NISHIKI:

3

MR. FOLEY:

-- specifically (inaudible)?

They have to do both.

They're required to

4

consider the community plan on all applications; and

5

so, they have to look at both cumulative

6

comprehensive issues as well as the individual

7

project site.

8
9

CHAIR NISHIKI:

Good.

I'm glad they do it.

Thank you.

Anything else?

10

COUNCILMEMBER KANE:

11

CHAIR NISHIKI:

12

COUNCILMEMBER KANE:

13

And they do that routinely.

No, he went on so that --

That's it.
I was going to walk through this

whole section.

14

CHAIR NISHIKI:

15

COUNCILMEMBER KANE:

16

went forward.

17

Oh, go ahead.
Well, the Director went ahead and

And so, you don't have any comment to the

18

first part that -- that part is no problem for you

19

folks?

20

MR. FOLEY:

Well

21

COUNCILMEMBER KANE:

I mean, that's the part that I was

22

looking at on my way down this -- these several

23

paragraphs.

24
25

MRo FOLEY:

The first part has more to do with which

conditions should be required by the Council and
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1

which conditions should be required by the Planning

2

Commission.

3

there are some that are appropriate for Council

4

approval and others that are appropriate for

5

Planning Commission approval.

And I think all we can do is agree that

And when I anticipated this question a week

6

7

ago,

8

of conditions that are appropriate with Council

9

adoption of zoning would have to do with residential

I made a list of some examples,

that the kinds

10

density and an affordable housing requirement and

11

water source.

12
13

The Planning Commission conditions that would
be appropriate

14

COUNCILMEMBER KANE:

15

MR. FOLEY:

Drainage.

-- would be storm drainage,

lighting,

16

screening, noise mitigation,

17

preservation of archeological sites,

18

access, parking, all those myriad of details.

19

traffic calming,
construction

So, it's kind of hard to otherwise reflect on

20

that first paragraph.

21

appropriate with Council adoption of zoning, but

22

there are others that are re -- are appropriate for

23

the Planning Commission.

24
25

COUNCILMEMBER KANE:

Okay.

It -- there are conditions

So, Mr. Chair, my final

comment is because -- Mr. Chair,
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1

the fourth paragraph, you're -- kind of your

2

summation of this section before you got into

3

proposed conditions, you wrote,

4

be irresponsible and inappropriate to delegate the

5

Council's legislative authority to the Maui Planning

6

Commission."

7

Director of Planning kind of breaking down that of

8

the 40-some-odd conditions that we have, there's

9

going to be a lot of them if you allow, during the

"Therefore, it would

And, yet, what we just heard was the

10

time we go off through the -- you know, the final

11

when we ultimately vote on these conditions, I'm

12

going to ask that you provide the Director with a

13

comment as to whether he feels, as the person who

14

has to work with Maui Planning Commission, on

15

whether or not it's appropriate or inappropriate.

16

Now, some members may feel just that question

17

in itself is inappropriate; but my point is that

18

you're making a -- you know, you're making -- you're

19

taking a position as our Chair in guiding this --

20

this body.

21

us a feeling of being irresponsible and acting

22

inappropriately by even asking the question of the

23

Planning Director.

24
25

And you're making -- you're imposing on

And so, I -- I'm -- you know, at the very end
you say, you know, thank you for the consideration.
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1

If you have any questions -- and so, I'm here now

2

asking questions.

3

Is that your intent, to impose on us that if

4

we do decide that there are certain conditions that

5

are more appropriately suitable to be considered at

6

the Planning Commission level, are you going to, as

7

the Chair, make a -- take a position with this body

8

that we're acting inappropriately and irresponsibly

9

because you've -- you put that in writing now?

You are asking me that question now?

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

12

CHAIR NISHIKI:

13

COUNCILMEMBER KANE:

14
15
16

17

Yes, I am.

Okay.
Because you're our Chair and you're

representing this to us.
CHAIR NISHIKI:

Thank you.

Thank you.

And I'm glad you

asked that question.
I think the question should be more

18

appropriately asked of the Corporation Counsel that

19

really understands the law.

20

Finally this is whether you want to take the

21

full power that is given to you as Council members

22

to place these conditions as you deem it

23

appropriate.

24

again -- nowhere in the law does it stipulate that

25

the Council cannot place these conditions.

Nowhere in the law

and I say it
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1

If you find it as an individual, so state it

2

to me and the rest of the members and the general

3

public; and then we can have this discussion.

4

am saying is that, perhaps, be bold enough.

5

want to take that responsibility,

6

feel that it is necessary.

7

All I
If you

to take it if you

In lieu of what the general public has

8

spoken

9

led you but -- in the final conditions that you

and this is the reason why the Chair has

10

placed.

11

areas that the general public felt we should deal

12

with.

13

I think we've had good discussion on the

And so,

to answer your question, Mr. Kane,

14

now,

15

have; and I think that we're taking that

16

responsibility.

17

you're going overboard by what we've had discussions

18

so far, my plea as a Chairman is don't feel that

19

way,

20

the last time that you will see this zoning request

21

in front of you.

22

I asked the Corporation Counsel what powers we

I hope that if any of you feel like

take that responsibility because this may be

And, more appropriately, as an elected body

23

by members of this community that have given you the

24

authority by law, why not be responsible if you feel

25

strongly about it?

If you don't and you say, oh,

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

PLU 4/6/04

37

1

okay, I want to give it to the Planning Commission,

2

then that is your personal decision to be made.
I have no hammer.

3

I have a small gavel.

4

have no gun.

5

electric chair.

6

move.

7

statements that I've made to follow this to the

8

explicit way in which I've reflected my opinion.

9

I have rubber bands.

I

I have no

I have a movable chair that I can

I do not intend on forcing anyone of you by

And I guess that this is normal of Wayne

10

Nishiki.

11

hey, do whatever you guys like.

12

I really have to say.

13

responded well, but I've tried to express to you so

14

far what we've done with this zoning application.

15

Mr. Kane, go ahead.

16
17

I think it would be abnormal if I said,

COUNCILMEMBER KANE:

that's all

And I don't know if I've

And my response, Mr. Chair, is that

you've responded in the Wayne Nishiki way.

18

CHAIR NISHIKI:

19

COUNCILMEMBER KANE:

20

respect that.

Thank you.

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

23

And I

And I'll leave it at that, and I
So--

Thank you.
I'm just -- again, I'm asking

questions on what you've written to us --

24

CHAIR NISHIKI:

Yeah.

25

COUNCILMEMBER KANE:

and that's all.
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clarify.

2

make --

The other -- the other point I wanted to

3

CHAIR NISHIKI:

Yeah, go ahead.

4

COUNCILMEMBER KANE:

-- Mr. Chair was for in the -- the

5

previous page on Page 3 regarding the authority to

6

impose conditions,

7

reiterated several times to us that -- that it's

8

primarily a policy decision, not a matter of law but

9

a matter of policy on what we as a body decide to

I believe Corp. Counsel has

10

incorporate into this -- into this zoning

11

application with respects to conditions but that

12

they did talk about Nollan and Dolan,

13

constitutional principle that you talked about, the

14

requirement of -- you know,

15

between the conditions and the impacts and that it

16

must be based on factual basis and that we need to

17

be,

18

these conditions,

19

the conditions that we have don't reach beyond our

20

authority.

21

I think,

the

the nexus -- the nexus

careful that, when we look at all of
that we need to be careful that

And that's all I'm saying.

I'm not saying

22

that they are or they aren't.

23

discussions we just need to make sure that it

24

doesn't reach beyond that -- those parameters.

25

I think that in our

It's possible that a few of them may reach
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1

beyond the scope because some of the conditions that

2

we're imposing may be not on factual basis but what

3

we feel or what somebody portrays or interprets and

4

not based on fact.

5

And so, I think that's what Nollan and Dolan,

6

from my understanding, kind of talks about.

Again,

7

I'm not an attorney; but I have to do my best to

8

bring all these things together to make the best

9

decision I can.

10

Finally, Mr. Chairman, off the topic of your

11

handout and just very briefly because you've talked

12

about it in your comments

13

CHAIR NISHIKI:

Uh-huh.

14

COUNCILMEMBER KANE:

the newspaper -- you know, the

15

comments to the newspaper,

16

our Chair have also made comments to the paper,

17

pretty extensive comments.

18

state that I did

19

your comments about this body being rubber-stamped

20

to the developer, and I just wanted to note that.

21

And so, with all due respect to you,

I have to say that you as

And I will -- I will

I did take some exception to

I think

22

one prime example -- or several prime examples

23

within the proposed conditions is that conditions

24

that are over and above what are normally considered

25

in applications -- one in case in point is the

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

PLU 4/6/04

40

1

administrative policy for affordable housing for

2

residential development is 10 percent.

3

Mr. Pontanilla put forward a request for 25 percent,

4

and the developer agreed to that.
So, it was the other way around.

5

We went

6

higher than what the minimal was; and the developer

7

agreed to that, not the developer came and said, oh,

8

what you guys think?

9

then we just -- oh, yeah, we came out with a rubber

10
11

You know, support us.

And

stamp.
So, I just want to state that I would have

12

hoped that you as our Chair didn't label us as a

13

body as a rubber stamp to the developer because I

14

felt that was going on

15

accurate depiction of this body's work that's been

16

going on for the past several weeks.

17

going beyond what is an

I think this body has shown by the viewing of

18

44-plus conditions a majority of them are coming up

19

from many of the members here that are attempting to

20

make this a project that is well thought out and

21

it's going to impact us over the long term.

22

So, I just wanted to make that comment,

23

Mr. Chair.

24

and in a non-confrontational style; and we just want

25

to work through this and do the best we can.

And, again, it's with all due respect
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CHAIR NISHIKI:

Yeah.

2

COUNCILMEMBER KANE:

3

CHAIR NISHIKI:

And
Thank you, Chair.

and your statements are well taken,

4

Mr. Kane.

5

grade just as an objective observer, you'd get all

6

A-plus because we've done our work.

7

say I'm really proud.

10

I really got to

I think in comments from the general public,

8
9

I -- if I were to give this Committee a

the majority are saying good work, you know.

You've

earned your pay.

11

And I say -- and look how critical I am, you

12

know?

13

And I see Riki chuckling over there but I -- you

14

know,

15

effort and we've really had good discussion.

16

I say, you know, we've did our darnedest.

I think that we really, really put out the

And people may still not like it but, you

17

know, we took that bold stepi and in regards to --

18

if any of you felt offended, I in no way was

19

accusing any of you about being a rubber stamp.

20

said I would hope we're not.

21

totally different as calling you one because I

22

really try to bite my tongue about stuff like that

23

these days.

24
25

I

And I think that's

I think maybe I've grown up a little bit.
And I

you know,

I thank you, Mr. Kane,
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statements.
Any other discussion?
COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.

You know, and this would be on the

4

area of where -- and I take kind of a different view

5

about the comprehensive -- I guess it's on Page 4.

6

And it says, the Maui Planning Commission has

7

limited authority with respect to SMA permits and

8

they're responsible for administering the Coastal

9

Zone Management Law.

10

And I do agree that the Planning Commission

11

does not have the authority to enact zoning

12

conditions.

13

correct me if I'm wrong, Mr. Foley; but you said

14

that they would look at everything comprehensively

15

in terms of the community plan.

16

looking at is when you have something before you

17

like right now, we're looking at it comprehensively;

18

but we can't put any conditions on the yellow part

19

even though it's a part of the comprehensive and big

20

picture.

21

And one of the statements -- and

By the same token,

But what I'm

if the Planning Commission

22

gets this,

23

to look at this comprehensively; but they only got

24

the one little piece down at the bottom they're

25

looking at.

they might want to say, oh, but we have

They want to do something else that
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relates to that/ but they can't do it.
So/ you might be looking at it

2
3

comprehensively; but you can't attach a zoning

4

condition to it and you can't enact a comprehensive

5

condition that applies to a parcel that's not before

6

you for consideration; is that correct?

7

MR. FOLEY:

No/

the -- the Planning Commission has to

8

identify and mitigate impacts; and if the -- if the

9

comprehensive impacts are related -- or will affect

10

the property that they're looking at/

11

impacts have to be mitigated on the project.

12

An the example would -- again/

then the

the easiest

13

one is traffic.

14

when they look at the projects in the pink area/

15

will be looking at the traffic generated for the

16

whole region.

17

coming from the golf course/ and some of it will be

18

coming from the yellow areas and

19

improvement may end up being in the pink area.

20

therefore/

21

will be related to a regional assessment and will be

22

located in the new development.

23

The -- the Planning Commission/

And some of that traffic will be

but the
And/

the traffic signal or left turn lanes

So/ it does occur.

And what I was referring to was not just

24

limited to the Planning Commission because they get

25

recommendations from the Cultural Resources
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1

Commission, the Burial Council, the Architectural

2

Design and Review Board and other groups,

3

Community Association; and they take all that into

4

consideration in their public hearings and attempt,

5

to the best of their ability,

6

impacts not only with respect to the -- to the

7

shoreline but with respect to comprehensive impacts

8

related to the surrounding

the Makena

to mitigate potential

surrounding property.

So, they aren't placing conditions on the

9

10

for this example, on the yellow area; but the

11

conditions do take those areas into consideration.

12

COUNCILMEMBER JOHNSON:

And what I was speaking, though,

13

was about specific conditions on the yellow area

14

because we have been informed by Corporation Counsel

15

that even though those areas may be part of the

16

bigger picture, we cannot impose conditions on those

17

areas because those are not the areas that are

18

before us for rezoning.

19

to.

20

MR. FOLEY:

Okay.

That's what I was referring

You can't require rezoning conditions;

21

but when they are combined with other areas outside

22

of the yellow area and they come in for a specific

23

development project, the improvements required to

24

mitigate the impacts could well be on those yellow

25

parcels.

So, the conditions by the Planning
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1

Commission could include review and mitigation of

2

impacts from the yellow area.

3

It's -- it has to be considered cumulatively.

4

That's a fault of our old traffic reports that we

5

used to see in this County where they were solely

6

related to the project at hand and didn't review the

7

comprehensive traffic in the region, but we don't do

8

that anymore.

9

to consider the cumulative traffic impact for the

10

region.

11
12
13

We -- we require the traffic reports

And in South Maui, that's a big area because
this is all basically one big cul-de-sac.
COUNCILMEMBER JOHNSON:

I understand what you're saying,

14

Mr. Foley; but I still disagree with the fact

15

that -- you're going to look at it comprehensively

16

but unless that whole entire project area comes to

17

you, you cannot say that if -- let's say two of the

18

parcels over on the left-hand side, you would then

19

apply a condition that is on another yellow parcel

20

that's way over on the other side that's not before

21

you.

22

I -- that's kind of what I'm referring to you

23

that, yes, you may look at it and you may say that

24

if this other parcel comes in at a later time, then

25

you may want to put a condition; but I just -- you
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1

know what I mean, we've been told by Corporation

2

Counsel that we can look at the overview but we

3

cannot attach specific conditions onto those yellow

4

areas.

And that was my whole point.
The -- you know -- and you brought this up,

5

6

Mr. Foley; but I just wondered because I read in the

7

paper with regard to the Cultural Resources

8

Commission that they actually at one point had

9

wanted to at least be included on the discussion and

10

that they felt left out of the process.

11

Now, that -- I'm only going by what I read in

12

the paper and that somehow they were told that they

13

couldn't consider this particular action or they

14

couldn't take up the matter because this action was

15

pending before us.

16

And I just -- I want to find out -- if they

17

have a concern, if there's something that we should

18

know, why wouldn't we be allowed to get that

19

information from them if something might impact a

20

condition that we're thinking about considering?

21

MR. FOLEY:

What I said -- what I was quoted as saying is

22

that if the Council wants a recommendation at this

23

time from the Cultural Resources Commission, then I

24

will be glad to forward that question to the board

25

but -- or to the Commission; but I would need a
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1

majority of the Council to vote to ask them a

2

question.
We don't put it on their agenda just for the

3

4

fun of it.

5

and so do we.

6

process.

7

the list before you specifically requires their

8

review, and their review is mandatory.

9

They have a lot of other things to do,
They are specifically included in the

One or more of the conditions in the -- in

COUNCILMEMBER JOHNSON:

10

MR. FOLEY:

11

COUNCILMEMBER JOHNSON:

Well,

the

But it's not timely.
And I understand that; but,

12

you know,

13

that prohibits them from looking at this or

14

considering any part

15

MR. FOLEY:

I mean,

No.

there's nothing in the law then

The -- the law does prohibit them from

16

discussing it when it's not on the agenda.

17

were advised by Deputy Corporation Counsel next to

18

me not to talk about it, and they talked about it

19

anyway.

20

Sunshine Law prohibits their discussion.

21

They -- if it's not on the agenda,

COUNCILMEMBER JOHNSON:

was -- I guess from what I read,

23

communication and any communication item --

25

MR. FOLEY:

the

Well, it was my understanding it

22

24

They

it was in a

That communication wasn't addressed to them.

It was addressed to you.

It was from the
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1

Historic -- State Historic Preservation -- what's

2

their name?

3

Department -- Division of DLNR, yeah.

SHPD, State Historic Preservation

4

COUNCILMEMBER JOHNSON:

5

MR. FOLEY:

6
7
8

9
10
11
12

So--

It was a letter to you.

It wasn't a letter to

them.
COUNCILMEMBER JOHNSON:

And so, how did it get in the

Cultural Resources Commission then?
MR. FOLEY:

One of the members brought it up at the

meeting not on the agenda.
COUNCILMEMBER JOHNSON:

Okay.

So, it was not transmitted

in any way, shape or form?

13

MR. FOLEY:

14

COUNCILMEMBER JOHNSON:

15

Okay.

No.
Okay.

That answers that question.

If during these many long meetings -- and

16

particularly during the archeological review just

17

and I'm only speaking for myself because I'm not an

18

archeologist.

19

looking at.

20

I don't know specifically what I'm

From my personal viewpoint, it would have

21

been helpful to hear from somebody else besides just

22

the developer's representative to at least tell us,

23

are we moving in the right direction?

24

imposing conditions?

25

don't know?

Are we

Are there other things that we
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So, from my perspective, I don't know -- I'm

1
2

assuming people on that board have some level of

3

expertise.

4

a second opinion to at least let us know that we

5

were going in the right direction.

I would have really appreciated kind of

I don't know how other members feel, but I

6
7

feel kind of -- you know, very -- it's very

8

one-sided when we're only getting just one person's

9

viewpoint about something and not a balanced view.

10
11

So, that's just my comment.
MR. FOLEY:

You got a very specific letter from SHPD, and

12

they're the -- they're the experts.

13

the procedure in their letter to you and said that

14

these -- these studies will be reviewed with the SMA

15

applications before the Planning Commission.
That's the way it works.

16

They outlined

That's the way they

17

operate, and they will be consulted.

18

specifically required in your

19

requirements and in this list of conditions.

20

COUNCILMEMBER JOHNSON:

21

attorney.

22

MR. FOLEY:

23

COUNCILMEMBER JOHNSON:

24
25

And that's

in your current

Well, that -- you know, I'm not an

You heard from the experts.
Well, they don't always follow the

law either in their own department.
CHAIR NISHIKI:

You know what, Jo Anne --
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1

COUNCILMEMBER JOHNSON:

2

CHAIR NISHIKI:

Anyway,

thank you.

No, I think if you look at -- under

3

historical and cultural resources, we did address

4

and this may not be to your liking; but we did

5

address that concern in the conditions that we

6

included -- I think it was Mr. Carroll because we

7

had a big discussion about it that included that the

8

Cultural Resources Commission approve this Cultural

9

Resource Management Plan submitted by Makena

10

Corporation in consultation with the Maui Lani [sic]

11

Isle Burial Council and the Na Kupuna 0 Maui.

12

And then it -- we went pretty well

13

word-for-word in some of the concerns raised by the

14

Commission -- SHPD.

15

you're probably not happy about is the fact that the

16

Council is not reviewing that plan.

17

COUNCILMEMBER JOHNSON:

I think the only thing that

And that was always my

18

understanding is that this is the only time we're

19

going to get this before us as a comprehensive

20

zoning issue.

21

CHAIR NISHIKI:

Uh-huh.

22

COUNCILMEMBER JOHNSON:

And if we're going to attach

23

conditions of zoning, I really feel that it's

24

inappropriate for me to consider something -- and

25

I'll say this again, and I've said it many times.
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1

It's inappropriate for me to look at something, say

2

that it's appropriate for rezoning when I have

3

absolutely no clue what is underneath that ground.

4

And we just had this, you know, discussion in

5

another venue this afternoon; but it was said to me

6

and was reminded, you know, to me, well, you never

7

know what you're going to find until you uncover it.

8

CHAIR NISHIKI:

Yeah.

9

COUNCILMEMBER JOHNSON:

So, I'll use that same argument;

10

and I'll apply it to this.

11

you're going to find until you uncover it.

12

You never know what

And that's, to me, what has not been done.

13

So, for me, there might any number of those parcels

14

that I feel are inappropriate to be rezoned and they

15

shouldn't be rezoned but I don't have that

16

information.

17

CHAIR NISHIKI:

So, I'm operating in a vacuum.

Yeah.

And, Jo Anne, I -- personally it

18

may not be the ideal; but this is my take on it,

19

okay?

20

it, when you've got the Maui Lanai Island Burial

21

Council included in it and then you've got the

22

Cultural Resources Commission included in it -- and

23

these are all -- these are all -- and I repeat it

24

again -- people that are either appointed by the

25

Councilor approved by the Council and people that

When you've got Na Kupuna 0 Maui involved in
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live here.
I think that they don't have -- these people

3

here don't have the gumption to say, no, there

4

should be no development after reviewing the plans.

5

Then who else can we really depend upon?

6

These are considered our kupuna.

These are

7

considered people that sit on the Burial Council,

8

but I -- I'm not going to argue with that.

9

feel like this is the best that we could do without

10

it having to come before the Council.

11

COUNCILMEMBER JOHNSON:

12

CHAIR NISHIKI:

13

COUNCILMEMBER JOHNSON:

14

I just

No.

And I respect all of the --

And I don't know
-- people and the organizations

that you've mentioned.

15

CHAIR NISHIKI:

Uh-huh.

16

COUNCILMEMBER JOHNSON:

17

CHAIR NISHIKI:

18

COUNCILMEMBER JOHNSON:

But that's not what my point is.

Okay.
My only point -- and I've tried to

19

make it I don't know how many ways -- is that

20

there's times when things should not be rezoned.

21

Once something has zoning -- you look at the

22

Ritz-Carlton Hotel.

23

unearthed in that Ritz-Carlton area.

24

only when they found out after the fact when people

25

had tried to move bones around -- you know, I'm not

There was a huge area that was
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1

saying that the same thing would happen here; but it

2

had zoning.

3

hotel in a different place.

4

So, they went ahead and they built a

Maybe that is one entire parcel that

5

everything could have left -- been left in

6

(inaudible)

7

as it was.

8

property.

9

going to find a way around that.

10

Everything could have just been left
Nobody ever built a hotel on that
But because you have the zoning, you're

And is it appropriate for people to go

11

wandering around, you know, in a golf course or

12

wandering around on the Ritz-Carlton property when

13

there's (inaudible) there?

14

area that would have been better left undeveloped

15

and left for the kupuna to care for, but we don't

16

have that chance.

17

Maybe that's just an

I don't have that chance.

Maybe other people feel, well, fine,

18

go for it; but it's a big problem for me.

19

guess we'll just have to leave it at that.

20
21
22

CHAIR NISHIKI:

Okay.

Okay.

So, I

Let's

skip to the warm copy of April 6th.
Jo Anne, when do you have to leave?

23

COUNCILMEMBER JOHNSON:

24

Mr. Chair.

25

Any other comments?

let them

CHAIR NISHIKI:

Okay.

I can probably make it until 5:30,

I think right now this Committee
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1

has to have some sort of discussion on timing

2

because of what Jo Anne and Mike profess for

3

tomorrow.

4

rest of you members.

And I really need to talk to Riki and the

So, I'm going to take a 15-minute recess to

5

6

try to figure out -- and I want to emphasize:

7

want to make a decision this week.

8

to delay this project any further.

9

I

I'm not wanting

I think we've had discussion on all -- all

10

the conditions and the Chair's ready and I hope that

11

most of you feel -- except for scheduling.

12

let's take a 15-minute recess and figure out when

13

we're coming back.

(Gavel.)

5:01 p.m.

14

RECESS:

15

RECONVENE:

16

CHAIR NISHIKI:

17

So,

5:20 p.m.
Meeting please reconvene.

Two areas of concern that I'd like members to

18

look at:

19

interesting comments that he had in here that you

20

may want to consider for the next meeting.

21

he had some concerns about density, No.4, we

22

shouldn't allow any other restaurants or other

23

businesses if you are to give that zoning.

24

other is No.1,

25

One was Dick Mayer submitted some

In that

The

the ohana.

So, those areas,

I think, are something that
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maybe we want to look at,

2

list be certified by the housing -- County Housing

3

Office are some areas that you may want to look at.

4

26, affordable housing

The other that you received also is under

5

the -- a letter dated -- to David Raatz from Wendy

6

Wiltse who is with EPA in regards to what she calls

7

a peer reviewer to provide an objective critique of

8

the water quality and marine biology monitoring

9

plans that you may want to look at.
And,

10

finally,

just because I did get a lot of

11

my opinions -- and maybe not the way that someone

12

else would have written it but -- from Mr. Moto in

13

regards to the SMA and the powers given -- so, I

14

would like our legal advisor who looks at and

15

understands SMA law and zoning laws to give a brief

16

overview prior to con -- recessing the meeting.

17

Mr. Moto.

18
19
20

MR. MOTO:

Good afternoon, Mr. Chairman and members.

I'll

try to be as brief as possible.
During the break the Chair asked me if I

21

would be willing to address briefly the issue of

22

that came about in your previous

23

just before your break about the issue about

24

comprehensive review, a phrase that was talked about

25

on Page 4 of the memo.
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And regarding that particular language, it's

1

2

certainly true that the subject agenda item

3

represents probably the last opportunity -- by

4

opportunity,

5

discretionary approval -- land use approval that

6

that the landowner faces.

7

SMA for now,

8

the last time when the Makena Resort is viewed in

9

its -- in at least in such a broad scope, blue areas

10

I mean because it's the last major

And I'm putting aside the

that that is -- this will possibly be

and pink areas at the same time.

11

What happens at the SMA level will depend on

12

a couple of factors.

13

upon the timing,

14

applications that are submitted.

15

In large part,

it will depend

scope and nature of the particular

No one knows, mainly because we have no

16

information to inform us, as to when such SMA

17

applications might be filed, what they might cover

18

specifically, which ones would be filed first,

19

cetera.

20

I say that because,

et

therefore, one can

21

conclude from that level of uncertainty that it may

22

not be the case -- and it's probably not going to be

23

the case -- that the Planning Commission -- if it is

24

presented with an opportunity to review an SMA

25

application or work within this Makena Resort,
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1

probably unlikely that it will -- the SMA is going

2

to be for either the entire resort or very large

3

portions of the resort.
It's probably more likely,

4

I'm going to

5

assume,

6

the pink areas or yellow areas or -- that are out --

7

set forth on the map.

8
9

that it will relate to specific subparts of

The SMA permit process, as you know,

tends to

be very fact based; and it tends to be very

10

application driven, which means that the review will

11

be primarily focused upon the area that is described

12

within the SMA application.

13

Now,

the Planning Director is correct in the

14

sense that the Maui Planning Commission, as the

15

other commissions are, are -- often do and are free

16

to consider and should consider the cumulative

17

impacts that are associated with the proposed

18

development.

19

However,

that does not necessarily mean that

20

they would examine in detail or look at the

21

comprehensive land uses throughout the resort.

22

will only consider it to the extent that it's

23

relevant and material to the application that is on

24

their agenda.

25

They

Finally the -- I ' l l step back a little bit
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1

and say that the description -- or the distinction

2

that I have tried to make between the -- the

3

comprehensive review that's involved in a -- in a

4

large scale rezoning like this and a review that's

5

conducted at the SMA level is -- is

6

understandable -- or it makes sense if you step back

7

a bit and recognize that the power to zone, which is

8

granted to counties by Chapter 46 of the Hawaii

9

Revised Statutes.

The Zoning Enabling -- the Zoning

10

Enabling Act is codified within that chapter.

It's

11

really -- and the -- and the Coastal Zone Management

12

Law, which is Chapter 205A, really are two separate

13

laws that have two different origins and have --

14

serve different functions.
The zoning law is, of course, a law that's

15
16

designed to permit municipalities to zone properties

17

in accordance with the comprehensive plan of land

18

use for the welfare, safety and health of the

19

public.

20

law that accompanies the power to zone.

21

And, of course, there's an enormous body of

The Coastal Zone Management law is a

22

Congressionally initiated program, a nation-wide

23

program, whose primary emphasis is upon the

24

preservation and maintenance of the coastal

25

environment and public access and recreational and
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1

historic resources associated with that coastal

2

zone.

3

The distinction is important -- perhaps more

4

academically than in practice because in practice

5

what tends to happen is that oftentimes the Coastal

6

Zone Management process is treated as if it were a

7

de facto second type of zoning or land use approval

8

which is somewhat a departure of -- from its true

9

and original intent.

10

There is -- there is no doubt that the zoning

11

power is a legislative power.

12

body of law that accompanies it.

13

on -- for today is -- is -- requests that relating

14

to that power.

15

There's an enormous
The agenda item

And while it is true that there are many

16

issues and facts that can be addressed at the SMA

17

level, I think it's already been pointed out that

18

the SMA review is really

19

to be true to the intent and purpose of the SMA law.

20

It's going to be for a slightly different purpose.

21

It's going to have -- it's going to use specific

22

criteria specific to the SMA law, and it's not

23

really intended as -- or meant to be a substitute

24

for the kinds of zoning policy decisions that are

25

made through zoning bills like the one on the agenda

when one
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today.

2

I'm done, Mr. Chair.

3

CHAIR NISHIKI:

Questions?

4

COUNCILMEMBER JOHNSON:

Jo Anne.

Brian, if at some point in time --

5

let's just assume that this were to go through with

6

all these conditions.

7

line moves down.

8

you know, whoever just moves the SMA line down.

11

Let's say some future Councilor,

What happens to any of this review that we're

9
10

Now, let's say that the SMA

relying upon?
MR. MOTO:

Well, Mr. Chairman, if -- if the SMA line were

12

to shift which,

13

significant -- and, you know,

14

process in order to do that and it's not easy to do;

15

but I'm going to assume for the sake of your

16

question that it is done -- then, yes,

17

may -- it could very well leave portions of the

18

Makena Resort out of the SMA which means that they

19

may not necessarily be subject to the SMA procedures

20

that people have been talking about.

21

COUNCILMEMBER JOHNSON:

I should note, would be quite

Okay.

there's a whole

then it

I had one other question,

22

too; and this is in regard to -- because I know you

23

know what you're talking about.

24
25

Under Section 19.510.1 -- 010 where in the
application, which is the application,
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1

that we've received for the change in zoning, it

2

said all applications shall provide the following.

3

And it just -- and I'll read it.

4

preliminary archeological and historical data and

5

comments from the Department of Land and Natural

6

Resources and the Office of Hawaiian Affairs and, if

7

applicable, a preservation mitigation plan which has

8

been reviewed and approved by the Department of Land

9

and Natural Resources and the Office of Hawaiian

10

It says,

Affairs.
So, if there's no preservation mitigation

11
12

plan and this -- I mean, if there were ever one to

13

be required, it would be, in my view, appropriate to

14

have it here.

15

review -- I've heard comments that this particular

16

condition will address that issue.

17

If they've not had an opportunity to

Then I guess my question is:

Why bother to

18

put it in the law if there's another way to address

19

it?

20

following the letter of the law and is SHPD

21

following the letter of the law when we do something

22

like this?

23

MR. MOTO:

And I guess I'm just confused about are we

Mr. Chairman, the question just posed was

24

addressed in a

25

archeology but in a more general sense in a

not maybe specifically relating to
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1

memorandum that our office issued last month, yes,

2

on the issue of whether the application was, quote,

3

complete and whether it was legal or illegal for the

4

Council to proceed to decision making on this

5

matter.

6

And as we discussed in that memorandum, which

7

should be available in your binders, what we find --

8

what we basically concluded was that the -- really

9

the decision as to what amount of information and

10

what level of detail of information is necessary in

11

order for the Council to determine whether the

12

criteria for rezoning are met is something for the

13

Council to determine.

14

We noted that, you know,

it's very much a

15

judgment call as to what -- well,

16

sometimes it's a judgment call as to -- to decide to

17

what extent each of the many enumerated listed items

18

are even applicable because, depending upon the

19

facts and depending upon the specific land or

20

application involved, sometimes not all of the

21

enumerated items apply; but in many cases, many of

22

them do.

23

that extent.

24
25

first of all,

So, there's an exercise of judgment to

I think, if I remember correctly, on that
subject of archeology, I -- I think there's the
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1

argument that facially the -- at least the

2

minimal -- what would appear to be the minimal

3

threshold that's set forth in that application

4

requirement has been met or at least has been

5

arguably been met by the applicant.

6

In fact,

I think the Planning Department has

7

officially taken this position in the sense that

8

in -- a comment from S

9

were given opportunity to review.

SHPD was obtained.

They

The application

10

makes references to various archeological reports,

11

et cetera.

12

Now, whether it -- whether you think --

13

whether you, as the Council, believe that that

14

information is adequate for your purposes and

15

whether it's sufficient in order for you to decide

16

whether it satisfies the criteria for decision

17

making that's in Section 19.510.040, which is the

18

section that comes two or three pages later, is

19

something that you must make based upon your best

20

judgment and on the facts.

21

COUNCILMEMBER JOHNSON:

If, let's say, we had sufficient

22

information and we decided we wanted to put a

23

cultural easement because that's appropriate, this

24

is the only time we'll have a chance to put a

25

cultural easement on that property; is that correct?
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MR. MOTO:

Well, Mr. Chairman,

first,

I'm not -- I have to

2

admit I'm not sure what you mean by cultural

3

easement.

4

COUNCILMEMBER JOHNSON:

Well, you know,

let's say that

5

there was an easement that there was a section of

6

the property that was inappropriate.

7

conservation or maybe I'm not using the --

8

MR. MOTO:

9

COUNCILMEMBER JOHNSON:

Maybe it's

No.
-- proper terminology; but anyway,

10

we would just say there can be absolutely no

11

development in this particular area and,

12

filing of a deed restriction or easement, we said,

13

okay, that's -- you can't do anything in that area.

14

MR. MOTO:

through the

Mr. Chairman, well, yes -- I mean, matters of

15

that kind can certainly be addressed within this

16

context by this body.

17

Could it happen?

I'd say the Planning

18

Commission level, I think the answer is yes.

19

course, it would depend upon what the Planning

20

Commission finds and decides.

21

Of

It's, again -- because all of this is in the

22

SMA, what's very likely to happen is that when any

23

SMA application comes in, it will be routed -- well,

24

maybe I should let the Planning Director speak to

25

this; but it seems to me that there's a very high
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1

likelihood that it's going to be routed to two other

2

agencies -- excuse me -- the Urban Design Review

3

Board, No.1, and the Cultural Resources Commission,

4

both of which will have input and comments to make

5

or will have opportunity to make comments on such

6

application.
and, furthermore,

7

to follow up on

it is possible that a condition could be

8

your

9

imposed relating to an archeological easement or

10
11

cultural easement as you
COUNCILMEMBER JOHNSON:

Yeah.

And the only reason I ask

12

that is because when I read Mr. Nishiki's

13

memorandum, basically I look at legislative function

14

and I look at administrative function.

15

always my understanding that legislatively we're the

16

ones that deal with easements.

17

that other -- you know --

18

MR. MOTO:

19

COUNCILMEMBER JOHNSON:

It was

And I didn't think

Oh.
-- I mean, perhaps state --

I

20

didn't think that the Planning Commissioners could

21

impose or accept easements.

22

MR. MOTO:

Yes, you -- yes, you make a good point in that

23

no agency like the Planning Commission could accept

24

an easement on behalf of the County.

25

something that only the Council can do pursuant to
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Maui County Code.

2

That does not necessarily mean, however,

that

3

there might not be a suggestion that that be done or

4

that some arrangement like that be achieved.

5

example, it could be the case that

6

of their review and discussions,

7

Maui Planning Commission get the applicant to agree

8

to convey such an easement to land trust,

9

example.

10

COUNCILMEMBER JOHNSON:

11

MR. MOTO:

12

COUNCILMEMBER JOHNSON:

13

MR. MOTO:

14
15

Okay.

For

in the course

that the CRC or the

for

So--

Obviously I'm just speculating but -Right, right.

these are the kinds of things that are

possible.
COUNCILMEMBER JOHNSON:

Yeah.

And the only thing I'm

16

trying to do is separate the legislative function

17

from the administrative function and that,

18

scope of our authority, we would be the ones that

19

would be the appropriate body to impose, if we were

20

going to impose an easement at this level, as

21

opposed to saying, oh, well, maybe somebody will put

22

a condition on there at some future point in time;

23

and maybe it will go to a Coastal Land Trust or

24

Historic Preservation Trust,

25

in the

that kind of thing.

And -- and just for the record, Mr. Chair,
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1

I -- I was given a copy of the communication that

2

earlier Mr. Foley referred to that -- when I asked

3

about Cultural Resources Commission.

4

the same one -- it might have been a different one;

5

but anyway, the copy that I was given was a letter

6

of March 15th.

7

SHPD.

8

from Mr. Nishiki, but then it was carbon copied to

9

the Cultural Resources Commission.

10
11
12
13

And if this is

And it was to you, Mr. Foley, from

It might have been in response to a letter

letter that I was talking about.
CHAIR NISHIKI:

And that was the
So, thank you.

Any others questions or comments for

Brian?
Okay.

We've checked with all Council

14

members.

If it is possible, because you have,

15

again, Mr. Mayer's, Ms. Wiltse's concerns -- and I'm

16

sure that some of you now have looked at the fresh

17

print on the April 6th communication that I provided

18

to you, that you have between tonight and tomorrow

19

afternoon in which this Committee will recess still

20

at 4:30 to perhaps submit some sort of condition

21

should you want to.

22

make duplicates as we go through the entire

23

conditions tomorrow evening.

If not, maybe have your staff

24

So, 4:30 is the time that all members have

25

said that they can be available tomorrow evening,
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1

April the 7th.

So, this Committee will stay in

2

recess until April 7th, 4:30, County Council

3

Chambers.

Thank you.

(Gavel. )

4

5

RECESS:

5:45 p.m.

6

7
8

9

10
11

12
13

14
15
16
17
18
19

20
21
22
23
24
25
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