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24
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CHAIR NISHIKI:
reconvene.

Meeting on Planning and Land Use, please
Members, in front of you that just got
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1

passed out was the January 31st letter from the

2

Department of the Corporation Counsel.

3

I also passed out to you a kind of a

4

direction in which I hope that tonight we can set

5

the Committee to our intentions and how we will move

6

by voting on each of the proposed conditions and

7

then after we completed voting on each condition,

8

then to accept one of the following motions, either

9

to pass incorporating the list of approved

10

conditions, or to file, deny the application.

11

And then being that I sit as the Chair, I was

12

hoping that I would not have to make the motions for

13

my list of possible conditions that I would like to

14

place.

15

that way,

16

impartial and not have to step down to make any

17

motions.

18

So anyone who would like to that motions
I can keep the Chair's position and remain

Is that acceptable?

Thank you.

Also, there is couple of e-mails

19

sent to you that we placed also on the -

20

Maui Tomorrow, the other I don't know who from,

21

Danny G., I guess, or Daniel Grantham, excuse me.

22

one from

And then for tonight's conditions, we're

23

going to use the master sheet of April 6th that we

24

passed out to you with the 44 conditions and the

25

pages numbered 1 through 11.

Any objections?
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1

COUNCIL MEMBERS VOICED NO OBJECTIONS.

2

CHAIR NISHIKI:

Any comments from Committee Members prior

3

to us moving now and discussing 44 conditions?

4

Charmaine?

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

(Inaudible)

Oh, okay.

Any other discussion from

7

Committee Members in regards to how we anticipate to

8

move on this?

9

starting from 1 then move right through.

10
11
12

Chair would accept the motion

COUNCILMEMBER KANE:

Can we wait for Charmaine to come

right back?
CHAIR NISHIKI:

Oh, yes.

I anticipate some of the

13

controversial ones will be timeshare, affordable

14

housing.

15

COUNCILMEMBER KANE:

16

CHAIR NISHIKI:

17

COUNCILMEMBER KANE:

Mr. -- Mr. Chair?

Yeah.
Can I make a proposal for this body
Because I think this body, in its

18

to consider?

19

discussion because we didn't have any formal motions

20

on the floor,

21

talking, that there hasn't been any sort of clock or

22

anything that's been timing people on how long they

23

talk.

24
25

you know, in the weeks that we've been

But because now we're going to get into
discussion on voting up or down, is it your
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1

intention, Chair, to at least try to stay within the

2

confines of our adopted rules of the Council as far

3

as the amount of discussion for each one?

4

Otherwise,

5

and forth, people can raise their hand 10 times, 12

6

times.

7

can just go on and on, we can go back

So I'm just asking if you're going to be

8

willing to confine ourselves to the rules that we

9

all unanimously adopted at the beginning of the term

10

with respects to the amount of discussion that you

11

allow to occur?

12

And it's just, again,

to try and maintain

13

just an order of -- order of the proceedings, since

14

now we're getting into voting, going up or down,

15

making motions and whatnot, sir?

16

CHAIR NISHIKI:

I would hope that we've had the

17

discussions, Council Members, and that we would not

18

have to initiate any rules.

19

of you probably have exhausted motions already.

I would hope that those

20

So if it gets to whereby people are dragging

21

on arguments or whatever, then perhaps we can start

22

looking at it, but I don't know, the Chair has

23

confidence that we won't run into that situation.

24

Go ahead,

25

Dain.

COUNCILMEMBER KANE:

Yeah.

And just for clarification,

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

PLU 4/7/04

1

6

I'm not trying to initiate any rules.

2

CHAIR NISHIKI:

No.

3

COUNCILMEMBER KANE:

Yeah, yeah, because that's what you

4

said so I just

I'm just saying that if we can

5

all, again, agree in spirit that -- I know that you

6

don't want to stop us from having -

7

making a comment because like you said in your

8

previous -- the previous discussion in our meeting,

9

some of us are very passionate about certain

you know,

10

components, and we may want to, you know, have

11

something to say during the discussion.

12

So as long as we know that as the Budget

13

Chair, I think, stated to us, there's a clock

14

ticking, and we can only go so long more.

15

So anyway, thank you, Chair, for allowing me to make

16

my comments.

17

CHAIR NISHIKI:

Okay.

Okay.

18

Restrictions.

19

a motion to pass.

20

Number 1, Density and Height

Chair will read

and then entertain

The density of R-l, R-2, and R-3 Residential

21

District zoned areas shall not exceed 2.5

22

single-family dwellings units per acre.

23

COUNCILMEMBER CARROLL:

So move.

24

COUNCILMEMBER PONTANILLA:

25

CHAIR NISHIKI:

Second.

Moved by Mr. Carroll, seconded by

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/7/04

1

7

Mr. Pontanilla.

2

COUNCILMEMBER KANE:

3

CHAIR NISHIKI:

Any discussion?
Mr. Chair?

Mr. Kane.

Just for clarification, I know

4

Mr. Foley,

5

-- the brief time that we did meet, he did make some

6

comments with respects to what would be considered

7

or at least

8

appropriate at certain levels, whether it's land use

9

zoning application or later on.

10

I believe, in yesterday's meeting in the

well,

I'll use that word considered

And I know he provided a list of these would

11

be things that are historically and more appropriate

12

here,

13

more appropriate there.

and this is something that would probably be

Is it possible for the Director, if he has

14
15

something that he had

16

at least have an idea, instead of after every motion

17

we ask the Director is this something that in your

18

opinion, Mr. Director, Mr. Chair, and again,

19
20

CHAIR NISHIKI:

- is reading off of that we

Unless -- unless he has something to say,

I'm not going to recognize him.

21

COUNCILMEMBER KANE:

22

MR. FOLEY:

23

COUNCILMEMBER KANE:

Okay.

And I don't know if Mr. -

(Inaudible)
Yeah.

But I don't know if

24

Mr. Foley's going to be willing to -- if there's

25

something -- if we're talking about a drainage
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1

issue, as an example, and that was one example you

2

said that would be taken up at the SMA portion, if

3

Mr. Foley is going to be bold enough to raise his

4

hand and say this is a condition as our

5

Department's position is that this would be better

6

served at the SMA level.

- our

7

I don't know if he's going to be willing to

8

do something so I just wanted to ask for that full

9

participation.

10

CHAIR NISHIKI:

Yeah.

I'm not going to force him.

And

11

we've had that discussion, and we can have it again,

12

should he decide.

13

Mr. Foley, and I would recognize him should I see

14

his hand raised or should any of you decide you want

15

more cIa

fication.

16

COUNCILMEMBER KANE:

17

CHAIR NISHIKI:

18

COUNCIL MEMBERS:

20

CHAIR NISHIKI:

21

VOTE: AYES:

23
24

Okay.

Thank you, Chair.
Any discussion?

Seeing none, all

those in favor say aye.

19

22

But that's totally up to

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
None.
ABSTAIN:
ABSENT:
None.
EXC.:
None.
ACTION: APPROVE PROPOSED CONDITION NO. 1

25
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CHAIR NISHIKI: Number 2.

In the A-2 Department -

2

Apartment District zoned areas, the density shall

3

not exceed eight units per acre, and the building

4

height shall not exceed 45 feet, period.

5

COUNCILMEMBER CARROLL:

6

CHAIR NISHIKI:

7

VICE-CHAIR HOKAMA:

8

CHAIR NISHIKI:

9

10

So move.

Moved by Mr. Carroll.
Second.

Second.

Seconded by Mr. Hokama.

Seeing none.

Any discussion?

All those -- Jo Anne?

COUNCILMEMBER JOHNSON:

Mr. Chair, this was the one -- you

11

know, like where you wanted to make an amendment, do

12

you want us to take the amendments as these

13

conditions come up?

14

CHAIR NISHIKI:

15

COUNCILMEMBER JOHNSON:

16

You make the amendment
Okay.

ght now.

Well, this was your

amendment, I believe, so let me find your paper.

17

CHAIR NISHIKI:

I didn't have any.

18

COUNCILMEMBER JOHNSON:

I thought that there was an actual

19

number, and perhaps it was on Mr. -- I'm trying to

20

think.

It was on Dick Mayer's.

21

CHAIR NISHIKI:

Yeah.

22

COUNCILMEMBER JOHNSON:

Okay.

And that is on number 2,

23

and I would move to make an amendment, then, to

24

change 45 to 35 feet with a maximum of three

25

stories, as recommended by the Planning Commission.
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2

CHAIR NISHIKI:

Any second?

Seeing none, amendment dies.

Any other discussion or amendments?

3

COUNCILMEMBER TAVARES:

4

CHAIR NISHIKI:

5

COUNCILMEMBER TAVARES:

Yeah.

Charmaine?

Discussion on the motion.

Go ahead.
Yeah, I know that we had received

6

a -- you know, a sheet from Mr. Mayer recommending

7

that we go back to 35 feet and three stories

8

maximum, but we

9

about four hours total, and the -- and at the time

I think we discussed this for

10

so on our final decision on this was that it's much

11

easier to deal with 45

12

numbers of stories.

et than it is to deal with

And so if we get out of that syndrome and at

13
14

that time, we did have consensus for 45 feet.

15

just not to ignore what he had -- was proposing, but

16

that we had considerable discussion regarding this

17

particular issue.

18

CHAIR NISHIKI:

19

COUNCILMEMBER KANE:

So

Mr. Kane?
Mr. Chair, I'd like to make a point

20

of clarification not to the motion but to, I think,

21

the bigger -- the process, itself.

22

for

23

CHAIR NISHIKI:

24

COUNCILMEMBER KANE:

25

And I apologize

Go ahead.
I'm just trying to get some clarity

as how we proceed.

I think one of the main issues
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1

that was brought up in one of the memos distributed

2

to the body by Corporation Counsel that referenced

3

the Nollan/Dolan cases.
My

4

- my question was is it going to be, if

5

at all, better to -- for each item or each condition

6

that this body ultimately adopts at each -- at each

7

time we get there, or once we go through the list

8

and we select the

9

that are acceptable, is there going to be an effort

- a total number of conditions

10

by this body to forward to both the -

11

to Corp. Counsel to see if it meets the Nollan/Dolan

12

test?

13

or primarily

Because this was an issue that was brought

14

forward.

15

you requested from Corp. Counsel.

16

on it, and it kind of described some parameters of

17

how far we can go as far as the authority for

18

conditions.

19

It was something that,

you know,

you

We got feedback

And because I'm not an expert, and I don't

20

think any of us are experts, is there going to be,

21

at some point, a forwarding to Corp. Counsel to at

22

least provide us with some legal assurance -- a

23

legal opinion as to the -- based on Nollan/Dolan and

24

the information that was passed on to us whether or

25

not the conditions that we pass meet or exceed or
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1

pass some sort of, you know, scrutiny from

2

our legal, -- from our legal arm?

3

CHAIR NISHIKI:

You have every right to ask that question

4

as individual Members.

5

through the 44 conditions, you can ask generally a

6

question, and -

7

Mr. Moto wants to respond directly,

8

done.

9

10

COUNCILMEMBER KANE:

Even after this, we go

and -- and I don't -

and unless

that can also be

Let me -- let me re-ask the question,

then.

11

CHAIR NISHIKI:

Go ahead.

12

COUNCILMEMBER KANE:

Because it's a normal procedural

13

question, not a legal question, but my question is

14

to you, Mr. Chair.

15

Is it more appropriate for us to go each one

16

and ask, or would it be better for us to forward to

17

Mr. Moto after we've gone through the complete list,

18

taken the vote, and then have Mr. Moto at least

19

provide a comment, you know, prior to -- you know,

20

if -- if this application for the sake of discussion

21

does move forward, that Mr. Moto provide us at least

22

some feedback as to the conditions that are adopted

23

pass the Nollan/Dolan test?

24

looking for it as expedience

25

CHAIR NISHIKI:

Yeah.

And so I'm -

However -- okay.
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1

answer.

However you want to deal with it.

2

want a written letter to Mr. Moto that you

3

individually handle or if you want to ask him as

4

each motion is made, the Chair has no objection.

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

7

COUNCILMEMBER KANE:

8

CHAIR NISHIKI:

9

COUNCILMEMBER JOHNSON:

If you

Okay, thank you.

I leave that up to individual Members.
Thank you, Chair.

Jo Anne?
Mr. Chair, I'd just like to make a

10

point, and that is that the conditions that we have

11

spent considerable time on doing,

12

agreeable to the developer, he was sitting here for

13

most of the drafting of these conditions.

14

if they are

If they were agreeable to the developer at

15

that point in time,

16

perceived test, we are the policymaking body.

17

the individual who is representing the corporation

18

agreed to it, whether or not it meets any test, I

19

believe that we should put in the conditions because

20

they have been with the approval.

21

I believe whether they meet any
If

Nollan/Dolan was a contested situation; and

22

therefore, anything that we put in, Mr. Chair, I

23

would think if the developer objects to it after we

24

finish the process, he may challenge it underneath

25

those rules.
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We are the policymaking body.

1

And if we

2

discuss these items at length, I think at least we

3

should allow the developer, if he chooses to

4

challenge it, then let him do so.

5

CHAIR NISHIKI:

Any other discussion?

6

COUNCILMEMBER KANE:

Mr. Kane?

I agree it's a policy decision.

7

However, if we're going to take the attitude of you

8

know what, this is the way we're going and if you

9

don't like it, sue me,

I don't know if that's in the

10

spirit of -- of what we've tried to establish in

11

these meetings.

12

And all I'm pointing out, Mr. Chair, and I
it's merely a request, that there at least

13

it's

14

at some point in time some acknowledgment of a memo

15

that was received by Corp. Counsel pointing out the

16

importance of Nollan/Dolan.

17

And that's all it is.

And -- and to also

18

point out, Mr. Chair, that quite frankly,

19

conditions that are in front of us did not have the

20

full -- the

21

consistency in responding to each and everyone of

22

these 44 conditions.

23

the 44

the developer was not provided

If all of us recall, he was allowed to come

24

up and go through some of the list, but then we did

25

get embroiled in discussing some at length and so we
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1

adjourned, we recessed meetings, reconvened

2

meetings, and at different meetings either he was

3

there or he wasn't there.

4

So for the sake of consistency, all I'm

5

suggesting is that there be a consideration at some

6

point where Corp. Counsel can at least provide us

7

with some legal opinion, and that's all it is, that

8

we're okay.

9

If there's a problem of we overstepping in

10

our authorities as far as not providing rational

11

nexus and, you know, the

12

Nollan/Dolan, then that's all I'm asking, that we

13

get some feedback at some point in time during this

14

process from Corp. Counsel.

15

- the components of

And it's not to, again, create any

16

contentiousness.

I'm just trying to make it as

17

smooth as possible for these proceedings.

18

you, Chair.

Thank

And that's my final comment for this.

19

CHAIR NISHIKI:

Okay.

20

COUNCILMEMBER JOHNSON:

Any other discussion?

Jo Anne?

Mr. Chair, I did not imply, nor

21

did I infer that the person in the form of the

22

developer would have to sue us.

23

All I'm stating is that when we finish our

24

deliberations, if they object to anything, they will

25

certainly voice that at first reading, at which time
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1

I think that would be the more appropriate time to

2

allow this discussion to take place.

3

So I believe that the developer, if he had

4

any concerns about these conditions, he can do what

5

every other person is doing and object to it in

6

writing.

7

This is just simply using a process to expedite

8

things.

9
10

CHAIR NISHIKI:

COUNCIL MEMBERS:

12

CHAIR NISHIKI:

13

VOTE: AYES:

15
16

Any other discussion?

Seeing none.

All

those in favor, say aye.

11

14

This is not involving any litigation.

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
None.
ABSTAIN:
None.
ABSENT:
EXC. :
None.
ACTION: APPROVE PROPOSED CONDITION NO. 2

17
18

CHAIR NISHIKI:

Number 3.

In the B-2 Community Business

19

District zoned areas, the gross floor area of each

20

building shall not exceed 60 percent of the total

21

lot area.

22

COUNCILMEMBER CARROLL:

23

COUNCILMEMBER KANE:

24

CHAIR NISHIKI:

25

Mr. Kane.

So move.

Second.

Moved by Mr. Carroll, seconded by
Any discussion?

Jo Anne?
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COUNCILMEMBER JOHNSON:

To use Mr. Mayer's memorandum

2

again, his statement is that 60 percent would mean

3

270,000 square feet, and this would be too large for

4

a shopping center.

5

percentage.

6

So he was suggesting a smaller

He doesn't make the suggestion there, but I'm

7

assuming something less than 60 percent because it

8

would be 270,000 square feet.

9
10

CHAIR NISHIKI:

Okay.

COUNCILMEMBER JOHNSON:

Any discussion?
My recommendation, Mr. Chair,

11

would be to reduce it to 50 percent instead of the

12

60 percent.

13
14

CHAIR NISHIKI:

You can make it as -- as an amendment if

you want to.

15

COUNCILMEMBER JOHNSON:

16

amendment.

17
18

CHAIR NISHIKI:

I would make it 50 percent as an

There's an amendment to make the 60, 50

percent of the total lot area.

19

COUNCILMEMBER TAVARES:

20

Mr. Chair.

21

CHAIR NISHIKI:

22

COUNCILMEMBER TAVARES:

Any second?

Point -- point of information,

Go ahead.
Can we find out what is the

23

existing code requirement for coverage in

24

commercial?

25

CHAIR NISHIKI:

Mr. Foley or Mr. Moto?

And I think that
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1

the Committee needs to also remember this was in an

2

area that the developer represented entails all --

3

an already developed tennis court and --

4

COUNCILMEMBER TAVARES:

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

Pro shop.

Pro shop.

Pro shop.

So therefore, I think you ought

7

to look at that consideration.

8

to state that this can be eliminated and something

9

else can be replaced, so --

10

MR. FOLEY:

11

CHAIR NISHIKI:

12

MR. FOLEY:

However, it is not

Mr. Chairman, I just wanted to refer to -Go ahead, Mr. Foley.

- our -- our March 2nd memo titled, "Change

13

in Zoning for Makena Resort."

14

pointed out that the

15

9.817 acres, but the existing clubhouse and parking

16

cover 6 acres.

17

are 3.8 acres remaining in this B-2 Dist

18

the potential would be 35,600 square feet of

19

additional building.

20

On the third page, we

the acreage before you is

So the remaining -- there's -- there
ct, and

Now, that, as you just mentioned, assumes

21

that they leave the golf course, clubhouse, and

22

parking lot.

23

right now, is for an additional commercial square

24

footage of 35,600 square feet.

25

CHAIR NISHIKI:

But the

- the potential, as it stands

Any questions or comments?
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MR. MOTO:

Mr. Chairman, Mr. Foley suggested I take a look

2

at Chapter 19.18, which is the B-2 Community

3

Business District standards.

4

standards -- well, I'll -- I'll -- it's not phrased

5

exactly the way the condition is written.
it

I'll just

And using those

- I'll just read the

6

It

7

ordinance to you.

8

height regulations, and this is what it says, is the

9

maximum height of any building shall be limited by

There's a section dealing with

10

the total floor area which shall not exceed in

11

square feet 200 percent of the total lot area.

12

So the maximum height of any building shall

13

be limited by the total floor area which shall not

14

exceed in square feet 200 percent of the total lot

15

area.

16

But there's another section that says that

17

the minimum lot area shall be 6,000 square

and

18

the minimum lot frontage shall be 60 feet.

19

that's it.

20

not phrased in terms of 60 percent of lot area.

21

It's not as simple as that.

But

They don't -- the -- the ordinance is

22

CHAIR NISHIKI:

Any other questions?

23

COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.

My question would just be, you

24

know, how would that equate to, then, when you

25

basically view that as a percentage of,
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total lot area?
MR. FOLEY:

I

Is this more?
Mr. Chairman,

-- I

no idea.

4

Brian just wrote totally confusing.

5

never been asked before to explain it.

6

doesn't really limit the floor area ratio.

7

limits the height, right?

9

10

MR. MOTO:

I -

I don't know.

3

8

I mean,

Is it less?
I have

I find that sentence that
I'm glad I've
I mean,
It just

Mr. Chairman, it -- it appears to say that the

total floor area shall not exceed 200 percent of the
total lot area.

11

And -- and that's because you could have

12

multiple floors with a combined floor area that

13

exceeds the -

14
15
16

the--

COUNCILMEMBER TAVARES:

(Inaudible) building is bigger

than the lot.
MR. MOTO:

ght.

As I said, the ordinance is not written

17

in the same approach or manner that the condition is

18

written in.

19

more complicated fashion.

The -

20

COUNCILMEMBER TAVARES:

21

MR. FOLEY:

the ordinance is written in a

Okay, thank you.

And just to add to that, it's actually more

22

complicated than that because there are other

23

requirements for side yard -- side setbacks or

24

building setbacks and parking and landscaping that

25

mean that

- that, you know, modify that 200 percent
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1

floor area ratio so we're kind of unfortunately

2

comparing apples and oranges.

3

COUNCILMEMBER JOHNSON:

4

CHAIR NISHIKI:

5

COUNCILMEMBER JOHNSON:

Okay.

Thank you, Mr. Chair.

Jo Anne?
Hearing that, I wonder, you know,

6

and I don't know because I can't recall what the

7

statement was made by Mr.

8

meetings.

9

any intent to expand beyond what they currently had

gueiroa during our

But if I recall, I don't think there was

10

in terms of their existing commercial area, at least

11

for this particular area.

12

So I wonder if a statement couldn't be made,

13

in

14

then putting in language that really is almost in

15

contradiction to something we already have in an

16

ordinance, to say that they wouldn't be ab

17

build any additional commercial in that area without

18

returning to the Council, something to that effect

19

so that whatever's there currently, there's not a

20

problem or if they want to reconfigure

21

before the BVA in terms of modifications with square

22

footage, but, you know, to basically just

23

that's my recollection, Mr. Chair, is that the

24

representation was made that that was their intent.

25

instead of trying to get so complicated and

to

or go

- and

So I don't know how the other Members feel,
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1

if everybody wants to leave this in and there's

2

another 35,000 square feet that can be added without

3

doing anything about it, you know, then I guess

4

that's up to the individual Members.

5

But I just am -- I have the same concerns

6

because there doesn't seem to be any clarity on this

7

particular issue because we've read an ordinance

8

that even our Planning Director right now is

9

confused about.

10

CHAIR NISHIKI:

11

VICE-CHAIR HOKAMA:

12

CHAIR NISHIKI:

13

VICE-CHAIR HOKAMA:

And frankly,

I am really confused.

Any other comments from Committee Members?
Chairman?

Mr. Hokama?
It is my opinion of understanding this

14

proposal that we're just talking about the ground

15

floor and that we're asking that if it's a hundred

16

square foot ground floor area, that it be confined

17

to 60 percent or 60,000 square feet, taking in

18

consideration all of the setbacks from the frontage,

19

the side and rear of the lot, and that other

20

applicable requirements as part of the Code, whether

21

it be under the B-2 Subdivision Code or zoning code

22

would be applicable, but here we are limiting the

23

footprint of the actual size on the ground floor,

24

and -- and that's what I

25

condition to be, and I have no problem supporting

I interpret this
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it.
CHAIR NISHIKI:

Any other comments?

There is not an amendment right now.

4

COUNCILMEMBER JOHNSON:

5

CHAIR NISHIKI:

6

COUNCIL MEMBERS:

7

CHAIR NISHIKI:

8

COUNCILMEMBER JOHNSON:

9

CHAIR NISHIKI:

10

one no.

11

carried.

12
13
14

15

Any more discussion?

I know.

All those in favor say aye.
Voiced aye.
All those oppose?
No.

Motion -

let the record show eight ayes,

Dissenting vote, Jo Anne Johnson.

Motion

VOTE: AYES:

Councilmembers Carroll, Hokama, Kane,
Mateo, Molina, Pontanilla, Tavares,
and Chair Nishiki.
NOES:
Councilmember Johnson.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION: APPROVE PROPOSED CONDITION NO. 3

16
17

CHAIR NISHIKI:

Number 4.

For Lot 19, H-M Hotel District.

18

This is the 25 acres.

The building height shall be

19

limited to 45 feet and be consistent with the Urban

20

Design Standards for Building Form in the

21

Kihei-Makena Community Plan.

22

shall be developed, and no lockout units shall be

23

allowed, period.

24

COUNCILMEMBER CARROLL:

25

VICE-CHAIR HOKAMA:

No more than 89 units

So move.

Second.
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CHAIR NISHIKI:

Moved by Mr. Carroll, seconded by

Mr. Hokama.

Any discussion?

3

CHAIR NISHIKI:

Jo Anne?

4

COUNCILMEMBER JOHNSON:

I -- I just have a question.

And

5

this, again, is going back to Mr. Mayer's handout.

6

Are there any other restaurant or other business

7

uses that would be able to take place within this

8

proposal as the amendment is worded?

9
10

CHAIR NISHIKI:
MR. FOLEY:

Planning Director?

Corporation Counsel?

Mr. Chairman, our preliminary response is that

11

other uses allowed in the H-M District would be

12

allowed in the hotel, and that would include

13

restaurants, newsstands, massage studios, gift

14

shops, travel -- tour agencies, travel tickets,

15

wearing apparel.

16

are typically found in -- in hotel

17

complexes.

18

COUNCILMEMBER JOHNSON:

19

MR. AKAMA:

20
21

I mean, these are all uses that
- hotel -- hotel

Then

So they would be allowed, unless there's a

condition changing that.
COUNCILMEMBER JOHNSON:

Then my question would be, to the

22

other Members, is that what the intent is?

23

it was my understanding that we were just looking at

24

the 89 units, which would be residential,

25

timeshare development.
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1

And I think even the timeshare at Kaanapali

2

Ocean Resorts only has one very small restaurant and

3

a small little deli, but I'll leave it up to the

4

other Members because Mr. Mayer poses the question

5

about other uses, and we never had that discussion.

6

All we talked about was the 89 units.

7

CHAIR NISHIKI:

Any other discussion?

I think, Jo Anne,

8

you are -

9

I think most of us are really locked into making

10

sure that the density would be only 89 units and

11

then we went on in our discussion to say well,

12

lockouts and so we included that lockout addition in

13

there.

14

you are -- you are right in the fact that

None of us were focused with what other

15

development could occur within the 25 acres.

16

now we know that there is, should the developer

17

decide to, create other uses within this H-M which

18

you've heard from the Planning Department would be

19

allowed.

20

raised by any of you now in lieu of what has now

21

been brought up to you.

I don't know if there is any concern

22

COUNCILMEMBER TAVARES:

23

CHAIR NISHIKI:

24

COUNCILMEMBER TAVARES:

25

And

Chairman?

Charmaine.
I did think about all the other

uses; if not, we would have made it apartment
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1

zoning.

2

going to have some of those other amenities that

3

most hotels have so I did think about that.

4

you.

5
6

Okay?

CHAIR NISHIKI:

COUNCIL MEMBERS:

8

CHAIR NISHIKI:

9

VOTE: AYES:

11

12

Okay.

Any other discussion?

Thank

Okay.

All

those in favor say eye.

7

10

So I figure if it's hotel, it's

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 4

13
14

CHAIR NISHIKI: Number 5.

The developer shall preserve

15

Kihei-Makena's significant views of the Pacific

16

Ocean and the broad vista to the Central Maui and

17

Upcountry region.

18

feet in front-yard setbacks is prohibited, period.

19

COUNCILMEMBER KANE:

20

COUNCILMEMBER MOLINA:

21

CHAIR NISHIKI:

22

COUNCIL MEMBERS:

24

CHAIR NISHIKI:

So move.
Second.

Moved by Mr. Kane, seconded by Mr. Molina.

Any discussion?

23

The use of walls higher than 4

All those in favor,

say aye.

Voiced aye.
All those oppose?

Motion carried.

25
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VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 5

5

6

CHAIR NISHIKI:

Number 6.

Within the B-2 Community

7

Business District, the following permitted uses

8

shall incorporate acoustical measures into the

9

facility to mitigate potential noise impacts,

10

amusement enterprises, including billiard and pool

11

halls, auditoriums and theatres, baseball and

12

football stadiums, and other sport activities and

13

amusements, bowling alleys, dancing and hula

14

studios, gymnasiums, miniature golf courses, music

15

conservatories or music studios, physical-culture

16

studios, and printing, lithography, or publishing

17

shops, period.

18
19

Any discussion?

All those in

favor say eye.

20

COUNCIL MEMBERS:

21

CHAIR NISHIKI:

22

Seeing none.

zero.

Voiced aye.
All those oppose?

Motion carried, nine

Excuse me, secretary?

23

COUNCILMEMBER PONTANILLA:

24

CHAIR NISHIKI:

25

COUNCILMEMBER PONTANILLA:

Mr. Chair, there's no

Oh, I didn't accept the motion?
So move.

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/7/04

28

1

COUNCILMEMBER MATEO:

2

CHAIR NISHIKI:

3

Mr. Mateo.

4

aye?

5

COUNCIL MEMBERS:

6

CHAIR NISHIKI:

7

zero.

8

VOTE: AYES:

9

10
11

Second.

Moved by Mr. Pontanilla, seconded by
Any discussion?

All those in favor say

Voiced aye.
All those oppose?

Motion carried, nine

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 6

12
13

CHAIR NISHIKI:

Lighting Standards, number 7.

Within the

14

B-2 Community Business District, all exterior

15

lighting shall be shielded by from adjacent

16

residential properties.

17

force at the time of construction permit application

18

shall be applied, period.

19

COUNCILMEMBER MOLINA:

20

COUNCILMEMBER PONTANILLA:

21

CHAIR NISHIKI:

Mr. Pontanilla.

23

say aye.
COUNCIL MEMBERS:

25

CHAIR NISHIKI:

So move.
Second.

Motion made by Mr. Molina, seconded by

22

24

Lighting requirements in

Any discussion?

All those in favor

Voiced aye.
All those oppose?

Motion carried, nine
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1

zero.

2

VOTE: AYES:

3

4

5

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 7

6

7

CHAIR NISHIKI:

Number 8, Screening on Certain Uses.

8

Within the B-2 Community Business District,

9

merchandise, equipment, and supplies shall be stored

10

within enclosed buildings or enclosed areas that are

11

appropriately screened with fencing and landscape

12

planting for the following permitted uses, equipment

13

rental and sales yards, hardware and garden supply

14

stores, parcel delivery stations, and printing,

15

lithography, and publishing shops, period.

16

motion?

17

COUNCILMEMBER CARROLL:

18

CHAIR NISHIKI:

19

VICE-CHAIR HOKAMA:

20

CHAIR NISHIKI:

21

So moved.

Mr. Carroll.
Second.

Seconded by Mr. Hokama.

Any discussion?

All those in favor say aye.

22

COUNCIL MEMBERS:

23

CHAIR NISHIKI:

Any

Voiced aye.
All those oppose?

Motion carried.

24
25
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VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 8

5

6

CHAIR NISHIKI:

Number 9, Education.

The developer shall

7

contribute to the development, funding, and

8

construction of school facilities on a fair-share

9

basis, as determined by and to the satisfaction of

10

the Department of Education, period.

11

COUNCILMEMBER KANE:

So move.

12

COUNCILMEMBER MOLINA:

13

CHAIR NISHIKI:

Second.

Moved by who, Mr. Kane?

14

Mr. Molina.

Any discussion?

15

COUNCILMEMBER JOHNSON:

Seconded by

Jo Anne?

I -- this is just, again, in going

16

back to Mr. Mayer's question.

17

guidelines up to date and comprehensive covering all

18

grade levels, and are the guidelines also applicable

19

to the affordable housing units?

20

that question.

21

body.

22

COUNCILMEMBER TAVARES:

23

CHAIR NISHIKI:

24

COUNCILMEMBER TAVARES:

25

Are the fair cost

So he just poses

So I would ask for comment by the

Mr. Chairman?

Charmaine.
I know Mr. Mayer had been nice

enough to give us a whole lot of things, but I don't
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1

believe that we should be taking everyone of his

2

suggestions and ask questions about it, unless we

3

intend to make an amendment to whatever is being

4

proposed.

5

And this particular is a question -- is a

6

question.

It's not an amendment or wishing that

7

something else go in.

8

know,

9

that are actually questions that we should answer.

So I'm hoping we could, you

kind of look at the -

10

those ones and the ones

In relationship to an amendment to what's

11

proposed is fine.

12

we can answer that question anyway.

13

Department of Education.

14

CHAIR NISHIKI:

But even this one,

Any other discussion?

I don't think
That's the

Yeah.

Maybe,

15

Brian,

16

whatever we put in as affordable housing would be

17

part of this development,

18
19
20

MR. FOLEY:
not

just -- just so that people may want to know,

Well, the question is whether or
(inaudible).

CHAIR NISHIKI:

Or are you familiar with how the DOE

21

determines contributions?

22

exempt?

23

MR. MOTO:

shouldn't it?

Is affordable housing

Mr. Chairman, I'm -- I'm sorry.

I -- I just

24

don't know -

I don't know how the Department of

25

Education applies its affordable housing
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1

requirements and whether they factor in affordable

2

housing units.

3

I just don't know.

COUNCILMEMBER JOHNSON:

If it's a 201-G application, I

4

guess I can answer part of it, and that would be

5

that they can ask for an exemption from that, which

6

we have done on recent occasions.
They could ask for it.

7

But if the Members

8

don't want me to ask any of these questions and get

9

this on the record, that's fine.

10

CHAIR NISHIKI:

Jo Anne, you can operate however you want

11

to operate.

12

questions, okay?

13

one of nine.

14

favor say aye.

15

COUNCIL MEMBERS:

16

CHAIR NISHIKI:

17

VOTE: AYES:

18
19
20

Nobody is telling you not to ask
So just take it as that.

Any other discussion?

You are

All those in

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 9

21
22

CHAIR NISHIKI:

Number 10, Transportation.

The developer

23

shall provide pedestrian and bicycle access ways

24

within the roadways throughout and fronting the

25

subject property.

Schematic designs shall be
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1

submitted to the Department of Planning for

2

consideration by the planning -

3

Planning Commission in conjunction with future

4

Special Management Area Permit applications for the

5

subject property, period.

6

COUNCILMEMBER TAVARES:

7

COUNCILMEMBER MATEO:

8

CHAIR NISHIKI:

9

10

Thank you.

COUNCIL MEMBERS:

12

CHAIR NISHIKI:

13

zero.

14

VOTE: AYES:

16
17

So move.
Second.

Moved by Charmaine, seconded by Mr. Mateo.
Any discussion?

Seeing none.

All those

in favor say aye.

11

15

by the Maui

Voiced aye.
All those oppose?

Motion carried, nine to

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 10

18
19

CHAIR NISHIKI:

Number 11.

The developer shall

20

participate in the pro rata of funding and

21

construction of local and regional transportation

22

improvements and programs, including dedication of

23

rights of way as determined by the State Department

24

of Transportation and the County of Maui.

25

COUNCILMEMBER MOLINA:

So move.
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COUNCILMEMBER KANE:

2

CHAIR NISHIKI:

3

Second.

Moved by Mr. Molina,

seconded by Mr. Kane.

Any discussion?

4

COUNCILMEMBER TAVARES:

5

CHAIR NISHIKI:

6

COUNCILMEMBER TAVARES:

Discussion.

Charmaine?
Yeah.

Mr. Chairman, as you read

7

the -- the provision, you did not read the part that

8

says local means Makena, and regional means

9

Kihei-Makena Community Plan so that we clarify what

10

we mean by regional and what we mean by local.

11

And this came up in the discussion, and we

12

had included it so it would provide further clarity

13

for whoever is reading this.

14
15

CHAIR NISHIKI:

COUNCIL MEMBERS:

17

CHAIR NISHIKI:

18

VOTE: AYES:

20
21

Any other discussion?

All

those in favor say aye.

16

19

Thank you.

Thank you.

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
None.
ABSENT:
EXC. :
None.
APPROVE PROPOSED CONDITION NO. 11
ACTION:

22
23

CHAIR NISHIKI:

Number 12.

The developer shall provide

24

construction access roads from Piilani Highway to

25

the construction site.

Construction traffic is
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1

prohibited on Kilohana Drive, Wailea Ike Drive, and

2

Makena Alanui to the extent practicable.

3

COUNCILMEMBER CARROLL:

4

COUNCILMEMBER MOLINA:

5

CHAIR NISHIKI:

So moved.
Second.

Moved by Mr. Carroll, seconded by

6

Mr. Molina.

7

those in favor say aye.

8

COUNCIL MEMBERS:

9

CHAIR NISHIKI:

10

11
12

13

Any discussion?

Seeing none.

All

Voiced aye.
All those oppose?

Motion carried.

VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 12

14
15

CHAIR NISHIKI:

16

MR. RAATZ:

17

CHAIR NISHIKI:

18

MR. RAATZ:

Civil Defense.

Mr. Chair?
Yeah.

Staff would point out in the Chair's memo

19

dated today, there's a proposed condition under the

20

transportation section.

21

to address the new proposals as you go through each

22

subject area.

23

CHAIR NISHIKI:

I don't know if you intend

Oh, God, I forgot.

Okay.

Thank you,

24

Mr. -- David.

In the Chair's recommendation in

25

there, I intended to put in that condition there to
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1

create consistency with the Kihei-Makena Plan.

2

I'm asking that someone make a new condition in a

3

motion.

4

And

I'll make the motion, Mr. Chair.

COUNCILMEMBER JOHNSON:

5

I make a motion that we add an additional condition

6

in the transportation section to read as follows.

7

That the transportation or,

I guess -- how do

8

you -- all right.

I'm just going to read it.

9

Consistent with the Kihei-Makena Community Plan, no

10

construction shall be permitted until Piilani

11

Highway is widened to four lanes from Mokulele

12

Highway to Wailea Ike Drive and Mokulele Highway is

13

widened to four lanes.

14

CHAIR NISHIKI:

15

COUNCILMEMBER TAVARES:

16

Mr. Chair.

17

CHAIR NISHIKI:

Any second?
I'll second for discussion,

Thank you so much, Charmaine.

Any

18

discussion prior to the Chair's request to have some

19

input on this?

20

COUNCILMEMBER TAVARES:

Charmaine?
Yeah, Mr. Chair, this is one of

21

the ones that I was yelling and screaming about the

22

whole time this Project was under consideration.

23

And what we have learned from earlier

24

discussion about this -- what I mean earlier, prior

25

to this term, was that one of the reasons that so
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1

much construction was going on in the area south of

2

Kilohana was because you could not define major

3

project.

4

There was no definition for it.

And while it is obvious to us that this is a

5

major project, there is not -

6

resolution as to what a major project is.

7

meantime, Piilani Highway has four lanes.

8
9

or has not been a
In the

Mokulele Highway is under construction, and
portions of it are four lanes, and I just

- when we

10

were discussing this earlier, because I believe I

11

had put this in as an amendment, that I did not

12

particularly feel that it was necessary to have this

13

particular condition in here, primarily because of

14

the vagueness of the major project description, and

15

secondly that things were underway, and I had

16

actually felt that the more important of these

17

amendments or these conditions was the one we just

18

passed, which is about the construction traffic on

19

those highways, Kilohana Drive, Wailea Ike Drive,

20

and Makena Alanui.

21

So I -- I did feel that this was a minor kind

22

of a thing in comparison with that and the fact that

23

construction is now going on.

24

they bring forward any permits, Mokulele Highway

25

should almost be finished.

Probably by the time

Thank you.
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1

CHAIR NISHIKI:

Any other discussion?

2

COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.

Because we've had some discussion

3

about, you know, the full widening of Piilani,

4

there's been a temporary restriping.

5

complete, final product.

That's not a

I would feel better, if we're going to be

6
7

consistent with the Community Plan, that we actually

8

restate this very clearly and make certain that this

9

is, in our terms, a major project.
And then also, if someone does challenge

10
11

this, I would ask what is the developer's position

12

if we should be challenged in court?

13

determine that everything is in compliance right

14

now, will they be willing to indemnify us if we get

15

taken to court because someone else interprets it

16

differently?

If he or we

So I would prefer to state this and to

17
18

really

19

strong statement that this is a major development

20

and that it should be consistent with the Community

21

Plan.

22

CHAIR NISHIKI:

really give the impression and give the

Any other discussion?

Mr. Moto, under

23

Transportation in the Community Plan, under

24

Objectives and Policies, under B, it says undertake

25

transportation system improvement concurrently with
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plan growth of the Kihei-Makena region.

2

Require adequate interregional highway

3

capacity, including the widening of Piilani Highway

4

and Mokulele Highway to four lanes prior to the

5

construction of major projects south of Kilohana

6

Road or mauka of Piilani Highway.

7

Then under the implementing actions, under C,

8

it says widen Piilani Highway between Mokulele

9

Highway and Wailea Ike Drive to four lanes.

In

10

terms of roadway improvements within the Community

11

Plan region, this shall be the third priority.

12

How clear is this language in the Community

13

Plan, and how much, because it is stated here, does

14

it have the force and effect of law, whether it's

15

put as condition or comes up later as the developer

16

comes in for zoning?

17

ask is if -- I'll

18

first.

19

MR. MOTO:

And

- I'll

Yes, Mr. Chairman.

and the reason why I
I'll ask that question

First of all, the

20

provisions of the Community Plan are important

21

because among other reasons, Chapter 19.510

22

regarding changes in zoning requires that in order

23

for a rezoning to take place, that the Council must

24

find that their rezoning is consistent with the

25

Community Plan.
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So in that sense, the criteria for decision

1

2

making,

itself, makes it clear that consistency with

3

the Community Plan is something that must be

4

considered.
As has already been noted, the Community Plan

5

6

provisions are things that are subject to a lot of

7

interpretation and debate as to their precise

8

meaning.

9

For example, one -- one -- earlier, it was

10

noted that there may be some dispute as to what the

11

term major project is or should mean or ought to

12

mean.

13

myself earlier.

14

particular issue.

15

Frankly, it's not something I had thought of
I -- I had not thought about that

I suppose one could also argue what does the

16

term widening mean?

17

Highway the same thing as widening as that term is

18

used in the Community Plan?

19

Community Plan uses the term widening in a couple

20

places of those paragraphs that were cited by the

21

Council Chair.

22

It -- it

Is restriping of Piilani

It's not clear.

it does seem to make

The

it is

23

clear in the sense of specifying to particular

24

highways and in emphasizing that those -

25

improvements ought to be made and should be made
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1

before major developments occur -- major projects,

2

as the term is used, in -- south of Kilohana Road.

3

I will note that regardless of what is

4

finally adopted as a condition by the Council, and

5

the Council may decide to adopt the kind of language

6

that's in the amendment or it may decide not to, but

7

in any event, the -- this same issue is going to

8

arise again in the SMA context because the very same

9

struggle that the Council's engaged in now to try to

10

interpret and make sense of the Community Plan

11

provisions is going to have to be done by the Maui

12

Planning Commission and by the Planning Director

13

who -- who themselves are going to have to find,

14

whether at that time when the time comes to actually

15

issue an SMA permit, whether in fact the best of

16

the -- issuance of the permit would be consistent

17

with the Community Plan provisions.

18

It remains to be seen whether they're going

19

to reach the same interpretation that others might.

20

Sorry, that's

21

Mr. Chairman, on the topic.

22

CHAIR NISHIKI:

23

COUNCILMEMBER JOHNSON:

that's about as much as I can say,

Jo Anne, go ahead.
Mr. Moto, would it be more clear

24

to say -- and I don't know if we can do this because

25

it's not within the context of the Community Plan,
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1

but to be really specific and say that no

2

construction shall be permitted until the following

3

are completed, meaning the widening to four lanes

4

and also the Mokulele Highway widening to four lanes

5

so that it's

6

said that well, a portion of this is partially done,

7

but that's not what we mean.
We want it upon the completion of these, not

8
9

I know that Councilmember Tavares

in the middle of them or not while they're under

10

construction.

11

anything in the Community Plan or to give it further

12

clarity so that when it does come before the

13

Planning Commission, that they're very clear about

14

what we mean?

15

MR. MOTO:

So could we do that without violating

Mr. Chairman,

I think the -- the language

16

that's -- that was just proposed by Councilmember

17

Johnson would appear to be consistent with the tenor

18

of the amendment that you're proposing because it --

19

it does seem to be consistent with what your intent

20

is, which is that you want to see the improvements

21

actually finished, done, before construction occurs.

22

COUNCILMEMBER JOHNSON:

Okay.

Then Mr. Chair,

I guess I

23

would move to amend, then, the language that would

24

state no construction shall be permitted until the

25

Piilani High -

until the completion of Piilani
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1

Highway widening to four lanes and until the

2

completion of Mokulele Highway to Wailea Ike Drive

3

and Mokulele Highway widening to four lanes.

4
5

CHAIR NISHIKI:

Why don't you withdraw your original

motion and then amend.

6

COUNCILMEMBER JOHNSON:

7

original motion,

8

CHAIR NISHIKI:

9

COUNCILMEMBER JOHNSON:

And restate it?

I withdraw my

then.

Go ahead.
And then I'll restate it to say

10

that no construction shall be permitted until the

11

completion of Piilani Highway widening to four lanes

12

from Mokulele Highway to Wailea Ike Drive and

13

Mokulele Highway widening to four lanes.

14
15

CHAIR NISHIKI:

Any second?

Seeing none, amendment dies.

Back to the original motion.

16

COUNCILMEMBER KANE:

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

21

CHAIR NISHIKI:

Any discussion?

There is no motion, Mr. Chair.

Oh, there is no motion.
It was withdrawn.

Yeah, that's right.

There is no motion.

Number 13.

Seeing none, then the motion is not there.

22

The other thing I can see is that it will be

23

probably addressed, as Mr. Moto said, if there is

24

any amendments of the Members in this Council

25

wanting to either amend the Community Plan language,
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1

then there is that venue also, so either take it

2

out, make it more clear, or whatever.

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

6

Number -- Mr. Kane?
Just one -- one question for Planning

Department.

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

Mr. Chair?

Yeah.
When -- when applications come before

you at -- at SMA, do you take into account the

10

material that was provided to you at the zoning as

11

far as intent of the developer?
As an example, in this case, they provided us

12
13

two documents, and one of them,

I think, provided a

14

time frame for water usage, and it showed a 24-year

15

calendar of -- of their intentions of water use.
Those kinds of things are used in relations

16
17

to the actual applications that come forward for

18

consistency as far as intent and what actually comes

19

forward?

20

MR. FOLEY:

21

COUNCILMEMBER KANE:

22

Yes.
Thank you, Chair.

That's

all.

23

CHAIR NISHIKI:

24

MR. FOLEY:

25

Thank you.

Okay.

Mr. Chairman, could I ask for one

clarification regarding condition number 12?
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1

to go back, but it -- condition number 12

2

specifically refers to Makena Alanui, and I wonder

3

if it's the Council's intention for the extension of

4

Wailea Alanui to also be prohibited for construction

5

traffic?

6

to --

Because it's Wailea Alanui that connects

7

COUNCILMEMBER KANE:

8

MR. FOLEY:

9

COUNCILMEMBER KANE:

Wailea Ike.

To Wailea Ike.

Yeah, Wailea Ike.

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

That's (inaudible).

Mr. Chair?

Dain, go ahead.
Yeah,

just for clarification, the

12

main highway goes to Wailea Ike, which goes down to

13

the light where the shopping center is, and

14

that's -- from there, that's still Wailea Alanui.

15

MR. FOLEY:

Right.

16

COUNCILMEMBER KANE:

17

Alanui.

18

MR. FOLEY:

19

COUNCILMEMBER KANE:

At some point, it changes into Makena

Yeah.
So do we need to, Mr. Chair, as a

20

friendly amendment,

21

the stoplight, since that's the normal traffic, it

22

seems?

23

CHAIR NISHIKI:

just incorporate, I guess, from

We'll just add in, if there's no problems,

24

Wailea Alanui as it -- another road.

25

you meant, Charmaine?
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1

COUNCILMEMBER TAVARES:

2

CHAIR NISHIKI:

Okay.

Yes.
So we have traffic is prohibited on

3

Kilohana Drive, Wailea Ike Drive, Wailea Alanui, and

4

Makena Alanui to the extent practicable.

5

objections?

6

COUNCIL MEMBERS VOICES NO OBJECTIONS.

7

CHAIR NISHIKI:

As a friendly amendment?

Any

Thank you,

8

Mr. Kane.

Civil Defense, number 13.

The developer

9

shall participate in the pro rata funding and

10

construction of adequate civil defense measures as

11

determined by the State of Hawaii and the County of

12

Maui civil defense agencies, period.

13

COUNCILMEMBER KANE:

14

COUNCILMEMBER TAVARES:

15

CHAIR NISHIKI:

Any discussion?

17

say aye.
COUNCIL MEMBERS:

19

CHAIR NISHIKI:

20

VOTE: AYES:

21
22
23

Second.

Moved by Mr. Kane, seconded by Charmaine.

16

18

So move.

Seeing none.

All those in favor

Voiced aye.
All those oppose?

Nine, zero.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 13

24
25

CHAIR NISHIKI:

Historical and Cultural Resources, number
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1

14.

2

as artifacts, charcoal deposits, stone platforms,

3

pavings, or walls be found, the developer shall stop

4

work in the immediate vicinity and contact the State

5

Historic Preservation Division, the Maui/Lanai

6

Island Burial Council, and the Maui County Cultural

7

Resources Commission, period.

Should any human burials or historic sites such

8

COUNCILMEMBER KANE:

9

Burial.

Mr. Chair, so move, but Maui/Lanai

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

12

CHAIR NISHIKI:

13

COUNCILMEMBER TAVARES:

14

CHAIR NISHIKI:

15

COUNCIL MEMBERS:

17

CHAIR NISHIKI:

18

zero.

19

VOTE: AYES:

21
22

Island Burial, yeah.

Thank you.

Moved by Mr. Kane.

Second.

Seconded by Charmaine.

Seeing none.

16

20

Oh, Maui/Lanai.

Any discussion?

All those in favor say aye.
Voiced aye.

All those oppose?

Motion carried, nine

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 14

23
24
25

CHAIR NISHIKI:

Number 15.

The Cultural Resources

Management Plan currently being prepared by Makena
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1

Resort Corporation shall be completed and submitted

2

for approval by the State Historic Preservation

3

Division and the Maui County Cultural Resources

4

Commission, in consultation with the Maui/Lanai

5

Island Burial Council and Na Kupuna 0 Maui.

6

The Cultural Resources Management Plan shall

7

consist of two major components, archaeological and

8

cultural.

9

A, the archaeological component shall be

10

prepared by a qualified archaeologist, State of

11

Hawaii permittee, and the address -- and address the

12

three following archaeological mitigation

13

procedures.

14

One, preparation of a GPS, meaning

15

COUNCILMEMBER KANE:

16

CHAIR NISHIKI:

Global Positioning System.

Global Position System point survey map of

17

all extant archaeological sites on the Makena Resort

18

Corporation property and compilation of a -- what

19

does this GIS stand for?

20

COUNCILMEMBER JOHNSON:

21

CHAIR NISHIKI:

Geographic Information System.

Geographical Information System database

22

compatible with the State Historic Preservation

23

Division computerized database.

24
25

Two,

formulation of a preservation

recommendations for specific sites; and three,
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1

formation of data recovery recommendations for

2

specific sites.

3

Under small B, the cultural component shall

4

be prepared in consultation with Native Hawaiian

5

organizations deemed appropriate by the Maui/Lanai

6

Island Burial Council and Na Kupuna 0 Maui.

7

component shall primarily address items pertinent to

8

preservation, including under one, access to

9

specified sites.

10

This

Two, appropriate protocol for visitations;

11

and three, manner and methods of preservations,

12

period.

13

COUNCILMEMBER KANE:

14

COUNCILMEMBER MOLINA:

15

CHAIR NISHIKI:

16
17

So move.
Second.

Moved and seconded by Mr. Kane and

Mr. Molina.

Mr. Kane?

COUNCILMEMBER KANE:

Thank you, Mr. Chair.

And just real

18

briefly, if -- if maybe your Staff can incorporate

19

what the acronyms stand for,

20

through that, and then there's just a small note

21

that the -- in the -- in group A, it's printed with

22

two number two, small letter Is, and that the third

23

one is that there's three letter Is there.

24

you know, that -- that kind of nonsubstantive

25

changes.

since we kind of went
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CHAIR NISHIKI:

Okay.

Thank you.

And we'll do that for

all the ones where they use acronyms.

3

COUNCILMEMBER KANE:

Thank you.

4

CHAIR NISHIKI:

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

Any discussion?
Mr. Chair?

Charmaine.
You read through the whole thing

8

so I just wanted to re-emphasize again that these

9

this management plan has to be completed and

10

submitted for approval by the State Historic

11

Preservation Division and the Maui County Cultural

12

Resources Commission.

13
14

CHAIR NISHIKI:

COUNCIL MEMBERS:

16

CHAIR NISHIKI:

17

VOTE: AYES:

19

20

Any other discussion?

Seeing none.

All those in favor say aye.

15

18

Okay.

It's not just submitted.

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 15

21
22
23
24
25

CHAIR NISHIKI:

Jo Anne, you've got something on 16.

want us to -COUNCILMEMBER JOHNSON:

No,

just go through the thing,

have somebody make a motion, then I'll make an
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amendment to the motion.
CHAIR NISHIKI:

Okay.

Number 16, the developer shall

3

retain an independent consulting archaeologist who

4

will be approved by the State Historic Preservation

5

Division and shall be responsible for the following

6

tasks.

7

A, evaluate all past historic preservation

8

work in the area, and prepare an overall map for

9

submission to the State Historic Preservation

10

Division that will accurately depict areas that have

11

been previously subjected to archaeological

12

inventory survey.

13

B, conduct additional archival work allowing

14

State Historic Preservation Division to evaluate

15

which archaeological inventory survey reports, as

16

well as mitigation plans, including Data Recovery

17

and Preservation Plans, were submitted for review

18

and approval by State Historic Preservation

19

Division.

20

C, quote,

"Ground truth," end of quote, the

21

areas in question to correlate areas that have

22

received some level of archaeological work to

23

approved and/or implemented developments to date;

24

and 0, submit to State Historic Preservation

25

Division a, quote,

"scope of work," end of quote,
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1

detailing proposed archaeological inventory work on

2

areas that have not been developed to date,

3

regardless of whether an archaeological inventory

4

has previously been conducted, period.

5

COUNCILMEMBER CARROLL:

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

8

CHAIR NISHIKI:

9

10

Any motion?

So move.

Moved by Mr. Carroll.
Second.

Any second?

Discussion?

Seconded by Charmaine.

Jo Anne?

COUNCILMEMBER JOHNSON:

I'd like to move to add a

11

condition, E, as an amendment, and my justification

12

is in the handout, which you all have -- or should

13

have by now.

14

And the section E would read as follows.

I

15

move that all final preservation, slash, mitigation

16

plans pursuant to Hawaii Administrative Rules

17

Chapter 13-284, shall be reviewed and approved by

18

the County Council after review and recommendations

19

by the County Cultural Resources Commission in order

20

to allow the Council to exercise its authority under

21

HRS Chapter 6E-15, Regulation, Special Conditions,

22

or Restrictions, should it be necessary to fulfill

23

the purpose and intent of Chapter 6E.

24

CHAIR NISHIKI:

Any second to the amendment?

25

COUNCILMEMBER TAVARES:

Second for discussion.
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1

CHAIR NISHIKI:

Seconded by Charmaine.

2

COUNCILMEMBER JOHNSON:

Jo Anne?

And this goes back to the comments

3

and my frustration with not having what I believe is

4

all the information before us so that we could

5

either place a restriction on the land, which

6

basically cannot be done by the Cultural Resources

7

Commission or by the Planning Commission.
We are the body that would actually do this

8
9

particular action so therefore, I believe that while

10

it's not perfect, because I still think that -- and

11

I have my own views about what's before us now, but

12

at least this is consistent with State Law, Hawaii

13

Administrative Rules, and basically the rule of the

14

Council.

15

So I would ask that this particular condition

16

at least be added so that we are able to exercise

17

that role as is provided for us by law.

18

CHAIR NISHIKI:

19

COUNCILMEMBER TAVARES:

20

CHAIR NISHIKI:

21

COUNCILMEMBER TAVARES:

22

Mr. Chairman?

I think

- yeah, go ahead.
Could we have an explanation on

Chapter 6E, HRS 6E-15?

23

CHAIR NISHIKI:

24

MR. MOTO:

25

Any other discussion?

Mr. Moto?

Mr. Chairman, I -- first,

I'll -- attached as a

copy to Councilmember Johnson's memo is a copy of
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Section 6E-15.

It's the third page.

And it occurs within the context of historic

3

preservation laws that apply statewide.

And as you

4

can see, 6E-15 essentially says that the governing

5

body of any political subdivision, in other words

6

the governing body of a County such as the County

7

Council, the County of Maui, may provide by special

8

conditions or restrictions for the protection and

9

preservation of historic properties or burial sites

10

and that these special conditions or restrictions

11

may include appropriate and reasonable control of

12

the use or appearance of private property within the

13

public view and preventing the deterioration of such

14

properties by neglect.

15

CHAIR NISHIKI:

Any questions or comments?

16

COUNCILMEMBER JOHNSON:

17

CHAIR NISHIKI:

18

COUNCILMEMBER JOHNSON:

No--

Jo Anne, go ahead.
Mr. Chair, just because, you know,

19

the people in the public don't have the benefit of

20

looking at the papers that are in front of us, if

21

you would not object, I would just like to read into

22

the record my reason for actually including this

23

because I think that this is really important to put

24

at least on the record.

25

CHAIR NISHIKI:

Go ahead.
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COUNCILMEMBER JOHNSON:

And this is the rational nexus,

2

which we've been asked by Corporation Counsel to

3

always include when we include conditions.

4

Over the last ten years or so,

since

5

development has accelerated in the Makena area,

6

every single site that has been preserved is now

7

blocked from public view and access by gated walls

8

and landscaping.

9

the fishing shrine at Po'olenalena, the heiau above

The canoe hale at Makena Place,

10

Five Graves, and several other koa's along the

11

Makena coastline have all been privatized.

12

heiau and burial sites on Makena's golf course are

13

not accessible unless you are a golfer.

14

Even the

I don't believe this method of preservation

15

is respectful or in the public interest, and it

16

certainly doesn't fulfill the purpose and intent of

17

the state historic preservation law that says it is

18

in the public's interest to promote the use and

19

conservation of historic property for the education,

20

inspiration, pleasure, and enrichment of its

21

citizens.

22

those who can afford exclusive gated homes or play

23

golf on Makena Resort courses.

24
25

This means all our citizens, not just

All of these sites were reviewed at the SMA
permit level.

This is the normal practice for the
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1

treatment of historic sites by our Planning

2

Department.

3

it is time we step up to the plate and raise the bar

4

to meet public policy.

5

privatization does not fulfill our mandate under

6

State Law.

As the elected leaders of this County,

Preservation by

As a practical matter,

7

I would like to remind

8

all of you that the determination of an appropriate

9

300-yard buffer zone to protect the integrity of the

10

historic resources in Kaua'ula Valley was given to

11

the County Public Works Director by the State

12

Historic Preservation Division.

13

Director ignored this recommendation and signed a

14

hold harmless agreement with the developer, allowing

15

him to build within 35 feet of the valley, or the

16

river, disturbing the cultural integrity of that

17

area.

The Public Works

The County and its taxpayers are now paying

18
19

the bill, as we are now being sued by the very

20

cultural descendents whose heritage we are supposed

21

to protect through the state historic preservation

22

law.

23

The cultural landscape Makena provides of

24

ancient Hawaiian settlement should not be disposed

25

of piece by piece during disconnected SMA permits.
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1

It deserves a comprehensive program of review and

2

preservation as the last vestiges of this heritage

3

so rich in the Makena area.

4

I would like to say in Japan, they would

5

never allow a golf course to be built around ancient

6

burials and shrines.

7

disrespectful.

8

level of respect for the shrines and burials of the

9

Hawaiian people?

10

It would be considered

Why shouldn't we have that same

The applicant has been doing piecemeal

11

inventory of historic sites on this property for

12

over 30 years and has not completed a single

13

preservation plan for any of the site areas they

14

have disturbed.

15

dollars constructing the internal infrastructure

16

necessary to meet the needs of this zoning, even

17

before they even have the zoning entitlement, and

18

yet they have put off completing the necessary

19

historic preservation review of their lands.

20

They have expended millions of

Why?

They knew that when they bought the land, it

21

would require preservation of sensitive areas.

Why

22

has it taken 30 years to produce only disconnected

23

and incomplete reviews?

24

Because we don't have a comprehensive

25

historic preservation review before us, we are being
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1

denied our legislative option to place specific

2

conditions and restrictions on the preservation of

3

Makena's historic sites in order to ensure that the

4

preservation of these antiquities will be done in a

5

manner that will enrich the citizens and the

6

visitors of Maui County.

7

Without any of the above information or

8

legislative options, I cannot certify that this

9

zoning proposal will not adversely impact the

10

cultural character and quality of the surrounding

11

area, and I don't know how any of us could.

12

is my own opinion.

13

CHAIR NISHIKI:

Thank you.

14

Charmaine?

15

COUNCILMEMBER TAVARES:

So that

Any other discussion?

Yeah, Mr. Chairman, thank you.

16

Mr. Moto, in HRS 6E-42, this is about review of

17

proposed projects.

18

have that in front of you, but I have a copy of it

19

here.

20

And then I don't know if you

And it says before any agency or officer of

21

the State or its political subdivisions approves any

22

project involving other things, land use change is

23

one of the lists, which may affect historic

24

property, aviation artifacts, or burial site, the

25

agency or office shall advise the Department and
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1

prior to any approval, allow the Department an

2

opportunity for review, etc., etc.

3

Well, it looks that as a Council, that we

4

have to look at these things before we do any

5

approvals.

6

read, which was the regulations about special

7

conditions, I don't know if you can answer it now or

8

if you can think about it while we're on our dinner

9

break or whatever, but why haven't we done this in

10
11

And then in the -- the one that you just

the past?
Why has the Council not been involved in

12

preservation plans and -- and -- of the like, or

13

have -- have we been involved because it comes

14

through from the Planning Commission through the

15

Planning Department?

16

VICE-CHAIR HOKAMA:

17

CHAIR NISHIKI:

18

VICE-CHAIR HOKAMA:

Mr. Chairman?

Yeah.

Riki, go ahead.

May I just make a comment before

19

allowing Mr. Moto to respond to the question by my

20

colleague from Upcountry?

21

CHAIR NISHIKI:

Go ahead.

22

VICE-CHAIR HOKAMA:

I believe, Members, and I took the

23

time to reread it more than once, but I believe if

24

you look at Chapter 2.88 of the Maui County Code

25

under the establishment of the County Cultural
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1

Resources Commission, the Council has found and

2

that -- and is in the purpose and intent of the

3

chapter that the Cultural Resources Commission has

4

been empowered by the Council to implement the

5

requirements of HRS 6E.

6

And they are the one

body that has been

7

given the authority to take in account the

8

requirements of historic preservation.

9

been given duties, responsibilities, is very

They have

10

specific on the makeup of the commission, the

11

expertise needed to make the appropriate

12

determinations on what is appropriate regarding

13

historic preservation, to protect and preserve our

14

native Hawaiian culture, its importance of the

15

regions as well as on a Countywide perspective,

16

including a comprehensive historical preservation

17

program for the County.

18

I would ask Mr. Moto to please review that

19

chapter of 2.88, but I believe already that the

20

Council has founded and has enacted the appropriate

21

ordinance that takes in account some of the

22

questions and comments brought forward this evening,

23

Mr. Chairman.

24

due respect,

25

CHAIR NISHIKI:

And -- and therefore,

I -- with all

I will not support the amendment.

Okay.

I think this is a perfect time to
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1

take a recess for dinner to allow Mr. Moto to look

2

at 2.88 as quoted by Mr. Hokama.

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

5

?:

6

CHAIR NISHIKI:

One hour.

Hour and a half?

Hour half.
Recess till 7:30.

7

RECESS:

6:03 p.m.

8

RECONVENE:

7:30 p.m.

9

How much time?

CHAIR NISHIKI:

(Gavel.)

(Gavel.)

Thank you.

Meeting please reconvene.

I

10

think we left off with Brian asking you after Riki

11

had stated 2.88 is something -- Riki, you can -- you

12

can

13

represented.

14

VICE-CHAIR HOKAMA:

- you can repeat what you thought 2.88

Chairman, I believe -

thank you.

I

15

-- I believe your -- your Committee Staff was kind

16

enough to duplicate the chapter in the Maui County

17

Code, Chapter 2.88 Cultural Resources Commission,

18

which under the first section under "Purpose and

19

Intent," it states that the Council did find under

20

the preservation of historical properties was

21

basically part of the general welfare of the County.

22

And then it goes on to say that the

23

implementation of Chapter 6E, Historic Preservation,

24

Hawaii Revised Statutes, Maui County General Plan

25

and the adopted Community Plans provide a means to
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1

perpetuate the various -- the valley of various

2

cultures of which our community is comprised.

3

It goes through the definitions, the

4

Commission's establishment, the criteria of

5

membership of such commission, including the powers

6

and duties and additional subsections, including the

7

administration of the chapter.

8
9
10

And so I believe that the Committee did
request a comment from Mr. Moto, as Corporation
Counsel, for his comments, Chairman.

11

CHAIR NISHIKI:

12

MR. MOTO:

Okay.

Thank you.

Go ahead.

Mr. Chairman, good evening.

Just before the

13

break to recap, Councilmember Tavares had posed a

14

question regarding Section 6E-42 of the Hawaii

15

Revised Statutes.

16

And for the benefit of those who don't have

17

that statute in front of them, it's a section from

18

our state historic preservation law.

19

And the -- a section that was cited by

20

Councilmember Tavares is a section which says that

21

before any agency or officer of the State or its

22

political subdivisions approves any project

23

involving a permit, license, certificate, land use

24

change, subdivision or other entitlement for use,

25

which may affect historic property or a burial site,
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1

the agency or office shall advise the Department,

2

meaning DLNR, and prior to any approval allow the

3

Department, D -- DLNR, an opportunity for review and

4

comment on the effect of the proposed project on

5

historic properties.

6

And the question -- the follow-up question

7

that resulted was something to the effect as to

8

why -- why it was not

9

been doing this on a regular basis with regard to

10
11

- or whether the Council had

other land use applications.
And the short answer is that because of our

12

Maui County Code and the procedures that are

13

established in it for the review and submittal of

14

rezoning changes, rezoning applications, in effect

15

the requirements of 6E-42 are -- are -- well, the

16

procedures that are called for by 6E-42 are built in

17

to the rezoning application process.

18

And in particular, Chapter 19.510, which is

19

the section on application and procedures for

20

changes in zoning, has, among other things, it

21

specifies that applications should include

22

preliminary archaeological and historical data and

23

comments from the Department of Land and Natural

24

Resources and Office of Hawaiian Affairs and if -

25

and if applicable, a preservation mitigation plan
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which has been reviewed and approved by DLNR.
So although the relevance and

and level of

3

scrutiny and facts relating to particular -- to

4

historic provision will differ from application to

5

application, the application process, itself,

6

essentially it mimics the language that you find in

7

6E-42 regarding giving the -- well, providing notice

8

to DLNR about the possible impacts upon historic

9

property or a burial site, and it also calls for

10

DLNR, SHPD to provide an opportunity to comment.

11

And that's,

12

the rezoning process.

13

Now,

fact, what happens in rezoning -- in

is also true, as has been pointed out

14

by Councilmember Hokama, that the Cultural Resources

15

Commission plays a role in -- by County ordinance,

16

in reviewing and commenting upon, and primarily in

17

an advisory capacity, upon historic preservation

18

plans and historic and properties and burial sites.

19

The bottom line is that the -- the decision

20

as to how much information and what quality of

21

information is required in order for the Council to

22

determine that a rezoning should take place is for

23

the Council to decide.

24
25

I mean -- and you can specify by condition,
if you wish, you know, what amount and types of
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1

archaeological or historic preservation material you

2

require as a part of your review either before

3

you -- you take action upon the rezoning or as part

4

of a condition to that rezoning.

5

CHAIR NISHIKI:

Charmaine?

6

COUNCILMEMBER TAVARES:

Yeah, thank you for that

7

clarification and explanation.

8

really helps.

9
10

CHAIR NISHIKI:

Any other discussion?

COUNCILMEMBER JOHNSON:

I think it -- it

Jo Anne, go ahead.

Getting back to my particular

11

condition that I added in, the reason that I did

12

request to add that in is because of that language.

13

And while Councilmember Hokama believes that

14

the Cultural Resources Commission, through our

15

County ordinance, would be reviewing that, they are

16

only an advisory body, and they do advise basically

17

us in terms of land use change.
So what I would like to remind everyone about

18
19

is that we're the ones that are doing the land use

20

change.

21

advisory body.

22

Planning Commission.

23

conditions to the zoning, only we do that.

24
25

The Cultural Resources Commission, it's an
It does not rezone, nor does the
And it does not attach

If we want an easement for whatever purpose,
for conservation or cultural purposes, for anything,

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

PLU 4/7/04

66

1

or if we decide that we want to deny zoning

2

altogether or revisit zoning if an area should be

3

discovered when they make the recommendations to us,

4

the imposition of this particular condition or this

5

section,

6

Mr. Chair.

7

CHAIR NISHIKI:

I think, would address that.

Thank you,

Any other discussions or questions from

8

Committee Members?

Seeing none.

9

to add Section E to Condition 16.

10

discussion or questions?

11

favor say aye.

12

COUNCILMEMBER CARROLL:

Aye.

13

COUNCILMEMBER JOHNSON:

Aye.

14

CHAIR NISHIKI:

Chair votes aye.

The amendment is
Okay.

Seeing none.

Any other
All those in

Let the record show

15

three ayes, Councilperson Carroll, Johnson, and

16

Nishiki.

17

correction.

18

Pontanilla, and Tavares.

19
20
21
22

Six noes.

If I am wrong, please make a

Hokama, Mateo, Molina, Kane,
Motion does not carry.

Councilmembers Carroll, Johnson, and
Chair Nishiki.
Councilmember Hokama, Kane, Mateo,
NOES:
Molina, Pontanilla, and Tavares.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
MOTION FAILED
VOTE: AYES:

23
24
25

Back to 16, which now is left without the E.
Any discussion?

Seeing none.

All those -- all
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those in favor say aye.

2

COUNCILMEMBER JOHNSON:

3

CHAIR NISHIKI:

4
5

6
7

8

All those oppose?

No.

Let the record show one no, eight aye.

Motion carries.

Councilmembers Carroll, Hokama, Kane,
Mateo, Molina, Pontanilla, Tavares, and
Chair Nishiki.
Councilmember Johnson.
NOES:
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 16

VOTE: AYES:

9
10

CHAIR NISHIKI:

Number 17, Nearshore Water Quality.

The

11

developer shall continue to fund a nearshore water

12

quality monitoring program in the waters fronting

13

the development, including Makena Bay.

14

The frequency of the water quality monitoring

15

program shall be twice a year with additional

16

testing upon the occurrence of up to two one-year,

17

24-hour storm events annually.

18

In addition, the developer shall initiate and

19

fund a marine biological monitoring program covering

20

corals, algae, and fish twice annually at the same

21

sampling sites as the nearshore water quality

22

monitoring program.

23

The monitoring programs shall be approved by

24

the State Department of Health in consultation with

25

the u.S. Fish and Wildlife Service, the National
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1

Marine Fisheries Service, and the State Division of

2

Aquatic Resources, Department of Land and Natural

3

Resources.

4

The developer shall implement mitigation

5

measures if the results of the monitoring programs

6

warrant them.

7

by the State Department of Health in consultation

8

with the above-mentioned agencies.

9

COUNCILMEMBER KANE:

10

COUNCILMEMBER MOLINA:

11

CHAIR NISHIKI:

12
13
14

Mitigation measures shall be approved

So move.
Second.

Moved by Mr. Kane, seconded by Mr. Molina.

Any discussion?
COUNCILMEMBER CARROLL:

Mr. Carroll?
Yes, Chair, I would like to make

an amendment to the motion.

15

CHAIR NISHIKI:

Go ahead.

16

COUNCILMEMBER CARROLL:

Everyone has Mr. Nishiki's April

17

7th one.

18

me.

19

to read the developer shall continue to fund the

20

nearshore water quality monitoring program, and in

21

this one he has in the waters fronting the

22

development deleted and adding Makena coastal

23

waters, including Makena Bay.

24
25

On the bottom, number 2, in the -- excuse

And with the -- the amendment would change it

The frequency of the water quality monitoring
program shall be twice a year with additional
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1

testing upon occurrence of up to two one-year

2

24-hour storm events annually.

3

minimum, the following water quality parameters

4

shall be monitored, temperature, salinity, total

5

suspended solids, total nitrogen, ammonia nitrogen,

6

nitrate and nitrite, total phosphates, chlorophyll,

7

and silicate.

8

for pesticides used on the landscaping or turf.

A minimum -- at a

Storm samples shall include analysis

9

In addition, the developer shall initiate and

10

fund a marine biological monitoring program covering

11

live and dead corals -- that's the addition, live

12

and dead corals, algae,

13

microalgae species twice annually at the same

14

sampling sites as the nearshore water quality

15

monitoring program.

16

"and" is deleted,

fish, and

The monitoring program shall be approved by

17

the State Department of Health in consultation with

18

the U.S. Fish and Wildlife Service and the National

19

Marine Fisheries Service and then the State Division

20

of Aquatic Services, Department of Land and Natural

21

Resources.

22

measures if the results of the monitoring program

23

warrant them.

The developer shall implement mitigation

24

Adding the monitoring program shall commence

25

at least one year prior to development and continue
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1

perpetually.

Mitigation measures shall be approved

2

by the State Department of Health in consultation

3

with the above-mentioned agencies.

4

And the last addition, the developer shall

5

annually set aside a minimum of $8,000 to hire an

6

outside peer reviewer to provide an objective

7

critique of A, the water quality and marine biology

8

of the monitoring program, B, the quality assurance

9

plans, and C, the monitoring resulting on annual

10

basis.

11

State Department of Health after consultation with

12

the Department of Planning.

The peer reviewer shall be approved by the

13

COUNCILMEMBER TAVARES:

Second.

14

COUNCILMEMBER CARROLL:

Thank you.

15

Mr. Nishiki.

16

amendment to the amendment.

17

And that was for

However, I would like to make an

And considering that we already have -- the

18

existing program is mentioned over here, which is

19

four sites on the second page, but I would still

20

like to -- and that is, we don't really need the

21

Makena coastal waters inside there, but I would like

22

to have the -- program.

23

sites, the program -- the quality monitoring

24

program, including the waters in fronting --

25

fronting the development.

And instead of listing the
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And we've already covered the other sites

2

that are existing, and those are the ones that will

3

be used.

4

perpetual, that we will have something in front of

5

the development.

6

COUNCILMEMBER TAVARES:

Second.

7

COUNCILMEMBER CARROLL:

Thank you.

8

CHAIR NISHIKI:

9

But just to make sure that -- in

Moved and seconded by Bob and Jo Anne on

the initial amendment.

10

COUNCILMEMBER CARROLL:

11

CHAIR NISHIKI:

Seconded by Charmaine.

And then moved again and amended by

12

Mr. Carroll and Charmaine to amend the amendment to

13

include language -- let me see how it says it.

14

does it run.

15

there, Dan -- David, Bob's amendment, which includes

16

the language including water fronting development.

17

The developer

sentence, Bob?

19

fund -- go ahead.

20

- do you have it up

So that would stay in.

18

COUNCILMEMBER CARROLL:

How

Can you read that

The developer shall continue to

This -- yeah.

And the reason -- I

21

was going to change and put the number of sites, but

22

then further down, we have that they will continue

23

the -- doing the same sites that they have been

24

monitoring, which is four sites.

25

And this is just to guarantee that no matter
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1

what happens, I want to make it very clear that the

2

waters in front of the Project will remain one of

3

those sites.

4

There might be reasons later on to change

5

some of the other sites for some reason, move them

6

around, but I want to make sure that one in front

7

the site stays there.

8
9

CHAIR NISHIKI:

Okay.

Let me -- let me read if this is

what your -- your amendment is.

On that sentence,

10

the developer shall continue to fund a nearshore

11

water quality monitoring program in Makena Bay,

12

including water fronting the development?

13

COUNCILMEMBER CARROLL:

14

CHAIR NISHIKI:

15

Okay.

amendment is?

16

COUNCILMEMBER MOLINA:

17

CHAIR NISHIKI:

18

COUNCILMEMBER MOLINA:

That's fine.
Members understand what the

Any discussion?
Chair?

Mr. Molina.
Chairman, because we're

19

establishing a dollar figure here in this proposed

20

condition, I -- if there are no objections, I'd like

21

to get your comments from the developer, the

22

applicant.

23

COUNCILMEMBER TAVARES:

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

We're not talking about that yet.

Amendment to the amendment.

We're doing the amendment --
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COUNCILMEMBER MOLINA:

2

okay.

3

comes, Chair -

4

applicant.

I'm sorry, we're on the --

We're not there yet.

But when that moment

Chairman, I'd like to hear from the

Thank you.

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

Okay,

Okay.
Mr. Chair?

Mr. Kane.
Again,

just for clarification because

we don't have it in writing in front of us, the

10

amendment to the amendment, so I going -- I going

11

read that sentence again and then if you can help me

12

walk through this, Mr. Chair.

13

In number 2 to begin, it says the developer

14

shall continue to fund a nearshore water quality

15

monitoring program, and then can you continue that

16

part?

17

because -

18

19
20
21

Because that's where I kind of -- I lost you

CHAIR NISHIKI:

Program, then it says including Makena

Bay.
COUNCILMEMBER JOHNSON:

COUNCILMEMBER KANE:

23

sorry.

25

You

can read what he read.

22

24

Mr. Chair, it's on the wall.

CHAIR NISHIKI:

Or read that.

I can't see it so --

Developer shall continue to fund a

nearshore water quality monitoring program in Makena
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1

Bay, including the waters fronting the development,

2

period.

3

COUNCILMEMBER KANE:

Isn't that what's there in the first

place, basically what's being said?

4

No?

No.

5

?:

6

COUNCILMEMBER KANE:

In the waters fronting the

7

development including Makena Bay is something

8

different from water quality monitoring program

9
10

CHAIR NISHIKI:

Well, what

COUNCILMEMBER KANE:

Including Makena Bay in the waters

11

fronting the development?

12

difference on that one?

13

difference, Mr. Chair, so I'm just asking for --

14
15

CHAIR NISHIKI:

I mean, what's the
I don't understand the

Well, I don't know

- I don't know if

there's any difference, but it was surely --

16

COUNCILMEMBER CARROLL:

17

CHAIR NISHIKI:

Chair?

-- a difference from what I had in my

18

amendment.

That's the difference.

19

COUNCILMEMBER CARROLL:

20

CHAIR NISHIKI:

21

COUNCILMEMBER CARROLL:

Chair?

Go ahead.
You know, looking at it, I'm

22

afraid that I'm going to have to agree that my

23

amendment is just wording it in a different way.

24
25

Sometimes we just see things differently, but
now looking at it and after Mr. Kane's remarks, it
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1

is the same thing.

2

difference.

It really doesn't make any

So I would withdraw.

There is no difference from my amendment and

3
4

to what you have written over here in your -- on

5

your original one in the original amendment.

6

it still -- it still does exactly the same thing

7

that -- I was just looking at it in a different way.
So if there's no objection, I would just

8
9

10

withdraw the amendment and leave the original
motion, the original amendment intact.

11

COUNCILMEMBER TAVARES:

12

CHAIR NISHIKI:

13

COUNCILMEMBER TAVARES:

14

It

Thank you.

Mr. Chair?

Charmaine.
Yes, the original amendment is the

one that you proposed?

15

CHAIR NISHIKI:

Yes.

16

COUNCILMEMBER TAVARES:

That Bob read through so what --

17

from there -- from your amendment, Bob is asking

18

that it go back to using the term the waters

19

fronting the development instead of Makena coastal

20

waters?

21

COUNCILMEMBER CARROLL:

Correct.

22

COUNCILMEMBER TAVARES:

So his amendment to the amendment

23

is actually proper because we -- we have your

24

amendment on the floor for discussion.

25

CHAIR NISHIKI:

Right.
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COUNCILMEMBER TAVARES:

So amending the amendment will put

it back to what's already in number 17.
CHAIR NISHIKI:

Exactly.

Thank you for the clarification.

Dain, go ahead.
COUNCILMEMBER KANE:

Yeah, and my point was -- and

6

actually, quite frankly,

7

amendment.

8

original amendment, Mr. Chair, but from what was

9

read, it was inversed, and that's what wasn't the

10

I agree with Mr. Carroll's

That was one of my concerns in your

same.

11

So that's why -- that's all I was asking

12

about.

13

why it was inversed from the original motion.

14

if that's not a big deal,

15

keep it there only because I'm willing to support

16

that component specifically because, Mr. Chair, I

17

think the language that is there in the original

18

motion, the main motion, I think after all the

19

discussion that we had in previous meetings, I felt

20

comfortable with the language that talked about the

21

waters fronting the development, including Makena

22

Bay, and I felt that was an appropriate component of

23

this -- of this particular amendment.

24
25

It was inver sed and if there was a reason
But

I would ask Mr. Carroll to

So I would ask Mr. Carroll to -- to not
withdraw, and I would be supportive of his amendment
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to the amendment.
COUNCILMEMBER CARROLL:

Chair?

Since you did not accept

the withdrawal, I will leave the motion standing.
CHAIR NISHIKI:

Okay.

Any other discussion to the

5

amendment to the amendment?

6

aye.

7

COUNCIL MEMBERS:

8

CHAIR NISHIKI:

9

10

All those in favor say

Voiced aye.
All those oppose?

Motion carried to the

main motion as amended.

14

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE AMENDMENT TO THE AMENDMENT TO
PROPOSED CONDITION NO. 17

15

CHAIR NISHIKI:

16

COUNCILMEMBER KANE:

11
12
13

17

18
19

VOTE: AYES:

To the main motion as amended.
Mr. Chair, to the -- to the

amendment as amended.
CHAIR NISHIKI:

To the amendment as amended.

Thank you

for the correction.

20

COUNCILMEMBER KANE:

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

And I have comments, Mr. Chair.

Mr. Kane.
Thank you, Mr. Chairman.

On the

23

on the remaining portions of -- of your amendment

24

proposed by -- or put forward by Mr. Carroll and

25

seconded by, I believe, Ms. Johnson, can I ask you,
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1

Chair, since this is coming from your April 7th

2

memo, can you specifically, maybe with the help of

3

your Staff, state where you extracted or where you

4

came up with the language to talk about the

5

minimum water quality -- quality parameters as far

6

as the monitoring?

7

the

And I know you list temperatures, salinity,

8

total suspended solids.

9

memo that was submitted?

That came from a particular
And I just

- I guess

10

because I admittedly am not an expert in this field,

11

for me to just vote on this without really

12

understanding what is being asked for specifically

13

within the water quality parameters to be monitored,

14

it's difficult for me to be able to

15

comfortable with supporting something without having

16

somebody -- some expertise here with us to explain

17

to me what this specifically means.

18

to feel

And it doesn't have to be, you know, the

19

developer's water person, which I think is

20

Dr. Dollar.

21

qualified to -- to justify this.

22

I mean, it could be anybody that is

And until I get that, for me, Mr. Chair,

23

that's one of the things I would have just a

24

discomfort.

25

this comes back again and we have somebody who could

And again, if it -- at some later date
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1

provide us either written or oral explanation as to

2

what these things are, you know,

3

be very supportive of this.

4

know.

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

I could -- I could

But until then I don't

Okay.
So that's my comments for that part,

7

Mr. Chair.

And then following -- excuse me, the --

8

the very last portion of your proposed amendment,

9

Mr. Chair, about the developer annually setting

10

aside of minimum of 8,000 to hire an outside peer,

11

it seems like the developer's already being required

12

to hire somebody, he's already been told that he has

13

to hire somebody, and then that person has to submit

14

reports to the -- the relevant agency for the review

15

and approval anyway.

16

So I see this as something

I don't know if

17

it's -- if it's necessary because we already have in

18

place in the previous -- excuse me.

19

in place language that requires them to provide

20

reports.

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

23

We already have

Okay.
So that's -- that's my comments,

Mr. Chair.

24

CHAIR NISHIKI:

Let me respond.

25

COUNCILMEMBER KANE:

Oh, no.

Mr. Chair, I don't -- I'm
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1

sorry.

So every time we make a comment, then you're

2

going to respond?

3

Mr. Chair.
CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

7
8

9

Go ahead,

I'm sorry.

4

6

I'm sorry, go ahead.

Is that all right, Mr. Kane?
No,

I was just wondering if you're

going to comment every time we make -CHAIR NISHIKI:

Well, you asked a question about where I

got this information -COUNCILMEMBER KANE:

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

Yes, yes, yes, yes.

-- and now you don't want me to respond?
I'm sorry, Mr. Chair.

12

about the last part.

13

you.

I was talking

But it's the first part, thank

14

CHAIR NISHIKI:

Thank you.

Okay.

15

respond.

Thank you.

I think if you look at your -

16

I thought I put this in your folder.

17

to Wendy Wiltse, and it had to do because she

18

represents the Environmental Protection Agency in

19

Honolulu.

20

Then I'd like to

It's written

Wendy also, when -- when she was here, when

21

we had the controversial blooming of algae fronting

22

the west side and the big algae bloom out there, she

23

worked to create that study and was checking for

24

why, perhaps, the bloom of that seaweed.

25

And when she did that study,
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1

was -- I don't know if there was any real conclusive

2

fact that it was the sewage treatment plant that was

3

in Honokowai that was part of that bloom up there.

4

So I sent to her the zoning condition that we

5

had in place, trying to see if we could tighten up,

6

perhaps, some of the concerns in regards to

7

enforceability and who we had put down as who should

8

be the department to review it.

9

And she wrote, via David, I have followed the

10

newspaper articles about the controversial zoning

11

hearings at Makena Resort, and I understand the

12

public concern about monitoring the impacts of this

13

development.

14

I see one likely problem with the proposed

15

language for zoning condition.

16

conditions are enforceable by the County and are not

17

enforceable by State or Federal agencies.

18

County zoning

It is the County's responsibility to see that

19

conditions are met.

20

County to send the consultant's monitoring plan and

21

results to the Department of Health for review and

22

comment.

23

It is appropriate for the

But Department of Health cannot, quote,

24

"approve," end of quote, the plan.

25

the authority to do so.

They don't have

I suspect the same is true
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1

of other agencies you've listed.

2

workload of government agencies these days, you'd be

3

lucky to get them all to send comments.
She goes on to say,

4

A,

And given the

I make several

5

suggestions.

require the developer to submit

6

water quality and marine biology monitoring plans

7

and quality assurances

8

Department of Health, Clean Water Branch,

9

and comment.

- assurance plans to the
for review

B, the developer shall also set aside funds,

10
11

and then she puts in quote

12

to hire an outside, quote,

13

quote, to provide an objective critique of one, the

14

water quality and marine biology monitoring plan;

15

two, the quality assurance plans; and three, the

16

monitoring results on an annual basis.

17

reviewer shall be -- shall be identified by the

18

County in consultation with the Department of

19

Health.

20

in parenthesis, 8,000,
"peer reviewer," end of

This peer

C, specify the duration of the monitoring

21

program.

I'd suggest a minimum of five years

22

beginning at least one year before the construction

23

in order to establish baseline conditions.

24

duration really depends on how long the construction

25

will take.
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0,

specify what water quality parameters

2

should be monitored.

This list should include, at

3

minimum, temperature,

salinity, total suspended

4

solids, total nitrogen, ammonia nitrogen, nitrate

5

plus nitrite, total phosphorous, chlorophyll A, and

6

silicate.

7

samples also include analysis for pesticides used on

8

landscaping or turf.

9

I recommend that some of the stone

E, biological monitoring should, at minimum,

10

include percent cover of live coral, dead coral, and

11

microalgae species.

12

COUNCILMEMBER KANE:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

I hope this is helpful.

Mr. Chair?

Yeah, go ahead, Oain.
Can you tell me if this is

it

15

sounds like a personal note and so I'm just

16

wondering if you would be able to have this

17

confirmed as a formal communication from either

18

Ms. Wiltse, if she's qualified to do so, or from the

19

Office Region 9 U.S. EPA, which it seems that's

20

where Ms. Wiltse works.

21

But is it possible for us to get that?

22

Because it seems like this is a personal opinion of

23

a person who works for EPA, that this is not some

24

formal communication coming back from EPA telling us

25

or suggesting to us these recommendations.
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1

2

formalized?

Because this seems in the form of a

3

personal e-mail.

4

give my best regards to Councilman Nishiki and, you

5

know, it seems like a personal note.

I mean, because the very last says

So can you help us, Mr. Chair, by getting

6
7

that forwarded to us or at least some response

8

formally since you did inquire with the Region 9

9

u.S. EPA office, which I see an address and a room

10

number and all that?

11

Mr. Chair, be supportive of your -- of your

12

amendment by having it formalized.

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

And that would help me,

Okay.
And again, because I'm not the expert

15

so I don't -- I don't know all of these things that

16

she's recommending, if it's a personal opinion of an

17

employee or if this is something that under a formal

18

recommendation from the Office is something that

19

they would do as a practice to recommend for

20

situations that we're dealing with right now.

21

you.

22

CHAIR NISHIKI:

Okay.

Thank

David, you have anything else to

23

add in regards to how the communication to Wendy

24

transpired between you?

I -- I -- we got that

25

e-mail to her, I guess.

Go ahead.
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MR. RAATZ:

Thank you, Mr. Chair.

Actually, the e-mail

2

correspondence that the Members have represents the

3

totality of the Committee Staff's communication with

4

Ms. Wiltse.

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

7

Go ahead.
And just to finish before I -- I

yield the floor.

8

CHAIR NISHIKI:

Yeah.

9

COUNCILMEMBER KANE:

So on the back of that same page that

10

you just read, it was initiated by Mr. Raatz where

11

it starts off, Aloha Wendy, I, Staff, and then it

12

goes on, that -- that's what initiated this

13

discussion?

14

CHAIR NISHIKI:

Yes.

15

COUNCILMEMBER KANE:

Okay.

So if there's any way that we

16

can have something formalized?

17

me, Mr. Chair.

18

necessary, then -

19

CHAIR NISHIKI:

20

COUNCILMEMBER KANE:

21
22

23

No.

And that would help

I mean, if you feel that's not
you know.

I -- I welcome
Then we'll -- I'll decide based on

that.
CHAIR NISHIKI:

Yeah.

I welcome any Member's question and

will get an answer if it's possible, okay?

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

Thank you.

Thank you.

Mr. Molina, go ahead.
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COUNCILMEMBER MOLINA:

Yeah, thank you, Chair.

I'd like

2

to add, too.

3

with the EPA, too?

4

shows her name and the office she works with, but,

5

you know, these comments coming from her,

6

of curiosity, I would like to know what is her

7

position of authority.

8

knows offhand, but I, too, would like to see

9

something more formalized as well.

10

CHAIR NISHIKI:

11

VICE-CHAIR HOKAMA:

12

CHAIR NISHIKI:

13

VICE-CHAIR HOKAMA:

I'd like to know what is her position
It doesn't really -- I mean, it

just out

Unless -- unless Mr. Raatz

Thank you.

Okay.
Chairman?

Mr. Hokama.
I believe that the Department has the

14

authority.

15

her opinion that they do not have authorization to

16

approve such plans.

17

Obviously she does not concur, and it is

I believe they do.

So maybe we need State Department of Health

18

to verify will they just provide comment, or will

19

they approve a mitigation plan?

20

Because if it is actually true that they

21

don't approve it and we do provide a condition that

22

-- that requires their approval, then of course

23

we're going to have noncompliance with a condition,

24

which is no fault of the development.

25

condition that we've created to fail.
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1

So I think we need that verification because

2

A,

3

understanding of other requests, excuse me, that the

4

Department has that authority.

5

I still, to the best of my knowledge and past

CHAIR NISHIKI:

Any comments from Corporation Counselor

6

the Planning Department in regards to Department of

7

Health?

8

I -- I -- I ask for opinion.

9

MR. MOTO:

The Chair is really not in the knowledge so

Mr. Chairman, for the record, I'll just state

10

that I -- I don't know Ms. Wiltse.

11

communicated with her.

12

position is.

13

about the water quality review procedures either.

14

CHAIR NISHIKI:

15

MR. FOLEY:

I've never

I don't know what her

I'm not -- I'm not very knowledgeable

Planning Department?

I would have to agree with Mr. Moto.

I don't

16

know the -- Ms. Wiltse, and I'm really not familiar

17

with the Department of Health's jurisdiction.

18
19

CHAIR NISHIKI:

Okay.

with this one here.

20

COUNCILMEMBER JOHNSON:

21

CHAIR NISHIKI:

22

find out

23

Let me see how we're going to deal

Mr. Chair?

I guess the

the question that I need to

go ahead, Jo Anne.

COUNCILMEMBER JOHNSON:

No, I just wanted to state for the

24

record that I have worked with Ms. Wiltse.

25

on loan, actually, to the West Maui Watershed
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1

Partnership from the Department of Health through

2

the EPA.

3

areas.

She is quite knowledgeable in all the

She also,

4

I think, at least the way that I

5

interpret what she's stating, is that on this

6

particular development, the Department of Health is

7

not going to require this particular thing.

8

But I think Mr. Hokama is correct in as much

9

as if the Department of Health is asked to comment,

10

which often times we do on many issues,

11

letter in the e-mail that was sent over, I think

12

that it would be appropriate if we asked the

13

Department of Health to comment, that they certainly

14

would.

15

just as the

But they have no specific jurisdiction over

16

this particular zoning request, and that's the way I

17

understood what was being said.

18

and she is extremely knowledgeable.

19

know all of her degrees, but she has been with the

20

Department of Health for many years.

21

CHAIR NISHIKI:

Yeah.

But I do know her,
And I don't

I -- I -- I think that, you know,

22

I -- I cannot verify what her qualifications are,

23

but I -- I think it's valid for people that don't

24

know that we find out.

25

Let me look at this above-mentioned
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It says to address your concern, Riki,

1

condition.

2

mitigation measures shall be approved by the State

3

Department of Health in consultation with the

4

above-mentioned agencies, the different ones that we

5

mentioned in regards to the monitoring.

6

concern is, Riki, again, so that I can --

7
8

9
10

VICE-CHAIR HOKAMA:

Your

My concern is that I don't agree with

Ms. Wiltse.
CHAIR NISHIKI:

Oh, okay.

VICE-CHAIR HOKAMA:

Just her statement.

I believe -- Chairman, you know,

11

whether -- whether the Committee would like, this is

12

a continuing program.

13

developer with their current program, is it sent to

14

the Department of Health, and do they have approval

15

or disapproval of -- of their monitoring program at

16

this time?

17

CHAIR NISHIKI:

Yeah.

18

VICE-CHAIR HOKAMA:

You can just ask the

I -- I --

That's a quick way to find out.

And

19

tomorrow we can -- you know, and then either vote it

20

up or down, get the continued communication with the

21

Department.

22

either can consider, again, another amendment, a

23

revision to delete or a revision to amend, but we

24

can continue along on the process, Chairman.

25

CHAIR NISHIKI:

And if this does make it to Council, we

Okay.

Okay.

Anyway, let's vote, then.
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1

In here, I just want to state just for the record,

2

guess, Riki, that this despite you may not agree

3

with Wiltse, the language in here still addresses

4

that the mitigation measure shall be approved by the

5

State Department of Health in consultation with the

6

above-mentioned agencies.

7
8

9
10

VICE-CHAIR HOKAMA:

Yeah,

I

Okay?

I know what our amendment, our

conditions, Mr. Chairman.
CHAIR NISHIKI:

Okay.

COUNCILMEMBER KANE:

So any more discussion?
Final comment, Mr. Chair.

Mr. Kane?
There's

11

parts of this that I would agree to, specifically

12

some of the storm samples also include analyses for

13

pesticides used on the landscaping of turf.

14

you know, things like that, that's stuff that I

15

think is important for us to

16

So what I'm saying is

And,

to look at.
generally on this

17

amendment, Mr. Chair, is that until we get a

18

verification that these

19

is something that would be something verified by if

20

it's State Department of Health, Safe Drinking Water

21

Division or

22

Office, whoever Ms. Wiltse works with, whoever can

23

formally respond to these being formal things or

24

or appropriate conditions to be considered, I'm

25

willing to look at that.

- or -

what is being asked for

or the U.S. EPA Region 9
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1

And so what happens tonight, whatever, but I

2

agree.

3

if the opportunity presents itself, and I'd be more

4

than happy to look at it.

5

It can always come forward at a later date

CHAIR NISHIKI:

Okay.

Thank you.

You know what, let's take a vote

6

because I was just going to withdraw the amendment,

7

but I think we'll just take a vote, see where it

8

goes, and then move on, okay?

9

to adopt --

10

COUNCILMEMBER KANE:

We're voting on the amendment,

11

Mr. Chair?

12

COUNCILMEMBER JOHNSON:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15

Chair?

16
17

CHAIR NISHIKI:

So there is a motion

We're voting on the amendment.

Number 17.
With your amendment as amended,

With the -- with the motion as amended.

The motion as amended, right?

18

COUNCILMEMBER KANE:

No.

19

COUNCILMEMBER JOHNSON:

20

COUNCILMEMBER KANE:

No, we're voting on the amendment.

Yeah, we're voting on the amendment

21

as amended because there was an amendment to the

22

amendment, and we voted on it.

23
24
25

CHAIR NISHIKI:

We got -- okay.

With the -

okay, move

for the motion to vote on the amendment as amended.
COUNCILMEMBER KANE:

Yes.
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1

CHAIR NISHIKI:

2

say aye.

Okay.

3

COUNCIL MEMBERS:

4

CHAIR NISHIKI:

5

VICE-CHAIR HOKAMA:

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

Any discussion?

All those in favor

Voiced aye.
All those oppose?
No.
No.

Let the record show one no, Hokama, two

8

no, Kane.

9

carries to the main motion as amended.

10

Seven ayes.

Motion carries.

Amendment

14

Councilmembers Carroll, Johnson, Mateo,
Molina, Pontanilla, Tavares, and Chair
Nishiki.
Councilmember Hokama and Kane.
NOES:
ABSTAIN:
None.
ABSENT:
None.
None.
EXC. :
APPROVE AMENDMENT TO PROPOSED CONDITION NO.
ACTION:
1 7, AS AMENDED

15

CHAIR NISHIKI:

11
12
13

16
17

VOTE: AYES:

aye.

Any discussion?

All those in favor say

Mr. Molina?

COUNCILMEMBER MOLINA:

Chairman, I'm sorry.

Okay.

We're

18

not on the -- just to clear up some confusion for

19

me.

20

the applicant if there's no objections?

Is it appropriate now to get some comments from

21

CHAIR NISHIKI:

Sure.

22

COUNCILMEMBER MOLINA:

Because this was just given to us

23

today, April 7th.

And because we're -- we're

24

telling this guy now okay -- or this applicant

25

$8,000 minimum, you know, just to be fair.
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1

just want to hear from -- from the applicant as well

2

if there's no objections from the body.

3

CHAIR NISHIKI:

Any objections?

4

COUNCIL MEMBERS VOICED NO OBJECTIONS.

5

CHAIR NISHIKI:

The applicant?

6

MR. FIGUEIROA:

Roy Figueiroa with Makena Resort.

7

of all,

8

is on the amendment that has already passed?

9

that what the -- I mean, I think it's passed.

10

I'd like to know that the question I believe
Is
Is

that correct?

11

COUNCILMEMBER JOHNSON:

12

MR. FIGUEIROA:

13

First

That's correct, yeah.

I beg your pardon?

condition

No,

I think the

the condition has all passed, right?

14

VICE-CHAIR HOKAMA:

15

CHAIR NISHIKI:

16

VICE-CHAIR HOKAMA:

Chairman?

Chairman, if I may?

Go ahead.
I think for Mr. Figueiroa's

17

understanding, your amendment was approved by this

18

Committee on its last vote, but now the amendment is

19

now incorporated in the

20

condition, Mr. Figueiroa.

- in now the main

21

And the Committee's now going to decide

22

whether or not to accept the condition as it -

23

it incorporates Mr. Nishiki's amendment.

24

therefore, Mr. Molina is asking you to provide

25

comment regarding the language that says you are
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1

required to provide a minimum of $8,000 to hire an

2

outside peer reviewer.

3

MR. FIGUEIROA:

Well,

frankly,

I don't understand the

4

basis for that, except a person's opinion as to

5

doing this because the peer reviewer seems to be the

6

State Department of Health, as far as the work of

7

the person doing the study, the marine biological

8

study, as well as the water quality monitoring

9

program.

10

So as -- that would be my response.

I really

11

don't understand the basis of setting an amount, nor

12

requiring the outside peer reviewer for this study.

13

We do have a history here of already ten

14

years of study, and there are other parts of this

15

that preclude any development -- stops development

16

for a year, when it talks about monitoring programs

17

shall commence at least one year prior to

18

development and continue in perpetuity.

19

Because now there are two studies

- or two

20

parts of the study required, so two studies, the

21

marine biological study, as well as the water

22

quality program.

23

So if this were passed, does this mean, then,

24

according to the way I read it, we would have to do

25

this for a year before we could do any development?
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1

I think that's what it says here so there are

2

various parts of this that I don't know the basis

3

for it, frankly.

4

COUNCILMEMBER MOLINA:

5

CHAIR NISHIKI:

6

COUNCILMEMBER MOLINA:

But that's my response.
Chairman?

Go ahead.
Can I ask (inaudible)

from our

7

Corporation Counsel if he agrees to -- as to what

8

the applicant is saying with this proposed

9

amendment?

10

MR. MOTO:

Mr. Chairman, I'll respond in particular to

11

that sentence that was cited by Councilmember Molina

12

-- or I'm sorry, maybe it was Mr. Figueiroa,

13

regarding the monitoring programs shall commence at

14

least one year prior to development.

15

In general, yes,

I -- I

-- I would read it

16

the same way Mr. Figueiroa does, which is that it

17

appears to require that the monitoring programs as

18

described in this condition, which is to say the

19

monitoring program as it includes examination of

20

corals, algae, fish,

21

least one year prior to development.

etc., has to be in place at

22

Although I don't necessarily read that

23

condition to prevent the property owner from,

24

example, applying for a permit in the meantime.

25

other words, there's some question about what the
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term prior to development should mean.

2

Does it mean prior to construction, prior to

3

submittal of an application for like an SMA permit?

4

I -- I don't read it to preclude the resort owner

5

from applying for other legal entitlements that it

6

may need in the meantime.

7
8

9
10
11
12

COUNCILMEMBER MOLINA:

So you'd recommend language, more

specific language?
MR. MOTO:

Oh, not -- no, not --

COUNCILMEMBER MOLINA:

Just to clear up that area,

I

guess?
MR. MOTO:

Yeah, no, not necessarily.

I -- well,

I think

13

if -- it -- it depends on what the Council wants to

14

achieve.

15

want to make sure that these monitoring programs are

16

in place for at least a minimal period of time

17

before further steps are taken, then something like

18

this would -- or something -- this or something like

19

it would be consistent with that kind of goal.

20
21
22
23

If -- if -- I think if you want to have --

COUNCILMEMBER MOLINA:

Okay.

Thank you, Mr. Moto.

Thank

you, Chairman.
CHAIR NISHIKI:

Okay.

Any other discussion or questions

for Mr. -- from the developer?

24

VICE-CHAIR HOKAMA:

25

CHAIR NISHIKI:

Chairman?

Mr. Hokama.
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VICE-CHAIR HOKAMA:

Yeah,

I think we worked really hard on

2

Condition 17, as we have it in our April 6th

3

printout.

4

but I would like a government agency to make the

5

calIon whether or not the mitigation report meets

6

the test or it fails it.

7

I think the intent I am still supportive,

And so,

I don't know,

I'm having a hard time,

8

and I'm not going to support this revision where now

9

we're going to have a nongovernmental agency make

10

the call for us.

11

CHAIR NISHIKI:

Any other discussion?

12

COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.

I think that because Wendy is

13

involved, and I just was given one of the things

14

that she's involved in, and this is basically a

15

nongovernmental agency, too, but she oversees also

16

the Coral Reef and Land Base Pollution Steering

17

Committee under the u.S. Environmental Protection

18

Agency, and they're working to formulate statewide

19

biomarkers for coral reef health related to

20

pollution.

21

So I think that that is why she has made

22

these recommendations.

And because we've just

23

don't think it was last year, but I think that

24

underneath Governor Cayetano was the year of the

25

coral reef, I think that there has been a
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1

significant initiative to protect our nearshore

2

water quality, as well as protect our marine

3

resources and the biodiversity of the fish

4

populations.

5

So I think that to address Mr. Hokama's

6

concerns and anyone that might be questioning her

7

authority to make such a recommendation, perhaps we

8

can get something on a more official basis between

9

now and the time, should this pass, at least at

10

first reading.

11

But I totally support it because I think that

12

to establish a baseline, that is the purpose of this

13

because if you begin development, you're not going

14

to be able to establish a baseline over a period of

15

one year.

16

And that is where I believe she's making a

17

recommendation, establish your baseline over one

18

year, which covers a period of different types of

19

weather conditions and also different storm events

20

so that you have a baseline.

21

And so I do support this.

I think that for

22

the developer, if there is any confusion, perhaps

23

Ms. Wiltse would help to assist us in clearing this

24

up, but I read this as more something in regard to

25

the studies that are not currently being done.
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Thank you, Mr. Chair.
CHAIR NISHIKI:

Any other comments in regards to this?

Mr. Kane?
COUNCILMEMBER KANE:

Thank you, Mr. Chair.

is qualified.

5

question that Ms. Wiltse is

6

everybody knows, that's not my issue.

7

I have no

I'm just looking for something formalized

8

because what we're doing is basically taking a

9

personal e-mail -- or excuse me.

10

And so

Let me restate

that, Mr. Chair, in all due fairness.

11

Taking an e-mail that was initiated by the

12

Committee Staff and -- and got a response, and it

13

was informal in nature, without any type of stamp of

14

approval from any formal governmental agency,

15

whether it's State Water or u.S. EPA Region 9.

16

And what's being recommended and for

for a

17

condition, I guess my question is, is this something

18

that is going to be applied fairly to all future

19

conditions with respects to people coming in for

20

for rezoning application, or is it for just this

21

particular applicant?

22

So I'm just trying to see if these

23

governmental agent

whatever governmental agency

24

Ms. Wiltse represents would make this type of

25

comment, which they had their opportunity and I
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1

believe would still be able to -- to -- to comment

2

on based on the original language.

3

But what was added in here is very defined;

4

and for me, until I have some sort of feedback other

5

than a personal -- or -- or an informal e-mail such

6

as this without any type of formality, it's hard for

7

me to just -- after having a long, drawn-out

8

discussion with you, yourself, Mr. Chair, mark

9

consensus, and then this given to us the night

10

of our

11

you've almost doubled the language in this long

12

talked about and -- and discussed item.

13

- our vote, it's difficult for me because

So for that, Mr. Chair, I will be voting no,

14

and -- but I do agree, again, with the intent of

15

what our discussion was originally, and I'll be

16

hoping that you, Chair, do initiate an effort to get

17

a more formalized comment for this type of

18

recommendation.

19

CHAIR NISHIKI:

Okay.

20

COUNCILMEMBER JOHNSON:

Thank you.
Any other discussion?

Jo Anne?

I just wanted to briefly state

21

also that in a formal report that was released by

22

the Hawaii State Department of Health under the

23

Clean Water Act, on their list of impaired waters of

24

the State of Hawaii, Makena Beach site was listed,

25

and it was listed due to its chlorophyll loading and
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turbidity.

2

So I don't believe that what we're doing is

3

inconsistent with the public reports that have been

4

put out for this area.

5

part of our record.

6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

And that is a report that is

Mr. Chair?

Go ahead,

Dain.

And I'm just wondering if that report

also is holding Makena Resort responsible for the

10

results of that report and the turbidity and the

11

and the loading within the water?

12

me, makes a difference.

13

this up for failure?

Because that, to

Are we -- are we setting

14

And until we get some sort of information

15

that validates what is being requested of us for

16

consideration, it's difficult for me to take, albeit

17

a person's qualifications and verbal confirmation of

18

somebody's confirmation, I don't think for me -- for

19

me to make that decision, I'm not ready to do that

20

and accept that as enough to move forward with this.

21

And I -- I hold no disrespect for any other

22

Member who, you know, has a different opinion than

23

me.

It's just my opinion.

24

CHAIR NISHIKI:

Okay.

25

COUNCILMEMBER TAVARES:

Thank you.

Any other discussion?
Mr. Chairman?
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CHAIR NISHIKI:

Charmaine.

2

COUNCILMEMBER TAVARES:

Yes.

I wanted to support the

3

amendment -- or the condition as amended and move it

4

forward, but I am also concerned about the

5

informality of the information and if it goes

6

further as other Members have said, if it does pass,

7

that we have that kind of information for us at the

8

first reading or -- or our next -- our next meeting.

9

Thank you.

10

CHAIR NISHIKI:

Any other discussion?

11

COUNCILMEMBER MOLINA:

Michael?

Chairman, I like the original

12

Condition number 17, until I saw this amendment, but

13

there are -- you have some good parts to this

14

amendment.

15

from Ms. Wiltse, she specifies that the Department

16

of Health cannot approve the plan.

17

authority to do so.

18

But as I, you know, look at this e-mail

They don't have

So as I'm reading it, I'm saying to myself

19

okay, why?

What's the basis?

And it's not

20

indicated in the e-mail.youknow.Soit seems

21

somewhat incomplete, and I don't know, it just

22

leaves me with more questions than answers.

23

So until I see something more formalized,

24

what her title is, and I know Member Johnson has

25

shared with us what she's done and, you know, no
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1

disrespect to this lady's qualifications.

2

Obviously, she knows what she's doing.

3

But I think for us to make a decision on

4

what -- on an e-mail that looks somewhat personal

5

a little bit more personal, I'm not quite ready yet,

6

Chairman, to support it.

7

So I don't know what the next step would be,

8

maybe I guess by first reading if we can get

9

something more formal, then maybe we can -- you

10

know, I may have a different opinion, assuming if

11

this whole thing passes to first reading on the

12

Council.

13

But the fact that she doesn't cite in there

14

that the Department of Health doesn't have the

15

authority to do so, leaves me with more questions.

16

And if she had specified why, then I might be more

17

comfortable, Chairman.

18

the amendment as amended.

19
20

CHAIR NISHIKI:

Okay.

COUNCIL MEMBERS:

22

CHAIR NISHIKI:

23

VICE-CHAIR HOKAMA:

24

COUNCILMEMBER MATEO:

25

COUNCILMEMBER MOLINA:

Thank you.

Any more discussion?

all those in favor,

21

So I will not be supporting

say aye.

Voiced aye.
All those oppose?
No.
No.
No.
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1

COUNCILMEMBER KANE:

2

CHAIR NISHIKI:

3

No.

One, no, Hokama, two no, Mateo, three no,

Molina, four no, Kane.

Motion passes five to four.

8

Councilmembers Carroll, Johnson,
Pontanilla, Tavares, and Chair Nishiki.
Councilmembers Hokama, Kane, Mateo, and
NOES:
Molina.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 17, AS
AMENDED

9

CHAIR NISHIKI:

4
5
6

7

VOTE: AYES:

Is that all we have now with that one?

10

COUNCILMEMBER KANE:

11

CHAIR NISHIKI:

Yeah.

Okay.

That was the main motion.

We shall send a letter to Wendy

12

Wiltse.

13

the monitoring program shall commence at least one

14

year prior to development and continue in

15

perpetuity, maybe ask Ms. Wiltse to look at that

16

language and send some concern -- send the reasons

17

of concern by -- made by the developer.

18

We shall also address a sentence that says

You know -- that's all right.

19

continue on.

20

I -- I hope that we will not continue, unless some

21

of you feel it's necessary, to always include the

22

developer as we develop these conditions.

23

And I

I'll -- I'll

just am concerned right now, and

Personally, the Chair would like to just move

24

right on and see what we come out with.

25

know, should the developer again come in and give
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1

you reasons why, then perhaps we can make that

2

consideration, but I don't really think it's

3

necessary.

4
5

Mr. Kane, go ahead.

COUNCILMEMBER KANE:

Yeah, Mr. Chair, that was the -- the

first time in 17 conditions, so

6

CHAIR NISHIKI:

7

COUNCILMEMBER KANE:

I

-- I

I don't know this body's making

8

any -- you know, setting any precedent, and you've

9

already said that you're not going to limit any

10

Member's request for anything so --

11

CHAIR NISHIKI:

Yeah.

12

COUNCILMEMBER KANE:

You know.

I mean, with that being

13

said already, I

14

And if there is a need by a Member, you know,

15

that

16

said to us earlier.

17

I hope that we can just proceed.

that you would, you know, follow what you

CHAIR NISHIKI:

That's all.

That is fine.

I'm just saying that it is

18

not the first, Mr. Kane.

19

these discussions, we had the developer up here on

20

numerous occasions and so I don't want to debate

21

with you.

22

some of the statements you make.

23

I think prior to any of

I just want to make sure the accuracy on

Number 18.

Prior to the issuance of any

24

building permit for any new residential unit in the

25

subject property, the developer shall complete
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1

construction of a sedimentation basin with the

2

watershed area that contributes runoff into Makena

3

Bay.

4

Design and construction of the basin shall

5

meet the provisions of County's drainage rules.

6

developer shall also implement efficient soil

7

erosion and dust control measures during and after

8

the development process to the satisfaction of the

9

State Department of Health and the County, period.

10

Chair would entertain a motion.

11

COUNCILMEMBER TAVARES:

12

COUNCILMEMBER PONTANILLA:

13

CHAIR NISHIKI:

So move.
Second.

Moved by Charmaine Tavares, seconded by

14

Joseph Pontanilla to adopt Condition 18.

15

discussion?

16

The

Any

Dain?

COUNCILMEMBER KANE:

Yeah, I was trying to look back at

17

why we marked this pending.

18

aware of the fact that a sedimentation has already

19

been constructed and completed, I was just

20

wondering

21

kept this as a pending item, I mean, because it's

22

we've come so far along, Mr. Chair.

23

And although we are

I don't know if Staff can recall why we

So just

I'm just asking for some

24

information if the Staff can recall or if anybody or

25

even the Planning Department can recall why we kept
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1

this pending when we've already saw this as

2

something that was completed?

3

And -- and I have no problem with supporting

4

this, but it's just a question of why

5

doing this if it's already completed, the

6

construction is already in use?

7

CHAIR NISHIKI:

Yeah.

I -- I

I think I prefaced to you

8

people about this pending or consensus.

9

that.

10

Just remove

If there is any motions to be made, then

we'll make it.

11

why are we

If not, then we won't.

So just diminish that from your eyes,

I

12

guess, would be the best way and then we can move

13

on.

14

MR. RAATZ:

But David, were there any unleft questions?
Mr. Chair, this item was left as pending, I

15

believe, just because Staff didn't have in our --

16

our records what the Committee has done so far, any

17

indication that there was a consensus approval.

18

not aware of any outstanding issues, other than the

19

fact that the Committee hadn't expressed a

20

preference yet on this item.

21

CHAIR NISHIKI:

22

COUNCILMEMBER JOHNSON:

I'm

Jo Anne, go ahead.
The only thing that I could

23

possibly determine, and this was again one of the

24

questions I

25

discussion,

I guess that had come up during our
is about when you say Department of

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/7/04

108

1

Health and the County, I don't think we had

2

discussed who in the County or what department, if

3

it was the Department of Public Works, if it's the

4

Department of Planning, and that was,

5

only issue that was left unaddressed.

6

7

COUNCILMEMBER TAVARES:

I think, the

It's under the purview of Public

Works.

8

CHAIR NISHIKI:

9

comment?

Yeah, it's under the Department --

10

COUNCILMEMBER KANE:

11

CHAIR NISHIKI:

12

COUNCILMEMBER KANE:

Mr. Chair?

Dain, go ahead.
So I guess just for clarification,

13

has the construction of a sedimentation basin been

14

completed in accordance with what -- or is there any

15

formal knowledge from any of the departments sitting

16

here tonight that knows this?

17

And if not, then I guess we just put this

18

there.

19

reported in the earlier parts of this meeting, not

20

tonight but in previous meetings connected to this

21

meeting, we're already aware of the fact that the

22

sedimentation has been completed.

23

I understand that, but from what's been

NOw, if it's pending -- and I'm using the

24

pending and consensus part because this shows that

25

we had discussion at some point, and we, as a body,
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we're comfortable with moving beyond it.

2

So I -- I'm -- I'm not going to diminish it.

3

I'm going to use it to try to remember what was the

4

pending reason -- why -- why was it pending.

5

were the issues that were involved in our previous

6

discussion.

7

What

And in this one, maybe it was because

8

Mr. Chair, because it was the also part, and the

9

also part talks about the efficient soil erosion and

10

dust control measures, which again, I -- I

11

completely agree with that, and that's -- that's not

12

my issue.

13

And that's why I could vote for this, but

14

just the sedimentation, if it's done already, it

15

seems like that's a satisfied condition and so we

16

would -- like we did with other State land use

17

conditions, we made decisions as we went through it

18

and walked through each and everyone of them.

19

We made decisions on whether to keep, to

20

delete, so on and so forth so -- but if there's

21

nobody that can respond to the sedimentation basin

22

question, then we'll just leave it there, and I can

23

support this, Mr. Chair.

24

CHAIR NISHIKI:

Riki, go ahead.

25

VICE-CHAIR HOKAMA:

Chairman, I won't support this.
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1

The -- I think it's a IS-acre sedimentation basin

2

that I've seen has been constructed also regarding

3

the last sentence, developer shall implement soil

4

erosion, dust control measures.
If that is not done,

5

Chairman, they don't

6

receive grading permits, they don't get -- they

7

don't get approval to move forward in any manner.

8

This

9

must be in place prior to receiving permit

10
11

all of the soil erosion, dust control plans

approvals.
And if you want the departments to comment

12

whether that is accurate or not, Planning is here.

13

You can ask Public Works.

14

process is done in the County.

But that's how the

15

You will not get your permit approval unless

16

you have all of this mitigation plans in place, and

17

inspectors will be on site reviewing the

18

implementation.

19

CHAIR NISHIKI:

Yeah, I can remember now why this

20

conversation on -- on sedimentation basin came up.

21

I think it was in lieu of a storm that happened that

22

went into Makena Bay and created a concern amongst

23

area residents.

24
25

And then we had, during our meeting in Kihei,
some representation from residents there that since
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1

the sedimentation had been built by the developer

2

and they spent millions of dollars to do this,

3

think, that now even the developer said that because

4

of that, there's not going to be any problems.

5

Then we had Lloyd Lee in there, and he,

I

I

6

think, also mentioned that this sedimentation basin

7

would address some of the concerns about runoff and

8

drainage.

9

didn't deal with this matter.

10

And to that point, I think perhaps we

But I think the developer did reference the

11

fact that after that disaster, they did put in this

12

new basin that would address the drainage and flood

13

control matters.

14

So that's where this, perhaps, is pending,

15

and now it is up to the Committee to decide where

16

you want to go with this.

17

Excuse me.

18

VICE-CHAIR HOKAMA:

19

CHAIR NISHIKI:

20

COUNCILMEMBER JOHNSON:

21

CHAIR NISHIKI:

22

COUNCILMEMBER JOHNSON:

So did we have a motion?

Yes.

We did.

Any more discussion?
I just have a question, Mr. Chair.

Go ahead,

Jo Anne.

Is it determined that because

23

there are several,

I guess,

ahupua'a in that area

24

with different areas, that drain, that one

25

sedimentation basin takes care of all of those
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1

all of the runoff from the various ahupua'as

2

contained within that area and that that would

3

mitigate all of these concerns?

4

Because that's the part that I don't recall
I know we talked about the

5

that we ever discussed.

6

sedimentation basin, but I was never really sure

7

that one sedimentation basin would take care of

8

everything.
And I seem to recall that there were other

9

10

smaller sedimentation basins that would be

11

contained, maybe, as part of the smaller

12

developments in the area.

13

MR. FOLEY:

Mr.

14

CHAIR NISHIKI:

15

MR. FOLEY:

Planning, do you have something to say?

Mr. Chairman, the -- the parcels that we're

16

talking about are -- are spread out over a fairly

17

large area, and I think it's very likely that there

18

will be different requirements for different parcels

19

having to do with dust control, drainage,

20

sedimentation basins.

21

This is in the purview of the Public Works

22

Department, and I'm not a storm drainage expert, but

23

I don't see anything in this condition that is --

24

will -- will do any harm.

25

know, places some additional emphasis on the

It just, perhaps, you
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Council's concern regarding this -- this issue.

2

As Mr. Hokama pointed out, all of these

3

issues regarding soil erosion, dust control,

4

sedimentation, will be addressed parcel by parcel,

5

and there won't be just one sedimentation basin for

6

this whole development.

7

There will be a whole series of different

8

ones so I

- I -- I don't think it's extremely

9

significant whether this condition stays or -- or

10

doesn't stay.

11

opinion.

But that's not an engineering

12

COUNCILMEMBER JOHNSON:

13

CHAIR NISHIKI:

14

COUNCILMEMBER JOHNSON:

Mr. Chair, then --

Jo Anne.
I think to address that concern,

15

because it's just reiterating something that would

16

already be a condition, then my suggestion would be

17

to say the developer shall complete construction of

18

sedimentation basin, and then put the little S in

19

parenthesis, as required within the watershed area

20

that contributes runoff.

21

And that's -- you know,

I -- I -- I would

22

just simply say not even into Makena Bay,

23

necessarily, but just contributes runoff into the

24

nearshore waters.

25

area.

And that way, it covers the whole
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CHAIR NISHIKI:

You know what, if you want to create an

2

amendment, then I need you to make a motion because

3

we have a motion now,

4

COUNCILMEMBER JOHNSON:

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

7

COUNCILMEMBER KANE:

and then we'll vote.

All right.

Then

Mr. -- before we do that, Mr. Chair?

Go ahead, Mr. Kane.

Just point of information or for

8

clarification.

Just so everybody knows, it started

9

off as one of the many State Land Use Committee

10

items.

It was 13i, petitioner shall implement

11

efficient soil erosion and dust control measures

12

during and after the development process to the

13

satisfaction of State Department of Health and

14

County of Maui.

15

In my February 14th, 2002, memo to the body,

16

I asked for a consideration of a proposed amendment

17

to that.

18

memo, amendment existing proposed condition 13i to

19

read that follows, and I'm the one who proposed the

20

language talking about the development of the

21

sedimentation basin and incorporated it, you know,

22

on top of the -

23

soil erosion and dust control measures.

24
25

It was my number 7 on page 3 of my -- my

the soil -- implement efficient

So Mr. Chair,

before Ms. -- Ms. Johnson wants

to, you know, consider making an amendment,
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1

wanted to get some background how -- where this came

2

from, how it's evolved.

3

comments are I don't have a problem with continuing

4

to support the original 13i condition of the State

5

Land Use body, which was originally talking about

6

implementing efficient soil erosion and dust control

7

measures and just adopting that part.

8
9

And -- and so again, my

I would ask the body, and I'll wait till
after Member Johnson, you know, considers her motion

10

to add an S to the -- the watershed, but -- the

11

sedimentation basin; but again, that whole

12

discussion was initiated by me.

13

CHAIR NISHIKI:

Okay.

14

COUNCILMEMBER KANE:

And, you know, I'm willing to

in

15

my mind, because I thought that was built,

16

completed, they had to go through a whole process to

17

get that done, permits, the whole nine yards, and

18

because that's been completed, I was willing to ask

19

this body to consider extracting out the portion

20

that I was asking for an amendment, deleting that

21

request altogether, and the body still consider the

22

original -- original condition that was put forward

23

by the State Land Use Commission.

24

CHAIR NISHIKI:

Okay.

25

COUNCILMEMBER JOHNSON:

Thank you.

Jo Anne?
Yes, Mr. Chair.

I would then make
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1

a motion, based on what Mr. Foley had said, that

2

this would do no harm to just simply amend the

3

section that says the developer shall complete

4

construction of the necessary sedimentation or -- or

5

to say construction of sedimentation basin and then

6

put the S in parenthesis, within the watershed area

7

that contributes runoff, and leave it that way, into

8

Makena Bay.

9

COUNCILMEMBER CARROLL:

10

CHAIR NISHIKI:

Second.

Move to amend the language to read in the

11

first sentence, prior to the issuance of any

12

building permit for any new residential unit in the

13

subject property, the developer shall complete

14

construction of sedimentation basins, plural, within

15

the watershed area that contributes runoff into

16

Makena Bay.

17

VICE-CHAIR HOKAMA:

18

CHAIR NISHIKI:

19

VICE-CHAIR HOKAMA:

Moved and second.

Any discussion?

Chairman?

Mr. Hokama.
Maybe Planning can assist us.

Are

20

there any areas within the Makena Resort's

21

properties, and I'm looking at the most colorful map

22

on the right, any of those acreage is in what is

23

considered watershed areas?

24
25

Because if it's not, I don't -- are we going
ask them to go on somebody else's property to create
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these basins?

Because Public Works and the -- our

2

engineers is going to ensure that whatever is

3

generated on site flow -- on site, sheet flow,

4

lateral flow,

5

kept on site.

surface flow must be mitigated and

6

So maybe it's not going to be basins.

7

it's going to be dry wells or other types of

8

mitigative relief.

9

into the discussion because while the intent may be

Maybe

And -- and so I just bring this

10

quite honorable, I -- I'm really thinking we are way

11

out of our scope, particularly if it's not even on

12

the developer's property.

13

Mr. Foley, do you have any comments, please?

14

MR. FOLEY:

Planning Department,

Well, Mr. Chairman, I'll reiterate that the --

15

the Public Works Department will look at each

16

development site and will require that the storm

17

drainage be kept on that site.
Whether or not sedimentation basins will be

18

19

required or where or how many is unknown at this

20

time.

21

the condition as it is or, frankly,

22

get clarification from Public Works before first

23

reading or at the next meeting regarding this --

24

this issue.

25

What we might want to do is, you know, leave
take it out and

But I -- I -- I think all of the things in
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1

this condition are automatically required by Public

2

Works anyway.

3

CHAIR NISHIKI:

4

say aye.

Any more discussion?

5

COUNCILMEMBER JOHNSON:

6

CHAIR NISHIKI:

Aye.

7

CHAIR NISHIKI:

All those oppose?

8

COUNCIL MEMBERS:

9

CHAIR NISHIKI:

All those in favor

Aye.

Voiced no.
One, two, three, four,

five,

six -- I know

10

what, Jo Anne votes aye, Chair votes aye.

11

does not carry.

Motion

16

Councilmember Johnson and Chair Nishiki.
Councilmember Carroll, Hokama, Kane,
Mateo, Molina, Pontanilla, and Tavares.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
None.
ACTION:
MOTION FAILED
COUNCILMEMBER KANE:
Mr. Chair?
CHAIR NISHIKI:
To the main motion.
Mr. Kane.

17

COUNCILMEMBER KANE:

12
13
14
15

VOTE: AYES:
NOES:

Thank you, Mr. Chair.

Based on the

18

comments of Mr. Foley and based on previous

19

discussions that we had regarding that -- that

20

process that we went through on the State Land Use

21

on which ones we're going to keep, which ones we're

22

going to get rid of, I ask that we amend the main

23

motion by deleting all language dealing with the

24

construction of a basin and incorporate the original

25

language that was put forward by the State Land Use
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1

Commission, which is noted as number 13i on a memo

2

that was distributed to us that was titled Exhibit B

3

from former Land Use Committee report number 01-240

4

dated 12/01.

5

COUNCILMEMBER TAVARES:

6

COUNCILMEMBER KANE:

Is that a motion?

Yes, and that's a request for a

7

motion to amend.

8

COUNCILMEMBER TAVARES:

9

CHAIR NISHIKI:

Second for discussion.

Moved by Mr. Kane, seconded by Charmaine

10

to delete the entire language here and replace it

11

with language that Mr. Kane will read into the

12

record.

13

COUNCILMEMBER KANE:

14

Chair?

15

CHAIR NISHIKI:

16

COUNCILMEMBER KANE:

Would you like me to do that now,

Go ahead.
And again, it just reads exactly what

17

was submitted to us, and it reads -- and this is

18

again from the State Land Use -- Land Use

19

Committee -- or excuse me, State Land Use

20

Commission, one of their conditions which is noted

21

as 13i.

22

And it reads, petitioner shall implement

23

efficient soil erosion and dust control measures

24

during and after the development process to the

25

satisfaction of the State Department of Health and
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the County of Maui.

2

And if the body feels it's necessary to -- to

3

note -- notate specifically what department, then

4

I'm open for that as a friendly component, but

5

that's -- that's my

6

Yeah, and -- yeah.

7

the request was to put developer instead so --

8

CHAIR NISHIKI:

9

COUNCILMEMBER KANE:

10
11
12

Instead of petitioner, I think

All right.
Developer shall implement.

Thank

you, Chair.
CHAIR NISHIKI:
favor,

Okay.

Any other discussion?

All those in

say aye.

13

COUNCIL MEMBERS:

14

CHAIR NISHIKI:

15

COUNCILMEMBER CARROLL:

16

VICE-CHAIR HOKAMA:

17

COUNCILMEMBER JOHNSON:

18

CHAIR NISHIKI:

19

Johnson.

20

that's the amendment, Chair.

Voiced aye.
All those oppose?
No.

No.
No.

One, two, three noes, Carroll, Hokama,
Seven ayes -- six ayes.

Motion carries.

24

Councilmembers Kane, Mateo, Molina,
Pontanilla, Tavares, and Chair Nishiki.
Councilmember Carroll, Hokama, and
NOES:
Johnson.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
APPROVE
AMENDMENT TO PROPOSED CONDITION NO.
ACTION:
18

25

CHAIR NISHIKI:

21
22
23

VOTE: AYES:

19.
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1

COUNCILMEMBER KANE:

2

CHAIR NISHIKI:

Mr. Chair, main motion as amended.

Oh, God.

Excuse me.

3

the main motion as amended?

4

aye.

5

COUNCIL MEMBERS:

6

CHAIR NISHIKI:

7

COUNCILMEMBER CARROLL:

8

VICE-CHAIR HOKAMA:

9

COUNCILMEMBER JOHNSON:

10
11
12
13
14

15

CHAIR NISHIKI:

Any discussion on

All those in favor say

Voiced aye.
All those oppose?
No.

No.
No.

Six ayes, three noes.

Carroll, Hokama,

Johnson, no.

VOTE: AYES:

Councilmembers Kane, Mateo, Molina,
Pontanilla, Tavares, and Chair Nishiki.
NOES:
Councilmember Carroll, Hokama and
Johnson.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 18, AS AMENDED

16
17

CHAIR NISHIKI:

19.

Transfer of Ownership.

The developer

18

shall give notice to the Department of Planning and

19

the Council of any intent to sell, lease, assign,

20

place in trust, or otherwise voluntarily alter the

21

ownership interests in the subject property, prior

22

to any development, period.

23

COUNCILMEMBER TAVARES:

So moved.

24

COUNCILMEMBER CARROLL:

So moved.

25

VICE-CHAIR HOKAMA:

Second.
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CHAIR NISHIKI:

Moved by Charmaine, seconded by

2

Mr. Carroll.

3

say aye.

4

COUNCIL MEMBERS:

5

CHAIR NISHIKI:

6

zero.

7

VOTE: AYES:

8
9

10

Any discussion?

All those in favor

Voiced aye.
All those oppose?

Motion carried, nine

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 19

11
12

CHAIR NISHIKI:

Compliance with Conditions, 20.

The

13

developer shall provide timely annual reports to the

14

Planning Director.

15

status of the developer's compliance with each of

16

the conditions; and B, a reasonable estimate of the

17

time needed for full compliance.

18

COUNCILMEMBER TAVARES:

19

COUNCILMEMBER KANE:

20

CHAIR NISHIKI:

21
22

The reports shall include A, the

So move.

Second.

Moved by Charmaine, seconded by Mr. Kane.

Any discussion?
COUNCILMEMBER JOHNSON:

Jo Anne?
I'd like to introduce an amendment

23

that the applicant shall also submit quarterly

24

reports to the Council and appropriate County

25

departments -- or just say to the Council because I
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1

believe that the Planning Department was the only

2

other department we had spoken about.

3

And the reason that I'm asking for this

4

amendment is because of a request or, I guess, a

5

condition that's also placed on Lanai Company, where

6

they do send reports to the County but with a copy

7

to the Council.

8

CHAIR NISHIKI:

Any second to the amendment?

9

VICE-CHAIR HOKAMA:

I'll second that.

10

CHAIR NISHIKI:

11

VICE-CHAIR HOKAMA:

12

CHAIR NISHIKI:

13

COUNCILMEMBER JOHNSON:

There's no --

Seconded by Mr. Hokama?
Yes.

Discussion?
The only reason I'm doing it is

14

because if it goes to the Planning Director, that's

15

fine, but then at least the Council knows that we

16

have the information also.

17

requirement in another -- in another situation, in a

18

land use situation for Lanai Company.

And it's already a

19

COUNCILMEMBER TAVARES:

Point of clarification.

20

COUNCILMEMBER JOHNSON:

Yes.

21

CHAIR NISHIKI:

22

COUNCILMEMBER TAVARES:

Charmaine, go ahead.
Mr. Chair, yeah, I thought

23

Ms. Johnson's amendment was for quarterly reports?

24

And that's why I would not second the motion.

25

COUNCILMEMBER KANE:

Yeah.
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3

COUNCILMEMBER TAVARES:

But if it's as is written up

there, I can support that one.
COUNCILMEMBER JOHNSON:

Oh, I -- I didn't notice that the

4

time specification is different for Lanai Company.

5

They have in their condition number 6 tied to their

6

development, they're required to submit quarterly

7

reports to the Council and appropriate County

8

departments.

9

10

So I didn't realize that now we're

(inaudible) -CHAIR NISHIKI:

Your motion is to amend by saying that

11

the -- they should supply to the County quarterly

12

reports?

13

COUNCILMEMBER JOHNSON:

14

CHAIR NISHIKI:

15

COUNCILMEMBER JOHNSON:

I believe --

Jo Anne?
that if we're going to be

16

consistent, then -- you know, I'm just not sure in

17

this particular situation.

18

him address it because he knows the status under

19

which this condition was developed for Lanai

20

Company.

21

CHAIR NISHIKI:

22

VICE-CHAIR HOKAMA:

And Mr. Hokama, I'll let

Go ahead, Riki.
Chairman, one of the reasons that I'm

23

aware of regarding why we originally had discussed

24

annual for this condition was that it is also

25

required from the Land Use Commission to have annual
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reports.
One of the reasons why on Lanai when we took

3

up Castle and Cooke Resorts'

request for Manele on

4

the quarterly was that within very short specific

5

time frames of months, Castle and Cooke Resorts had

6

to put in a preliminary drainage master plan for

7

Manele and then within months after that, come back

8

with a final master plan for drainage plans of the

9

project at Manele, which was the -- believe the

10

third increment of their multi-family projects.

11

And again, because of that short time frame,

12

we wanted to have the periodic reports to match the

13

time frame of the Project's implementation, which

14

was months, not over a 20 year span.

15

I would ask Ms. Johnson to please

So I

16

reconsider the annual at this point in time.

17

think it's more appropriate, Chairman, and I

18

could support that with a report to the Council.

19

CHAIR NISHIKI:

20

VICE-CHAIR HOKAMA:

21
22

I
I

Jo Anne?
Yes, and I will amend my amendment to

state annual.
CHAIR NISHIKI:

Yeah,

just -- just -- just if there's no

23

problems, it's just a friendly amendment to add and

24

the Council.

25

Any objections?

COUNCIL MEMBERS VOICED NO OBJECTIONS.
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1

CHAIR NISHIKI:

2

say aye.

3

COUNCIL MEMBERS:

4

CHAIR NISHIKI:

5

VOTE: AYES:

6
7

8

Okay.

Any discussion?

All those in favor

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 20

9

10

COUNCILMEMBER KANE:

11

CHAIR NISHIKI:

12

COUNCILMEMBER KANE:

So it's annual, right, Chair?

Yeah.
Thank you.

Okay, 21.

Just add in and the

13

Council.

14

be satisfied prior to or concurrent with any

15

development approval.

16

COUNCILMEMBER CARROLL:

17

COUNCILMEMBER MOLINA:

18

CHAIR NISHIKI:

All applicable conditions shall

So move.
Second for discussion.

Moved by Mr. Carroll, seconded by

19

Mr. Molina.

Any discussion?

20

COUNCILMEMBER TAVARES:

21

CHAIR NISHIKI:

22

COUNCILMEMBER TAVARES:

Chair?

Charmaine.
Yeah, thank you.

I think the

23

reason why this is pending is because we always run

24

into this problem, what does the word concurrent

25

mean?

And I -- I believe that that's why we put

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/7/04

1

127

this one off a little bit.

2

CHAIR NISHIKI:

Yeah.

3

COUNCILMEMBER TAVARES:

So I don't know -- you know, what

4

we've been doing at the other conditions has been to

5

tie it into permits, permit applications or -- I

6

think it was permit applications.
Because not all conditions are going to be

7
8

met so that's why it says all applicable conditions

9

shall be satisfied prior to -- I forgot what the

10

wording is in some of the other ones, issuance of

11

or submittal of a -- of a permit?

12

help with what we did, or I can find it quickly.

13

CHAIR NISHIKI:

14

MR. FOLEY:

Maybe Ms. Cua can

Planning Department?

Mr. Chairman, this is one of those conditions

15

that we find very difficult to implement because

16

what is -- what is an applicable condition, and what

17

is a development approval, and what is concurrent?

18

There are at least three parts of this that

19

are really debatable.

20

this in, we'd appreciate it becoming much more

21

specific.

22

applicable, and does concurrent mean at the same

23

time, and at the same time as what?

24
25

So if you're going to leave

Who's to decide which conditions are

And is development approval SMA approval or
building permit or what?

So if you could -- if the
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1

Council could be more specific, we'd really

2

appreciate it.

3

CHAIR NISHIKI:

Do you have any recommendations as to the

condition or concurrency?

4

5

VICE-CHAIR HOKAMA:

6

CHAIR NISHIKI:

7

VICE-CHAIR HOKAMA:

Chairman?

Mr. Hokama.
If you would consider a five-minute

8

recess and allow the Department to have some time to

9

think about their request and then allow us a very

10

short break?

11

CHAIR NISHIKI:

12

(Gavel. )

13

RECESS:

9:10 p.m.

14

RECONVENE:

9:20 p.m.

15

CHAIR NISHIKI:

Okay.

Meeting please reconvene.

Where did he go?

16
17

?:

18

COUNCILMEMBER KANE:

19

Meeting in recess till 9:15.

Dick, you see Brian out there?

I think he just went
Mr. Chair, I move to delete number

21.

20

COUNCILMEMBER TAVARES:

21

CHAIR NISHIKI:

22

21, Mr. Moto.

Second.

Move to delete 21.

seconded by Charmaine.

23

COUNCILMEMBER KANE:

24

CHAIR NISHIKI:

25

COUNCILMEMBER KANE:

Moved by Dain,

Any discussion?

Mr. Chair?

Dain.
Just very briefly.

I think, you
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1

know, listening to the comments of the Planning

2

Department, I think this language really makes it

3

difficult to -- to have any type of enforcement of

4

this particular condition and that if any Member can

5

come up with, you know, something that would serve

6

the intent and be specific without us sitting here

7

and trying to create that off of the top of our

8

heads tonight,

9

to go.

10

I think that would be the better way

But at this point, I think this one just

11

there's too many ambiguities within this short

12

sentence so I -- I would support deleting this.

13

Thank you.

14

CHAIR NISHIKI:

Okay.

15

COUNCILMEMBER TAVARES:

Charmaine?
Yeah.

Mr. Chair, in addition, I

16

believe that some of the conditions, as we've gone

17

through it, as I alluded to earlier, we have tied it

18

into another action very specific, like when we

19

talked about the affordable housing, that those

20

units shall be available at final inspection of the

21

other market units and things like that.

22

So we've tied some real specific benchmarks,

23

I guess, or lack -- yeah, benchmarks for the

24

implementation of certain conditions.

25

that those are

So I feel

are covered in here, and -- and
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1

the rest will be covered I -- I think as we go --

2

could go through it again, but I think the rest

3

of the -- some of those conditions will be covered

4

by the deadlines put upon it by the different

5

departments and agencies.

6

So prior to a building permit or a grading

7

permit, certain things are going to have to be in

8

place, or they're not going to get their

9

permit.

their

So I -- I believe that the -- that those

10

are covered, and I -- I do agree that we're making

11

it difficult for the Planning Department to

12

implement or to monitor this condition.

13

CHAIR NISHIKI:

Okay.

Any other discussion?

14

COUNCILMEMBER CARROLL:

Yes, Chair, the original motion to

15

accept was still on the floor.

16

went into discussion.

17

VICE-CHAIR HOKAMA:

18

COUNCILMEMBER KANE:

19

COUNCILMEMBER CARROLL:

20

the floor.

21
22

CHAIR NISHIKI:

Mr. Carroll?

I never -- when we

You can withdraw it, Mr. Carroll.
Was there a motion on the floor?
The original motion was still on

Now I would like to withdraw my motion.
Yeah.

The Chair apologizes for accepting

that motion.

23

COUNCILMEMBER MOLINA:

24

COUNCILMEMBER CARROLL:

25

CHAIR NISHIKI:

I withdraw the second.
And I withdraw my motion.

Now we're okay.
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VICE-CHAIR HOKAMA:

Okay.

2

COUNCILMEMBER KANE:

3

CHAIR NISHIKI:

4

COUNCILMEMBER KANE:

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

Second.

Any discussion?

10

aye.

11

COUNCIL MEMBERS:

12

CHAIR NISHIKI:

13

VOTE: AYES:

16

So move to delete, Mr. Chair.

Moved by Mr. Kane, seconded by Tavares to

delete.

15

Move to delete, Mr. Chair.

Any other discussion?

7

14

Mr. Kane.

And I'm sorry, Members.

No discussion.

All those in favor say

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE TO DELETE PROPOSED CONDITION NO. 21

17
18

CHAIR NISHIKI:

22.

Failure to fulfill any conditions may

19

result in a reversion to former or more appropriate

20

zoning or community plan designations or other

21

remedies.

22

COUNCILMEMBER TAVARES: So move.

23

COUNCILMEMBER MOLINA:

24

CHAIR NISHIKI:

25

Second.

Moved by Charmaine, seconded by

Mr. Molina.

Any discussion?
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1

COUNCILMEMBER TAVARES:

2

CHAIR NISHIKI:

3

COUNCILMEMBER TAVARES:

4

Mr. Chair?

Charmaine.
I think this is just a typo, but

it should say condition, singular.

5

CHAIR NISHIKI:

Okay.

6

COUNCILMEMBER KANE:

7

COUNCILMEMBER TAVARES:

8

CHAIR NISHIKI:

9

VICE-CHAIR HOKAMA:

Any condition.
Any condition.

Any other discussion?

10

CHAIR NISHIKI:

11

VICE-CHAIR HOKAMA:

Yeah, then -- then Chairman --

Riki?
I would say isn't it wonderful to have

12

educators with us?

Then after zoning, maybe and,

13

slash, or.

14

might as well the community plan at the same time.

If you're going to change zoning, you

15

COUNCILMEMBER TAVARES:

16

VICE-CHAIR HOKAMA:

Uh-huh, and/or.

Because or not, you going continue to

17

create inconsistencies that -- for the departments

18

and the landowner.

19

more -- more burden and headaches.

20

COUNCILMEMBER KANE:

21

CHAIR NISHIKI:

22

It's just going to create

And/or.

And, slash, or.

Okay, friendly amendment.

Any other

discussion?

23

MR. FOLEY:

Mr. Chairman?

24

CHAIR NISHIKI:

25

MR. FOLEY:

Mike.

I hesitate to ask, but I have no idea what
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other remedies might be.

2

something specific in mind, it might be preferable

3

to take that out.

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

6

COUNCILMEMBER KANE:

Unless there is some --

Because that's really ambiguous.

Mr. Chair?

Mr. Chair?

Dain.
And -- and I could support that

7

because right before that, the language says may

8

result and so it's not a shall result.

9
10

MR. FOLEY:

Uh-huh.

COUNCILMEMBER KANE:

And so I think that, in itself, with

11

the word "may" provides the -- I guess it's going to

12

be a discretionary call.

13

MR. FOLEY:

Well, it's going to be a Council decision

14

because only the Council can revise the zoning or

15

community plan designation.

16
17

COUNCILMEMBER KANE:

Friendly amendment to strike or other

remedies?

18

CHAIR NISHIKI:

Any other discussion?

19

COUNCILMEMBER JOHNSON:

My question -- yes, my question,

20

Mr. Chair, would be since this is a Council

21

decision, then, wouldn't we have the right to decide

22

what other remedies?

23

It doesn't matter because it wouldn't be the

24

Planning Commission's decision, and there might be

25

some other thing that we would have at our disposal

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/7/04

1

134

to remedy the situation.
I -- I just -- because it's our call.

2

You

3

know, this way, it only just says appropriate zoning

4

or community plan designation that would be the only

5

choice.

6

think of one now, but I'm just saying leave it in.

7

No big deal.

So if we had another remedy -- I can't

8

CHAIR NISHIKI:

Any other discussion?

9

COUNCILMEMBER TAVARES:

Well, Mr. Chair, if we left it in,

10

we'd have lively discussion about the failure to

11

fulfill a condition.

12

broad parameter of what might be able to be done.

13

I -- you know,

14

leaving it in.

15

CHAIR NISHIKI:

16

VICE-CHAIR HOKAMA:

17

CHAIR NISHIKI:

18

VICE-CHAIR HOKAMA:

If we wanna leave ourselves a

I -- I could say yeah, we could see
I could see leaving it in.

Okay.

Any other discussion?

Chairman, one quick one, please.

Go ahead.
Members, if you are looking at

19

penalties as part of the potential other remedies,

20

then you will need to consider ordinances that

21

creates such penalties for such noncompliance.

22

if it doesn't exist, Mr. Moto, how would we then

23

implement a penalty as a remedy that doesn't exist

24

on the books?

25

MR. MOTO:

Mr. Chairman, the

the language -- the
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1

referencing or other remedies,

I -- I had

2

interpreted it to mean things possibly, for example,

3

like a lawsuit seeking to enjoin the -- the

4

landowner or property owner from engaging in some

5

act that we believe is in violation of the zoning,

6

or possibly a lawsuit for declaratory ruling from a

7

court of law confirming some principle, or another

8

remedy, possibly, is a claim upon a bond that may be

9

posted by the developer, not that I have all -- at

10

my fingertips what bonds they may post, although it

11

is

12

point during the development process, they may be

13

called upon to post a bond, either the subdivision

14

of property or -- or for some improvement, I'm not

15

sure, and -- and if there were, say, a violation or

16

default, we would make a claim upon the bond.

17

it is theoretically possible that at some

So when I saw this language about or other

18

remedies, those are the kinds of remedies that I

19

thought were being referenced.

20

VICE-CHAIR HOKAMA:

21

CHAIR NISHIKI:

22

VICE-CHAIR HOKAMA:

Mr. Chairman, if I may, please?

Go ahead.
But Mr. Moto, if they post a bond,

23

they're posting a bond for -- to -- for compliance

24

with certain specific things; and if it doesn't,

25

then the bond then comes into play.
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So, you know, I can understand your point

2

about the lawsuit portion as

3

remedies, but I -- you know, my understanding of

4

when you require someone to post a bond for

5

compliance of a specific thing, whether it be

6

compliance of a building, a requirement of

7

infrastructure or things such as that, if there is

8

none or the warranty, failure of

of workmanship

9

or quality fails, then you would

you would bring

10
11

as potential other

into account the bond for -- for nonperformance.
I don't know, Members.

I

I -- you know, I

12

appreciate your comments, you know.

13

thought about law -- lawsuits.

14

it -- that's (inaudible) has always been an option

15

for Council regardless.

16

CHAIR NISHIKI:

But then again,

Staff tells me that 19.53 points out some

17

penalties.

18

violations?

19

I haven't

VICE-CHAIR HOKAMA:

Are they listed, David, there for zoning

Chairman, currently under Title 19 for

20

noncompliance of a condition, if you would look,

21

just specifically states at this time that it would

22

revert back to its former zoning category.

23

expanded it to include more appropriate -- what we

24

believe more appropriate categories would be.

25

We've

But if you look under conditions of zoning
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1

and noncompliance with conditions of zoning, it is

2

clear what is currently on the books.

3
4

5

CHAIR NISHIKI:

What does -- what does 19.530 say?

can't read it.
MR. RAATZ:

I

David.

Mr. Chair, Chapter 19.530 of the County Code

6

relates to enforcement of Title 19, which is the

7

title of the County Code relating to zoning.
And there are two sections that describe

8
9

specific penalties.

19.530.020 provides for

10

criminal prosecution, and Section 19.530.030

11

provides for administrative enforcement.

12

CHAIR NISHIKI:

Thank you.

Any other discussion in

13

regards to what is now before us, which includes

14

remedies?

15

COUNCIL MEMBERS:

16

CHAIR NISHIKI:

17

VOTE: AYES:

18
19
20

Seeing none.

All those in favor say aye.

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 22

21
22

CHAIR NISHIKI:

23.

If any of the rezoned property is

23

consolidated with other property for purposes of a

24

Special Management Area Use Permit application,

25

these conditions shall apply to the entirety of the

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/7/04

1

138

consolidated property.

2

COUNCILMEMBER KANE:

3

COUNCILMEMBER TAVARES:

4

CHAIR NISHIKI:

6

COUNCIL MEMBERS:

7

CHAIR NISHIKI:

8

VOTE: AYES:

9

10
11

Second.

Moved by Dain, seconded by Charmaine.

discussion?

5

So move.

Any

All those in favor say aye.
Voiced aye.

All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 23

12
13

CHAIR NISHIKI:

24.

The developer shall provide

14

affordable housing units in an amount equal to 25

15

percent of the market-priced residential units.

16

COUNCILMEMBER PONTANILLA:

17

COUNCILMEMBER TAVARES:

18

CHAIR NISHIKI:

19

So move.

Second.

Moved by Mr. Pontanilla, seconded by

Charmaine.

Discussion?

20

?:

It was a tie.

21

COUNCILMEMBER PONTANILLA:

22

CHAIR NISHIKI:

Okay.

No discussion.

I -- I want to alert you that in my

23

conditions, I'm asking for one, for every four that

24

we say that they provide one as a clarity to the 24.

25

COUNCILMEMBER KANE:

Mr. Chair?
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1

CHAIR NISHIKI:

Yeah, go ahead.

2

COUNCILMEMBER KANE:

Is it the same thing, what yours

3

says, in just a different way of saying it?

4

both of them are saying that whatever the number of

5

residential units they develop, 25 percent of that

6

number is what they got to develop in affordable,

7

which is over and above the -- the number that they

8

develop.

9

that.

10

CHAIR NISHIKI:

Because

And it seems like both of them are saying

Yeah, I just wanted to still create

11

clarity, for every four market-priced residential

12

units, the developer shall provide one affordable

13

housing unit.

Anyway, any more discussion?

14

COUNCILMEMBER TAVARES:

15

CHAIR NISHIKI:

16

COUNCILMEMBER TAVARES:

Yes.

Charmaine, go ahead.
Mr. Chair, I think it should be an

17

amount equal to at least 25 percent.

18

going to come into a -- an odd number where it's

19

point something something, and it's not quite 25.

20

mean, depending on the number.

21

Because you're

I

Same thing if you're one to four business.

22

What if they build three?

23

one?

24

25 percent of the, you know, three is whatever or

25

four, 25 percent of four is not even -- is one.

They don't have to build

So if they're building three homes, you know,
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it should be at least 25 percent.

2

VICE-CHAIR HOKAMA:

3

CHAIR NISHIKI:

Chairman?

Anybody against adding at least as a

friendly amendment?

4
5

?:

No objections.

6

CHAIR NISHIKI:

7

VICE-CHAIR HOKAMA:

Mr. Hokama, go ahead.
I have no problem supporting your

8

amendment, Chairman, because it is consistent with

9

the current code as relates to Chapter 2.94

10

regarding hotel-related housing units.

11

language in the code, one for every four units and

12

so I don't have a problem with supporting your

13

proposal.

14

COUNCILMEMBER CARROLL:

15

VICE-CHAIR HOKAMA:

16

COUNCILMEMBER CARROLL:

17

VICE-CHAIR HOKAMA:

Is there a motion on the floor?

There is a motion on the floor.
Second.

From Ms. Tavares, I think.

18

correct?

19

CHAIR NISHIKI:

20

COUNCILMEMBER TAVARES:

Am I

You have a motion, right, Charmaine?
The motion right now.
My motion was for at least 25

21

percent.

22

of what Mr. Hokama is saying.

23

That is the

But, you know, I'll withdraw that in light

VICE-CHAIR HOKAMA:

If you believe consistency, Chairman,

24

is something we should strive for in our laws, then

25

I would say your condition provides consistency as
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1

-- as we apply this type of provisions in other

2

sections of the code and whereby maybe forward then

3

Corporation Counsel, the departments, they can have

4

consistent rulings when it is brought up by

5

interested parties.

6

MR. FOLEY:

Mr. Chairman, is it understood that these 25

percent are in addition to the market units?

7

8

COUNCILMEMBER PONTANILLA:

9

?:

Yes.

10

MR. FOLEY:

11

CHAIR NISHIKI:

12
13

Yes.

Okay.
You need more clarity?

Is that what

you're saying, Planning Director?
MR. FOLEY:

Well, we -- this was debated some time, but

14

this doesn't say that they're in addition to so it

15

would be more clear if it just said -- if

16

said in addition.

17

COUNCILMEMBER KANE:

18

VICE-CHAIR HOKAMA:

Mr. Chair?
Mr. Foley, do you have Mr. Nishiki's

19

April 7th memorandum to the Members?

20

number 3.

21

MR. FOLEY:

22

VICE-CHAIR HOKAMA:

23
24
25

if it

It is his

Yes.
Is that specific enough to your

satisfaction?
MR. FOLEY:

Well, I -- I just want to avoid the argument

that the 25 percent are within the number of housing
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units.

So it -- it would just be preferable if we

2

could clarify that it's in addition to the market

3

units.

I don't --

4

COUNCILMEMBER TAVARES:

5

CHAIR NISHIKI:

6

COUNCILMEMBER TAVARES:

Mr. Chair?

Charmaine, go ahead.
Could -- could I offer, based on

7

your amendment and what Mr. Hokama is saying, if we

8

just take the language straight out of the -- the

9

Code in 2.94.030, one affordable housing unit for

10

every four market units, we could -- or fraction

11

thereof shall be provided.

12

my -

So that takes care of

my fractional part.

13

CHAIR NISHIKI:

Planning?

14

COUNCILMEMBER KANE:

Just procedurally.

Can we just

15

clarify where we're at?

Because a motion was

16

accepted, and now we're talking about yours,

17

Mr. Chair, which there's no motion on the floor for

18

yours.

19

we can proceed with some order.

So if we can just clarify where we're at so

20

COUNCILMEMBER TAVARES:

21

CHAIR NISHIKI:

I think there was a motion.

I think there's a motion, and I think

22

we're just having discussion right now because we

23

need more input in regards to any amendment being

24

made.

25

CHAIR NISHIKI:

Go ahead, Dain.

What were you going to
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bring up?
COUNCILMEMBER KANE:

No, Mr. Chairman, I'm just trying

3

to -- I'm just trying to be clear that right now,

4

the discussion is on the April 7th memo that you

5

provided to us, the number 3 condition, and that's

6

not what was passed as a motion that was made by Joe

7

and Charmaine.

8

CHAIR NISHIKI:

9

COUNCILMEMBER KANE:

That one was adopting number 24?

Yeah.
Okay.

So -- and then Charmaine was

10

asking to amend that to put the words at least, and

11

then Riki jumped in and said no, let's talk about

12

number 3, and he could support your number 3 because

13

it's consistent with 2.94.

14

CHAIR NISHIKI:

15

COUNCILMEMBER KANE:

16

Right.
Okay.

But motion wise, we're -- the

motion is on number 24.

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

So all I'm asking --

Yeah.
to do is if we can just -- let's

19

just kind of clarify where we're at on what we're

20

discussing so we're all on the same page.

21

And if it's going to be number 3, then we

22

need to either strike the number 24 that Joe and

23

Charmaine already got accepted with and then get to

24

number 3, which is yours.

25

CHAIR NISHIKI:

Okay.
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1

COUNCILMEMBER KANE:

2

CHAIR NISHIKI:

So that's all I'm asking.
what now is on the floor is a

What

3

motion made by Mr. Pontanilla, seconded by

4

Charmaine, and then the friendly amendment to add at

5

least after to.

6

MR. FOLEY:

Right.

7

COUNCILMEMBER TAVARES:

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

And then I withdrew that.

It's withdrawn.

And that was

Oh, you withdrew it?

10

COUNCILMEMBER TAVARES:

11

CHAIR NISHIKI:

12

COUNCILMEMBER TAVARES:

I withdrew it, yeah.

You withdrew your at least.
I withdrew the at least in support

13

of your amendment but would -- I will make an

14

amendment now, if that would clear up our process.

15

COUNCILMEMBER KANE:

It would.

16

COUNCILMEMBER TAVARES:

17

the Chair?

18

CHAIR NISHIKI:

19

COUNCILMEMBER TAVARES:

Okay, thank you.

That's okay with

Go ahead.
Mr. Chair,

I move to amend

20

condition number 24 and replace it with the

21

developer shall provide one affordable unit for

22

every four market-priced residential units or

23

fraction thereof.

24

CHAIR NISHIKI:

Any second?

25

VICE-CHAIR HOKAMA:

Second.
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CHAIR NISHIKI:

Moved with Charmaine, seconded by Riki.

Any discussion?

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

5

MR. MOTO:

Mr. Moto has a comment.

Go ahead.

Thank you, Mr. Chairman.

This is a point that

6

I -- your Legislative Analyst,

7

raised on a couple of occasions, which is that

8

whenever you're

9

ratios, in this particular case it happens to be

I think, has also

you're using these particular

10

with affordable housing,

11

use a phrase like at least or a minimum of to

12

qualify the ratio because otherwise, literally,

13

you're creating a very fixed,

14

cannot be varied from.

15

it's usually preferable to

absolute number that

Even the -- even Chapter 290 -- 2.94, which

16

was the model for the -- the motion which is on the

17

floor, uses the term an applicant shall be required

18

to construct affordable housing at a minimum of one

19

affordable housing unit for every four,

20

case for whatever -- for whatever reason they

21

they build like two or -- or maybe, you know, all of

22

their affordable housing units at one time, that

23

they still would technically be in compliance.

24

COUNCILMEMBER TAVARES:

25

CHAIR NISHIKI:

Oh,

so that in

I see.

So what do you recommend in the language?
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MR. MOTO:

Oh, yeah.

Yeah, yeah.

So what I'm

2

recommending, Mr. Chairman, is that some qualifier

3

be inserted into the language -- into the sentence.

4

Mr. Raatz has used the term at least.

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

At least.

Charmaine, go I ahead.
So can I ask Mr. Moto does

is

8

it clear, then, with that in there -- I -- I like

9

that, but then the every four market-priced

10

residential units or fraction thereof?
Is that understandable so that if they build

11
12

three market-priced, they have to build one

13

affordable?

14

one because then it's a fraction thereof.

15
16
17
18

MR. MOTO:

Or if they build two or if they build

Oh, I -- I see what you're saying.

You -- okay.
COUNCILMEMBER TAVARES:

Well, that's the wrong kind of

example.

19

MR. MOTO:

20

COUNCILMEMBER TAVARES:

21

Yes.

Yeah.
But what if we use seven.

If we

use seven as the number.

22

MR. MOTO:

Yeah.

23

COUNCILMEMBER TAVARES:

They'd have to build two.

24

they still have to build two.

25

have to build two.

At six,

At five, they still

And at four, they're right at
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one.

At eight, they're at two.

2

MR. MOTO:

Yeah.

3

?:

4

COUNCILMEMBER TAVARES:

5

MR. MOTO:

Does that help?

Yes.

That helps.

Yes, Mr. Chairman.

That -- that -- that

6

clarification on the record, actually, that helps to

7

support and will help to guide the interpretation of

8

this condition.

9

COUNCILMEMBER TAVARES:

10

COUNCILMEMBER KANE:

11

COUNCILMEMBER TAVARES:

12

MR. MOTO:

13

CHAIR NISHIKI:

14

16

CHAIR NISHIKI:

17

VOTE: AYES:

20

Right.

Okay.

Any more discussion?

All those in

favor say aye.
COUNCIL MEMBERS:

19

(Inaudible. )

Yes.

15

18

Thank you.

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 24, AS AMENDED

21
22

COUNCILMEMBER KANE:

23

CHAIR NISHIKI:

24

COUNCILMEMBER KANE:

25

Mr. Chair?

Dain.
Just as a follow-up,

I intend to

introduce legislation that will formalize this as
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1

a -- an ordinance that all development, when we talk

2

about affordable housing, that we're going to

3

formalize this type of language as across the board

4

and not only -- not only this developer, but it's

5

going to be put forward by my office or whoever's

6

office wants to, but I intend to put something

7

forward so that we know that this is a discussion we

8

can have for legislative --

9

VICE-CHAIR HOKAMA:

10

CHAIR NISHIKI:

11

COUNCILMEMBER KANE:

12

County Policy.

Okay.

Terrific.
So -- and that's just a point of

information.

13

CHAIR NISHIKI:

14

MR. RAATZ:

25.

Mr. Chair?

Staff would just point out for the

15

record that because one condition has been deleted

16

already, the numbers are going to be changing.

17

CHAIR NISHIKI:

18

MR. RAATZ:

Yes.

For instance, the condition you were just on,

19

we were referring to it as number 24, but now in the

20

revised list it's going to be number 23.

21

there are any more deletions or additions, we'll be

22

changing the numbers accordingly.

23

CHAIR NISHIKI:

24

VICE-CHAIR HOKAMA:

25

COUNCILMEMBER KANE:

So if

Yeah.
Thank you.
Because -- because we deleted 21,
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1

correct?

2

CHAIR NISHIKI:

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

Right.
Thank you.

Okay.

25.

The affordable housing units

5

based on residential development shall be in

6

addition to any units required to satisfy Chapter

7

2.94, Maui County Code, or any other law.

8

agency shall amend this condition, period.

9

COUNCILMEMBER PONTANILLA:

10

COUNCILMEMBER TAVARES:

11

CHAIR NISHIKI:

12

Charmaine.

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

Chairman?

Riki.
One quick one.

MR. FOLEY:

18

VICE-CHAIR HOKAMA:

Yeah, this is totally (inaudible).
There is no agency or department that

can change the ordinance but the Legislative Branch.

20

CHAIR NISHIKI:

21

COUNCILMEMBER TAVARES:

22

COUNCILMEMBER KANE:

23

VICE-CHAIR HOKAMA:

25

Again, conditions

through an ordinance can only be changed by Council.

17

24

Second.

Any discussion?

VICE-CHAIR HOKAMA:

19

So move.

Moved by Mr. Pontanilla, seconded by

13

16

No County

Okay.
Amend, Riki.

Amend, Rick?
So I would amend the motion to delete

the last sentence, Chairman.
COUNCILMEMBER KANE:

Second.
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CHAIR NISHIKI:

Moved by Riki, seconded by Dain to

2

eliminate the last sentence, no County agency shall

3

amend this condition.

4

favor say aye.

5

COUNCIL MEMBERS:

6

VOTE: AYES:

Any discussion?

All those in

Voiced aye.

10

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE AMENDMENT TO PROPOSED CONDITION NO.
25

11

CHAIR NISHIKI:

7
8
9

12

All those in favor say aye.

13

COUNCIL MEMBERS:

14

CHAIR NISHIKI:

15

VOTE: AYES:

16
17

18

To the motion as amended, any discussion?

Voiced aye.
Motion carried nine to zero.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 25, AS AMENDED

19
20

CHAIR NISHIKI:

26.

21

COUNCILMEMBER TAVARES:

22

CHAIR NISHIKI:

23

COUNCILMEMBER TAVARES:

Mr. Chair?

Charmaine.
Just for the public's benefit,

24

2.94 means affordable housing units related to hotel

25

development, in case the public wonders.
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1

CHAIR NISHIKI:

2

COUNCILMEMBER TAVARES:

3

4

Right.
Because it sounds like the one

before.
CHAIR NISHIKI:

26.

The affordable housing units shall be

5

provided at the same time as or prior to the

6

completion of the final inspection by the Department

7

of Public Works and Environmental Management of the

8

market-priced residential units in each Special

9

Management Area permit application.

10

COUNCILMEMBER KANE:

11

COUNCILMEMBER TAVARES:

12

CHAIR NISHIKI:

13

COUNCIL MEMBERS:

15

CHAIR NISHIKI:

16

VOTE: AYES:

18

19

Second.

Moved by Dain,

discussion?

14

17

So move.

seconded by Charmaine.

Any

All those in favor say aye.
Voiced aye.

All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
APPROVE PROPOSED CONDITION NO. 26
ACTION:

20

21

CHAIR NISHIKI:

27.

Sixty percent of the affordable

22

housing units shall be single-family dwellings for

23

sale.

24

units shall be multi-family units for sale,

25

multi-family units for rent, sing-family dwellings

No more than 40 percent of the affordable
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1

for rent, lots provided for self-help housing, lots

2

provided to nonprofit housing organizations, or a

3

combination thereof.

4

The Department of Public Works and

5

Environmental Management or the Department of

6

Housing and Human Concerns may impose terms and

7

conditions of occupancy on the building permits to

8

enforce this condition and ensure that the

9

affordable housing units shall be maintained for

10

such use and not converted to another use for a

11

ten-year period by persons or families within the

12

following income groups, expressed as a percentage

13

of the area median income for the County of Maui for

14

an adjusted family size as determined by the

15

Department of Housing and Urban Development of the

16

United States of America; 0 to 70 percent and 71 to

17

100 percent, equally divided amongst the two income

18

groups.

19

County, period.

Rental units shall be dedicated to the

20

COUNCILMEMBER PONTANILLA:

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

Mr. Kane.

So move.

Second for discussion.

Moved by Mr. Pontanilla, seconded by
I think I sent you in a memo --

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

Number 4.

Number 4 asking consideration that we add
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1

the language in affordable rental units shall be

2

maintained for such use in perpetuity.

3

COUNCILMEMBER TAVARES:

4

COUNCILMEMBER PONTANILLA:

5

CHAIR NISHIKI:

6

Move for the amendment.
Second.

Moved by Charmaine, seconded by

Mr. Pontanilla.

7

VICE-CHAIR HOKAMA:

8

CHAIR NISHIKI:

9

VICE-CHAIR HOKAMA:

Any discussion?

Chairman?

Mr. Hokama.
I am interpreting this amendment for

10

perpetuity as -- and in conjunction with the last

11

unit of the proposal that the -- thank you.

12

sentence of the proposal, which is rental units

13

shall be dedicated to the County, that the County

14

shall run this rental program, and that it will be

15

assigned to the appropriate department.

16

Last

And I -- I just ask -- I just state that

17

because I'm not sure if the Members of the Committee

18

all view it the same way.

19

is how I am reading this condition and that I don't

20

know if -- if this is what we want the departments

21

to be responsible for that when it's time for giving

22

them the resource to operate the program, please

23

remember it's -- it's being mandated so we're going

24

to need to provide the resources.

25

COUNCILMEMBER TAVARES:

I'm just saying that this

Mr. Chair?
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1

CHAIR NISHIKI:

Charmaine.

2

COUNCILMEMBER TAVARES:

3

question?

4

CHAIR NISHIKI:

5

COUNCILMEMBER TAVARES:

Could -- could I ask Mr. Hokama a

Sure.
In -- in your interpretation of

6

of this, where it says the rental units shall be

7

dedicated to the County and then with this

8

amendment, that they shall be maintained for rental

9

use in perpetuity, in your mind, does this preclude

10

the Department of Housing and Human Concerns having

11

a contract with a nonprofit agency to administer the

12

program?

13

VICE-CHAIR HOKAMA:

No.

14

COUNCILMEMBER TAVARES:

15

VICE-CHAIR HOKAMA:

Okay.

I -- I -- I -- I -- I still would

16

maintain that the Department is still the

17

responsible agency.

18

COUNCILMEMBER TAVARES:

19

VICE-CHAIR HOKAMA:

20
21
22
23

Yes, okay.

The -- that will be accountable to

ensure the compliance of this rental program.
COUNCILMEMBER TAVARES:

We're on the same wavelength on

this side, and -CHAIR NISHIKI:

Okay.

And -- and I -- I just want to say

24

should whatever occurrence occur where Department of

25

Housing finds that they need to address this, they
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1

can always come up to us and ask for a change,

2

should there be problems.

3

But I think what we want to see is these

4

rental units stay there for rental units and not

5

change.

6

COUNCILMEMBER KANE:

Go ahead, Mr. Kane.
Yeah.

And so my question would be

7

does this mandate future Councils to provide

8

resources that are going to be necessary to

9

facilitate this -- this particular amendment, as far

10

as resources that's going to be required by the

11

Housing and Human Concerns Department?

12

Because we're basically saying they got to do

13

it; and so later on when they come and say we need

14

"x" number of bodies and we need "x" number of

15

equipment and we need these resources, whatever body

16

is here at the time, if they say no, then -

17

what happens?

18

seems like that's an issue that we need to address.

19

CHAIR NISHIKI:

then

And -- and just a question because it

I think it's an issue of whether you want

20

to see these affordable units stay affordable.

21

if so, then we're saying that it's going to be run

22

by the County.

23

And

And then Charmaine said does this eliminate

24

the County passing it over to different agencies

25

such as (inaudible), I guess, agency, and the -- the
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answer was yeah, we can look at it from that

2

position also.

3

VICE-CHAIR HOKAMA:

4

CHAIR NISHIKI:

5

6

Chairman?

So I think there's some flexibility.

Mr. Hokama, go ahead.
VICE-CHAIR HOKAMA:

I will just say, Members, that we can

7

always ask, of course, Director Lee.

I think one

8

advantage of Ms. Tavares' comment about considering

9

a certified nonprofit agency is the ability to also

10

seek and receive grant funding of other sources,

11

whether it be from HUD, Section 8 Housing, TANF

12

funds from the Federal Government, which is

13

Temporary Assistance for Needy Families, that they

14

also can go to foundations and -- and secure private

15

sector grants also.

16

So I would say it -- it may give us more

17

flexibility to allow the Department to make its own

18

determination of how to set the rental rates and

19

whether or not to contract out to provide the

20

service.

21

the Department to have that flexibility, Chairman.

22

Thank you.

So I can be supportive in allowing also

23'

CHAIR NISHIKI:

Any other discussion?

24

COUNCILMEMBER KANE:

25

COUNCILMEMBER TAVARES:

Mr. Chair?
Mr. Chair?
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COUNCILMEMBER KANE:

I'm sorry.

2

CHAIR NISHIKI:

3

COUNCILMEMBER TAVARES:

I'll yield.

Charmaine?
Yeah, I guess it -- it might help

4

to make it a little clearer if we put that the

5

rental units shall be dedicated and add and

6

administer -- dedicated to and administered by the

7

County.

8

If Mr. Hokama would comment if that would

9

make it clearer in case this happens when we're not

10

around for -- to remember this discussion like, you

11

know, tomorrow morning.

12
13

VICE-CHAIR HOKAMA:

My only comment to that, Chairman, if

you would allow me.

14

CHAIR NISHIKI:

Yes.

15

VICE-CHAIR HOKAMA:

Thank you.

Is that, again, my -- my

16

consistent comment of having the Committee report

17

continually be used to help express the clear and

18

true intent of Council's action, that that will be

19

-- also be another basis to help bring forth full

20

compliance with these conditions.

21
22

CHAIR NISHIKI:

Okay.

that language that Charmaine suggested.

23

COUNCILMEMBER KANE:

24

CHAIR NISHIKI:

25

With no objections, we could add in

Dedicated to and administered by?

Dedicated -- shall be dedicated to and

administered by the County.

And then read on to say
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1

affordable rental units shall be maintained for such

2

use in perpetuity, period.

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

Mr. Chair?

Dain, go ahead.
I'll be supporting -- and it will be

6

with reservation, Mr. Chair, but I will be

7

supporting.

8

perpetuity.

9

I support the idea of doing it in

Obviously, the demand in our County is there,

10

where we need to somehow perpetuate affordable

11

housing and not as Member Tavares,

12

in previous discussions that we had, the vicious

13

cycle of it going into affordability and then once

14

it runs out, then it goes market and then we got to

15

go through finding more place to build affordable.

16

So I can support that.

I think, stated

My reservations, I --

17

I think again is in light of my concern, and I may

18

need to -- I'm going to ask either Staff of this

19

Committee or if it's not available as far as the

20

resource, I'll have my office write a letter to the

21

Director stating if there's any potential impact

22

that this may have on her Department.

23

And I know she's here, but I think it would

24

be important for us to get something in writing, and

25

that way she doesn't have to come up with something
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1

off the top of her head tonight, but she can think

2

through it and provide us with some comment at some

3

later point during this process.

4

So if that's okay, from -- from Ms. Lee, I'll

5

get that letter to her, Mr. Chair, either through

6

your Staff or mine.

7

CHAIR NISHIKI:

8

VICE-CHAIR HOKAMA:

9

CHAIR NISHIKI:

10

Okay.
Mr. Chair?

Any other discussion?

VICE-CHAIR HOKAMA:

One last comment.

Riki, go ahead.
And again, I just

11

thought of this because Council did take action a

12

couple years ago.

13

While we can still maintain the intent of the

14

affordable rentals, Members, I hope you would still

15

recall that we did sell affordable rentals, whether

16

it be Komohana Hale or Luana Gardens, to a certified

17

nonprofit organization, which is Hale Mahaolu, to

18

continue to run an affordable rental program.

19

we did sell the Project.

20

But

So I just bring that up because there may be

21

a point in time where we can still maintain the

22

program, but it is to the program's benefit for the

23

County to consider selling it to an appropriate

24

organization.

25

CHAIR NISHIKI:

Thank you, Riki.
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1

VICE-CHAIR HOKAMA:

2

COUNCILMEMBER KANE:

3

CHAIR NISHIKI:

4

COUNCILMEMBER KANE:

Thank you.
Mr. Chair?

Go ahead, Dain.
And my

my final comment is whether

5

it's relevant or not, is the difference is those

6

weren't affordable units in perpetuity, that they

7

they had a life span of affordability, then after

8

that, they weren't, I think, required to stay in

9

affordability after a 50-year period, which is from

10

the beginning of that contract out to the end.

11

so there -- there is a difference in this particular

12

case for affordability, that is.

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15

CHAIR NISHIKI:

16

MR. MOTO:

Okay.
Thank you.

Any other discussion?

Mr. Moto?

Mr. Chairman, if I may obtain clarification

17

from the Committee.

18

again, the expression of ratios.

19

first two sentences of this condition, the first

20

sentence is written in a way that it specifies a

21

fixed percentage, 60 percent.

22

And

This has to do with the -If you look at the

The second sentence, however, is written in a

23

way that the -- I interpret that to be a ceiling,

24

meaning -- saying not more than 40 percent of the

25

affordable housing units shall be -- and then it
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specifies various categories.

2

So I just want to -- because for the sake of

3

those who have to interpret and -- and -- this

4

and -- and implement it later, when it says 60

5

percent, do you mean a minimum of 60 percent?

6

In other words, is this a floor so that in

7

theory,

for example, they could have a hundred

8

percent single-family dwellings for sale?

9

just need some kind of clarification as to whether

We -- we

10

the first sentence is really not -- a floor so at

11

least

okay.
Then if that is the case, Mr. Chairman, I

12
13

recommend that the sentence be clarified to say

14

that.

15

COUNCILMEMBER TAVARES:

16

CHAIR NISHIKI:

17

No objection.

Just for adding at least would clarify it,

Mr. Moto?

18

MR. MOTO:

Yes.

19

CHAIR NISHIKI:

20

MR. MOTO:

21

CHAIR NISHIKI:

22

MR. FOLEY:

That's it.
That's it?

That's all.
Thank you very much.

Mr. Chairman, I just wanted to direct the

23

Council's attention to the phrase ten-year in there.

24

Does that need to be changed?

25

COUNCILMEMBER TAVARES:

Yeah, Mr. Chair, that was going to
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be my next question.

2

CHAIR NISHIKI:

Go ahead, Charmaine.

3

COUNCILMEMBER TAVARES:

That if our housing policy should,

4

in the meantime, specify that all affordable housing

5

is going to be in perpetuity, that it would not

6

apply to this Project because it's coming in under a

7

different condition.

8
9

So I'm wondering about putting in a phrase
that would revert

that would refer to what's

10

currently the law at the time of the permits.

11

sorry.

I think we're jumping ahead.

12

CHAIR NISHIKI:

13

COUNCILMEMBER KANE:

14

COUNCILMEMBER TAVARES:

15

Yeah, we're still amending.

CHAIR NISHIKI:

17

COUNCILMEMBER KANE:

19
20

Yeah.
Okay.

Well -- I'll bring it up

later.

16

18

Oh,

Okay.
Call for the question on the

amendment.
CHAIR NISHIKI:

On the amendment?

Any more discussion on

the motion to amend?

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

Mr. Chair?

Dain, go ahead.
Just -- just so -- so -- we're clear,

24

the motion to amend, we're incorporating at least in

25

the beginning and administered by towards the end
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1

including -- and including your last sentence, the

2

affordable rental units shall be maintained for such

3

use in perpetuity?

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

7

COUNCIL MEMBERS:

9

CHAIR NISHIKI:

11
12

13
14

Thank you.

Okay.

Any more discussion?

All those in

favor say aye.

8

10

Right.

Voiced aye.
All those oppose?

Motion carried.

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE AMENDMENT TO PROPOSED CONDITION NO.

VOTE: AYES:

27

15

CHAIR NISHIKI:

Charmaine?

16

COUNCILMEMBER TAVARES:

Yeah, this was discussing about

17

how we can put in a phrase that makes whatever our

18

current housing policy is, regarding the length of

19

time the units stay affordable, can be referred to

20

in this so that if we change or if we adopt a period

21

of we -- we adopt 20 years or 50 years or in

22

perpetuity, that this

23

condition would have to comply with whatever law is

24

in effect at the time.

25

any units under this

And I got to admit, I'm too tired to think of
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1

that phrase right now.

2

fine.

3

CHAIR NISHIKI:

4

COUNCILMEMBER JOHNSON:

So if somebody else can,

Jo Anne?
Maybe what we would want to put in

5

is they be maintained for such use and not converted

6

to another use for a ten-year minimum period or

7

greater if amended by ordinance.

8

COUNCILMEMBER TAVARES:

9

CHAIR NISHIKI:

10

Mr. Chair?

Ms. -- go ahead.

COUNCILMEMBER TAVARES:

Yeah, we -- we could pass it like

11

this, and I could, you know, possibly work on some

12

language, maybe consult with Director Lee for

13

the phrase or whatever in -- at first reading.

14
15

CHAIR NISHIKI:

for

Any objections to having Charmaine work on

it and just pass 27 as amended?

16

VICE-CHAIR HOKAMA:

17

CHAIR NISHIKI:

18

VICE-CHAIR HOKAMA:

And Chairman?

Riki.
Chairman, I don't have an objection to

19

Ms. Tavares, again, trying to help provide us with

20

some improved language because I can understand it

21

because again, the Code, we do have a chapter in the

22

Code, 2.86, affordable housing, laws of the County

23

of Maui.

24
25

It is law.

The current law is ten years and -- and so I
don't have a problem with her trying to help this
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1

Committee develop a language that can take into

2

account potential future situations, but is that

3

fair -- again, I just bring up the fairness

4

question, Members, of being able to continue to have

5

a moving target on what is expected for compliance

6

of a condition.

7

Because if the law is now ten years and you
If

8

want to base it on the current law, that's fine.

9

you want to create a different timetable, then let's

10

be up front with the developer and says it's going

11

to be this and then we'll continue to do what

12

Mr. Kane says and -- and change the existing code

13

and revise it so that the new condition will be

14

applicable to everybody else, too.

15

And so I just share that from a point of

16

fairness in applicability of what we're trying to do

17

through this application.

18

COUNCILMEMBER TAVARES:

19

CHAIR NISHIKI:

20

COUNCILMEMBER TAVARES:

Thank you, Chairman.

Mr. Chair?

Comment, Chairman.
Yeah,

I think, you know, what Riki

21

is saying is -- is true, except that what I see

22

presented in this Project was been a build out over

23

24 years or so.

24
25

And I'd like to see whatever is being
developed keep up with whatever the laws are in
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effect at the time that the development is

2

corning on board.

3

You know,

is

so maybe we shouldn't have any

4

reference to any years in there, but we should just

5

say shall comply with existing ordinances like we

6

have in other -- other conditions where you have to

7

comply with what the -- like the grading ordinance.

8

We're not referring to the grading ordinance

9

as of this date, but it could be the grading

10

ordinance changes by the time they want to do their

11

first one or maybe their eighth, you know, phase.

12

So maybe that's the way to approach this, is

13

to -- to say something about it complying with

14

whatever existing County Code.

15

the kind of language I'm looking for and we just

16

take out the reference to the years.

17

So that -- that's

Right now, it happens to be ten years, but

18

that may change in the future.

19

far as what the developer is going to be faced with,

20

this isn't -- if it's ten years today and it's 20

21

years tomorrow,

22

because this is about affordable housing.

23

And, you know, as

I don't think that impacts them

If it were a change in density, you know,

24

today it's this and tomorrow it's something else,

25

then I could see where you would need to give them
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1

the parameters very clearly defined as to what they

2

could or couldn't do with the Project.

3

But I think in the affordable housing, as far

4

as this part goes, I don't see a problem with having

5

it be adjustable based on what are the current laws

6

in our County.

7

CHAIR NISHIKI:

8

COUNCILMEMBER JOHNSON:

9

Jo Anne?
I think that it's helpful to state

in terms of what the ordinance is right now with the

10

ten years, and the reason that I think it's helpful

11

is because whenever anybody looks at anything, you

12

always have to go back and look up when this was in

13

effect.

14

So I think if you put what's currently there

15

and allow for some language that just says it's

16

greater if amended by ordinance, then at least

17

there's the minimum of ten years.

18

approving right now.

19

we're looking at this on.

20

That's what we're

And that's the basis that

If tomorrow it changed or two years from now

21

it changed and it was only a five-year minimum, I

22

mean, I've known developments that we've approved

23

and Planning Commission recommendations have been

24

only three years.

25

So to me, I just feel comfortable putting the

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/7/04

168

1

ten-year minimum down and then it's greater if it's

2

amended by ordinance so that we're not going down.

3

We're going up.

4

COUNCILMEMBER TAVARES:

Mr. Chair, I have no problem with

5

what Mr. Raatz has on the board.

6

somebody's brain is still functioning really great

7

here.
But I would add something in there because I

8
9

I'm glad

don't know if amended by ordinance meaning this

10

ordinances, or amended by the affordable housing

11

ordinance.

Amendments of the affordable housing

12

ordinance.

Does Mr. Raatz understand where I'm kind

13

of fumbling around with?

14

CHAIR NISHIKI:

15

MR. RAATZ:

Go ahead, David.

Thank you, Mr. Chair.

Well, first I would

16

point out that Chapter 2.86 doesn't actually apply

17

to this Project.

18

COUNCILMEMBER TAVARES:

19

MR. RAATZ:

Okay.

This ten-year period that's mentioned in this

20

condition happens to be consistent with that, but

21

it's not because that Chapter 2.86 requires that.

22

It's just a policy judgment by the Council.

23

So it does get a little problematic if we're

24

envisioning that this term, if amended by ordinance,

25

is -- is based on future amendments to Chapter 2.86
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and assuming that 2.86 currently applies.

2

So yeah,

I -- I think it does need to be

3

clarified, but, you know, it's a policy judgment on

4

how the Council wants to go.

5

provide the clarity that really might be necessary,

6

the language might have to be a little bit more in

7

depth.

To -- I mean, to

8

For instance, if the Council's envisioning a

9

future comprehensive affordable housing policy that

10

would set some period, which I think seems to be the

11

intent of some of the Members, we would have to

12

spell that out in a little bit greater detail

13

because again, the current ordinance that's being

14

referred to doesn't apply to this particular

15

Project.

16

So it is -- this concept is a little tricky,

17

based on the fact that the current chapter that's

18

being referred to doesn't actually apply to this

19

Proj ect.

20

COUNCILMEMBER TAVARES:

Okay.

Thank you, David.

So I

21

can -- I can live with what he has on the -- on the

22

board -- board, wall.

23

VICE-CHAIR HOKAMA:

24

CHAIR NISHIKI:

25

VICE-CHAIR HOKAMA:

Chairman?

Mr. Hokama.
I don't agree with Mr. Raatz.
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1

chapter says and affordable housing.

And affordable

2

housing projects.

3

just a matter of point that I don't agree with

4

Mr. Raatz.

So I -- you know, it's -- it's

But again, I don't have a problem tying it in

5
6

to the specific chapter because it's existing

7

policy.

8

Ms. Tavares' initial comment about referring to what

9

is the affordable housing policy of the County.

And I don't have a problem with part of

And again, I bring up fairness in the

10
11

execution and application of County policy to any --

12

anyone,

13

Cooke, a Maui Pine, a Riki Hokama, a Charmaine

14

Tavares, or even you, Mr. Chairman.

15

applied fairly.

16

regardless of a Makena Resort, a Castle and

We should be

And if we want 20-year programs, then let's

17

amend the policy and make it a 20-year program.

18

I'm -- I'm just saying I don't like moving targets

19

regarding this compliance.

20

say this is exactly what we expect of you, and

21

either you will comply or not comply.

22

But

Let's be up front and

I think that is more fair.

And again, that

23

is my opinion.

And those of you may not agree,

24

that's fine, but I would hope that you would base

25

your -- your arguments on fairness of application
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1

and ability to enforce such condition.

2

CHAIR NISHIKI:

3

COUNCILMEMBER TAVARES:

Thank you.

Charmaine?
Yeah, thank you, Mr. Chair.

I

4

appreciate what Mr. Hokama is saying, and I believe

5

it was some years ago when there was a five-year

6

buyback clause attached to a Project, and the

7

Council wanted to change that condition, and they

8

couldn't because the contracts and everything had

9

been signed or -- or a condition like this existed.

10

And even though it was some years later when

11

the Project actually became a reality, the five-year

12

term was the only term that could be applied to that

13

Project.

14

live with it, so to speak.

And the Council, therefore, had to just

So that's kind of what I was thinking about

15
16

in

17

we would have -- or the -- you know, the developer

18

who had the ability to -- to know what is the new --

19

or what is the current requirement as with regards

20

affordable housing.

21

only concern.

22

- in saying that if the ordinance changes, that

That was -- that was my -- my

Because I personally think ten years is too

23

little for the reasons I talked about before.

24

Somebody stays in there for ten years and then bang,

25

it switches to market.

So what we've done is
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1

subsidize somebody's equity in

2

housing project.

3

in a -- in a

And I -- I think that we've seen from, you

4

know, even the workshop that was held here on

5

affordable housing over in -- at the Outrigger, I

6

think it was, when we had some people from the

7

mainland corne and talk about their programs and

8

their recommendation at that time that was when we

9

do affordable housing projects or have affordable

10

housing units, that they be in perpetuity, or we are

11

forever going to be subsidizing affordable housing.

12

And it's -- you know, maybe we're jumping the

13

gun by, you know, trying to include something in

14

here, but I think that at least with this

15

discussion, people will know the direction that

16

we're heading or -- or that some of us are -- are

17

hoping to take the County in.

18

CHAIR NISHIKI:

19

are now?

Any other comments in regards to where we

20

COUNCILMEMBER PONTANILLA:

21

CHAIR NISHIKI:

22

COUNCILMEMBER PONTANILLA:

Yeah, Mr. Chair?

Mr. Pontanilla.
Just to clarify -- not clarify,

23

but add some amendment to this.

Where it says and

24

ensure that the affordable housing units, if we

25

could add the words "and ensure that the for sale
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1

affordable housing units shall be maintained."

2

Yeah.

That motion to amend,

3

COUNCILMEMBER KANE:

4

COUNCILMEMBER TAVARES:

5

CHAIR NISHIKI:

friendly amendment.

Second for discussion, Chair.
How many motions

(inaudible)?

We've got one where we've amended already,

6

I guess, and then we voted that as amended, and I

7

guess we're discussing these languages now and so we

8

are just adding this language in without any

9

amendment right now.

10
11
12
13
14

one up.
COUNCILMEMBER TAVARES:
first.
CHAIR NISHIKI:

Okay.

Why don't we just include this as a

friendly amendment?
COUNCILMEMBER TAVARES:

16

COUNCILMEMBER KANE:

17

CHAIR NISHIKI:

19

Well, let's do Mr. Pontanilla's

It's easier.

15

18

So why don't we finish this

Okay.

No objections.

No objections then let's go with it.

So

go ahead, Joe.
COUNCILMEMBER PONTANILLA:

Okay.

What I want to

20

incorporate in the item 27 where it says -- let's

21

see, Department of Housing and Human Concerns may

22

impose terms and conditions of occupancy on the

23

building permits to enforce this condition and

24

ensure that the for sale affordable housing units

25

shall be maintained for such use, etc.
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"for sale."

2

CHAIR NISHIKI:

Discussion?

3

COUNCILMEMBER PONTANILLA:

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

Go ahead, Joe.
That's all.

That's all.

Dain?

I think that just validates the first

6

sentence in this whole thing.

7

sentence is talking about shall be single-family

8

dwellings for sale.

9

CHAIR NISHIKI:

Right.

Okay.

And the first

Any objections?

10

COUNCILMEMBERS VOICED NO OBJECTIONS.

11

CHAIR NISHIKI:

Okay, let's move on.

We'll accept the

12

language, and we'll consider this as a friendly

13

amendment and see if there's any objections.

14

minimum and/or greater if amended by ordinance.

15

David, go ahead.

16

MR. RAATZ:

Thank you, Mr. Chair.

And I apologize if

17

Staff wasn't clear in statements earlier, but

18

this -- this particular language is not Staff

19

generated.

20

proposed.

21

I

Adding

This is just copying what Members had

it -- this particular language, I think,

22

is still quite vague and would need some more work.

23

I mean, the -- the simplest approach would just be

24

to just have a fixed period.

25

But if -- again, if the policy decision is
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is to try to establish a fixed period for now

1

try

2

but to have that open-ended if at some future point

3

there's comprehensive affordable housing ordinance

4

that establishes a longer duration, then that would

5

take some more work, and

6

with Corporation Counsel on that.

and we'd need to work

7

But this -- this particular language, I

8

think, is -- is quite vague and would -- would

9

create some problems.

10

COUNCILMEMBER JOHNSON:

11

CHAIR NISHIKI:

12

COUNCILMEMBER JOHNSON:

Mr. Chair?

Jo Anne.
The reason that I had suggested

13

this particular language is so that at least we

14

could address the issue that if we did, and it was

15

my intention that if we did amend, whether it's the

16

affordable housing ordinance or Mr. Pontanilla did

17

come up with a comprehensive policy that would

18

change everything, that at least it would state the

19

ten-year minimum and that it would be consistent,

20

though, with the application that they would be

21

coming forward with, as Ms. Tavares pointed out,

22

over this 20-year period.

23

We could adopt it next year, we could adopt

24

it ten years from now.

25

objection.

But I think that I have no

And if I heard Charmaine correctly, she
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1

had no objection to allowing either Staff or

2

Corporation Counsel to make this crystal clear by

3

the time that this comes forward.

4

CHAIR NISHIKI:

Any other discussion to the language in

5

here?

Riki?

6

VICE-CHAIR HOKAMA:

Chairman, no, I just want the Members

7

to consider that if you want to change the ten years

8

and make it longer, then should the

9

we have the first right of refusal, as I believe the

10

County has a first right of refusal on -- on options

11

of purchase.

12

the second right and then you go to a third party.

13

and normally,

Normally, the developer, I think, has

But in the existing code, and -- and I speak

14

from experience of administering a program for

15

Castle and Cooke during my tenure as property

16

manager, that the Code also states specifically that

17

if the current owner of an affordable unit by

18

unforeseen -- or unforeseen circumstances is forced

19

to sell, he can only recover, by the Code, certain

20

recoveries regarding the original price, proof of

21

the permanent improvements.

22

There is a formula of what he can get back

23

per year of occupancy, and all of these things would

24

need to be considered and amended if you choose to

25

change the time frame so that it fits more
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1

appropriately to the new term of what you want the

2

term to be.

3

And if you want it from 10 to 20, then

4

Mr. Pontanilla, your Committee has a lot of work to

5

change a lot of areas.

6

regarding equity, interest rates, and anything else

7

as it involves with real property.

8
9

It needs to be aware

And so I just bring this up because
obviously, previous Council has talked it out very

10

clearly and detailed on how to apply the affordable

11

projects and the various situations that could

12

occur, whether it be rental or for purchase.

13

So I -- so I just share that, that it's not

14

always simple to make one change.

15

lot of changes to accomplish one point on this

16

condition, Chairman.

17

CHAIR NISHIKI:

Any other discussion?

There may be a

Then the Chair

18

would say that these are all friendly amendments

19

that we created.

20

amendment to the amendment -- the amendment to the

21

motion and also the friendly amendment -- friendly

22

language in here.

23

discussion?

24

COUNCIL MEMBERS:

25

CHAIR NISHIKI:

And so if not, we'll vote on the

I think that's

ght.

Any

All those in favor say aye.
Voiced aye.

All those oppose?

Motion carried.
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3
4

VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 27, AS AMENDED

5
6

COUNCILMEMBER KANE:

7

CHAIR NISHIKI:

8

COUNCILMEMBER KANE:

9

progress.

Mr. Chairman?

Dain.
I think we've made some great

However, I would ask that you consider

10

taking a brief recess and asking the Chair of the

11

Budget and Finance Committee to, perhaps, consider a

12

calendar check to see if we can recess and reconvene

13

this meeting to a later point in time.

14

I'll speak for myself.

I think --

15

My -- my thoughts are starting to

16

deteriorate, and I heard some hints from other

17

Members, and

18

like we've come to a part -- I

19

part where I'd ask the Members to consider a recess

20

and a reconvening where we can be, again, fresh and

21

continue this.

and so I would hope that we feel
I've come to a

22

I think this is a great pace that we've set

23

for ourselves, and I'd ask for that consideration,

24

Mr. Chair.

25

CHAIR NISHIKI:

I -- I -

I would say that if I am an
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1

example of what many of you are, you can see by my

2

mental inability that I am quite exhausted, and I

3

also feel that way.

4

VICE-CHAIR HOKAMA:

Riki?

I am happy to take into request the

5

consideration, and my ever vigilant Staff is already

6

calling so I will ask for the recess, and I will

7

report back to this Committee.

8

CHAIR NISHIKI:

Okay.

Recess till 10:40.

9

RECESS:

10:28 p.m.

10

RECONVENE:

10:40 p.m.

11
12

CHAIR NISHIKI:

(Gavel.)

COUNCILMEMBER KANE:

14

CHAIR NISHIKI:

15
16

The Committee will be in recess

till 4:30 Monday, April 12th.

13

Thank you.
RECESS:

(Gavel.)

4:30 Monday.

4:30 a.m.?

P.m. Monday County Council Chambers.

Meeting in recess.

(Gavel. )

10: 41 p.m.

17
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19
20
21
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C E R T I F I CAT E

1

2

STATE OF HAWAII

3

4

SS.

CITY AND COUNTY OF MAUl

5

6

I, Wendy M. Char, Certified Shorthand Reporter for

7

the State of Hawaii, hereby certify that the proceedings

8

were taken down by me in machine shorthand and was

9

thereafter reduced to typewritten form under my

10

supervision; that the foregoing represents to the best of

11

my ability, a true and correct transcript of the

12

proceedings had in the foregoing matter.

13

I further certify that I am not attorney for any of

14

the parties hereto, nor in any way concerned with the

15

cause.

16
17

DATED this 5th day of May, 2004, in Honolulu,
Hawaii.

18
19
20
21

Notary Public, State of Hawaii
My Commission Expires:
4/07/06
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