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CHANGE IN ZONING FOR MAKENA RESORT (C.C. No. 00-242;

Committee Report No. 01-240; and C.C. No. 02-46)

3

4
5

CHAIR NISHIKI:

The Committee on Planning and Land Use

please reconvene.

6

Committee members, there are three

7

communications that recently came in that I want you

8

to be aware of, an April 8th communication from the

9

State Department of Transportation from Rodney

10

Haraga.

11

dated April 9th from Earthjustice and finally a

12

letter from Mr. Duey to Ernest Lau, the Deputy

13

Director of Commission on Water Resources that are

14

all in your folder.

15

The other is a communication that came in

The other thing the Chair would like to ask

16

you is just for some consideration is Committee

17

member Charmaine Tavares was not feeling well.

18

thought that by 7:30 she would be well.

19

there are no objections, the areas that have the

20

most controversy, which is condition 27 through 32,

21

also from 36 through 40, if there are no objections,

22

we will deal with those at 7:30.

23
24
25

She

So, if

The ones that the Chair would like to deal
with at this time, if there are no objections -COUNCILMEMBER PONTANILLA:

Mr. Chair.
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1

CHAIR NISHIKI:

2

COUNCILMEMBER PONTANILLA:

3

COUNCILMEMBER MOLINA:

4

COUNCILMEMBER KANE:

5

COUNCILMEMBER PONTANILLA:

6

Okay.

Hold on.

We did 27 already.
Yeah, we already did 27.
Yeah, we -- we had consensus on

27.

7

COUNCILMEMBER MOLINA:

8

CHAIR NISHIKI:

9

COUNCILMEMBER PONTANILLA:

10

You mentioned 27?

We stopped at 28?

COUNCILMEMBER KANE:

11

stopped.

12

CHAIR NISHIKI:

28.

Yeah, 28.

After we finished 27, then we

Chair is corrected.

So, from 28 through

13

32 and from 36 through 40 we'll discuss, if there

14

are no objections, at 7:30 when Charmaine will join

15

us and we'll have all nine members; but the Chair

16

would like to take this time to go through items 33

17

on energy, Page 9, through 35 and then go on Page 10

18

from 41 through 44 prior to the dinner break, if

19

there are no objections.

20

COUNCIL MEMBERS VOICED NO OBJECTIONS.

21

CHAIR NISHIKI:

And I -- I really thank you for your

22

cooperation because we've had to do this and it

23

makes it easier when there are no objections.

24

So, we'll start with Energy, condition

25

No. 33,

"All energy systems for all residential,
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1

commercial, time-share and hotel units shall be

2

designed and constructed to meet all applicable

3

ENERGY STAR requirements established by the Climate

4

Protection Division of the United States

5

Environmental Protection Agency in effect at the

6

time of construction.

7

condition, energy systems shall include all hot

8

water systems, roof and attic areas, outside walls,

9

windows, air-cooling systems and heating systems."

10

COUNCILMEMBER KANE:

11

COUNCILMEMBER MATEO:

12

CHAIR NISHIKI:

For purposes of this

So moved.
Second.

Moved by Mr. Kane, seconded by Mr. Mateo.

13

Any discussion?

14

aye.

15

COUNCIL MEMBERS:

16

CHAIR NISHIKI:

Seeing none, all those in favor say

Aye.
All those opposed?

Motion carried.

17
18
19
20
21

VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla, and
Chair Nishiki.
None.
NOES:
None.
ABSTAIN:
None.
ABSENT:
EXC.:
Councilmember Tavares.
ACTION:
APPROVE PROPOSED CONDITION NO. 33

22
23

MR. RAATZ:

24

CHAIR NISHIKI:

25

MR. RAATZ:

Mr. Chair?
Let the record show

I'm sorry.

Staff would just point out for the
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1

record again on the numbering, we're referring to

2

this as No. 33, which is how it was designated on

3

the April 6th, 2004, document; but because the

4

committee has voted to recommend deletion of one of

5

the conditions, the numbering will change.

6

At -- at this point this will be No. 32; but

7

for convenience, if you like, we can keep the

8

numbers that were listed on the April 6th document

9

and we can re-number them after the Committee has

10

gone through all the voting if you'd like.

11

CHAIR NISHIKI:

That's what we'll do.

12

COUNCILMEMBER KANE:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15

CHAIR NISHIKI:

Thank you.

Okay.

If there are no objections.
Thank you.

No. 34,

.. All residential, commercial,

16

time-share and hotel units shall be equipped with a

17

primary hot water system comprised of a conventional

18

solar panel hot water system or a common multi-unit

19

system at least as energy efficient as a

20

conventional solar panel hot water system, sized to

21

meet at least 80 percent of the hot water demand for

22

all respective units."

23

Chair would entertain a motion.

24

CHAIR CARROLL:

So moved.

25

COUNCILMEMBER MOLINA:

Second.
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4

7

CHAIR NISHIKI:

Motion by Mr. Carroll, second by

Mr. Molina.
Any discussion?
COUNCILMEMBER KANE:

Dain?

Yeah, Mr. Chair, I guess my -- my

5

comment on this is if we look at something like gas

6

or propane as an alternative -- and I don't know if

7

they've had any opportunity because this seems to

8

just bump them out -- although, they provided clean

9

energy, I think, or an alternative energy that is

10

something they can utilize as an alternative to

11

burning diesel fuel at -- fuel at a power plant.

12

So, I don't know if that's something that

13

would fall into the parameters that are set up here

14

where it says,

15

least as energy efficient as a conventional solar

16

panel hot water system."

17

"or a common multi-unit system at

I just bring that to the attention -- it was

18

brought to my attention, and I just wanted to put it

19

out on the table as not taking away the

20

opportunities for other types of clean energy,

21

alternative energy, from the use of, again, diesel

22

being burnt at the power plant.

23

That's my comment, Chair.

24

CHAIR NISHIKI:

Thank you.

25

VICE-CHAIR HOKAMA:

Riki?

Chairman, I -- I believe when we
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1

discussed this earlier -- while I think,

2

most part,

3

residential, commercial, time -- at least

4

residential, I feel quite confident that we can have

5

full compliance with this.

6

for the

the categories that is stated,

While I would like to continue to support

7

the -- the need to reduce the amount of fossil fuel

8

requirements, when you look at projects such as Maui

9

Electric's Maalaea plant, you look at the Grand

10

Wailea Hotel that is already in operations,

11

have used a type of co-generation that combines

12

technology with their diesel turbines and allow

13

and whereby a project could utilize mUltiple uses

14

from that one generation source by combining things

15

such as air-conditioning, water heating and other

16

requirements for the operations.

17

I would hope that while we

they

we could also,

18

besides moving to alternative energy such as solar/

19

we would also allow and be open to look at ways of

20

encompassing other technologies that would also

21

allow the developer to see, if there's a mixed use

22

of this type of technologies, that they could also

23

be allowed to consider that and still achieve the

24

condition, which is to reduce fossil fuel

25

dependency.
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And I

1

just bring that up because we have been

2

made aware -- for those of us that went to the

3

energy conference that was held at the Grand Wailea,

4

one of the on-site projects that was asked to be

5

visited was the co-generation program which took

6

into account how to utilize modern technology and

7

have a greater use than just the simple heating of

8

water.
So,

9

I

just to bring it up -- I

just bring

10

that up in discussion to see whether or not the

11

members would like to expand this condition to allow

12

other technologies available for use.

13

Thank you, Mr. Chairman.

14

CHAIR NISHIKI:

Any other discussion?

15

COUNCILMEMBER CARROLL:

Mr. Carroll.

Thank you, Chair.

We did discuss

16

this before, and we have over here -- and we tried

17

to address that "or a common multi-unit system at

18

least as energy efficient as a conventional solar

19

panel hot water system, sized to meet at least 80

20

percent of the hot water demand for the respective

21

units."

22

And it was hoped that "common multi-unit

23

system" was addressing what Mr. Hokama had just

24

discussed.

25

Ms. Tavares isn't here, but I believe that she

And I think we agreed at that time.
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1

thought that -- at that time that that wording did

2

address the concerns that Mr. Hokama has.
So, I think I'm satisfied with the wording we

3
4

have here that we aren't closing any doors.

5

you.

6

CHAIR NISHIKI:

7

COUNCILMEMBER JOHNSON:

Thank

Jo Anne?
Mr. Chair, perhaps if you would

8

insert -- where it says "or a common multi-unit,"

9

just put in "alternative energy" in between that and

10

"system"; and then,

11

anyone reading that that it would allow for

12

something other than solar.

13

CHAIR NISHIKI:

Yeah,

that way, it would be clear for

I think that the main guts of this

14

condition is that we want at least 80 percent of hot

15

water demand to be done with some sort of technology

16

and, so, whatever language we can put in to address

17

other Council members' needs ....

18
19

Riki, Dain, other members -- Dain, go ahead.
COUNCILMEMBER KANE:

Mr. Chair,

I would prefer -- let me

20

rephrase that.

21

forward with what is currently there, and I'd be

22

willing to look into providing language -- you know,

23

in talking with staff and providing language that

24

would at least attempt to broaden it.

25

You know,

I would have no problem moving

I don't know if alternative
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energy -- plugging that in -- and that may be the

2

answer, but I don't know if -- I don't know if we

3

want to begin getting into -- start doing things on

4

the floor and adding language here and there.
So,

5

I would prefer not to put that there at

6

this point, move -- and I have no problem with

7

supporting it; and then we still have -- if the

8

total proposal does move forward, we still have an

9

additional two readings to consider, you know,

10

language that could possibly broaden the options for

11

this particular item.

12

CHAIR NISHIKI:

Okay.

13

COUNCILMEMBER KANE:

And it's in line, Mr. Chair, with the

14

noted 33 and 35.

15

one is the one that kind of narrows it into just

16

solar.

17

there; but it's still -- there's some limiting

18

there.

19

language is consistent and provides the

20

alternatives.

This

And although, yeah, there's that language

And so, we just want to make sure that the

21

CHAIR NISHIKI:

22

members?

23

They seem to be more broad.

Okay.

Any other comments from Committee

We will eliminate "alternative energy" and go

24

with the original language.

And as members speaking

25

to people that are aware of the technology can come
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up with other language, we'll adopt it as an

2

amendment.
Any other discussion?

3
4

in favor say aye.

5

COUNCIL MEMBERS:

6

CHAIR NISHIKI:

7

Seeing none, all those

Aye.
All those opposed?

Motion carried.

Let

the record show eight to zero, one excused.

8
9

10
11

12

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla, and
Chair Nishiki.
None.
NOES:
ABSTAIN:
None.
ABSENT:
None.
EXC.:
Councilmember Tavares.
ACTION:
APPROVE PROPOSED CONDITION NO. 34

VOTE: AYES:

13
14

CHAIR NISHIKI:

35,

"All air cooling systems and all

15

heating systems for laundry facilities,

16

pools and spa areas shall make maximum use of

17

energy-efficient construction and technology."

18

COUNCILMEMBER KANE:

19

COUNCILMEMBER MOLINA:

20

CHAIR NISHIKI:

So moved.
Second.

Moved by Mr. Kane, second by Mr. Molina.

21

Any discussion?

22

aye.

23

COUNCIL MEMBERS:

24

CHAIR NISHIKI:

25

swimming

Seeing none, all those in favor say

Aye.
All those opposed?

Motion carried.

the record show eight to zero, one excused.
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1

2
3
4

5

VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla, and
Chair Nishiki.
None.
NOES:
None.
ABSTAIN:
None.
ABSENT:
EXC.:
Councilmember Tavares.
ACTION:
APPROVE PROPOSED CONDITION NO. 35

6

7

CHAIR NISHIKI:

Turn to item -- Page 10, condition No. 41,

8

"Indigenous Architecture, To exhibit respect for the

9

Hawaiian culture and a Hawaiian sense of place,

10

structures within the Makena Resort Area shall be

11

based on or inspired by principles of indigenous

12

architecture in design and construction.

13

'Indigenous architecture' means the same as that

14

term is used in the Building Code."

15

COUNCILMEMBER CARROLL:

16

CHAIR NISHIKI:

17

COUNCILMEMBER MOLINA:

18

CHAIR NISHIKI:

19
20

So moved.

Moved by Mr. Carroll.
Second.

Seconded by Mr. Molina.

Any discussion?

Mr. Molina.
COUNCILMEMBER MOLINA:

Yeah, thank you, Chairman.

The

21

intent behind this condition that I'm proposing is,

22

for me, I'd like to see something that blends in

23

with the immediate surroundings as well as something

24

that shows respect for the host culture because, as

25

you know, that -- we have several projects
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14

throughout this County that stick out, you know.
I'm -- I guess the design guidelines for some

2
3

of these projects seem more conducive to our --

4

other regions of the world.

5

rationale for my proposal.

So, that's the nexus or

Regarding the last sentence,

6

"Indigenous

7

architecture means the same as that term is used in

8

the Building Code," I think what I should have done

9

was maybe get a little bit more clarification on

10

that because if I'm correct, according to the Code,

11

if we're talking about this definition,

12

architecture," I'm -- I believe that applies only to

13

open-air structures.

14

clarification from Mr. Moto.

15

CHAIR NISHIKI:

16

MR. MOTO:

"indigenous

And if I could get a

Mr. Moto?

Mr. Chairman, under the County Code,

the

17

Department of Public Works is authorized and

18

directed to develop a set of administrative rules

19

for indigenous architecture; and although those

20

rules have not yet been adopted,

21

reviewed quite extensively and discussed over the

22

past one or two years at least.

23

they have been

The term "indigenous architecture" as used in

24

that context refers really to very traditional

25

native Hawaiian hale.

And it will encompass
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1

structures that are built really quite too strict

2

standards that are very faithful to ancient and

3

traditional means of construction.
So, it would not a -- it's not the kind of

4
5

term that would apply to anything that's modern,

6

yeah.

7

COUNCILMEMBER MOLINA:

Okay.

Thank you, Mr. Moto.

So, if

8

it's more appropriate, Mr. Chairman, I would have no

9

objections to deleting that last sentence out of

10

this condition.

11

done ln the form of an amendment or just

12

just do it as a friendly amendment.

13

way.

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

I don't know if that would be in
we can

I'm open either

Let's have more discussions first.

Riki?

Chairman, we -- in the community plan

16

they refer to island architecture as one of their

17

special design standards recommendations which is on

18

Page 48, members, of your district plan under

19

subsection letter C-1-B.

20

I would maybe ask Mr. Molina to consider some

21

sort of language that

you know, an island

22

architecture, I would hope we can relate it to

23

Hawaiian Island architecture.

24

Island architecture, Caribbean Island architecture.

25

I believe the sense would be for Hawaiian Island

There's Mediterranean
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architecture which has its own uniqueness and

2

characteristics as well as allow them to work within

3

the other requirements and standards and limitations

4

that would allow them to then have some ability to

5

design a building that works.

6

So, I

just bring it up as a suggestion to the

7

Committee, Mr. Molina, because I would hate to wait

8

for Public Works to come up with a definition that,

9

while we support in concept, we have no idea when

10

it's going to become an effective policy from the

11

Department.

12

Thank you, Chairman.

13

CHAIR NISHIKI:

Mr. Kane?

14

COUNCILMEMBER KANE:

Thank you, Mr. Chairman.

Taking

15

Mr. Moto's comments into consideration that

16

indigenous architecture would basically mean your

17

native and possibly even precontact type of thinking

18

and not -- not in the modern sense, perhaps we can

19

consider amending this -- and Mr. Carroll for making

20

the proposal and Mr. Molina for actually putting

21

this proposal forward in previous discussions -- to

22

do what Mr. -- or incorporate the two comments, one,

23

Mr. Molina's comment of deleting the second sentence

24

starting with,

25

also perhaps considering the change by -- that

"Indigenous architecture," and then
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brings into consistency with the community plan.

2

And that last sentence would now read "inspired by

3

principles of Hawaiian Island architecture in design

4

and construction."
And that way, at least that gives a direction

5
6

for when they get to SMA with the construction

7

least have an idea that they're looking -- and I

8

don't know if that's too -- it's too vague or not.

9

Maybe we can get some comment, but that would be my

10

at

suggestion for the body to consider.
And I don't know if Planning can an --

11
12

respond to say if that's Hawaiian Island -- or

13

"principles of Hawaiian Island architecture ln

14

design and construction" is too vague and that could

15

mean anything.

16

more.

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

19

If it does, then we need to talk

Mr. Foley, Planning Department?
Mr. Chair, can I just preface it with

one real comment --

20

CHAIR NISHIKI:

Go ahead.

21

COUNCILMEMBER KANE:

-- just to kind of make a

22

distinction?

Instead of having like something

23

that's down the road that is full-on Mediterranean

24

style that you would -- you would find,

25

in Greece or someplace like that, that's -- I think
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1

we're trying to stay away from that type because it

2

just doesn't match.

3

question with that.

4

CHAIR NISHIKI:

5

MR. FOLEY:

6

Mr. Chairman r was the question island

architecture or Hawaiian Island architecture?
COUNCILMEMBER KANE:

8

MR. FOLEY:

10
11

I'll just preface my

Planning or Mr. Moto?

7

9

SOr

Hawaiian Island architecture.

I think Hawaiian Island architecture would be

fine.
COUNCILMEMBER KANE:

And I'm open for discussion r

Mr. Chair.

12

CHAIR NISHIKI:

Discussion r Committee members?

13

COUNCILMEMBER MOLINA:

Yeahr

thank YOUr Chairman.

14

support the -- this proposed amendment.

15

adds more specificity and less confusion.

16

Michael.

Againr the whole focus r againr

I can

I think it

is to ensure

17

that we have something that r you know r blends in the

18

surroundings and r again, pays homage to the host

19

culture and recognize the fact that Makena was once

20

a very thriving community many, many years ago.

21

So, I think this is a -- I think what Members

22

Kane and Hokama have recommended r I think I can

23

fully support as amended.

24
25

Thank you, Chairman.
CHAIR NISHIKI:

Any other discussion?
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2

19

Jo Anne.
COUNCILMEMBER JOHNSON:

I think if you look in the Makena

3

area as it is now,

4

California-style architecture, huge amounts of it.

5

So,

6

at trying to incorporate this kind of a principle In

7

future development, it will be a departure from

8

what's already there.

I

there's a great deal of

just want people to realize that when we look

I have no objection whatsoever because I

9

10

don't think those things should ever have been

11

approved in the first place; but because they're

12

there,

13

so that when it does come before the Planning

14

Commission, that people will not use the excuse,

15

well, we're in -- it's in keeping with the

16

architecture and the designs that have already been

17

accepted by the Urban Design Review Board.

18

I think that we have to make it very specific

So, however we can accomplish that and make

19

it very strong that we do not want more of this

20

California-esque architecture and,

21

Eastern architecture,

22

because I think that what's happening now is -- it's

23

really not looking very good in that area,

24

terms of the different architectural styles, none of

25

which have a Hawaiian theme or very few of which

I guess, Middle

I think we should do that
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1

have a Hawaiian theme.
So, whatever we can do to strengthen this and

2
3

make it in the strongest possible language, I think

4

we should do that.

5

CHAIR NISHIKI:

Any other comments?

6

COUNCILMEMBER KANE:

Dain?

Just a final comment, Mr. Chair --

7

question.

I guess when we're looking at multi-story

8

structures and -- it's not like I was back in

9

precontact; but I'm assuming that they didn't have

10

multi-story structures.

11

taking, as the language is here, more of the

12

principles of -- of the architectural designs and

13

not -- you know, obviously, we didn't have

14

multi-level buildings back then.

15

not aware of them.

18

is it basically

And if we did, I'm

Mr. Foley, any just additional comment before

16
17

And so,

we move forward?
MR. FOLEY:

Mr. Chairman, there are a number of existing

19

buildings that are multi-story that have included

20

features that are of Hawaiian design.

21

are ornamentation.

22

strong Hawaiian native plant -- Hawaiian plants and

23

a lot of Hawaiian sculpture; but I can think of some

24

of the big hotels,

25

they are large, multi-story buildings,

A lot of them are

Some of them
have very

for example, that even though
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design features that -- that are Hawaiian.
And sometimes the -- you know, they have

3

Hawaiian-style roof features on some of the

4

buildings, if not all of the buildings, so ....

5

CHAIR NISHIKI:

Any other discussion?

6

VICE-CHAIR HOKAMA:

Riki?

Chairman, I just would ask maybe

7

Planning Department -- because I would -- my

8

understanding is this would also go to the Urban

9

Review Design Board for comment on the architecture,

10

per se, besides just -- besides the Planning

11

Commission.

12

And I -- I think the comments by this

13

Committee is very timely because more than likely

14

every single building that's built in Wailea went to

15

the Urban Review Design Board, including the Grand

16

Wailea, which we can debate whether or not that's

17

Hawaiian architecture or not.

18

But I think Mr. Foley is right.

Depending

19

upon landscape additions, pitch of the roof,

20

verandas, lanai areas, that all adds to the

21

components of what is Hawaiian architecture, if you

22

look at it from a broader overall sense, Chairman.

23

And I would hope that when approvals move

24

forward,

25

because part of -- to me, Hawaiian architecture is

that these things are taken into account
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1

not a structure that's going to be so linear across,

2

like the Grand Wailea, that it takes away from what

3

we're also trying to protect and maintain, which is

4

view planes and access to the shoreline.
That,

5

to me, should also be part of the

6

consideration as we move forward our concept of

7

Hawaiian Island architecture.

8

Mediterranean style of architecture or what; but

9

that is not Hawaiian in my opinion, members.

10
11

That may be a

Thank

you.
CHAIR NISHIKI:

Comments from Planning Department in

12

regards to what the Urban Design Review Board has

13

done so far in that area and if language like this

14

is added in?

15

MR. FOLEY:

Mr. Chairman, I -- I would only add that I

16

think this kind of language will be very helpful to

17

the Design Review Board because it will give them

18

guidance.

19

And sometimes this kind of language can help

20

them be

21

arguing with an architect about design features.

22

They can point to this and say, see, the Council

23

wanted Hawaiian architectural features; and so, you

24

need to add more lanai, more balconies, more native

25

plants, et cetera.

it can give them support when they're

But I think this will be very
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2

helpful.
And the membership of the Architectural

3

Review Board does change and, you know,

4

think that they will appreciate this kind of

5

direction.

6

CHAIR NISHIKI:

7

COUNCILMEMBER PONTANILLA:

the -- I

Mr. Pontanilla?
Thank you, Chair.

I can recall

8

being on the Planning Commission when the Kaanapali

9

Beach Hotel came in for their restaurant addition

10

and renovation, that the restaurant that they --

11

that was designed is a Hawaiian Island type design,

12

you know, the roof were all design like the old

13

Hawaii, as well as there's a lot of verandas and a

14

lot of space between the floor level and the ground

15

level so they could take advantage of the area below

16

the floor for Hawaiian canoe storage.

17

So, although it didn't -- you know,

it wasn't

18

as high as 45 feet in this -- like in this case for

19

Makena; but it provided some Hawaiian architecture

20

at the hotel,

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

just a comment.

Thank you.

Dain?

Mr. Chair, hearing the discussion, is

23

it appropriate to amend now and give a formal

24

amendment to the language?

25

CHAIR NISHIKI:

Yeah,

I thought -- I was going to add that
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1

in right there as a friendly amendment.

2

got it up there on the board.
Does that follow everything except

3
4

And David's

eliminating indigenous architecture, David?

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

Yeah, it's bracketed, Chair.

Okay.

Oh, I'm sorry.

There you go.

As a friendly amendment, that is what we

7
8

would use,

"To exhibit respect for the Hawaiian

9

culture and a Hawaiian sense of place,

structures

10

within the Makena Resort Area shall be based on or

11

inspired by principles of Hawaiian Island

12

architecture in design and construction."

13

14

Any other discussion?
in favor say aye.

15

COUNCIL MEMBERS:

16

CHAIR NISHIKI:

17

Seeing none, all those

Aye.
All those opposed?

Motion carried.

Thank

you.

18
19
20
21
22

VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla, and
Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
Councilmember Tavares.
ACTION:
APPROVE PROPOSED CONDITION NO. 41

23

24
25

CHAIR NISHIKI:

42,

"The developer shall provide for a

thorough survey of flora and fauna within the Makena
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1

Resort Area.

2

the months of January through April by recognized

3

independent experts on Hawaiian biota, listing all

4

endemic and indigenous species and their

5

distribution in the Makena Resort Area."

6

The survey shall be conducted during

Jo Anne?

7

COUNCILMEMBER JOHNSON:

8

CHAIR NISHIKI:

9

COUNCILMEMBER JOHNSON:

I just had a question before --

Go ahead.
we discuss this one.

Was this

10

the one that had been requested by Mr. Altenberg?

11

Were these next three amendments the ones that he

12

had requested?

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15

CHAIR NISHIKI:

16

COUNCILMEMBER KANE:

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

It's been a while.

Staff?

I don't know --

Mr. Chair?

Dain, go ahead.
Yes, it is.

Oh.
And because he's the one who

19

specifically referenced having these surveys

20

conducted specifically between the months of January

21

through April.

22

COUNCILMEMBER JOHNSON:

Yeah, I have -- I have no problem.

23

If you want me to make a motion, I'll make a motion,

24

then, that we accept No. 42 as a condition.

25

COUNCILMEMBER CARROLL:

Second.
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CHAIR NISHIKI:

Mr. Carroll.
Any discussion?

3

4

Moved by Jo Anne Johnson, seconded by

COUNCILMEMBER JOHNSON:

Jo Anne?

I think that because Lee has had

5

such -- I mean, a vast experience of going into

6

those regions

7

communication to us in which he outlined some of the

8

extremely sensitive areas.

9

issue of trying to preserve certain species that are

and he wrote a very thoughtful

He outlined also the

10

either threatened or endangered and trying to

11

respect that.

12

So, I think this is just one more area --

13

we've kind of looked at the reef area in terms of

14

its protections that we could put in place.

15

anything that we can do to help really preserve this

16

area,

17

to those of us who did watch the videos that had

18

been prepared by the -- some of the young people and

19

some of the kupuna in our community with their deep

20

ties to this area so that I would just ask that the

21

members really respect the wishes of the community

22

in trying to preserve this.

And

I think, is really important and particularly

23

CHAIR NISHIKI:

24

COUNCILMEMBER MATEO:

25

CHAIR NISHIKI:

Thank you.

Any other discussion?
Chairman?

Mr. Mateo.
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COUNCILMEMBER MATEO:

Thank you, Chairman.

Member Johnson for

for your comments.

I'm just -- you know,

3

Thank you,

I'm just looking at

4

this and consider -- and trying to figure out why we

5

actually need a separate condition for this specific

6

item.

7

issued that's covered by the SMA process; and, two,

8

there ex -- there will exist the Cultural Resource

9

Management Plan for this area that is broken down

10
11

One,

I believe this is an -- this is an

into two specific areas, archeological and cultural.
And I would -- I would assume that this

12

specific issue relative to flora and fauna could be

13

included in the cultural component of that

14

particular study and it

you know,

15

know at this point if I -

if I'd be able to support

16

a condition that will already be reviewed in

17

potentially two other areas, SMA and this potential

18

archeological and cultural components of the

19

Cultural Resources Management Plan for the area.

20

I don't

Thank you, Chair.

21

CHAIR NISHIKI:

22

VICE-CHAIR HOKAMA:

23

so,

Riki.
Chairman, maybe Planning can help us.

My understanding that even before the Land

24

Use Commission would formally make a decision on the

25

original class -- reclassification of any lands,
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1

that one of the requirements is a complete inventory

2

of the fauna and flora that must be submitted

3

including any mitigation measures for the protection

4

of endangered or native Hawaiian species and that

5

that will be part of the findings of fact and

6

conclusion of law that the Commission would document

7

prior to -- or basing their decision on.

8

9

MR. FOLEY:

Mr. Chairman, our understanding is that the --

we do have a survey of flora and fauna of the

10

property that was submitted to the Land Use

11

Commission some time ago.

12

I would add that it is required of every

13

environmental assessment that there be a survey of

14

flora and fauna of the site that's being analyzed.

15

It would not, however, be a part of either the

16

cultural surveyor the archeological survey.

17

would be a biology analysis by a different type of

18

professional, but we -- we can cover i t at the SMA

19

level.

20

VICE-CHAIR HOKAMA:

21
22

This

It's -- it's a decision of the Council.
Thank you, Mr. Foley, for your -- that

comment from the Planning Department.
I just bring that up, Chairman, because I

23

know what -- I'm well aware of part of the

24

requirements that any applicant would be required to

25

fulfill prior to requesting consideration of any
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land use changes.
Currently I would agree with the Director

2
3

that the cultural component does not specifically

4

address the native flora and fauna; but I am of

5

Mr. Mateo's mind that it could encompass those

6

areas, particularly since one of the areas that they

7

are requested to address is the appropriate protocol

8

and methods for preservation as well as access to

9

those areas.

If it's considered extra sensitive,

10

that even regular visitation would be considered a

11

non-option because of what you could possibly drag

12

in on your shoes or on your pants or your other

13

attire, Chairman, that -- at this time,

14

a touch of redundancy that I have yet to understand

15

why we would need to recreate another condition for

16

this.

for me, it's

Thank you.

17

CHAIR NISHIKI:

Any other discussion?

18

COUNCILMEMBER JOHNSON:

Jo Anne?

The -- and while I realize, you

19

know, on Mr. Altenberg's part that this may be

20

redundant, we have other reiterations of some of the

21

conditions that already exist in other parts of both

22

the community plan and of land use conditions.

23

I don't think that this does any harm to

24

remind people, without going back and researching

25

and looking at the record and going back through --
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1

I don't think it hurts to just simply restate that

2

this is important to the Council as a reminder that

3

these areas are important not only to the State, not

4

only to the Federal Government, but to the people of

5

Maui.

6

And I personally feel that in keeping with

7

the spirit of the language that we put in or that

8

we're at least looking at with regard to the

9

near-shore water quality,

the importance of the reef

10

life,

I really believe that we should at least just

11

state what we would like to see.

12

If it's redundant,

then so be it.

But I

13

would rather err on the side of being cautious and

14

restate it than not put it down and leave it up to

15

someone in the future to say, well,

16

everything else addressed; but I guess the -- this

17

particular issue with regard to the ecology and the

18

environment wasn't that important.

19

Maui Nui,

they have

just in their final report,

20

actually emphasized the importance to the general

21

public and to the participants in the entire project

22

the importance and the significance of the

23

environment.

24
25

And so, I

just personally think it's good to

put down principles.

While they may be repetitive,
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I don't think it hurts.
So, I would ask for the members to support

2
3

this particular recommendation.

4

CHAIR NISHIKI:

Dain?

5

COUNCILMEMBER KANE:

Thank you, Mr. Chairman.

And I'm

6

looking at the March 8th, 2004, communication by

7

Mr. Lee Altenberg, ph.D.
And I guess the -- not concern but the

8
9

question I have with respects to the second

10

sentence,

"The survey shall be conducted during the

11

months of January through April by" -- just that

12

part right there -- I'm trying to look for some sort

13

of justification why he's limiting it to those four

14

months.
And so, I'm reading through and he's cited it

15
16

In two or three different places but doesn't have

17

any type of explanation to justify why he would ask

18

it to be that specific or what is wrong with doing

19

it at some other point in time, May through

20

December, as an example.

21

Planning Department can provide us with some

22

feedback on that.

23

MR. FOLEY:

So, I

maybe the

Mr. Chairman, the -- I'm not a botanist but

24

I've had a lot of experience with botanists and my

25

recollection is that the -- the survey needs to be
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1

done during the time in the period that plants are

2

flowering or plants are in bloom and that's the

3

reason for that particular period.

4

spring when the -- when the plants need to be

5

examined at a particular time in their life cycle

6

before it becomes too dry.

7

COUNCILMEMBER KANE:

Okay.

It's in the

That's -- that sounds good,

8

Mr. Chair; but I just got finished eating mango two

9

weeks ago from a tree that flowered in October and

10
11

November.
So, I mean, we don't have fall,

spring,

12

winter, summer in Hawaii.

13

rainy season, dry season kind of locale; and so,

14

again, my whole thing is we need to be careful on

15

putting these types of things in here because this

16

may actually limit what we're trying to achieve.

17

That's all I'm trying to say.

18

It's -- we're more of a

And by saying January through April, it's

19

saying that anything that's done from May through

20

December, no matter how relevant or how much

21

significant information it has, would not pass

22

muster on this condition.

23

So, I'm just saying if this body is going to

24

consider some language with respects to flora and

25

fauna survey, then I would ask that it would -- it
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1

would be broader and not limit it to such a short

2

time frame.

3

that, but it may hurt more than help in this case.

4

And I know the intent is good to do

And so, those are my comments, Mr. Chair.

5

I'm having some difficulty with just this language

6

in here; but other than that, overall,

7

important.
Somehow -- whether it's incorporating it into

8

9

I think it's

the language of No. 15, which is the Cultural

10

Resources Management Plan which is currently being

11

done -- and I heard the comments that it -- this

12

currently doesn't get covered in there; but somehow

13

if we can just incorporate a sentence where a survey

14

is done on flora and fauna somewhere -- I don't know

15

if it's appropriate.

16

least some guidance would, I think, be a positive

17

step in reaching the goal of preserving native --

18

native flora and fauna in this area.

19

MR. FOLEY:

But I think -- I think at

Thank you.

Mr. Chairman, could I suggest that condition

20

42 be supported with removal of the phrase "during

21

the months of January through April" so that it

22

would read

23

survey shall be conducted by recognized independent

24

experts on Hawaiian biota, listing all endemic and

25

indigenous species and their distribution in the

the second sentence would read,

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

"The

PLU 4/12/04

1

2

34

Makena Resort Area."
Then the condition would be a bit more

3

general.

4

the Council's interest, and it's more general than

5

conditions 43 and 44.

6

It would still give additional emphasis to

I would only add that a flora and fauna

7

analysis are required of all environmental

8

assessments, but there's no harm in having a general

9

statement like the one I read for No. 42 to add

10

additional emphasis.

11

CHAIR NISHIKI:

Discussion?

12

COUNCILMEMBER JOHNSON:

No more discussion?

Jo Anne?

Mr. Chair, I -- I don't think that

13

it would hurt just to leave it the way it is and

14

then I would contact Mr. Altenberg between now and

15

first reading to just find out why he specified this

16

narrow period of time.

17

Sometimes it's like traffic impact fees,

18

depending -- or traffic impact analyses, depending

19

on the time of year that you do them, it may produce

20

a greater result than other times of year; but I

21

would like to visit with him since he was the one

22

that did this.

23
24
25

So, I just ask for support of the members
between now and first reading if this should pass.
CHAIR NISHIKI:

Any other discussion?
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COUNCILMEMBER CARROLL:

Thank you, Chair.

I'll sort of

2

agree with Ms. Johnson except I'd like to take it

3

out and then, if necessary -- if we do find out that

4

it is necessary, we can reinsert it.

5

But I agree with the Planning Director that I

6

think it's good to have it in a general sense in

7

imparting our in -- our intent.

8

agree to remove "during the months of January

9

through April."

And so, I would

If Ms. Johnson does come back with

10

a justification at first reading, we could always

11

reintroduce it.

12

13
14

CHAIR NISHIKI:

Thank you.

The Chair would accept the amendment,

Mr. Carroll.
COUNCILMEMBER CARROLL:

I would move that we remove the

15

bracketed portion "during the months of January

16

through April."

17

CHAIR NISHIKI:

Any second?

18

COUNCILMEMBER KANE:

19

CHAIR NISHIKI:

Moved and seconded that we eliminate, in

20

sentence No.2,

21

through April."

22

Second for discussion.

"during the months of January

Any discussion?

All those in favor of the

23

amendment to eliminate "during the months of January

24

through April" say aye.

25

COUNCIL MEMBERS:

Aye.
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CHAIR NISHIKI:

Any opposed?

Motion carried eight to

nothing to the condition as amended.

3

4
5

6
7

8

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla, and
Chair Nishiki.
NOES:
None.
None.
ABSTAIN:
ABSENT:
None.
EXC.:
Councilmember Tavares.
ACTION:
APPROVE AMENDMENT TO PROPOSED CONDITION
NO. 42

VOTE: AYES:

9
10

CHAIR NISHIKI:

All those in --

11

VICE-CHAIR HOKAMA:

12

CHAIR NISHIKI:

13

VICE-CHAIR HOKAMA:

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

Chairman.

Excuse me.

Any discussion?

Chairman.

Mr. Hokama.
And, again,

I don't know whether

16

the -- the person that did recommend it wanted this

17

to be all part of a three-condition package or

18

proposal; but I would, again,

19

the Committee that we have encoded in our ordinances

20

a County arborist -- a County Arborist Committee

21

that is to encourage and protect trees of historical

22

or cultural significance.

23

just share for -- with

Basically, it was geared to projects in

24

public projects such as our parks, our County

25

facilities; but it also provides for the ability of
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this person in Committee to protect what is -- also

2

what is considered an exceptional tree, whether

3

it -- that be a stand or grow of a remnant native

4

forest or specific historical situations.

5

Upcountry believes the jacarandas along the Kula

6

Highway area is -- is part of their uniqueness or

7

part of what makes them a special drive.
So, again, Chairman, we continually have a

8
9

Like

lot of laws that we can -- that we have enacted to

10

address all these conditions; and I bring that up

11

that we already have in the Code areas that allow

12

for these things to take place.

13

making another law to re -- readvocate an existing

14

law.

15

And, again, we're

Again, Chairman, you know, ln many things, if

16

the one law is right, you don't need another law to

17

say it -- the first law is right in the first place.

18

CHAIR NISHIKI:

Any other discussion?

19

COUNCILMEMBER PONTANILLA:

Mr. Pontanilla.

Thank you, Chair.

I agree with

20

my colleague from Lanai in regards to the existing

21

laws that we have in regards to processes.

22

The SMA is a process that is very rigid, and

23

they cover all aspect as far as developing land here

24

on Maui.

25

include Item 42 in the -- in the process, you know,

And if we're going to do -- you know,
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it's just redundant.

2

So,

that's my comment, Chair.

3

CHAIR NISHIKI:

Any other discussion?

4

COUNCILMEMBER JOHNSON:

Jo Anne?

I just wanted to remind people

5

that we had an ancient hao tree that existed at

6

Olowalu and government was supposed to protect it

7

and it got cut down.
We had beautiful old growth trees which were

8

9

on a parcel -- even though they're kiawe trees, they

10

had been growing there for many, many years; and

11

it's on the site where the coconut grove project

12

took place.

No one defended those trees.

We have trees right now that are really at

13

14

risk.

15

mean, we pass laws.

16

what do we do to preserve and remind people that it

17

is important?

18

Do people read the laws?

19

Look at the trees along Baldwin Avenue.
We pass resolutions.

I

And, yet,

Those laws are already on the books.

Reminding people of the significance of the

20

Hawaiian native flora and fauna, of the heritage and

21

the cultural significance I don't think is a bad

22

thing.

23

We're doing it in other areas.
If the environment is so important to the

24

people of Maui, which they have stated it is very

25

clearly through the work at Maui Nui, then what is
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1

the harm in just reiterating and reminding people of

2

why we have certain conditions and why we want to

3

emphasize those?

4

guarantee people will not remember it.

5

If you don't put it down there,

So, I just would ask people to please think

6

about these things when we're acting.

7

there's laws,

8

ignored and they all too frequently are done just

9

that way.

10

Even though

the laws can be broken and they can be

Thank you, Mr. Chair.

11

CHAIR NISHIKI:

12

COUNCILMEMBER KANE:

Any other discussion?

Dain?

Thank you, Mr. Chairman.

You know,

13

for the 44 conditions that we're considering

14

throughout this process,

15

that, for me as an individual member,

16

little bit of passion to.

17

this may be one of them
I guess, has a

I'm looking at this; and although it's been

18

stated that this is an EA requirement,

19

ask -- I would ask my colleagues to consider -- to

20

consider supporting this particular one because it

21

does deal with things that are Hawaiian.

22

just keep it -- you know,

23

simple as that.

24
25

I

that I would

And I'll

I'll try to keep it as

And although it may seem like an
inconvenience for some -- and not on this body but
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out there in the public it may seem like an

2

inconvenience or something that's overstated, I

3

think it's important that we do our part in setting

4

a tone that this is something that is important.

5

Protecting endemic and indigenous species

6

in this case, surveying them,

7

that we can take steps or that the relevant agencies

8

can take steps to protect them -- I think is

9

something of a global trend that we should be

10
11

identifying them so

following right along with.
And so,

for this particular item, I will be

12

supporting the amended

13

and I would ask that other members, you know,

14

consider this one.

15

going to hurt anybody.

16

that it does hurt, all they need to do is turn it

17

around and make it a positive and take away the

18

negative thought that they have and turn it into a

19

positive because this is good stuff.

20

- amended motion, Mr. Chair;

This is a good one.
And,

in fact,

It's not

if people feel

Having -- having native trees and having

21

endemic species around you -- and if it's going to

22

be used for marketing purposes, which this

23

resort area, then turn it into a positive; and I

24

think they can do it.

25

lS

For those reasons, Mr. Chair, I'll be
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supporting this.

2

CHAIR NISHIKI:

Any other discussion?

3

COUNCILMEMBER MOLINA:

Michael?

Chairman, you know, globally we're

4

losing many species of flora and fauna daily; and

5

although this condition may be repetitive in some

6

ways -- but in this case reaffirmation for

7

supporting the environment is good.

8

harm with it; and I can support this condition as

9

amended, Chairman.

10
11

CHAIR NISHIKI:

Thank you.

Any other discussion?

Seeing none, all

those in favor say aye.

12

COUNCIL MEMBERS:

13

CHAIR NISHIKI:

14

And I see no

Aye.
All those opposed?

Motion carried eight

to nothing, one excused.

15
16

17
18
19

VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla, and
Chair Nishiki.
NOES:
None.
None.
ABSTAIN:
None.
ABSENT:
EXC.:
Councilmember Tavares.
ACTION:
APPROVE PROPOSED CONDITION NO. 42, AS AMENDED

20
21

CHAIR NISHIKI:

No. 43,

"The developer shall adequately

22

protect all areas with remnant native forest,

23

including any groves of wiliwili trees.

24

means of adequate protection may include:

25

for more appropriate zoning, as an example, open
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space, recording conservation easements or making

2

donations to conservation groups."
Jo Anne?

3

4

COUNCILMEMBER JOHNSON:

5

condition.

6

COUNCILMEMBER CARROLL:

7

CHAIR NISHIKI:

Second.

Moved and second to approve condition 43.

Any discussion?

8

9

I move for the approval of this

COUNCILMEMBER KANE:

Dain?

Thank you, Mr. Chairman.

I know

10

Mr. Foley made some comments earlier about the

11

this -- these next two, 43 and 44, being more

12

specific.

13

However, my question has to deal with because

14

we just passed 42 and because we already know that

15

it's an EA requirement to get into the flora and

16

fauna aspects and do the survey, is it something

17

that as a matter of practice that -- at the SMA

18

process that they look at providing for protection

19

or at least some sort of preservation plan once they

20

identify and survey flora and fauna in areas?

21

we get some response from Planning?

22

CHAIR NISHIKI:

23

MR. FOLEY:

Can

Mr. Foley.

Mr. Chairman, it depends on what flora and

24

fauna is identified and how significant it's

25

considered to be; but like the archeological sites
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1

and cultural sites, the -- once the significance is

2

identified, then the preservation plan is -- is

3

prepared.

4

These are both more specific than -- than

5

condition No. 42 which you approved amended.

6

is a -- one where you might want to adopt a general

7

statement saying that the developer shall adequately

8

protect remnant native forest in the Makena Resort

9

Area and leave it -- leave it at that.

10

This

But, again, this is an area that will be

11

considered in the environmental assessment and in

12

the SMA applications.

13

COUNCILMEMBER KANE:

14

CHAIR NISHIKI:

15

COUNCILMEMBER KANE:

Mr. Chair.

Go ahead.
If this is something -- and this is a

16

motion on the floor.

17

it would have to be more general ln setting the tone

18

and not dictating specifics.

19

So, for me to consider this,

I think we can leave that to the next step of

20

experts who can, I think, more accurately and

21

specifically deal with the protection mechanisms as

22

well as -- or the preservation mechanisms that can

23

come forward; but I have no problem with supporting

24

something that is general in nature at least

25

reiterating the importance of this area.
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And I was hoping that what we did in 42 would

2

be adequate to cover 43 and 44, including but not

3

limited to -- instead of doing 43 and 44, by just

4

adding an additional sentence in 42 that talks about

5

not only providing the survey but then at least

6

putting forward some sort of protection plan of

7

those -- of what they identify.

8
9

And so, that's just my comments.

I know they

kind of intermingles with our previous discussions,

10

Chair; but just looking for -- instead of going with

11

three complete -- you know, specific -- specifically

12

detailed considerations, I think we'll be able to

13

knock all three of these into just one keeping it

14

general because we already know it's an EA

15

requirement that can be handled by people who have

16

more expertise.

17

CHAIR NISHIKI:

18

COUNCILMEMBER CARROLL:

19

Thank you.

Any other discussion?

Mr. Carroll.

Thank you, Chair.

I second this

motion because I thought it needed discussion.

20

I agree that this one could be general

21

because I'm looking at 42 and 44 to meet the intent.

22

Although we're not discussing 44 right now, I feel

23

that that is the one that really addresses what

24

needs to be addressed.

25

a biologically sound plan for preserving forest

"The developer shall develop
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1

resources."

2

going to have the positive effect on doing what

3

Mr. Kane discussed in 42 earlier.

4

And I think this is the one that's

Making just a general statement in 43, I have

5

no problem with; but I really don't even think we

6

need 43 with 42 and 44.

7

on this.

8

members would feel more comfortable, again,

9

discussion we had about making sure that whoever

But I agree with Mr. Kane

It's something very general.

If the
in the

10

reads this document later knows our intent

11

look at No. 44 to actually do what we want to do.

12

Thank you.

13

CHAIR NISHIKI:

14

COUNCILMEMBER JOHNSON:

but I

Jo Anne?
You know,

I looked at this area

15

because in going over Mr. Altenberg's original

16

recommendation, he specifically was impressed on his

17

own with the wiliwili -- and on the indigenous

18

wiliwili, not the ones in

19

Australia or whatever; but he,

20

happy with anything that we can include in this

21

particular language that would at least restate

22

about the protection of the remnant native forest.

23

- you know,

from

I'm sure, would be

They may include more than just the wiliwili,

24

but I would -- if the members do not want to go for

25

43, then I will suggest language in 44.
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1

withdraw the 43 and then incorporate some of the

2

things in 44 which I would make as just friendly

3

amendments and I'll com

4

elements of 43 and 44.

5

6

I combine -- by combining

So, if the members wish,

I can withdraw this

motion; and then I will restate it as amended in 44.

7

COUNCILMEMBER MOLINA:

8

CHAIR NISHIKI:

9

VICE-CHAIR HOKAMA:

No objections.

Riki?
Thank you, Chairman.

I think it's

10

great because my idea was combine 42 and 44 into a

11

revised 43.

12

have a lot of people with different ways to address

13

the concerns.

And, again, it is great.

You know, we

14

I would hope -- and, again, you know,

15

someone's going to need to convince me that what's

16

there is the remnant native forest, you know?

17

if you have documentation,

18

provide that with -- for us instead of just saying

19

that that is a remnant forest -- native forest

20

because there's wiliwili trees, native Hawaiian

21

wiliwili trees.

22

And

I would hope they would

One thing that maybe the Department can help

23

us -- because there's been lawsuits from,

24

the Earth Trust regarding districts throughout the

25

State that is being drawn with big circles so that
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everything within the circle must be protected and

2

maintained.

3

districts within the Makena rezoning area that would

4

have come under that Federal lawsuit scrutiny that

5

you're aware of?

6
7

8
9

MR. FOLEY:

Are there any of those special

Mr. Chairman! we're not aware of any of those

areas in -- in the Makena region.
VICE-CHAIR HOKAMA:

And! again!

and -- because! Chairman!

I

just bring that up

I believe they did a

10

State-wide assessment including Lanai where they

11

came by and drew large circles on our island that

12

required intense protection and scrutiny.

13

for our island we questioned the wisdom of those

14

non-islanders who had no clue of our annual climate

15

changes and requirements!

16

just now draw large circles and ask for certain very

17

narrow permitted uses within that area.

18

And I

And even

that they could come and

just bring that up because! again!

19

there's all these other government agencies

20

responding to either lawsuits or other

21

considerations that mayor may not have impact

22

regarding this area.

23

because if it is something special that we need to

24

be aware of!

25

those specifically drawn lawsuits that address this

And I

just bring that up

then why wouldn't it be included in
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1

specific type of action, Chairman, which is

2

protection of indigenous native rare species that is

3

properly documented and required for preservation

4

and protection?
So, I just share that, Chairman, because,

5
6

again, I think we can accomplish what we want in one

7

very good condition that could take care all three

8

of this independent listings at this time.

9

you.

10
11

CHAIR NISHIKI:

Any other discussion?

Jo Anne, are you

going to withdraw 43?

12

COUNCILMEMBER JOHNSON:

13

CHAIR NISHIKI:

14
15

Thank

Yeah, I already did.

Mr. Carroll?

No objections, they I 11 withdraw 43.

If there

are no objections, weIll eliminate 43.

16

COUNCIL MEMBERS VOICED NO OBJECTIONS.

17

CHAIR NISHIKI:

Chair would accept -- oh, 1111 read 44.

18

44 -- is that all we need, David, as action?

19

Thank you.

Okay.

20
21

ACTION:

22

DELETED NATIVE FOREST AND SPECIES CONDITION
NO. 43

23
24
25

CHAIR NISHIKI:

No. 44,

liThe developer shall develop a

biologically sound plan for preserving forest
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resources within the Makena Resort Area in

2

coordination with qualified government or nonprofit

3

agencies, such as the Maui Nui Botanical Garden,

4

Native Hawaiian plant Society, or the United States

5

geological survey."

6

COUNCILMEMBER JOHNSON:

Yes, Mr. Chair, may I

the

just have a

7

brief time to allow Mr. Raatz to enter this into the

8

computer,

9

I've written it all out, rather than go through it

just about maybe two minutes?

Because

10

on the floor of the Council, if I could just have

11

two minutes.

12

COUNCILMEMBER KANE:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15
16
17

Recess.

Recess until
Subject to the call of the Chair --

subject to the call of the Chair.
CHAIR NISHIKI:

subject to the call of the Chair.

Thank you.

18

RECESS:

5:45 p.m.

19

RECONVENE:

20

CHAIR NISHIKI:

21

COUNCILMEMBER JOHNSON:

5:57 p.m.
Jo Anne, go ahead.
Yes, Mr. Chair.

I move that

22

condition No. 44 -- and I'll just read it,

23

developer shall develop and implement a biologically

24

sound plan that includes protection and preservation

25

of native forest resources within the Makena Resort
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1

Area in coordination with qualified government or

2

nonprofit agencies, such as the County Arborist, the

3

Outdoor Circle, the Maui Nui Botanical Garden,

4

Native Hawaiian Plant Society or the u.S. Geological

5

Survey.

6

to, applying for more appropriate zoning, for

7

example, open space, recording conservation

8

easements or making donations to conservation

9

groups. "

10

Such plants may include, but not be limited

And I -- that is a motion.

11

COUNCILMEMBER CARROLL:

12

CHAIR NISHIKI:

So moved -- I mean, second.

Moved by Jo Anne, seconded by Robert

13

Carroll to adopt condition 44 as printed on the wall

14

before you.

15
16

Any discussion?
COUNCILMEMBER JOHNSON:

Mr. Chair, I realize that this is

17

not a perfect condition.

18

elements of 43 and 44.

I tried to combine the

19

I did also discuss with the Planning

20

Department staff that we need to define or find out

21

what "biologically sound" means and then perhaps

22

define a little bit better the native forest

23

resources.

24
25

Because we've had the discussion in this
particular area, I would like the members to support
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1

this particular amendment at this time so that

2

between now and hopefully first reading we will be

3

able to incorporate language that more clearly

4

defines, you know, perhaps more concise manner and

5

also in a more thorough manner, what some of these

6

definitions are.

7

Mr. Altenberg is not here to actually give us

8

the benefit of his expertise; but I do believe that

9

we could incorporate, perhaps, 42 and 44 into one.

10

But I would like to include these elements at this

11

time just so that we would be able to come up with

12

perhaps one consolidated recommendation at first

13

reading.

14

CHAIR NISHIKI:

15

VICE-CHAIR HOKAMA:

16

CHAIR NISHIKI:

17

VICE-CHAIR HOKAMA:

Any other discussion?
Chairman.

Riki?
Again,

I would take it another way.

18

would just say that the -- and I'm glad Ms. Johnson

19

brought up biological plan because even I have no

20

clue what that would be.

21

And how would the Department then administer

22

this condition?

23

asked to develop a plan that would protect -- I

24

would hope it would just say native resources

25

because there may be something that's not a tree

So, maybe the developer should be
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1

that needs to be protected and that we would look

2

at, besides the County Arborist -- obviously that's

3

State Department of Land and Natural Resources.

4

They have their divisions specifically geared to

5

assist us if we can request their assistance in it

6

and other appropriate nonprofits.

7

But, again,

I think we already made a -- a

8

decision that would allow our native Hawaiian elders

9

or kupunas to be part of a cultural protection or

10

cultural resource plan which I believe this would be

11

also part of.

12

understanding of what I would expect this cultural

13

resource plan to take into account, members, and

14

that I put my faith in our kupuna who have been here

15

long time and that would understand its impact in

16

relation to the specific area.

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

And so, I just share that as my

Thank you.

Any other discussion?

Dain?

Thank you, Chairman.

19

different approach,

20

reiterating my comments earlier.

I also have a

I guess; and it's just

21

I think what we did in No. 42 and then

22

incorporating one, maybe two sentences from 44 so it

23

would just talk about, A, provide for a thorough

24

survey, which we already passed, and then, B, the

25

developer -- the developer shall also develop a
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1

preservation plan for the identified flora and fauna

2

within the Makena Resort Area in conjunction with or

3

in coordination with qualified government or

4

nonprofit agencies, period.
And I think that gives us enough for what we

5
6

already know is an EA requirement.

7

something that Planning Commission is going to look

8

at through the SMA process; and they're going to,

9

think, develop the more specifics depending on, I

10

think,

It's already

I

the SMA application that comes forward.
And so, that -- that was -- that's hopefully

11

12

the approach that this body could consider.

13

appreciate Member Johnson's attempt to, you know,

14

try and put -- incorporate all this language.

15

think all of us are just trying to really work with

16

all this language.

17

And I

And I

But for me, my comfort level is going to be a

18

consideration of just incorporating into what we

19

passed in 42,

20

preservation plan for the identified flora and fauna

21

within the Makena Resort Area in coordination with

22

qualified government or nonprofit agencies and --

23

period.

24

that we have the major concerns about, identifying

25

and preserving the flora and fauna of this area.

just that second step, developing a

And I think that would take the two steps
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Thank you, Chair.

2

CHAIR NISHIKI:

Any other discussion?

3

COUNCILMEMBER JOHNSON:

Jo Anne?

And I understand what the concerns

4

of the Council members are.

5

when I look at developing a preservation plan,

6

that's one thing.

7

carries it out and who funds it is another.

I think that for me,

The implementation and who

8

If you're looking for government to do this,

9

I think we're going to be waiting a long while; but

10

because this is a resource and if the area is

11

rezoned,

12

the people that actually would be developing the

13

area and not necessarily to the County.

14

the financial wherewithal will be going to

I think that that financial resource could

15

then really help not only to develop the plan but to

16

implement it,

17

other requirements we have in other conditions are,

18

that this is something that's really important.

19

fund it, which is what some of the

I think that in cooperation with all of the

20

organizations, not limited to any of the ones

21

necessarily there, we should be able to look at

22

something that specifically identifies the native

23

forests.

24
25

I would like the members -- even though they
may not be completely convinced that this is a
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1

perfect amendment,

I would like at least the members

2

to consider passing this because then I would like

3

to work with Mr. Altenberg and perhaps staff to come

4

up with one condition that could meet the goals and

5

objectives for all of the people in this County as

6

well as those who really use these plans for

7

cultural practices and who may really collect the

8

seeds from a lot of the trees that are in this area.

9

Because I know that Mr. Silva, I believe it is, he

10

does really try and save a lot of native Hawaiian

11

species, whether it's trees, bushes or native

12

plants.

13

So, at least considering leaving this in for

14

the time being and then I would be willing to work

15

on perhaps coming up with one consolidated condition

16

that would incorporate this; but I do believe it is

17

important to just keep this there so that we don't

18

forget by the time it gets to the first reading what

19

we're really trying to 'accomplish.

20

CHAIR NISHIKI:

21

MS. CUA:

22

CHAIR NISHIKI:

23

MS. CUA:

Any other

Mr. Chair, could I comment?
Planning, go ahead.

I just wanted to comment on what happens during

24

the SMA process.

Flora and fauna needs to be

25

addressed as part of the SMA submittal.
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1

submit the applications out to various governmental

2

agencies; and we've had Department of Land and

3

Natural Resources, Fish and wildlife, the Forestry

4

Division -- they've come back with -- stating

5

specific conditions to preserve either a certain

6

plant or species, animal species.
And I just think the condition the way it

7

and I spoke with Member Johnson about this

8

is

9

is it's really difficult for us to enforce it the

10

way it's written.

11

survey of the flora and fauna, when that comes

12

through the Department and it gets sent out for

13

agency comment, at that time specific flora and

14

fauna that need to be preserved -- that information

15

is going to come forth.

16

agencies, they sometimes let us know the method that

17

it should be preserved.

18

I think 42, which requires the

And when we send it to

So, it does get pretty specific.

And I think

19

leaving that to the -- to the SMA level and to the

20

agencies charged with that responsibility might be

21

the appropriate way to go because now we're trying

22

to anticipate what could come out of the flora and

23

fauna when we really -- you know, we're not certain

24

as to what's going to happen site specific.

25

that's how it's going to come in, site specific on
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1

each property as to what should be preserved on that

2

particular parcel.
We've even had -- like Na Kupuna in a case in

3

4

Kapalua, they came out on a particular site where

5

they indicated that there was a particular plant

6

that they felt needed preserving, they -- that came

7

out through the public testimony.

8

a condition of the Planning Commission.

That was made as

So, there is a lot of that opportunity that

9

10

occurs at the Planning Commission level; and I think

11

by stating 42

12

these need to be identified, that -- that is a

13

reminder to the Commission; but I think to get into

14

your condition 44, for us, I'm not sure how we would

15

even begin to enforce that condition.

what you have stated in 42 that

16

CHAIR NISHIKI:

Joe?

17

COUNCILMEMBER PONTANILLA:

Thank you.

Ann, as far as the

18

SMA process, in regards to enforcement, how do we

19

enforce whatever condition that the Planning

20

Commissioners apply on each individual projects?

21

MS. CUA:

What happens is

depending on how the

22

condition is worded

some of them are worded that

23

you need to comply with this condition before you

24

get a building permit.

25

the building permit, we'd see that the condition

So, before we sign off on
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1

2

would be met.
And they're required to submit compliance

3

reports.

A preliminary compliance report has to be

4

approved by the Planning Department before we sign

5

off on the building permits.

6

compliance report needs to be approved by the

7

Planning Department before we sign off on a

8

certificate of occupancy.

And then a final

9

And as I said, some conditions are tied to

10

building permit; but in any event, all conditions

11

need to be complied before a certificate of

12

occupancy.

13

COUNCILMEMBER PONTANILLA:

14

CHAIR NISHIKI:

15

Thank you.

Any other discussion?

Seeing none, all

those in favor say aye.

16

COUNCILMEMBER JOHNSON:

Aye.

17

COUNCILMEMBER CARROLL:

Aye.

18

CHAIR NISHIKI:

19

COUNCIL MEMBERS:

20

CHAIR NISHIKI:

21

Thank you, Chair.

All those opposed?
No.
Let the record show one aye --

Mr. Carroll, I didn't catch your vote.

22

COUNCILMEMBER CARROLL:

23

CHAIR NISHIKI:

Aye.

One, two, three ayes; five nos.

24

defeated.

25

Nishiki voting in the ayes.

Motion is

Let the record show Carroll, Johnson,
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1
2
3

4
5

Councilmembers Carroll, Johnson, and
Chair Nishiki.
Councilmember Hokama, Kane, Mateo,
NOES:
Molina, and Pontanilla.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
Councilmember Tavares.
ACTION:
MOTION FAILED

VOTE: AYES:

6
7

COUNCILMEMBER JOHNSON:

Mr. Chair, just for the record, I

8

will try to add language into condition

9

No. 42 should this pass out of Committee.

10

CHAIR NISHIKI:

Okay.

11

COUNCILMEMBER KANE:

12

CHAIR NISHIKI:

13

COUNCILMEMBER KANE:

Mr. Kane.
And another comment --

Yeah, go ahead.
-- I won't forget about this topic;

14

and I will also be providing something for

15

consideration --

16

CHAIR NISHIKI:

17

COUNCILMEMBER KANE:

18
19
20

Mr. Chair,
CHAIR NISHIKI:

Language.

for consideration.
Okay.

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

25

Thank you.

No other comments, we will stay in

recess until --

21

24

-- to incorporate into No. 42,

7:45.

-- 7:35.
Mr. Chair?

Can we just go with 7:45,

Mr. Chair?
CHAIR NISHIKI:

7:45, any objections?
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1

COUNCIL MEMBERS VOICED NO OBJECTIONS.

2

CHAIR NISHIKI:

3

RECESS:

4

RECONVENE:

5

CHAIR NISHIKI:

6

7:45.

Thank you.

(Gavel. )

6:13 p.m.
7:48 p.m.

Meeting please reconvene for the Planning

and Land Use Committee.
We'll turn directly to condition 28.

7

28

8

states,

"A minimum of 50 percent of the affordable

9

housing units shall be provided within the Kihei

10

Community Plan area and the balance outside the

11

Kihei-Makena community plan area."

12

COUNCILMEMBER KANE:

13

COUNCILMEMBER PONTANILLA:

14

CHAIR NISHIKI:

15

Second.

Moved by Mr. Kane, second by

Mr. Pontanilla.

16

COUNCILMEMBER KANE:

17

CHAIR NISHIKI:

18

COUNCILMEMBER KANE:

19

So moved.

Any discussion?
Mr. Chair?

Mr. Kane.
Thank you, Mr. Chairman.

One of the things I guess we need to consider

20

about where affordable housing units shall be

21

provided comes down to maybe asking the ones that

22

we're intending on helping get housing.

23

case I'm talking about the ones that are impacted

24

by -- by hotel units.

25

And in this

Now, I don't know if this is the one that is
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1

2

?:

3

COUNCILMEMBER KANE:

4

Residential.
This one is for the residential,

Mr. Chair?

5

CHAIR NISHIKI:

Yes.

6

COUNCILMEMBER KANE:

Nevertheless, for working people, if

7

we're going to talk about a resort area development

8

and employee housing for those people who are going

9

to be working in the resort area, probably the best

10

things that we could do that hasn't been done yet

11

but is actually in the process, from my

12

understanding, is actually polling hotel workers and

13

finding out where they want to live, where they

14

live, are they renting, are they owning?

15

And it's interesting because the Maui Hotel

16

Association has initiated -- and I'll note that it

17

hasn't been completed; but they have initiated a

18

survey to employees of their -- the properties, both

19

in the west side as well as the south side.

20

And one of the interesting statistics, with

21

25 percent of the surveys returned, which represents

22

approximately 700 employees polled, of the 700

23

employees polled, 20 of them said they wanted to

24

live in Makena out of 700, 20 of them.

25

And to me, if that number has any indication

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

62

PLU 4/12/04

1

or is even close to what most people think about

2

when -- where they want to live, whether it's rental

3

or owning, it shows in this -- in this group of

4

people that, generally speaking, they'd prefer not

5

to live where they work.
It's like me living in this building maybe,

6

7

which we kind of do.

8

away and be someplace else for our free time.

9

don't know.

Sometimes we just want to get
I

I don't know what the reasons are.

Nevertheless, the survey that I'm looking at,

10
11

again, gives me an indication that a vast majority

12

of them prefer to live outside of the areas that

13

they work; and specifically most of them prefer not

14

to live down in Makena.

15

live down there and like it down there but there's

16

more that want to live down there.

17

Some do and some already

I say this because in this

this condition,

18

it doesn't prevent the landowner, in this case,

19

Makena Resorts, from providing housing on their

20

property, now not necessarily the app -- the pro's

21

application or the pink areas, as denoted by the

22

maps, but the larger area of their own property.

23

This condition doesn't preclude them from doing

24

that.

25

And, in fact,

it may be to their benefit for
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1

them to actually build property -- build affordable

2

housing on somewhere -- somewhere on their property

3

because they already own the land.

4

have to go out and purchase land someplace else and

5

then develop it before they pass it off may be cost

6

prohibitive for them.

7

And for them to

So, I'm -- I'm generally supportive of this

8

idea; and I'm not, one to want to tell them, you know

9

what, you have to build affordable units on your

10
11

property.
Now, when it does come up for discussion

12

about the time-share units, quite frankly,

13

like to see a very small part of it being developed

14

close to or on the property for the time-share

15

units; but it's

16

requirements in this case, I can support this

17

particular one.

18

I would

for sake of residential

Thank you, Chair.

19

CHAIR NISHIKI:

Any other discussion?

20

COUNCILMEMBER JOHNSON:

Jo Anne?

Yes, someone did call me in regard

21

to a survey that they had received in West Maui; and

22

unfortunately the department that had received it

23

got it, I guess, one day before the deadline was to

24

expire, you know,

25

So, they really didn't have an opportunity to review

for them to actually turn it in.
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64

it.

2

A number of other surveys have had similar

3

problems, and perhaps that's the reason for some of

4

the returns.

5

these surveys go to, but this was on one of the

6

properties that also has a time-share element.

7

I don't know what departments all

I think that the way that the questions are

8

asked,

9

if a question was asked in such a way that -- would

too,

can really have a big difference because

10

you want your employer to help provide you with

11

employee housing or provide you an opportunity as a

12

part of your compensation to provide you with

13

employee housing,

14

difference in terms of how the question is answered.

15

I think that might make a

Because for this individual,

they felt that

16

after they read the survey, even though they didn't

17

have a chance to respond,

18

suspicious of the way that the questions were being

19

asked, at least in their mind; and then they were

20

also a little bit concerned about what was going to

21

be done with the information because there was

22

nothing else contained with it.

23

So,

like surveys,

they were a little bit

it's always going to be a

24

problem, the way the questions are phrased; and also

25

even some of the respondents may have a reluctance
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1

to respond because they don't know what's going to

2

be done with that information.

3

The issue of providing housing in a

4

residential setting or providing at least housing on

5

an affordable basis within a residential setting is

6

nothing new.

7

other areas.

8
9

It's been done for a long while in

I think that depending on what you want to
see, what the person's vision is,

I see something

10

very different than what's being portrayed in the

11

public; and that would be that if you provided,

12

let's say, a condominium setting or you provided a

13

rental setting,

14

certain number of those rental units for people that

15

would have an option of living within that area.

16

that you would be able to provide a

I know right now the people in the complex

17

where I live -- I live next to people that work for

18

the resort hotels.

19

Some of them are not.

20

who work in the resort areas.

21

shopkeepers.

22

other people, they simply rent out their units to

23

other -- you know,

24

for whoever's willing to pay whatever the price is.

25

Some of them are management.
I live next to retail workers
I live next door to

I live next door to housewives.

let's say,

And

long-term rental basis

But I've lived there for a long enough time
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1

to know that people didn't judge me when I moved

2

into the neighborhood.

3

ago

I think it's almost 15 years ago! if not more

4

now

the prices seemed really high to us; but we

5

were living in a community that was a resort

6

community.

7

When we bought many years

And basically the Virgin Islands as a whole

8

with its three islands! St. Thomas! St. Croix and

9

St. John! was not too dissimilar from Maui!

10

three-island community.

11

was a resort.

12

There were resort amenities in areas that were

13

largely residential.

14

areas that were right next to resorts.

15

hotel employees that lived on property as a part of

16

their benefits.

17

condominium complex where I live! I mean! nobody

18

asked me did I think I was worthy of living there.

19

Our whole entire community

There were mansions next to hovels.

There were other residential
There were

But when I moved into the

We sold our business in the Virgin Islands

20

we were fortunate enough to be able to run a

21

business.

22

We just rented.

23

long-term basis; and everybody in that complex made

24

more money than my husband and myself did.

25

probably 75! 80 percent of the people that live in

But in the Virgin Islands we didn't own.
And we rented from somebody on a
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1

the complex that I live in right now make more money

2

than I do; but those people did not judge me based

3

on what I did for a living.

4

me based on whether or not I deserved or I was

5

worthy of living in that community.

6

asked those kinds of questions.

And they didn't judge

Nobody ever

And I think that there are wonderful people

7
8

that live in housing that is considered to be

9

affordable who I would not mind as neighbors at all.

10

They're decent people.

11

make a lot more money than I do.

12

of them are not the most pleasant people in the

13

world; and I wouldn't wish them as neighbors on

14

anyone.

15

There are other people that
And,

frankly,

some

But nobody should be prevented from having an

16

opportunity to live where they want to live.

17

this condition may meet the definition of,

18

say, allowing people to live within the Makena

19

rezoned area, I think that it's highly unlikely,

20

based on the comments made by the people that live

21

in this area, by some of the comments made by

22

Mr. Figueiroa that he would not want people -- he

23

would not want to have people be forced -- or he

24

would not want to be forced to have to provide

25

housing in this area for a variety of reasons, that
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1

somehow there's a perception that you don't

2

commingle affordable housing or the people that

3

would live in affordable housing in a resort area.

4

That is the farthest thing from the reality

5

because if everybody in the resort area stayed in

6

their -- in South and West Maui, as is previously

7

mentioned at other meetings, you know what, then all

8

of the resort amenities, all of the resort

9

development would be right in those areas.

10

Well,

it's not.
We've got a bed and breakfast ordinance.

11

12

We've got vacation rentals.

We have time-share

13

properties right next to public parks.

14

everybody and their brother living in residential

15

communities that really are maybe very modest

16

residential communities, but they have high-end

17

resort type development right next to aunty and

18

uncle.

We have

19

So, for us to say that, oh, well,

20

specific area that, you know, oh, no affordable

21

housing should go in that area, it's just -- it's

22

not even realistic.

23

this is a

My view would be if you don't like the fact

24

that -- you know, I've made a recommendation to have

25

50 percent of it within the rezoned area and the
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1

remainder within the Kihei-Makena Community Plan

2

area.

3

affordable within the rezoned area, put a minimum of

4

25 percent outside the Kihei-Makena Community plan

5

area and 50 percent within; but at least that way

6

it's going to give some possibilities to those 20

7

people that otherwise won't have a snowball's chance

8

in Hades of ever getting into this area.

9

Well, then put a minimum of 25 percent

I read a comment -- and I don't know where it

10

was -- about people saying, oh, well, those people

11

don't have any opportunities, no shopping

12

opportunities to come and shop in Makena.

13

high end.

14

affordable homes.

15

this,

16

why people can't live there.

17

It's all

There's not the infrastructure to support
There's not schools.

There's not

there's not that, every excuse in the world of

And you know what?

People are commuting

18

right now.

19

for those amenities.

20

people with financial means that are living in those

21

areas right now don't go to Costco or they don't

22

frequent other, you know, places like Wendy's or,

23

you know, Subway Sandwiches, you know,

24

ludicrous.

25

It's just a hop, skip and a jump away
And for somebody to say that

If given an opportunity,

I mean it's

I believe people
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would welcome living in an area.

2

think that with leaving this particular amendment

3

the way that it is, while it may not preclude that,

4

it is not likely to ever happen that the housing

5

would occur there.

6

And I certainly

I would like to see us take a leadership role

7

and set the bar just a little bit higher and say,

8

yes, you will have 25 percent in the area being

9

rezoned.

If you read the Kihei-Makena Community

10

Plan, it basically says, you know,

11

You're going to provide a mUltiple of housing

12

opportunities.

13

Makena or not in the Makena area you won't provide

14

that.

15

just that.

It doesn't say but not in the Kihei

So, to me,

I think -- let's follow some of

16

the suggestions that the Maui Nui housing task force

17

has made.

18

preclude people from living in these areas.

19

Let's be a little bit bold and not

And I cannot support the wording of this

20

particular amendment as it stands right now, but I

21

would support if there was a minimum of 25 percent

22

that was included in the rezoned area if people

23

don't want to go the full 50 percent.

24
25

But I've said what I've said, Mr. Chair.
People will vote the way that they want, but I
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1

believe no one should be prevented from living in an

2

area simply because they have limited financial

3

means.

4

some opportunities to provide that kind of housing

5

within an area where people should at least have an

6

opportunity to live.
Thank you, Mr. Chair.

7

8

And I certainly would like to see us take

CHAIR NISHIKI:

Any other discussion?

9

And I'm going to have to say this because

10

inside I'm a bit angry at this kind of language,

11

that it would even be here.

12

know that I had supported 75 percent within the

13

zoned area, 25 percent within the Kihei community

14

planned area.

And then -- and you

And I remember when the community plan was

15
16

being authored by people that lived in the Kihei

17

area.

18

Housing and Urban Design says, B,

19

affordable and market price housing in all major

20

residential projects unless the project is to be

21

developed exclusively as an affordable housing

22

project."

And I just want to read from it with -- under
"require a mix of

23

This project is a residential project.

24

way in which some of you look at it is because it's

25

in a resort area,

therefore, it's different.
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1

just want to say that it may be repetitious that I

2

did bring up to you the Kaanapali-Kapalua area in

3

which affordable housing units were put there by

4

different landowners as part of that entire

5

Kaanapali-Kapalua resort area.

6

I'm going to be just right to the heart,

7

right to the bone, right to the disappointment --

8

the biggest disappointment I probably will have when

9

I look at this, in the fact that a group of elected

10

officials that I chose to put in office is telling

11

me you can't live in this area that we're planning

12

to zone.

13

And my question is, if you're telling me that

14

I can,

15

percentage of the affordable; but you're not.

16

then by God, by all means, put down a certain

I want to read also from Giovanni Rosati, the

17

coordinator of the Maui Nui Affordable Housing Task

18

Force -- and I think many of you either attended

19

some of the meetings.

20

cross-section of people within the community that

21

made these decisions and gave it to Mr. Pontanilla

22

about the crises for affordable housing.

23

This came from a

And they went on -- to go on record here in a

24

March 22nd, 2004, letter as far as where affordable

25

housing should be.

It says here,
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1

of 50 percent of the affordable units be located

2

inside the project district and the balance within

3

the Kihei-Makena Community Plan area."

4

And I told you about born and raised as a

5

third generation Japanese.

6

my parents -- and I tell this to my children -- I

7

don't care what nationality you are.

8

what sex you are.

9

situation

10
11

1S.

And it was told to me by

I don't care

I don't care what your economic

You have the right to live in any

area that you wish to.
And this is all about -- when I talk to my

12

kids and my grandkids and when people tell me about

13

this concern,

14

Maui County where we have a melting pot of races,

15

here in Maui County where most of you that sit here

16

are all from immigrant families that came to work on

17

the sugar plantation.

18

it's all about dignity.

We're here in

Some of you by luck, perhaps, didn't have

19

those kind of humble beginnings; but I think that

20

when I went to Lanai -- and Riki would know -- a

21

place called Snob Hill -- I don't know why they call

22

it Snob Hill.

23

managers could live there.

24
25

But I know only the plantation

Is this the kind of new conditions we want to
place for the people in this community?
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1

And this one hits me the hardest because it's all

2

about, again, dignity, whether you're Filipino,

3

whether you're Japanese, whether you're Caucasian,

4

whether you're Portuguese, whether you're a native

5

Hawaiian and what other nationalities I've missed.

6

America, our founding forefathers fought for

7

basic kind of freedoms.

8

worst blow that we could send a message to -- as

9

elected officials to our members of the community.

10

And to me, this is the

I -- I was looking at 28 before I reconvened

11

this meeting.

12

just because I don't want to see this kind of things

13

occur again, not as myself as a decision-maker that

14

would reflect this type of condition.

15

And I had to write down these things

It is not right, members of this Council.

16

You know,

17

message you're sending to this community.

18

I plead of you to really look at the

You know, I looked at the paper -

Sunday's

19

paper yesterday and I knew Monday was coming and I

20

was looking at some of the prices that was on the

21

front page of that real estate section yesterday

22

morning.

23

in the Wailea-Makena area.

24

anything selling for less than $800,000.

25

them were 2, 3, $4 million price.

And I saw the prices of homes being sold
I don't think I saw
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And you're right, unless you,

1

through this

2

legislation, provide in an area that is going to be

3

over 1,900 acres

4

this opportunity to mandate that you want to see all

5

segments of this community being able to live in

6

this area,

7

if you at this time do not take

then it is never going to happen.

As I said,

I

I don't know how this kind of

8

thinking can occur.

9

within your own hearts as I sit here, whether you're

I

just really have to plead

10

for or against this development,

11

resident, no matter what he or her financial

12

abilities are,

13

that you give every

to live in this area.

And I don't know what kind of survey is going

14

on; but I asked my own very grandson that's only 13

15

years old, what, you like live in this area?

16

man,

17

board.

18

I like go down Makena Beach.

Sure,

I like go boogie

I like -- this area I like.
I

talked to my very daughters that remember

19

the days when we lay our heads down in that area

20

camping.

21

a Council that they've entrusted to represent them

22

would dare send a message that because of your

23

economic inability, you cannot live in this area.

24
25

I don't think they could even believe that

And so, I plead with you to really change
this mind-set.

I don't think that it goes even as
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far as the days of slavery, but all I can remember

2

is Riki's Snob Hill when I was first taken by your

3

dad and he mentioned about Lanai.

4

went and told myself, this will never happen again.

And, you know, I

I think that most of our parents -- and I

5
6

know mine would rollover if they thought that I was

7

going to pen something like this for all the blood,

8

sweat and tears that they worked so hard to try to

9

provide and instill in me.

You're as good as the

10

other person that you sit in school with, Wayne boy,

11

they used to call me.
And so, I will not support this.

12

I just hope

13

that as we move, condition 28 is something that I

14

think we need to move our own conscience in how you

15

will be able to explain this to your own very child,

16

your own very friend's child.
So, I'm done.

17

I -- this is the biggest for

18

me.

19

not to.

20

someone that has been put here to serve my

21

community, about what I consider a very

22

that should be thought more before we act on this.

23

That's all I ask of you.

24
25

I don't mean to offend any of you, and I tried
I just tried to be very concerned, as

Any more discussion?
VICE-CHAIR HOKAMA:

Chairman.
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CHAIR NISHIKI:

Riki,

2

VICE-CHAIR HOKAMA:

go ahead.

Since you like to speak about Lanai

3

and I only speak for my 50-plus years on that

4

island -- I can tell you what your comments referred

5

to as Snob Hill was nothing to do with economics but

6

a way to maintain a plantation structure.

7

If you look at that area now, we've had a lot

8

of local residents that have been able to purchase

9

and are part of the area's residential community.
For the workers of Lanai,

10

the union fought

11

for was the opportunity to make decisions and then

12

exercise their choices.

13

somebody else to pay for their subsidy so they could

14

afford something.

15

It wasn't about asking

If you want to talk about pride, you want to

16

talk about dignity,

17

choice and opportunities to do so; but don't ask

18

somebody else then to pay for it.

19

then I say allow them full

That's what I was raised with, with dignity

20

and pride.

21

school.

22

employment.

23

and I take responsibility for that.

24
25

I made choices of what I wanted to do in

I made choices in what I wanted to do in
I made choices on how I wanted to live,

If by making those choices I've limited
myself to some of the opportunities,
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1

my choice and I take that responsibility.

2

say that you need -- we need to provide opportunity

3

for a group of people and have other people then

4

make up that subsidy, I don't think that's fair.

5

Because I don't think this limits anyone from being

6

able to make a choice in choosing to live in that

7

area or not.

8
9

But to

It's up to that individual.

If you believe in free market, if you believe
in what capitalism and the basis of this country

10

supposedly is founded on, then those are the choices

11

we make.

12

You know, Lanai and Makena are two different

13

things, two different situations.

14

anything else they're areas of two different times.

15

And more than

So, if you folks want to talk about Lanai,

16

I'm more than happy to; but get your facts straight,

17

understand why we built our community the way they

18

did, how we came from where we were.

19

happy to talk about it; but our community took great

20

pride and great dignity in being able to exercise

21

any choice they wanted to achieve what they wanted.

22

And I'll be

That's one thing I learned from my kupunas.

23

We can ask them -- some sit on the CRC at this time.

24

Whatever they got, they worked hard for getting; and

25

they take pride in that.

They didn't ask somebody
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1

to hand them anything.

2

practice because that's -- will not -- what as I

3

define in pride and dignity.

4

CHAIR NISHIKI:

5

COUNCILMEMBER JOHNSON:

And I won't start that

Any other discussion?

I just want to address a couple of

6

things that have been said.

7

subsidize all the time.

First of all/ we

I don't mind at all that we help Molokai

8
9

Jo Anne?

because Molokai cannot do for itself.

I don't mind

10

that we help Lanai because they don't have

11

sufficient base to supply all of their needs.

12

don't mind that.

13

everybody deserves a hand up and not a handout.

14

I

I welcome it because I think

I don't think there's anything wrong with

15

subsidy.

16

don't think that that is a problem.

17

is/

18

this community because we do it all the time.

19

Affordable housing is subsidized allover the place.

20

We help one another.

21

That's not a dirty word in my book.
I mean/

So/ I
if it

then we better rethink about what we're doing in

What we're talking about is economic

22

segregation.

23

right to do whatever I wanted in my life; but if I

24

was born on the plantation and there was only a

25

certain level of job that existed for me/ then I am

These people -- yes/ I mean, I had the
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constrained because of this artificially imposed

2

ceiling based on who I am and what kind of a class

3

that I was born into.

4

That happens allover the world.

What people

5

can't do is they cannot become a multi-millionaire,

6

at least not very easily unless they're a stock

7

market guru, when they live a certain type of

8

lifestyle.

9

Let's face it.

The people here in the State

10

of Hawaii are economically disadvantaged because of

11

the opportunities that they're provided.

12

hotel employment.

13

if you get up there at the top.

14

are landscaping.

15

restaurants.

16

We have

That really pays well sometimes
We have jobs that

We have jobs that are working in

The whole entire environment that we have in

17

terms of our economics is largely driven by tourism.

18

There are not the same level of opportunity on this

19

island and in Hawaii that are provided in other

20

places that don't have the physical constraints of

21

living on an island.

22

the same opportunity that somebody that grew up in

23

the State of California has because we have a

24

certain structure here.

25

That's reality.

I don't have

Some people rise above that and I applaud
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them, but let's be real here.

Let's think about

2

what we're doing.

3

Councilmember Hokama said.

4

with some things that I've heard other Council

5

members say, but let's be real about who we are and

6

what we want.

And I agree with some things that
Yes, it's true.

I agree

And if Makena Corporation -- Resort

7
8

Corporation doesn't want to subsidize or the people

9

that are living in this residential community don't

10

want to subsidize others for having that

11

opportunity, well, shame on them.

12

They should be grateful that they have had the

13

benefits of a good education, all kinds of

14

opportunities.

15

Shame on them.

I have no problem living next to somebody

16

they could work in this building.

17

don't mind having a fireman next to me.

18

mind having a teacher next to me.

19

extra so that person can have a chance, I'll pay it.

20

That's my choice.

21

CHAIR NISHIKI:

22

COUNCILMEMBER MOLINA:

I don't care.
I don't

If I have to pay

Don't take that away from me.

Any other discussion?

Michael, go ahead.

Chairman, I don't believe we're

23

denying anyone their right to live where they want

24

to,

25

I

in my opinion.
To me the concept of affordable housing
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wherever it may be, its intent is for the first-time

2

home buyer,

3

home.

4

a resort area as our first home.

those starting off with their first

We can't all have an opportunity to live near

The American dream is about building your way

5
6

up.

Anybody can achieve it wherever your first home

7

may be.

8

You attain the economic means, and maybe you can

9

just do it.

So, you save your money.

You work hard.

10

And then is it fair to ask a segment of our

11

community to subsidize those who want to live in a

12

resort area?

13

with.

14

doing -- well, so far,

15

looking at providing opportunities for affordable

16

housing for all, regardless of one's economic means.

17

So, to me, if we're going to take this

That's a question we have to wrestle

But at the same time,

this Council is

the majority of them are

18

direction of, okay, let's provide a percentage of

19

people to live near a resort area,

20

make sure we open up all of Makena to schools,

21

sports fields,

22

shopping malls.

then, okay.

Then

Let's be fair.

There's the argument of smart growth.

Okay.

23

For our workers right there in this area,

24

designated by our County forefathers as a place for

25

our resorts, as the means for our main economic
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engine, tourism.
If we want to go that direction, we might as

2
3

well go all the way, Mr. Chairman.

4

up.

5

shopping malls.

6

instead.

7

know.

8
9

Let's put public schools.

Let's open it

Let's put big

Let's ask Makena to do all that

Is that what the public wants?

I don't

The survey that Mr. Kane talked about, 20 out
of 700, if I'm correct is that what he stated

10

earlier.

11

or minus margin of error of 4 percent.

12

that margin of error went against the percentage

13

that we're talking about here, which was in the high

14

90s, it's still a convincing enough number for me as

15

an indicator that the majority of the people who we

16

want to help, the working class in the resort areas,

17

want to live elsewhere.

18

Generally most surveys you look at a plus
And even if

And we're not going to please 100 percent.

19

Yes, there is going to be a segment of people that

20

want to live in this area, and they're entitled to

21

do so or have that feeling to do so.

22

go with what the majority of your community is

23

telling you.

24
25

But to me, you

So, I leave it at that, Mr. Chairman; and I
don't think this Council is denying anyone the right
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to live there if they want.

2

attain your economic means, you can live there.

3

It's not easy.

4

If you can work hard,

Many, many years ago, you know,

$100,000 was

well, by today's standards it

5

a lot of money

6

still is a lot of money; but you can imagine 20, 30,

7

40 years ago, you know.

8

for a home, but people attained it.

9

hard, pooled their resources and attained their

10

dreams.

11

equity in value.

12

then upgrade themselves.

13

Heck, even 50,000, 30,000
They worked

People get their first homes, builds up
They turn around and sell it and

What is provided -- what is being discussed

14

here as far as affordable housing units being

15

conditioned here?

16

of our community that wants affordable housing,

17

whether it may be in Kihei or Central Maui.

18

at least giving them that chance.

19

house.

20

their dues to live in -- in a so-called exclusive

21

area.

22
23
24
25

We are doing that for the segment

They pay their dues.

We're

They get their

Everybody has to pay

It's all part of the American dream.
That's the way I see it, Mr. Chairman.

Thank

you.
CHAIR NISHIKI:

Any other discussion?

Seeing none, all

those in favor say aye.
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1

COUNCIL MEMBERS:

2

CHAIR NISHIKI:

3

Aye.
All those say no -- all those against say

no.

4

COUNCILMEMBER JOHNSON:

5

CHAIR NISHIKI:

No.

No.

Let the record show one,

6
7

five,

8

Nishiki.

two,

three,

four,

six, seven ayes and two nos, Johnson and
28 is adopted.

9

10
11
12

13

VOTE: AYES:

Councilmembers Carroll, Hokama, Kane,
Mateo, Molina, Pontanilla, and Tavares.
NOES:
Councilmember Johnson and Chair Nishiki.
None.
ABSTAIN:
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 28

14
15

CHAIR NISHIKI:

29,

"Affordable Housing Conditions Based

16

on Hotel/Time-share Development, Of those units

17

required to satisfy Chapter 2.94, Maui County Code,

18

said affordable units shall be provided concurrently

19

with market units; provided, however,

20

of 50 percent of the total affordable housing units

21

shall be provided within the Kihei-Makena Community

22

Plan area; provided further,

23

percent of said affordable housing units shall be

24

single-family dwellings."

25

Charmaine?

that a minimum

that not less than 50
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COUNCILMEMBER TAVARES:

Yeah, Mr. Chair, I would like to

2

see the concurrency issue addressed the same way as

3

it was in Item No. 26 which would make that

4

statement read after "said affordable units shall be

5

provided"

6

as, or prior to, the completion of the final

7

inspection of the market price units in each SMA or

8

Special Management Area permit application."

9

and we would insert "at the same time

It would give us consistency with trying to

10

measure what concurrency is which we hammered out in

11

Item No. 26.

12
13

Yes, I believe David has it up there.
CHAIR NISHIKI:

I'll read it.

"Of those units required to

14

satisfy Chapter 2.94, Maui County Code, said

15

affordable units shall be provided at the same time

16

as or prior to the completion of the final

17

inspection by the Department of Public Works and

18

Environmental Management of the market price

19

residential units in each special management permit

20

application."

Period?

21

COUNCILMEMBER TAVARES:

22

CHAIR NISHIKI:

23

COUNCILMEMBER TAVARES:

24
25

It would be the semicolon.

Semicolon?
Yeah, because you want the rest to

stay the same.
CHAIR NISHIKI:

"Provided, however, that a minimum of 50
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percent of the total affordable housing units shall

2

be provided within the Kihei-Makena Community plan

3

area; provided further,

4

percent of the said affordable housing units shall

5

be single-family dwellings."
Is that a motion, Charmaine, or are you

6

7

COUNCILMEMBER TAVARES:

CHAIR NISHIKI:

You know

10

COUNCILMEMBER TAVARES:

11

the floor.

12

CHAIR NISHIKI:

13

COUNCILMEMBER TAVARES:

14

VICE-CHAIR HOKAMA:

15

COUNCILMEMBER TAVARES:

16

?:

17

COUNCILMEMBER TAVARES:

18

Mr. Chair.

Okay.

You want to propose that?
Yeah, I'd like to propose

As amended.

CHAIR NISHIKI:

20

VICE-CHAIR HOKAMA:

21

CHAIR NISHIKI:

23

Oh, we don't have a motion yet on

I know.

19

22

Yes, I'd like to make that a

motion to amend by adding that phrase.

8

9

that not less than 50

I propose it as the main motion,

Okay.
Second.

Moved by Charmaine, seconded by Riki.

Discussion?
COUNCILMEMBER TAVARES:

Could we have comment from the

24

Planning Department and

25

wording?

or Corp. Counsel on this
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2

MR. MOTO:

Mr. Chairman, the proposed amendment as -- has

been typed up by your Legislative Analyst.
Right after the words "Department of Public

3
4

Works and Environmental Management" it says "of the

5

market price residential units."

6

comes straight from the provision that it was copied

7

from,

26.
But 26, of course, dealt with affordable

8

9

That language

housing conditions relating to the residential

10

development.

Whereas, my understanding is that 29

11

is affordable housing conditions based upon the

12

hotel/time-share development.
So, the point is that you may not want to

13
14

have the timing of the affordable housing units in

15

this particular paragraph related to the market

16

priced residential unit because you're really

17

talking about the hotel/time-share units.

18
19

COUNCILMEMBER TAVARES:

Okay.

I think David changed it to

that, hotel/time-share units.

20

MR. MOTO:

Yes.

21

COUNCILMEMBER TAVARES:

And we will assume that any units

22

in this development that are -- any units within

23

this hotel zoned property would be time-share units.

24

Is that what we're going to assume?

25

much to assume?
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Because if they have -- if they should build

1

2

something like villas in connection with their

3

time-share -- what we consider a time-share unit,

4

which is a bunch of blocks put together and people

5

live in them, would those villas be considered part

6

of the time-share development?

7

MR. MOTO:

Mr. Chair,

I believe the answer is yes.

If I

8

understood the question, regardless of the physical

9

appearance or layout of --

10

COUNCILMEMBER TAVARES:

11

MR. MOTO:

Uh-huh.

what turns out to be the time-share

12

development -- and it could take a number of

13

different forms.

14

or a concrete high-rise or whatever.

15

is subject to our time-share plan --

16

COUNCILMEMBER TAVARES:

17

MR. MOTO:

It could take the form of a villa
So long as it

Uh-huh.

which I would -- you know,

registered with

18

the Department of Commerce and Consumer Affairs, i t

19

would be relatively easy for the County of Maui

20

in -- when in -- when it comes to enforcing these

21

conditions, to identify that particular project and

22

to assess these affordable housing conditions upon

23

its completion or in the course of its completion.

24
25

COUNCILMEMBER TAVARES:

Thank you.

Yeah, Mr. Chair,

I'm fine with that -- that
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terminology, if that's agreeable to the Corp.

2

Counsel, and on the Planning Commission -- Planning

3

Department had any other -- any comments to make

4

about it.
Can I ask another question while they're --

5

6

CHAIR NISHIKI:

Go ahead.

7

COUNCILMEMBER TAVARES:

thinking over there?

Is the

8

certificate of occupancy part of this inspection

9

route?

10

MS. CUA:

That's what I was going to mention.

I know for

11

hotels a certificate of occupancy is required and

12

also for apartments.

13

COUNCILMEMBER TAVARES:

14

MS. CUA:

Okay.

They're not required for single-family

15

residential, and that's why we had to use the

16

wording

17

COUNCILMEMBER TAVARES:

18

MS. CUA:

Of final inspection.

-- final inspection.

So, I think just to be

19

safe, you could say, you know, and/or certificate of

20

occupancy.

21

COUNCILMEMBER TAVARES:

22
23
24
25

Okay.

Final inspection and/or

certificate of occupancy.
MR. FOLEY:

You could actually take out "the completion

of" because final inspection is -MS. CUA:

Right.
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COUNCILMEMBER TAVARES:

2

MR. FOLEY:

3

COUNCILMEMBER TAVARES:

4

MR. FOLEY:

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

7

8
9

Okay.

-- an hour event.

Yeah.

Okay?

That's fine.
Thank you.

Any -- excuse me.

Any discussion?

Jo

Anne?
COUNCILMEMBER JOHNSON:

I want to make an amendment.

my amendment would be after "provided, however, that

10

a minimum of 50 percent of the total affordable

11

housing units shall be provided within the Kihei

12

community plan area" -- and I want to add as my

13

amendment "with 50 percent of these units in the

14

area being rezoned."

15

actually amount to 25 percent.

16

percent of these units."

17
18
19
20

CHAIR NISHIKI:

So, that would have
Just say "with 50

Any second to the amendment?

Seeing none,

back to the original motion.
Any discussion?

Seeing none, all those in

favor say aye.

21

COUNCIL MEMBERS:

22

CHAIR NISHIKI:

23

COUNCILMEMBER JOHNSON:

24

CHAIR NISHIKI:

25

And

Aye.
All those opposed?
No.

Chair votes no.

Let the record show seven

aye; two nos, Johnson and Nishiki.
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1

2
3

4
5

VOTE: AYES:

Councilmembers Carroll, Hokama, Kane,
Mateo, Molina, Pontanilla, and Tavares.
Councilmember Johnson and Chair Nishiki.
NOES:
None.
ABSTAIN:
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 29

6

7

CHAIR NISHIKI:

Move on.

No. 30,

"Require one affordable

8

unit for every time-share unit,

100 percent of which

9

shall be single-family units and 50 percent of which

10

shall be in the Kihei-Makena plan area.

11

affordable units shall be marketed for sale or for

12

rental to and occupied for a ten-year period by

13

persons or families within the following income

14

groups, expressed as a percentage of the area median

15

income for the County of Maui for an adjusted family

16

size as determined by the Department of Housing &

17

Urban Development of the United States of America:

18

81 100 percent, 51-80 percent, 31-50 percent and

19

less than 30 percent in equal proportion among the

20

four income groups."

21

COUNCILMEMBER TAVARES:

22

CHAIR NISHIKI:

23

COUNCILMEMBER TAVARES:

24
25

Mr. Chair?

Charmaine.
Could we have some discussion

about this before any motions are made?
CHAIR NISHIKI:

The

Yes.
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COUNCILMEMBER TAVARES:

For one, down there where the less

2

than 30 percent -- I think it has to be less than 31

3

percent.

4

out.

If not,

5

CHAIR NISHIKI:

6

COUNCILMEMBER TAVARES:

the people at 30 percent are left

You're right.
The other comment that I would

7

make,

8

because if you had a development, as they speak, of

9

89 units, according to this -- well, not exactly

I would like actually to hear from Ms. Lee

10

according to this; but there would be 23 affordable

11

units if we

12

the 2.94 as it exists now which is one to four.

13

if we were to bring this in line with

So, let's just say we did one to four.

It

14

would be 23 affordable units.

15

units are then supposed to be equally proportioned

16

among the four income groups.

17

would end up being 5.75 units per income group.

18

I don't believe that you can have a 5.75 unit or

19

four units -- or five units and one three-fourths of

20

a unit.

21

Those 23 affordable

That equal proportion
So,

So, I think that we have to leave some leeway

22

in between -- or among those percentage groups

23

because I don't believe mathematically it works out.

24
25

And I was just wondering, Ms. Lee, would
there be instances where someone earning 31 percent
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1

or less of the median income group could afford a

2

rental of a single-family residence?

3

MS. LEE:

Ms. Tavares, members of the Committee, my

4

understanding, first of all, is that since you

5

approved No. 29,

that cancels No. 30.

Chapter 2.94, as you know, requires a

6
7

one-to-four ratio.

8

one-to-one ratio.

Item No. 30 requires a

But in -- specifically in answer to your

9

10

question, there are times when those making 30

11

percent of median income could rent, let's say, a

12

studio.

13
14
15
16
17

COUNCILMEMBER TAVARES:

Is it clear that Chapter 2.94

applies to time-share units?
MS. LEE:

It's clear that it applies to hotel and

transient accommodations.
COUNCILMEMBER TAVARES:

No, because then I read there it's

18

apartment hotel, hotel or motel rooms; and if it is

19

interpreted that means time-share units also, then I

20

don't have a problem with deleting this condition.

21
22

MS. LEE:

Yeah.

We interpret any time-share development

as a hotel development.

23

COUNCILMEMBER TAVARES:

24

MR. MOTO:

25

Mr. Moto, any comments about that?

Mr. Chairman, my understanding is that the

County -- or at least Planning Department and others
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have interpreted 2.94 to apply to time-share

2

developments.

3

COUNCILMEMBER TAVARES:

Okay.

That's fine.

If that's the

4

case,

5

I don't believe that we need this condition then

6

because 2.94 is referenced in condition No. 29.

7

unless Ms. Lee would like a specific breakdown by

8

those different income groups in a condition, I

9

would not object to deleting No. 30.

10

MS. LEE:

then -- I don't know how other members feel

And

Mr. Chair, Mr. Tavares, our department is not

11

inclined to separate -- or require categories, yeah,

12

because in 2.94 it already states that it's for

13

those -- primarily for those earning less than 100

14

percent of median income.

15

COUNCILMEMBER TAVARES:

16

CHAIR NISHIKI:

17

COUNCILMEMBER JOHNSON:

Okay.

Thank you.

Any other discussion?

Jo Anne?

I have a question.

And that would

18

be that if we chose in this particular instance,

19

because we have somebody that at least is willing,

20

you know -- and whether or not they're able to do

21

this, I don't know; but if we had somebody who was

22

willing on a time-share to say that they would do a

23

one to one, 2.94 states that it's a minimum of

24

believe, for every four hotel rooms, you need one

25

affordable unit.
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So, is there a problem that, you know, we

1

2

have something that would at least permit the

3

time-share to do a one for one?

4

law?
And I guess that would be of Mr. Moto.

5

6

Is that against the

MR. MOTO:

Mr. Chairman -- excuse me -- Councilmember

7

Johnson is correct in noting that Chapter 2.94 is

8

phrased in terms of saying that an applicant shall

9

be required to construct affordable housing at a

10

minimum of one affordable housing unit for every

11

four hotel units.

12

at a minimum.

13

The

So, it is true that it does say

so, requiring more affordable housing

14

units than one per four would not be inconsistent

15

with this ordinance because the ordinance allow --

16

doesn't preclude that from happening.

17

The legal issues that would apply, however,

18

would be those that I discussed at a previous

19

meeting relating generally to the -- showing that

20

there's a logical relationship nexus to the -- to a

21

community problem and showing how the condition as

22

set forth is related to -- logically related to and

23

proportional to the affordable housing problem

24

identified.

25

COUNCILMEMBER JOHNSON:

And I think previously, too, we
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discussed about the time-shares pay -- while on

2

occasion they might pay TAT,

3

circumstance where they pay it.

4

occupancy tax which goes solely to the State.

5

Therefore, we do not share in the transient

6

accommodations tax.

7

So,

it's a very rare
They pay transient

I think the rational nexus is that when

8

you compare a hotel with a time-share,

9

certainly does not benefit to the same extent

the County

10

financially that it would be as if it were a hotel.

11

Tax-wise,

12

but on transient occupancy tax, we get no transient

13

occupancy tax.

14

they would pay on best and highest use;

So,

That remains solely with the State.

I see no difficulty in trying to at least

15

have the time-share,

16

time-share is proposed, providing additional housing

17

opportunities.

18

So,

I guess, developer,

if the

if we could leave this particular

19

requirement in,

20

in keeping not necessarily in violation of 2.94 but

21

just simply stating that a time-share is not equal

22

to a hotel.

23

I certainly would feel that it was

I am not in favor of deleting this.

24

I think that

25

transient occupancy tax, Mr. Chair.

particularly because of the
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1

COUNCILMEMBER PONTANILLA:

2

CHAIR NISHIKI:

3

COUNCILMEMBER PONTANILLA:

Mr. Chair?

Mr. Pontani11a.
Yeah, I'm in favor of deleting

4

condition No. 30 and utilizing Chapter 2.94 as the

5

County Code to provide that affordable housing units

6

in one -- a minimum of one to four.
And if I may ask the Planning Director in

7
8

regards to, during the SMA process, would the

9

Planning Commissioners have any decision in regards

10
11

to the one-to-four minimum?
MR. FOLEY:

Mr. Chairman, to my knowledge, the Commission

12

has not exceeded the one-to-four ratio; and it could

13

be argued that -- that the density issue is not

14

directly germane to the shoreline protection intent

15

of the SMA review because SMA review originally was

16

intended to protect the shoreline.

17

that analysis or review to housing density might be

18

considered by some applicants to be quite a stretch.

19

COUNCILMEMBER PONTANILLA:

20

CHAIR NISHIKI:

21

COUNCILMEMBER TAVARES:

22
23

Thank you.

And extending

Thank you, Chair.

Charmaine.
I have another question for

Mr. Moto.
The relationship between the ratio and this

24

whole hotel related development's policy, it's my

25

understanding is that it has to do with employees
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1

and not how much income this thing generates.

2

wouldn't the rational nexus have to be tied to an

3

employee count rather than a TAT or a TOT share?

4

MR. MOTO:

Mr. Chairman, yes,

So,

traditionally I think in

5

most situations where affordable housing is

6

addressed in the context of conditions imposed upon

7

a development,

8

requires the making of certain inferences.

9

like,

the need for housing is -- is a
It's not

for example, determining what is the demand

10

that a development will place upon water.

11

usually much easier to determine something like that

12

than to determine what impact a development might

13

have on affordable housing or housing in general.

14

Usually municipalities have used as a kind

It's

15

of -- as a reasonable measure of the probable or --

16

impact upon housing is the amount of employment that

17

will be associated with the development on the

18

theory or inference that the more jobs that a

19

development will create,

20

be needed in order to house those workers and their

21

families.

22

the more housing there will

So, typically, yes, affordable housing

23

conditions usually focus upon employment figures as

24

a means of determining the logical relationship and

25

the degree of housing -- housing need that will be
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1

created as a result of the development.

2

COUNCILMEMBER TAVARES:

3

CHAIR NISHIKI:

4

COUNCILMEMBER JOHNSON:

Thank you.

Jo Anne, go ahead.
Mr. Moto, because the time-share

5

industry alleges that there's high occupancy

6

between, let's say, 95, 98 percent occupancy and

7

because they say the employee -- in some situations

8

more employees than would be in hotels, as an

9

average, because you have cyclical periods of time

10

when the employment will be statistically low in

11

hotels based on seasonal fluctuations,

12

make an assumption based on the industry's assertion

13

that it is providing substantially greater number of

14

jobs that there is a rational nexus?

15

MR. MOTO:

could we then

Mr. Chairman, the Council and the Committee is

16

free to consider any facts that are available to it

17

regarding employment.

18

opine or to make -- to guess what those figures

19

regarding employment are.

20

certainly, I mean, it's something that you are free

21

to investigate and make your decision based upon.

22

COUNCILMEMBER JOHNSON:

I -- I'm not in a position to

I don't know.

But

If it is also determined under

23

2.94 at some point in time that, based on industry

24

statistics and information provided to us, that

25

additional units should be provided for time-shares,
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would that also accomplish or would we -- or would

2

we have to change the ordinance in order to make

3

this enforceable -- I guess that's what I'm

4

asking -- rather than putting a condition in if in

5

29 the Housing Director and others are asserting

6

that that's the governing ordinance?

7
8
9
10

MR. MOTO:

I -- I'm not sure I understood the question l

but are you asking -COUNCILMEMBER JOHNSON:

WeIll

let me -- let me just

restate it.

11

MR. MOTO:

Yeah.

12

COUNCILMEMBER JOHNSON:

If we go with the assumption which

13

some members are making and Director Lee is making

14

that in 29 we can't have 30 because it references

15

2.941 then

16

MR. MOTO:

Yes.

17

COUNCILMEMBER JOHNSON:

-- do we have to make the change

18

in 2.94 to legitimately address the issue of

19

time-share as opposed to hotel?

20

MR. MOTO:

Mr. Chairman

I

Paragraph 29

as I read it

1

l

21

appears to reference any unit that is going to serve

22

as -- that is part of a hotel or time-share

23

development regard

24

into either categorYI i t will be subject to the

25

housing requirements that are set forth in

regardless of -- if it falls
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Chapter 2.94.
So,

2

I'm not -- I don't think any further

3

modification to paragraph 29 is required if the only

4

thing you're concerned about is whether time-shares

5

would be caught by it.

6

COUNCILMEMBER JOHNSON:

Well,

I -- what I'm asking is that

7

because time-shares are being treated as synonymous

8

with hotels under 2.94 --

9
10

MR. MOTO:

Yes.

COUNCILMEMBER JOHNSON:

in what you just reiterated to

11

us earlier,

12

lS

13

Therefore,

14

we go and we change the ordinance to differentiate

15

between time-share versus hotel through the

16

legislative option by modifying 2.94 ordinance,

17

that another way that we can address this issue?

18

MR. MOTO:

then what I'm hearing Director Lee say

that time-shares are already addressed.

Oh.

30 is irrelevant.

Yes, Mr. Chairman,

And I'm saying that if

that

yes,

one

19

could -- the Council could always review

20

Chapter 2.94 and consider such a legislative

21

possibility.

22

lS

As it's been noted, Chapter 2.94, as it is

23

currently on the books and has been on the books

24

since '92, does not really specifically address

25

time-share units.

It doesn't -- it doesn't call for
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1

any special treatment of them.

2

noted,

3

executive branch agencies is to treat time-share

4

operations synonymously as if they were hotels, no,

5

to make no distinction between the two.

6

Instead, as has been

the traditional interpretation taken by

COUNCILMEMBER JOHNSON:

Well,

the industry doesn't

7

characterize them that way, you know, simply because

8

of the fact that they tout higher occupancy, higher

9

employment, greater opportunities, greater economic

10

benefits to the community.

11

Mr. Chair, I have no problem with leaving 30 in.

12
13

CHAIR NISHIKI:

So, that's why I

Before you even talk about it, let's get

2.94 on the table.

14

COUNCILMEMBER JOHNSON:

15

CHAIR NISHIKI:

Okay.

Fine.

That's what I want to state.

I want to

16

read from 2.94 on this purpose.

"The Council finds

17

that there is a critical shortage of affordable

18

housing in the County.

19

affordable housing is largely attributable to the

20

growth of the visitor industry in recent years and

21

the inability to develop a supply of housing to keep

22

pace with demand.

23

hotel developments generate a substantial amount of

24

both direct and indirect employment opportunities.

25

Based on the number of planned hotel developments

The current shortage of

The Council further finds that
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within the County and the current low unemployment

2

rate, it is expected that there will be substantial

3

population growth and, as a result, increased demand

4

for already limited affordable housing."

5

Okay.

So, I've heard reasons about nexus;

6

but I think when you look at this purpose, it is

7

clearly stating that the development of hotels cause

8

shortage of affordable housing.

9

nexus about employees.

10

So, Mr. Moto,

There is really no

just so that we get more

11

clarification, despite of representations made here

12

earlier tonight, if we find -- and we know that Maui

13

County and many of you have made statements tonight

14

about hotel development being the economic engine;

15

but in the purpose the Council also finds that hotel

16

development causes shortages of affordable housing.

17

In 2.94 it further states that it could be a

18

minimal of one to fouy.

19

couldn't make more stringent considerations.

20

It didn't say that we

And in lieu of the creation of this Maui Nui

21

Task Force, I think that we can no longer hide

22

behind, oh, I don't know or I never know.

23

known fact that we have a shortage of affordable

24

housing.

25

It is a

So, therefore, if I read the purpose, despite
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1

of -- perhaps those of you that said, well, you

2

know,

3

need 30 because we got 29,

4

more stringent in saying that, you know,

5

real shortage out there, brothers and sisters.

6

That's why we created this task force.

7

30 -- 29 takes the place of -- or we don't
I think that 30 makes it
there's a

And despite that we're pushing again more

8

time-shares, more affordable -- or more hotels,

9

there is a correlation in the purpose that the

10

Council finds that there is a correlation also of

11

the need for the already limited affordable housing.

12

So,

if you're looking for a nexus,

13

there it is.

14

comfortable with one for everyone,

15

one for every four.

16

every two.

17

I think

And I would ask that if you're not
it shouldn't be

Maybe it should be one for

But I think that it is -- as stated before,

18

the purpose is in plain view in English.

19

think that we should look at this, of increasing it

20

from one to four.

21

And I

Mr. Moto, when you read the purpose, despite

22

of your answering we need to go and legislatively

23

change the law, isn't it clear to you that the nexus

24

isn't to do with the employees but it has to do with

25

development of hotels and the relationship of the
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need for more affordable housing units?
MR. MOTO:

Mr. Chairman, as the Chair points out,

I -- it

3

is fairly clear from Chapter 2.94 and its purpose

4

section that in adopting Chapter 2.94, the Council,

5

when it adopted that chapter,

6

developments generate a substantial amount of both

7

direct and indirect employment opportunities and

8

that such employment increased population growth

9

and,

found that hotel

therefore, the demand for housing.

10

What remains -- what is left for the

11

Committee and the Council to determine is

12

that is a -- a general finding,

13

statement, applicable to the -- this chapter as it

14

was adopted back in '92.

15

because

a general purpose

How one -- how one applies an affordable

16

housing requirement upon a particular development

17

such as the one on today's agenda will depend, of

18

course, on how you -- what facts you determine apply

19

to this particular development and its -- how much

20

employment it will potentially create and how much

21

housing it will generate

22

housing it will generate as a result.

23

In other words,

how much need for

the segment that you --

24

you've

25

statement applicable to that chapter.

that is found in 2.94 is a general purpose
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1

for the Committee and the Council to determine more

2

specifically what the affordable housing needs will

3

be as a result of the impacts generated by this

4

particular rezoning action.

5

COUNCILMEMBER TAVARES:

6

CHAIR NISHIKI:

7

COUNCILMEMBER TAVARES:

8

this part?

9

MS. LEE:

Chairman.

Charmaine.
Could I ask Ms. Lee to comment on

Thank you, Council member.

It was myself and my

10

committee that initiated this ordinance,

11

Chapter 2.94, back in 1992.

12

made this -- we codified a policy.

13

happened.

14

And the reason why we
That's what

There was a policy of a one-to-six ratio; but

15

during

16

there was a rash of development of hotels with more

17

to come.

18

to make this a requirement for all hotel

19

developments.

20

certainty that the intent was to include time-shares

21

or any similar type of development.

22

legislative history and intent.

23

during the late '80s and the early '90s,

And this is the reason why we felt a need

And that is why I can tell you with

That's the

My thinking is, first of all, we're talking

24

about,

from my understanding, 89 time-share units.

25

When we created this ordinance, we're looking at
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thousands of units created by the Grand Wailea, the

2

Kea Lani,

3

know,

4

had in mind.

5

the Four Seasons and other large -- you

substantial size hotels.

You know,

So,

this is what we

it would be helpful if you created

6

a new ordinance or a new section in this ordinance

7

to cover time-shares because I think it's important

8

that you do have some kind of enabling legislation

9

because we have been interpreting and applying this

10

policy to the time-share units -- projects that have

11

been coming through our office.

12

So,

I think so that you're not singling out

13

one particular project and that it would apply to

14

all time-share projects,

15

helpful and probably fair that -- that you create

16

enabling legislation.

17

COUNCILMEMBER TAVARES:

18

CHAIR NISHIKI:

19

COUNCILMEMBER TAVARES:

it would be,

Thank you.

I think, very

Mr. Chair

Yeah, go ahead, Charmaine.
I prefaced by discussion on

20

this by saying if we did not agree that the ratio

21

should be one to one, then we don't need No. 30.

22

If people agree that it should be one to one,

23

then we probably need No. 30 because 2.94 doesn't

24

say one to one, even though it's up for

25

interpretation that we can have a minimum or not.
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I think that in keeping with some of my

1

2

colleagues' approach to the way we enact conditions

3

and that when we do enact them,

4

actual ordinance that applies to others, not just to

5

one individual project,

6

Ms. Lee is suggesting and even you and Ms. Johnson

7

are suggesting that we should flesh out what is the

8

employee ratio between the time-share and a hotel.

9

And if it is, in fact,

that it's through an

then I think the way that

true that a time-share

10

employs more people than a hotel on a ratio basis,

11

then we should do something about it.

12

But I do recall some conversations last year

13

or even last term regarding time-shares, and one of

14

the reasons that we didn't want to have time-shares

15

is because they had low employment compared with

16

hotels.

17

really delve into just what exactly is the

18

employment pattern of a time-share versus a hotel.

19

So, until we get to that point, Mr. Chair, I'm going

20

to move that we delete condition No. 30.

And so, I think it's almost time for us to

21

COUNCILMEMBER KANE:

22

CHAIR NISHIKI:

23

COUNCILMEMBER KANE:

24

CHAIR NISHIKI:

25

Second.

Chair--

Yeah.

For discussion.
Okay.

I wasn't going to accept the

motion, but I'll accept the motion and the second
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that we delete No. 30.

2

COUNCILMEMBER TAVARES:

3

CHAIR NISHIKI:

4

COUNCILMEMBER TAVARES:

Any discussion?

Yeah, Mr. Chair?

Charmaine, go ahead.
The discussion that started a

5

while back on the percentages that are contained in

6

this particular item and the one-to-one ratio and

7

the fact that I believe we need to actually do a

8

whole lot more homework on just what it is -- if

9

we're going to require more than, even though it

10

says minimum, if we're going to require a stricter

11

housing requirement of this particular application,

12

we need to do it -- do the work on it to find out if

13

we should be doing this to every time-share unit

14

that comes along versus a hotel.

15

And perhaps what we might find is that we

16

need to change it for hotels also because we have

17

some hotels that are being planned -- I don't know

18

if they've come in for their permits yet.

19

they come in, we should be applying what is

20

representative of today.

21

This was in 1992.

But as

And like Ms. Lee said --

22

and I do recall when you were heading that Committee

23

working on this -- it was in reaction to what was

24

existing at the time where the policy

25

policy of six -- six to one -- that we need to look
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1

at this again in 2004.

2

the sensible way to approach this particular issue

3

on this application.

4

And that,

to me, would be

So, if 2.94 changes by the time these people

5

come in for their permits,

6

with whatever 2.94 says.

7

we should have the reference to 2.94 and not have

8

this condition.

9
10

CHAIR NISHIKI:

they'll have to abide
This is the reason I think

Any other discussion?

COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.

And this may be a question to

11

Mr. Moto.

12

it may not be a time-share; it's a hotel --

13

Interwest in West Maui that's pending.

14

allege that when they first got their zoning or

15

whatever it was,

16

applicable at that time was one for every six.

17

That's what they want to deliver.

18

presentation they're using the assertion that they

19

are not subject to the current rules under 2.94

20

because in their presentation,

21

six to one.

22

Currently we have a time-share -- or I --

that the ordinance that was

In their

they cited a ratio of

So, is that correct now --

23

?:

24

COUNCILMEMBER JOHNSON:

25

And they

No.
-- that 2.94 -- let's say if we go

and change the ordinance to require a greater
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percentage, let's say, two for one or three for one,

2

that they will not be treated the same way when they

3

come forward,

4

time of zoning or is it the time when they come

5

forward?

6
7

MR. MOTO:

9

Mr. Chairman, that's -- that's a tough

question.

Oh, okay.

Yeah.

8

that they'll -- you know, it's at the

Mr. Chairman, I'm -- I'm going to ask

if Ms. Lee will address this question because she

10

has historical knowledge specifically regarding the

11

property that you just mentioned.

12

COUNCILMEMBER JOHNSON:

13

MR. MOTO:

14

MS. LEE:

Okay.

I don't have this knowledge.
Councilmember Johnson, under 2.94.050, under

15

exclusions, it says, letter D,

16

development which has been required to provide

17

employee or affordable housing by a Planning

18

Commission decision entered prior to the effective

19

date of the ordinance codified in this chapter."

20

you want future time-shares not to be included, then

21

you would make the adjustment under exclusions to

22

the ordinance.

23

COUNCILMEMBER JOHNSON:

Okay.

"to any hotel

So, currently that is

24

the -- I guess that's the argument that's being

25

utilized by the people at Interwest,

that they're
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not subject to the four to one?

2

MS. LEE:

Yes.

3

COUNCILMEMBER JOHNSON:

Very convenient.

Anyway,

4

Mr. Chair, I -- 11m not going to debate this

5

anymore.

6

delete it, 11m not going to hold up the discussion.

7

CHAIR NISHIKI:

10

Any other discussion?

And I hope that you will allow me to speak

8
9

If the members want to move on this or

against this motion.

Again, 1111 just take it from

this policy or this way of the way I think.
No.1, I think that Charmaine often

11

12

mentions -- you know,

just as we give credits -- or

13

should give credits because we give a developer a

14

chance to develop and, you know, bottom line, make

15

money, we should be getting something back.
I want to say that I want to tie this

16
17

statement in -- into the time-share; but the fact is

18

is that we know that if we give this type of zoning

19

on a particular piece of land, what the amount of

20

credits this developer can make compared to if it

21

was two-acre agriculture.

22

And you people know, because this has been

23

the subject of HSAC,

24

inability for the County to collect taxes.

25

that.

just as Jo Anne said about the
You know

And perhaps some of you even know the fact
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that -- why much of now hotels are being converted

2

to time-shares obviously has to do with more

3

profits.

4

So, you know that also.

I don't know if it's a fact, but if I see

5

that movement here in Maui County also, I've got to

6

believe that it's economic.

7

So, you know that also.

8

9

It's not a giveaway.

So, why, perhaps, we should look at this as
maybe trying to get some benefits for this community

10

just on that alone.

11

stated about time-share.

12

maybe we ought to look at, you know, creating an

13

ordinance.

14

the ordinance itself as stated in 2.94 is very

15

explicit.

16

it says also that if there are any other nexus such

17

as this development would create other -- not direct

18

hotel jobs but other types of jobs, then that could

19

be also a nexus as why we should look at this.

20

Then I go back to what has been
And Charmaine said, well,

I don't believe that.

I believe that

And it says a minimum of one to four; and

And the question was asked, but we did

21

nothing about it, was the fact that you-all know

22

also that in giving this zoning for this time-share

23

to hotel, that this developer could also put other

24

commercial uses there, meaning restaurants, shops.

25

So, in 2.94 it talks about this.

There are other
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job related to the hotel.

2

this also.

Then you should look at

So, for myself personally I still feel that

3

4

in lieu of what we're going to be giving this

5

developer in its entire -- all those credits, that

6

we have developed a nexus to be able to say one for

7

one.

8

think it is unreasonable.

9

history making.

It is not so bad in asking for this.

fair.

11

we will take that step.

12

I don't think it's

I think it's fair.

10

I don't

I think it's

And I think that if we are bold enough, then

And I'm not saying that this developer should

13

be the only one to supply that shortage of

14

affordable housing, but I think there is nexus.

15

think there is credits that we're giving.

16

that in the action that we're already doing -- and I

17

really don't see much, but maybe I'll be old enough

18

to say I told you so.

19

housing to be provided in this zoning area.

20

Mark my words.

I

I think

I don't see much affordable

And I think many of you

21

probably know.

I think many of you probably know

22

that because if this developer was so inclined to do

23

so, then you know what?

24

application, we're going to be providing affordable

25

housing in our zoned area.

He would have said in his

If you believe that this
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1

developer is upfront, that's what he would have

2

stated.

3

they're not.

That's what they would have stated.

No,

4

So, again, when I see what's going to be

5

built there, the ability of the kind of profits

6

and I don't say that it's bad.

7

responsibility in -- and, again, being fair to this

8

developer and saying, hey, in lieu of the credits

9

that I'm giving you,

10

I only speak for our

I feel this is fair and I feel

that, again, this requirement is a fair one.
And if this fails,

11

I think then we need to

12

challenge this Committee because I think, Charmaine,

13

that one to four is silent right now.

14

one to four.

15

four that we want rather than allowing Alice to

16

read

17

I don't know if it should be one to four,

18

should so specify that that's what we want to see at

19

the minimal, one to four.

20

see one to three or whatever, then be more specific.

21
22

It's up to

And if we decide that it is one to

or whoever may be in her shoe to say, well,
I think we

Or if you people want to

So, anyway, I'm going to be voting against
this motion.

23

Any more discussion?

24

aye.

25

COUNCIL MEMBERS:

All those in favor say

Aye.
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CHAIR NISHIKI:

2

COUNCILMEMBER JOHNSON:

3

CHAIR NISHIKI:

4

All those opposed?

No.

No.

Let the record show seven ayes; two

nos, Johnson and Nishiki.

5
6

7

8

9

Councilmembers Carroll, Hokama, Kane,
Mateo, Molina, Pontanilla, and Tavares.
Councilmember Johnson and Chair Nishiki.
NOES:
None.
ABSTAIN:
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE TO DELETE PROPOSED CONDITION NO. 30

VOTE: AYES:

10
11

CHAIR NISHIKI:

12

COUNCILMEMBER KANE:

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15

please?

16

CHAIR NISHIKI:

17

(Gavel. )

18

RECESS:

19

RECONVENE:

20

CHAIR NISHIKI:

21

Move on.
Mr. Chair?

Oh.
Can I make a request for a recess,

Sure, I'm sorry.

Recess until 9:40.

9:32 p.m.
9:48 p.m.

Meeting please reconvene.

No. 31,

"Water, The developer shall

22

participate in the funding and construction of

23

adequate water source, storage, and transmission

24

facilities and improvements to accommodate the

25

proposed project in accordance with the applicable
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1

laws, rules and regulations of the County and

2

consistent with the County Water Use and Development

3

Plan."

4

Sorry, Charmaine.

5

COUNCILMEMBER PONTANILLA:

6

CHAIR NISHIKI:

7

COUNCILMEMBER MATEO:

8

COUNCILMEMBER MOLINA:

9

CHAIR NISHIKI:

10

13
14
15

Chair will accept a motion.

I move to adopt.
Second.

Moved by Mateo, second by Molina to adopt

Any discussions?

You know, the Chair has

asked that we add that amendment.
COUNCILMEMBER MATEO:

32, Chair.

This is 31.

Your memo

indicates the admission -CHAIR NISHIKI:

16

Oh, that's right.

Any discussion?

17

COUNCIL MEMBERS:

18

CHAIR NISHIKI:

19

Where are we?

condition 31, water.

11

12

No. 31.

I'm sorry.

I'm sorry.

32.

All those in favor say aye.

Aye.
All those opposed?

Motion carried.

the record show nine to one [sic].

Let

Thank you.

20
21
22

23
24

VOTE: AYES:

Councilmembers Carroll, Hokama, Johnson,
Kane, Mateo, Molina, Pontanilla,
Tavares, and Chair Nishiki.
NOES:
None.
ABSTAIN:
None.
None.
ABSENT:
EXC.:
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 31

25
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CHAIR NISHIKI:

32,

"The developer shall provide a water

2

conservation plan approved by the Department of

3

Water Supply prior to the issuance of any Special

4

Management Area use permits for any project.

5

applicant shall construct for each project a dual

6

waterline system to accommodate the use of

7

non-potable water for landscaping and irrigation

8

purposes prior to the issuance of any building

9

permits for any project."

10

Chair would accept a motion.

11

COUNCILMEMBER MATEO:

12

COUNCILMEMBER MOLINA:

13

CHAIR NISHIKI:

14
15

The

So moved.
Second.

Moved by Mr. Mateo, second by Mr. Molina.

Any discussion?

Jo Anne?

COUNCILMEMBER JOHNSON:

Mr. Chair,

I wish to offer your

16

amendment to add the following sentence that the

17

project may utilize the County water system for

18

domestic use only.

19

COUNCILMEMBER TAVARES:

20

CHAIR NISHIKI:

Amended to add the sentence proposed by Jo

21

Anne.

22

VICE-CHAIR HOKAMA:

23

CHAIR NISHIKI:

24

VICE-CHAIR HOKAMA:

25

Second.

Any discussion?
Chairman.

Riki?
While I can say that the intent of the

amendment is quite admirable and nobel, nobody else
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1

in the County of Maui does it.

2

Budget Committee up to 75 percent of all water bills

3

is for irrigation.

4

that came from statistics from the Water Department

5

which, as your Budget Chairman, I'm trying to verify

6

and account for.

7

We even heard in

And according to the testifier,

So, again, I just bring up the fairness

8

thing.

9

look in the original condition 32, dual waterlines

10

for the use of non-potable water; and the thing is

11

we've heard our Committee Chair say in earlier

12

meetings South Maui may be the worst violator of

13

using domestic water for irrigation, current users.

14

I think we are trying to make progress.

So,

We

I just bring this up -- and, again,

15

members, if you believe it's fair,

16

you don't,

17

address it for equitable application to all users

18

because we will have to build another system to

19

distribute water throughout this County.

20

support it.

If

I think we need to find another way to

I don't know if Mr. Mateo and his committee

21

has discussed it or considered it, but I just bring

22

up what we have been told in meetings.

23

used it as statements of fact.

24

you I am not sure about that 75 percent of our total

25

average water bill being irrigation use only; but

Again,

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

Some has
I can tell

121

PLU 4/12/04

1

that is what we've been presented, members.
Thank you, Chairman.

2
3

CHAIR NISHIKI:

You're welcome.

4

COUNCILMEMBER JOHNSON:

Jo Anne?

Let me just read from the
It's on Page 34, C

5

Kihei-Makena Community Plan.

6

and this is under water distribution -- "develop

7

water conservation, reuse and educational programs"

8

and, D,

9

irrigation purposes and water features.

"encourage the use of non-potable water for
Prohibit

10

the use of potable water in large water features or

11

require substantial mitigation fees."

12

I think your addition of this particular

13

language, while it may not be literally what the

14

community plan says, I certainly think it's in

15

keeping with water conservation and with regard to

16

the prohibition of the use of potable water in large

17

water features which many times within time-shares

18

and hotels and resort developments,

19

part of what these developments consist of.

20
21

that is a big

So, I don't think your amendment is
inconsistent at all with the community plan.

22

CHAIR NISHIKI:

Any other discussion?

23

COUNCILMEMBER MATEO:

24

CHAIR NISHIKI:

25

COUNCILMEMBER MATEO:

Chairman?

Chairman, if --

Mr. Mateo, go ahead.
-- if appropriate because this is
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your amendment, could I ask you to speak on this

2

particular item on the amendment and why it -- why

3

your inclusion at this point?

4

CHAIR NISHIKI:

Sure.

Any other discussion?

Again, it is keeping in -- trying to remember

5
6

what the community plan reads in regards to what Jo

7

Anne had read about looking at alternatives and not

8

trying to use potable water for any other use other

9

than for consuming.

10
11

That's as to the point as I can

be.
I think that we've got basically a sewage

12

treatment plant that can develop all the water there

13

that perhaps this development can use towards using

14

non-potable for the landscaping and irrigation

15

purposes.

16

And I think it's the direction that we should
I know

17

basically try to direct for Maui County.

18

even on Lanai we're trying to also move the area of

19

water into that type of policy where water should

20

only be used for con

21

irrigation.

22
23

consuming and not for

Any other discussion?
COUNCILMEMBER TAVARES:

Charmaine?

Yeah, Mr. Chair, in the State Land

24

Use Commission conditions -- I think it's 13-D

25

yes, 13-D states that the "Petitioner shall
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1

participate in the funding and construction of

2

adequate wastewater treatment,

3

disposal facilities to accommodate the proposed

4

project," et cetera.

5

transmission and

And I had wanted to add in there that

6

effluent water shall be utilized for landscape

7

irrigation throughout the project.

8

that there is insufficient effluent water,

9

non-potable water may be used.

10

In the event

And we defer -- we deferred that part of it

11

to a discussion, and I think this was the result

12

of -- of the deferral of thatj and I believe the

13

developer was concerned that, you know,

14

develop their own water that was potable, that they

15

wouldn't be able to use it for irrigation.

if they

16

So, by saying that this project may utilize

17

the County water system for domestic use only does

18

not preclude them from get -- from their own water

19

development and using that, even if it is potable,

20

for irrigation.

21

CHAIR NISHIKI:

22

COUNCILMEMBER MATEO:

23

CHAIR NISHIKI:

24

COUNCILMEMBER MATEO:

25

Any other discussion?
Chairman?

Mr. Mateo.
So, if I could continue where

Ms. Tavares left off,

then, that would be a friendly
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amendment to the existing 32 --

2

COUNCILMEMBER TAVARES:

3

COUNCILMEMBER MATEO:

4

COUNCILMEMBER TAVARES:

5

COUNCILMEMBER MATEO:

NO

I

I think --

-- to add that language
Oh.
-- regarding effluent

effluent

6

water shall be utilized for landscape

7

irrigation throughout the project; in the event that

8

there is insufficient effluent water

9

water may be used?

non-potable

When I had offered that

10

COUNCILMEMBER TAVARES:

11

Mr. Mateo

12

representative of the developer that if they develop

13

their own water source

14

so happened that the water was potable

15

wouldn't be able to use it under the condition that

16

I had proposed earlier.

17

l

SOl

Yeah.

l

landscape

l

it was brought to my attention by a

l

they drilled a well
l

l

and it

that they

I think that this amendment actually

18

helps them -- doesn't say they can't use their own

19

system for irrigation -- landscape and irrigation

20

purposes.

21

that gives them that leeway.

I think this is another way of saying it

22

CHAIR NISHIKI:

Any other discussion?

23

COUNCILMEMBER MATEO:

24

COUNCILMEMBER TAVARES:

25

COUNCILMEMBER MATEO:

Offer it as an amendment?
Huh?
Offer it as an amendment?
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1

COUNCILMEMBER TAVARES:

2

CHAIR NISHIKI:

3

COUNCIL MEMBERS:

4

CHAIR NISHIKI:

5

VICE-CHAIR HOKAMA:

6

COUNCILMEMBER KANE:

7

COUNCILMEMBER PONTANILLA:

8

CHAIR NISHIKI:

9
10

no.

Only that one.

All those in favor say aye.
Aye.
All those opposed?
No.
No.
No.

Let the record show -- let's see -- Riki,

Michael?

Dain, no and Joe, no.

Three nos; six

ayes.

11
12
13

14
15
16

VOTE: AYES:

Councilmembers Carroll, Johnson, Mateo,
Molina, Tavares, and Chair Nishiki.
NOES:
Councilmembers Hokama, Kane and
Pontanilla.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE AMENDMENT TO PROPOSED CONDITION
NO. 32

17
18

CHAIR NISHIKI:

19

amended.

20

Amendment passes.

Any discussion?

21

COUNCIL MEMBERS:

22

CHAIR NISHIKI:

23

VICE-CHAIR HOKAMA:

24

COUNCILMEMBER KANE:

25

COUNCILMEMBER PONTANILLA:

To the main motion as

All those in favor say aye.

Aye.
All those opposed?
No.
No.
No.
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CHAIR NISHIKI:

2

opposed?

How many nos?

3

VICE-CHAIR HOKAMA:

4

COUNCILMEMBER KANE:

5

COUNCILMEMBER PONTANILLA:

6

CHAIR NISHIKI:

7

Can you -- all those

No.
No.
No.

One, two, three nos, Hokama, Kane and

Pontanilla.

Got it, Yvette?

Okay.

Motion carries.

8
9

10
11
12

Councilmembers Carroll, Johnson, Mateo,
Molina, Tavares, and Chair Nishiki.
Councilmembers Hokama, Kane and
NOES:
Pontanilla.
ABSTAIN:
None.
ABSENT:
None.
EXC. :
None.
APPROVE PROPOSED CONDITION NO. 32, AS AMENDED
ACTION:

VOTE: AYES:

13

14
15

CHAIR NISHIKI:

36 -- we're getting close, gang.

two, three, four,

One,

five -- five more.

16

Access for parks and recreation.

17

this point I want to tell you that there was a

18

letter from Dugal Milne to you.

19

another one from Sam Garcia, president of the Makena

20

Homeowners Association and then, finally, proposed

21

park conditions submitted by the developer.

22

those three, you may want to use for the area of

23

access parks and recreation.

24
25

36,

Okay.

The -- it is?

At

And

So,

"The developer shall construct a minimum

of 20 new parking stalls to the north of Maluaka
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1

Beach and a minimum of 40 new parking stalls to the

2

south of Maluaka Beach within one year of the

3

granting of any Special Management Area use permit

4

relating to a parcel or a portion thereof that is a

5

subject of this rezoning.

6

protect public safety or to comply with Federal"

7

"with State or Federal law/ the required parking

8

stalls need not be asphalt surfaced."

9

Chair is looking for a motion or discussion.

10

COUNCILMEMBER CARROLL:

11

CHAIR NISHIKI:

12

COUNCILMEMBER CARROLL:

13

Unless necessary to

Chair.

Mr. Carroll.
You want a motion before the

discussion?

14

CHAIR NISHIKI:

However.

15

COUNCILMEMBER CARROLL:

All right.

I agree with Parks

16

Department as far as Makena Landing is concerned.

17

think it's a very sensitive area.

18

many people -- and I've heard arguments why more

19

parking over there/ but I think only so many people

20

should be over there at one time.

I think only so

21

Despite the fact that some might go up and

22

down the coast/ they're still going to cross over

23

the area.

24

policy has always been to try to preserve and

25

protect/ and I think we should adhere to that.

I think it's a sensitive area.
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Admittedly not everybody can go.

1

Everybody

2

shouldn't go at one time.

3

could delete any further parking in that Makena

4

area -- the Landing and that we would have to where

5

the Parks Department has recommended,

6

be improved and preserved.

7

CHAIR NISHIKI:

Yeah.

Well,

I would hope that we

that that area

Thank you.

just so that we get it

8

straight, that discussion we deleted by adding in

9

additional parking at the new Makena Landing.

10

is -- this statement is the one that

11

the parking be directly behind the -- I think

12

there's a sewage treatment plant -- not sewage

13

treatment, a water plant --

14

?:

15

CHAIR NISHIKI:

16

COUNCILMEMBER CARROLL:

17

suggesting

Pump station.
A pump station but -Well, all right.

I thought that

was the one --

18

CHAIR NISHIKI:

19

COUNCILMEMBER CARROLL:

20

lS

This

No.
-- they're referring to as over

there.

21

CHAIR NISHIKI:

That already got defeated.

22

COUNCILMEMBER CARROLL:

Well, I'm glad I had a chance to

23

see it anyway because I feel strongly that that area

24

needs to be preserved.

25

CHAIR NISHIKI:

Okay.
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1

COUNCILMEMBER CARROLL:

2

VICE-CHAIR HOKAMA:

3

CHAIR NISHIKI:

4

VICE-CHAIR HOKAMA:

Thank you.

Chairman.

Mr. Hokama.
I believe since Mr. Carroll did pose a

5

question to help bring some clarification, maybe you

6

or Mr. Buck from the Department of Parks can refresh

7

our memories as to where the proposed 20 new parking

8

stalls north of Maluaka Beach then would be sited.

9

MR. BUCK:

Actually that location will be located across

10

the street from the church which

11

station is.

12
13

14

VICE-CHAIR HOKAMA:
discussion.

lS

where the pump

We discussed this earlier.
Right.

We've had quite a bit of

You're absolutely right, Mr. Buck.

Chairman, as I believe you have noted upon

15

reconvening this meeting, I guess all of us have

16

received type of communication from either Mr. Sam

17

Garcia, who gives us statements as regards to Makena

18

Homeowners Association.

19

Kahu Alika of Keawalai Church to you as well as

20

you've already stated that a Ms.

21

Dugal Milne, if that is the correct pronunciation,

22

has also provided comments regarding the parking

23

north of Maluaka.

24
25

He references a letter from

a person under

Chairman, I know -- part of the discussion at
one time was how to control commercial activity.

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

PLU 4/12/04

130

1

And I believe that at one meeting one of my comments

2

was that we would ask if controls from the

3

land-based side was difficult, at best, to address

4

taking on -- the concerns of the church and the

5

Kahu,

6

area.

taking the concerns of the residents in that

And I -- again, I say that also in respect of

7

8

your comments, Chairman, of how you feel about

9

additional parking requirements.

I feel as though a

10

viable alternative to addressing the commercial use

11

of those areas could be applied from the ocean-based

12

area.

13

Lanai, we asked that -- with the State Land and

14

Natural Resources, we created a marine conservation

15

district that is very specific on what is allowed

16

and not allowed from ocean-based resources.

17

Such as we did at Manele and Hulopoe Bay on

And that may be a way for the community, as

18

well as those others interested, possibly including

19

our own Parks Department, of how to address the

20

commercial activities or how to allow the

21

non-commercial use to benefit from any proposed

22

condition that we are considering this evening,

23

Chairman.

24
25

So,

I just state that; and, again, I just

wish to put on the record that we did receive
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1

comments from people in Makena.

2

Chairman.

3

CHAIR NISHIKI:

4

COUNCILMEMBER TAVARES:

Thank you,

Charmaine?
Yeah, Mr. Chair, I'm just

5

wondering, where does condition 37 fit into this

6

whole thing?

7

beach master plan for the Makena region, including

8

the State park at Makena, be produced with the

9

Department of Planning and

Because in 37 we're asking that a

- et cetera.

So, would the parking that's being talked

10
11

about in 36 be included in the plans as described in

12

No. 37?

13

these conditions and do some of them conflict with

14

each other or not or is it 36 is one part of that

15

plan and will be incorporated into the plan that

16

comes out in No. 37 and also No. 38, too?

Do we need each one of these -- each one of

17

I'm not sure where they -- if they are all

18

together or they're all separate and then they're

19

going to be combined then into No. 37.

20

CHAIR NISHIKI:

They're all separate.

21

COUNCILMEMBER TAVARES:

So, the -- the beach master plan

22

would not include this area, then, where you're

23

talking about?

24
25

CHAIR NISHIKI:

No.

That area that we're talking about is

the area, one, to the north of Maluaka and the other
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1

to the south where there is existing parking.

2

That's 36 where we're going to add a minimum of 60

3

new parking stalls.

4

Then 38 is the concern of lateral beach

5

access that we asked the developer to look at, and

6

then they came in

7

COUNCILMEMBER TAVARES:

8

CHAIR NISHIKI:

9

COUNCILMEMBER TAVARES:

10
11
12
13
14

CHAIR NISHIKI:

I don't know if you remember -Yeah, I remember all the pictures.

-- these snapshots.
Yes.

I don't know if it was late in the night

but -COUNCILMEMBER TAVARES:

We got those.

It wasn't that

late.
CHAIR NISHIKI:

And then we had that discussion on the

15

lateral access.

16

specifically what the additional acreage was that

17

they would provide on the south end of Maluaka.

18

And I don't know if I wrote down

In fact, you remember this picture here that

19

Roy was discussing.

20

to the southernmost boundary and allow the general

21

public to access it from the beach park down to the

22

shoreline.

23

And then that it go laterally

So, that, as staff pointed out, is the

24

language that the developer proposed in his

25

April 12th, 2004, condition on the lateral access
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for you, members.

2

COUNCILMEMBER PONTANILLA:

3

CHAIR NISHIKI:

4
5

Mr. Chair.

Where is that voice coming from?

Mr. Pontanilla.
COUNCILMEMBER PONTANILLA:

Right here.

On condition

6

No. 36 when it say construct a minimum of 20 new

7

parking stalls to the north of Maluaka Beach, am I

8

correct in saying that this location is across the

9

Makena Church which now don't want the additional

10
11
12

parking in that area?
CHAIR NISHIKI:

I think it is.

I don't know if it's

across site specific.

13

COUNCILMEMBER PONTANILLA:

14

VICE-CHAIR HOKAMA:

15

MR. BUCK:

Parks, can you verify that?

It's makai.

It's basically across the street.

There's

16

occasions where the church does use it when that

17

the area that they normally use is -- is not open.

18

COUNCILMEMBER PONTANILLA:

19

CHAIR NISHIKI:

Yeah.

Thank you.

And I just want to say something.

20

You know, I know the Lord knows why I say this; but

21

I'll just say it right now just so that I don't

22

offend anybody just because sometimes people think

23

that the church is someone that you don't speak

24

against and I don't mean to speak against the

25

church.

I just mean to say that you can go down
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there sometimes when there's church services and

2

people use that public parking to park and attend

3

the church.

4

And that is nothing bad.

I'm just saying

5

that in looking at why we had asked the landowner to

6

look at an area in that area, it was to address the

7

ability to

8

of Maluaka to be able to get to the ocean area of

9

the beach.

10

for people to access from both sides

And that was an area that was

identified.

11

And then there was some concern all -- I'm

12

sure you people remember that because we did have

13

considerable discussion about -- and that's why the

14

language in there about not paving all those parking

15

so that -- to allow, you know,

16

asphalt everything.

17

how many stalls could be provided in that area.

18
19

And we discussed approximately

And I don't know if that addresses your
question, Charmaine.

20

COUNCILMEMBER TAVARES:

21

CHAIR NISHIKI:

22

COUNCILMEMBER KANE:

23

the ability not to

Yes.

Dain, go ahead.
Mr. Chair, I move to approve No. 36

as written.

24

COUNCILMEMBER CARROLL:

25

CHAIR NISHIKI:

Second.

Moved by Dain, second by Mr. Carroll.
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1

discussion?

2

COUNCILMEMBER KANE:

3

CHAIR NISHIKI:

4

COUNCILMEMBER KANE:

Mr. Chair?

I'm sorry.

Go ahead, Dain.

Although we had a lot of discussion

5

about this and we did get some feedback from the

6

owners or the community association down there about

7

the 20 stalls and their primary concern seems to be

8

that this is someplace where we're going to have

9

even more commercial recreation folks down there, I

10

think we can't just look at it in that light.

I

11

think we need to cast the light on the greater good

12

of having this parking available for more people

13

where parking can be accommodated without

14

compromising -- without compromising the ability for

15

people to get to the beach.

16

And we have an area here that's behind the

17

pumping station that was identified and we have a

18

we had extensive discussion on this.

19

we can provide the parking, then we can -- we should

20

put it there.

21

And for me, if

Now, that's not to say about over at the

22

Landing, which I don't agree with parking at the

23

Landing; and that's taken up in, I think, No. 39.

24

So, we'll get to that, renovate and beautify beach

25

parks.

I think that's where Makena Landing is going
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to fall into.
But on this particular one, I think the 40

2
3

lots or the 40 on the south side was something that

4

we all discussed and felt pretty comfortable with.

5

I think this 20, we did -- we're getting some

6

feedback that folks are against it and they're

7

trying to protect that area and the church is asking

8

for a rationale, which is kind of interesting

9

because the people from the church are using that

10

parking area as well.

11

really what that argument would be.

12

So, I don't know, you know,

I'm willing to support this and I apologize

13

to the Makena Community Association if they're upset

14

with this type of support; but, again, Mr. Nishiki,

15

I would tend to agree with you in us trying to get

16

additional access,

17

without compromising that ability to access it, I

18

mean, putting -- putting something there so people

19

can get down there and enjoy the beach and enjoy the

20

ocean.

21

if there's access available,

And I think this parking is tucked away; and

22

I think with the language here that I think Member

23

Hokama suggested us consider regarding the parking

24

stalls may not be asphalt surface, I think if we can

25

keep it to that, I think this is going to be a
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public purpose; and I think it's going to be a good

2

one.

So,

for me, I'll support.

3

CHAIR NISHIKI:

Jo Anne?

4

COUNCILMEMBER JOHNSON:

I just want to read from the

5

cormnunity plan, Page 38,

"develop and implement a

6

plan for public access to the shoreline" -- and this

7

is all with regard to public access to shoreline and

8

near-shore resources.

9

implement a plan for public access to the shoreline

Anyway,

"develop and

10

which includes both existing and future accesses

11

based on the location of significant shoreline

12

resources.

13

characteristics of resources to be reached."

14

Accesses shall be consistent with the

No.2,

"Provide adequate landscaped public

15

access to shoreline areas with significant

16

recreational and scenic value.

17

lateral public access along shoreline to connect

18

significant shoreline areas and to establish

19

continuity of the public shoreline areas."

20

Then it goes on to say,

Provide adequate

"provide for adequate

21

parking at all park facilities.

22

lack sufficient parking and require substantial

23

increases in parking spaces."

24
25

Many existing parks

And I think that this particular amendment is
consistent with them, and I don't see anything in
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1

the community plan that would indicate that we

2

should not be considering measures such as this.

3

Thank you.

4

CHAIR NISHIKI:

Any other discussion?

5

COUNCILMEMBER PONTANILLA:

Joe?

Mr. Chair, question for the

6

Parks Department in regards to that particular

7

parking stalls north of Maluaka Beach.

8

Beach a public facility?

9

MR. BUCK:

Is Maluaka

North of Maluaka Beach there's an access which

10

is considered County property.

11

under State jurisdiction.

12

property.

13

is County, and then there was a parking lot a little

14

bit further down from there.

15

proposing the 40 stalls.

16

The beach itself is

The grass area is private

Maluaka Park, it's -- south of the beach

That's where they're

Actually, from my observation, the area south

17

of Maluaka Beach is where it's pretty heavily used

18

because that's where a lot of people are going to

19

park over there in that area and in accessing the

20

beach from that area because it's a -- it's an

21

easier walk.

22

COUNCILMEMBER PONTANILLA:

The reason why I ask is that

23

the letter that we received this evening indicated

24

that one of the problems that the community has is

25

that -- of the commercial activities.
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And I don't know.

1

Maybe this is a question

2

for Corporation Counsel in regards to can we

3

prohibit commercial activities at that one location?

4

It's part private property! part --

5

MR. BUCK:

I think from the position from the Parks

6

Department if you wanted to prohibit that type of

7

activity in that -- in that area!

8

change the new ordinance that's going into effect

9

July 1st and add that -- like Makena Landing in that

then we just

10

area prohibition to the commercial activities.

11

would be my recommendation.

12

COUNCILMEMBER PONTANILLA:

13

CHAIR NISHIKI:

14

say aye.

Thank you.

Any other comments?

15

COUNCIL MEMBERS:

16

CHAIR NISHIKI:

17

VICE-CHAIR HOKAMA:

18

COUNCILMEMBER MATEO:

19

CHAIR NISHIKI:

20

Good.

That

All those in favor

Aye.
All those opposed?
No.
No.

One! two nos.

Motion carries.

Hokama and

Mateo.

21
VOTE: AYES:

22
23
24
25

Councilmembers Carroll, Johnson, Kane,
Molina, Pontanilla, Tavares, and Chair
Nishiki.
NOES:
Councilmembers Hokama and Mateo.
ABSTAIN:
None.
ABSENT:
None.
EXC.:
None.
ACTION:
APPROVE PROPOSED CONDITION NO. 36
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2

CHAIR NISHIKI:

Where are we?

3

COUNCILMEMBER KANE:

4

CHAIR NISHIKI:

5

COUNCILMEMBER KANE:

6

CHAIR NISHIKI:

7

COUNCILMEMBER KANE:

Excuse me.

37, Chair.

37.
Mr. Chair?

Dain, go ahead.
Yeah, before you read 37, I know that

8

we -- we had a long discussion about this one and

9

then we came back and then we found this talking

10

about a beach master plan.

11

a long discussion about how did it end up going from

12

a master plan for Makena -- for the Makena Beach

13

Park area by Puu Olai that would -- would include

14

Big, Little and Black Sand Beaches into a beach

15

master plan, which I think this is your specific

16

request.

17

So, we got into kind of

And so, I was just a little confused; and I

18

just wanted to bring that on the table tonight that

19

the whole -- we had a lot of discussion.

20

think it came off of two things, what Makena Resort,

21

with Mr. Figueiroa coming before us, made

22

recommendations a few times and also on the Parks

23

Department's March 18th letter talking about

24

park-related conditions and their first

25

recommendation talking about Makena Resorts pay for
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1

a study developed or master plan for State of Hawaii

2

and this would

3

and Black Sand Beaches; and it goes on.

4

study would to include Big, Little

But I was just hoping that we can kind of

5

iron this out, Mr. Chair, because I don't -- because

6

what your recommendation talks about is only a beach

7

master plan; but that would limit really what the

8

effort was that -- what was originally re --

9

proposed was something bigger than what your -- you

10

have in No. 37 and that -- what you have in 37 would

11

be included in a comprehensive master plan that

12

would be created by Makena Resort.

13

So,

I was hoping to ask you to consider a

14

bigger picture of going for the master plan which we

15

also found out, by the way, because there was

16

discussion about DLNR, that they were moving forward

17

with something; but we found out that that was

18

something that was totally different.

19

small in upgrading,

20

that $50,000 that Member Johnson talked about at the

21

last meeting, but that we look at a larger

22

comprehensive master plan that will be initiated and

23

funded by Makena Resort that they would participate

24

at some point in time.

25

It was only

I think, ADA compliance issues,

And I think we had language for that,
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1

Mr. Chair, at one point; but unfortunately it seems

2

like that language got lost to the -- to a beach

3

master plan which kind of limits our discussion to a

4

beach thing and not the whole area thing.

5

CHAIR NISHIKI:

Okay.

Thanks.

Perhaps we should look at,

6

just as a start, the language submitted by the

7

developer in his April 12th and look at that second

8

paragraph there.

9

discussed.

10

This may be more of what was

And I'll read it.

"Within one year of the

11

approval of the change in zoning, developer shall

12

initiate and fund a plan for the development of the

13

State park at Makena for the State Department of

14

Land and Natural Resources or the County of Maui

15

Department of Parks and Recreation.

16

incorporate recreational, landscaping, parking and

17

facility concepts as a guide for future development

18

of the park."

19

The plan shall

And then this part we never did discuss, but

20

it -- they got in here the cost of the plan shall be

21

applied as credit towards satisfying the park

22

dedication requirements of Section 18 of the Maui

23

County Code for future development of Makena Resort.

24

So, they're saying that whatever they pay for

25

the cost of the plan shall be applied as credit to
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satisfy park dedication requirements.

But, anyway,

2

that may be more in line with what we anticipated;

3

but even in that one, I know that we wanted either

4

the Parks or the Planning to be the lead agency to

5

do the work because a lot of us didn't have enough

6

faith in the State to move quickly with this plan.

7

So,

8

languages.

9

COUNCILMEMBER TAVARES:

I guess we can create a hybrid using both

10

CHAIR NISHIKI:

11

COUNCILMEMBER TAVARES:

Mr. Chair?

Charmaine.
Can somebody clarify exactly what

12

parks are in this plan -- supposed to be in this

13

plan?

14

the first place because I read it -- you know, the

15

region, a beach master plan for the Makena region.

16

What is the Makena region?

I mean,

17

MR. BUCK:

18

CHAIR NISHIKI:

19

MR. BUCK:

that's why I asked the question in

Mr. Chair?
Go ahead.

I think our contention when we discussed this

20

some time ago was that there's some concerns about

21

parking and other issues at Big, Little and Black

22

Sand Beaches.

23

So, what the intent was -- and I think the

24

developer had suggested it -- that he develop a

25

master plan for the State of Hawaii to include these
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three areas because we need to -- because one of the

2

issues was talking about additional parking.

3

without the master plan, we would not know if there

4

would be additional parking needed unless -- of

5

course, we -- the plan probably would show that

6

additional parking is needed but was to incorporate

7

that area or the areas around the beaches, see if

8

that's an appropriate place to put this parking, but

9

first look at that and the other amenities.

And

So, it should include all the three beaches

10
11

over there; and that was the concern, I think, a lot

12

of people had in regards

13
14
15
16

COUNCILMEMBER TAVARES:

So, is the State park at Makena

include those three, Big, Little and Black?
MR. BUCK:

That, I can't answer your question; but I think

we were addressing the --

17

COUNCILMEMBER TAVARES:

18

MR. BUCK:

19

COUNCILMEMBER TAVARES:

So--

all three beaches, though.
So, why don't we put that in there

20

so that everybody knows what we're including in it

21

and maybe that addresses the concern that Mr. Kane

22

has?

23

I mean, to me, Makena region is big.
So, we go from -- you know, that's why I

24

asked about the other conditions.

25

be in 37?

Should they all

I mean, what is the Makena region?
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1

somebody can point that out to me on the map or if

2

we could describe it so that everybody knows what

3

this region is or if it was meant to be just those

4

three, Big, Little and Black Sand Beach, that we

5

find out the official names of those and put them in

6

the condition.

7

there and, you know, may be adjoining areas or

8

something like that to take care of what you're

9

talking about, Mr. Buck, as far as areas to support

10

And that's where the master plan is

the plan for the beach -- beach areas.

11

COUNCILMEMBER KANE:

12

CHAIR NISHIKI:

13

COUNCILMEMBER KANE:

Mr. Chair.

Go ahead, Dain.
Was the intention to talk about the

14

State park at Makena?

15

Parks' perspective to

16

well -- and I don't know if Big Beach, Little Beach

17

and --

18

CHAIR NISHIKI:

19

COUNCILMEMBER KANE:
the State park.

21

three beaches?

23
24
25

MR. BUCK:

they came forward with,

Black Sand.

20

22

Because I think from the

-- and Black Sand Beach is part of
Is it part of the State park, those

Big and Little are, but I don't think Black

Sand is.
COUNCILMEMBER KANE:

And just questions, Mr. Chair.

And I

don't know if Roy is around just to clarify but --
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1

?:

He's coming.

2

MR. BUCK:

3

COUNCILMEMBER KANE:

He's coming.
I think these two that they were

4

submitted ties into No. 37 and 38 what the

5

intentions were anyway.

6

CHAIR NISHIKI:

7

COUNCILMEMBER KANE:

8
9

Well, one's the lateral access.

The second one
CHAIR NISHIKI:

VICE-CHAIR HOKAMA:

11

COUNCILMEMBER KANE:

12

CHAIR NISHIKI:

13

VICE-CHAIR HOKAMA:

15

1S

the master plan, yeah, Chair?

Yeah.

10

14

Yeah, the first one is the lateral.

Chairman?

Oh, I'm sorry.

No, I yield.

Go ahead, Riki.
Chairman, I just want to share a

comment and just have the members think about it.
Many of you know my position about assuming

16

State responsibility or State facilities.

17

hope that the State would not look at what was on

18

the board -- either our language or even the

19

alternative provided by the applicant tonight that

20

producing a beach park master plan including the

21

State Park Makena is (inaudible) is trying to

22

exercise control over their property and just makes

23

it easier for them to executive order and transfer

24

title and maintenance and responsibility to the

25

County for another facility that we haven't built
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and that we are now going to have to be financially

2

responsible for.

3

intent of what this Committee is trying to achieve

4

in a roundabout way, get control and title of this

5

State park.

6

CHAIR NISHIKI:

7

VICE-CHAIR HOKAMA:

Unless that is, of course, the

Are you done?
Yes, Chairman, because, again,

I just

8

recall the last few years when the West Maui Wayside

9

Parks became an issue, Council voted not to accept

10

the property.

It was State developed for State park

11

purposes.

12

predicaments, what did they choose?

13

County.

When they ran into their financial
Dump it on the

So, again, we made a policy call not to

14
15

accept it.

16

So, again,

17

to control the use of that park or control the

18

development of that park -- I don't know if the

19

State will say, well, since the County's trying to

20

exercise control,

21

guest.

22

Yet, we end up being responsible for it.
if this

lS

viewed as a type of -- trying

then,

they can have it, be our

And, again, members,

if that's a policy call

23

that the County wants to make -- I know what the

24

Department's opinion would be.

25

that up in discussion because we are now moving into

But I
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1

lands that is not under the County's control and is

2

not under the developer's control.

3

third party.

4

COUNCILMEMBER PONTANILLA:

5

CHAIR NISHIKI:

6

COUNCILMEMBER PONTANILLA:

It is totally a

Mr. Chair.

Go ahead.
I have a question for the

7

Planning Department in regards to the master plan

8

for the park at Makena.
I remember back when -- you know, as a member

9

10

of the Planning Commission, that we had approved a

11

project to install comfort stations, two of them.

12

And part of the condition at that time was that the

13

State needed to develop, along with the -- and a

14

group of people on -- in trying to create a master

15

plan for Makena, Makena Beach Park.

16

for the Department if those plans were ever

17

completed.

18

MR. FOLEY:

So, a question

Mr. Chairman, we're not aware of any plans

19

that have been submitted by the State to the County

20

since that time.

21

COUNCILMEMBER PONTANILLA:

22

MR. FOLEY:

23

COUNCILMEMBER PONTANILLA:

24

COUNCILMEMBER KANE:

25

CHAIR NISHIKI:

So, it was never done then.

I don't think so.
Okay.

Mr. Chair?

Go ahead, Dain.
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COUNCILMEMBER KANE:

Is it possible to temporarily defer

2

on No. 37 and consider looking at No. 38 with the

3

developer's language which seems to be more specific

4

in nature on that lateral beach access beach park or

5

the expansion?
Is the body willing to move forward in

6

7

doing -- talking about that at this point and then

8

moving on to 39 which is renovating and beautifying

9

beach parks in Makena region which would include

10

Makena Landing and then,

11

developer maintaining all existing and future park

12

lands within the resort area?

13

CHAIR NISHIKI:

14

COUNCILMEMBER KANE:

15

40,

talking about the

Committee?
I'm trying to get some momentum,

Chair.

16

CHAIR NISHIKI:

17

COUNCIL MEMBERS VOICED NO OBJECTIONS.

18

CHAIR NISHIKI:

19

COUNCILMEMBER JOHNSON:

20

I'm trying to get --

Yeah.

Jo Anne?
I just had a question before we

moved on and

21

CHAIR NISHIKI:

Go ahead.

22

COUNCILMEMBER JOHNSON:

this would be in regard to the

23

conditions with regard to the State Land Use

24

Commission or any State ordinances regarding State

25

parks.
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1

Are there any requirements, either as a part

2

of the State land use conditions or as a part of any

3

State legislation, that deal with parks or park

4

space or shoreline access, any of the same issues

5

that we're dealing with at the County level?

6

MR. FOLEY:

Mr. Chairman, to answer that question, we'd

7

need to find that list of State Land Use Commission

8

conditions which we have

9
10

COUNCILMEMBER JOHNSON:

I have gone through that.

I have

gone through it, and I didn't find anything.

11

MR. FOLEY:

Oh, okay.

12

COUNCILMEMBER JOHNSON:

But a lot of times there are

13

standard conditions that would not be separate

14

conditions that would impose exactions because we

15

have affordable housing.

16

know, water, all kinds of other conditions.

17

just curious as to -- usually County law follows

18

State law with regard to park assessment.

19

be real curious to know if the State law actually

20

requires, as a part of a standard condition, any

21

kind of exaction with regard to park assessment or

22

participation in -- in any State park projects.

23

CHAIR NISHIKI:

24

COUNCILMEMBER JOHNSON:

25

We have DOE.

We have, you
I'm

So, I'd

You're asking a question?
Yeah.

And if they need time to

research it, that's fine.
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3

MR. FOLEY:

Yeah, we -- we will continue to look for it

while we're talking about these other issues.
CHAIR NISHIKI:

Okay.

No objections, we're going to defer

4

37 and move on to 38 to address the lateral access

5

that the developer had some discussion with us and

6

had agreed to deal with it.

7

COUNCILMEMBER KANE:

8

CHAIR NISHIKI:

9

COUNCILMEMBER KANE:

Mr. Chair?

Yeah, go ahead, Dain.
So, would there be any objections for

10

the body in considering a motion, which is the first

11

paragraph of the handout, April 12th handout?

12

that would, I think, correlate with what we have in

13

38, just with more detail and in conjunction -- I

14

think it, again, also correlates with the

15

presentation that was given to us by the developer a

16

couple of meetings ago, if there's any objections to

17

considering that as a motion; and, if not,

18

the motion.

19

COUNCILMEMBER JOHNSON:

20

CHAIR NISHIKI:

21

COUNCILMEMBER JOHNSON:

And

I'll make

Mr. Chair?

Yeah, go ahead.
I -- at this point, my question is

22

contained within this particular item; and I don't

23

feel comfortable moving this forward as a motion

24

because we haven't really

25

some elements of this but not the whole thing and

I know we've discussed
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1

particularly about, you know,

2

accepting this particular land dedication.

3

know how Parks Department even feels about that.

4

the County of Maui
I don't

So, before we accept anything as a motion,

5

I'd at least like to have the discussion to know if

6

we're all on the same page here.

7

CHAIR NISHIKI:

8

MR. BUCK:

9

CHAIR NISHIKI:

Okay.

Mr. Chair?

10

MR. BUCK:

11

CHAIR NISHIKI:

12

MR. BUCK:

We'll have discussion first.

Mr. Chairman?
Parks Department, go ahead.

The Department's position on any conditions

13

that will be required of the developer, we do not

14

want it to be applied to the fulfillment of a parks

15

dedication or fulfillment of those requirements.

16

either be cash or money.

17

Department.

18

It

That's the position of the

If it's going to affect that aspect when it

19

comes to do the SMA and the permit, we would prefer

20

not to have any conditions for the rezoning if it's

21

going to affect our -- what it's going to do is

22

going to tie our hands.

23

does not want to deal with that.

24

have -- either go with the zonings -- it does not

25

count -- or our position is we would not have

And what -- the department
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1

want to see any conditions that would tie our hands

2

later on when it comes to dealing with the park

3

dedication.

4

COUNCILMEMBER JOHNSON:

And, John,

that would also apply

5

to acceptance,

6

not -- because as a part of this condition as it's,

7

you know, being talked about, you're not wanting to

8

take care of that area or, you know, have the Parks

9

Department accept that as land that you would be

10
11

then, of that land?

responsible for;
MR. BUCK:

You know, you're

is that correct?

If we were to accept the land, we would --

12

hopefully that it would be, as with the other lands

13

right now,

14

Resort.

15

that would be maintained by Makena

But like I said before, we would -- we would

16

like to see the expansion of that park; but as we've

17

stated before in many, many, many meetings ago, we

18

did not want park -- the rezoning requirements to be

19

part of what -- the assessment when it comes to

20

the -- doing the ded -- park dedication assessments.

21

COUNCILMEMBER JOHNSON:

Thank you.

Then, Mr. Chair, I

22

would not be supportive of the wording of this

23

particular --

24
25

CHAIR NISHIKI:

Yeah.

Any other questions?

ahead.
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VICE-CHAIR HOKAMA:

Just so we can be clear from Mr. Buck

2

representing the Parks Department! within this

3

rezoning project! what you're telling us this

4

evening is you just want the money.

5

the parks.

6

MR. BUCK:

You don't want

Is that what you're telling us?

What we want is the flex -- the flexibility to

7

either accept cash! all cash! all land or a

8

combination of the two without deciding it right now

9

but at the time of the SMA application when this

10

a determination of the park assessments takes place.

11

CHAIR NISHIKI:

Riki?

12

VICE-CHAIR HOKAMA:

Again! Chair! I'm just trying to see

13

how it fits because this condition is asking for an

14

expansion of a beach park; but it's not to be

15

included as part of the park requirements.

16

have a problem with that.

So! I

17

I mean! if the park assessment is estimated

18

at this time to be $9 million and whether you take

19

No.1 or No.2 and let's just say -- No.1! I have

20

no idea what this one-and-a-half acres of park

21

expansion would be.

22

pictures! Mr. Chairman! it's pretty much presented

23

already in a usable condition.

24

a -- be de -- subtracted from the $9 million that

25

they owe us for parks?

If it's what we've seen on the

Then why shouldn't
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CHAIR NISHIKI:

I think that's a Council call.

2

VICE-CHAIR HOKAMA:

3

CHAIR NISHIKI:

4

VICE-CHAIR HOKAMA:

5

CHAIR NISHIKI:

Exactly, Chairman.

Thank you.

Okay.
Thank you.

John,

the park right now and the bathroom

6

facilities down at the landing,

7

church where you've got your restroom facilities and

8

also the bathroom facilities at Maluaka on the south

9

side, including the smaller park, who right now

10
11

the one behind the

maintains that area?
MR. BUCK:

We have a maintenance agreement with Makena

12

Resort.

13

as mowing the grass, picking up the trash, cleaning

14

the restrooms.

15

water and electrical bills; and any major repairs,

16

the County of Maui re -- pays for those.

17

They do the day-to-day maintenance as far

CHAIR NISHIKI:

Yeah.

The Parks Department pays for the

And all I am saying to the eight of

18

you is we heard the developer say that they would

19

be -- would not have any objections to expanding

20

that park and creating that access.

21

them say that -- at that time that they wanted park

22

credits or whatever.

23

want it.

24
25

Now,

We did not hear

they're saying that they

So, I think that in lieu of looking at what
you feel is justified and fair,

I would ask that we
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1

make that decision.

2

access that people have asked for, and we would want

3

that to be created.

4

I think that that lateral

I don't really know whether by law the

5

developer is bound to create lateral access in lieu

6

of even gathering rights and the ability for -- and

7

I don't know whether it's specifically for native

8

Hawaiians; but what is the law right now in regards

9

to the general public being able to move

10

laterally -- laterally along the shoreline?

11

Planning Department?

12

MR. MOTO:

Well, taking into consideration a number of

13

things,

first, Hawaii Supreme Court cases as well as

14

the Coastal Zone Management law, based on the cases,

15

it appears that native Hawaiians, possibly also some

16

people who are not necessarily native Hawaiians but

17

who can demonstrate certain customary traditional

18

practices -- they need not necessarily reside in the

19

immediate area, by the way -- can legitimately

20

assert rights of access to engage in traditional and

21

customary practices, particularly as relates to

22

undeveloped parcels of land.

23

restricted where you are dealing with developed

24

properties and residential properties, for example.

25

Within the immediate shoreline, in theory --

Access may be
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1

or at least by -- at least by legal theory,

2

access should be encouraged and preserved through

3

the application and enforcement of shoreline

4

management area laws as well as shoreline setback

5

rules which, if they are applied properly, are

6

designed to prevent development from encroaching

7

our structures and development from encroaching upon

8

and impeding movement along the shoreline.

9

Now,

lateral

these rights of access, whether it's

10

pursuant to State constitutional principles and

11

State case law, or whether it's as a result of

12

Coastal Zone Management law and shoreline setback

13

rules, do not necessarily require specific

14

dedication of lands.

15

access rights.

16

They're just talking about

If one wants to specifically designate lands

17

or portions of lands to provide for clear, unimpeded

18

and marked public access,

19

through my -- through Planning Commission action or,

20

in some cases, through Council action, conditions

21

have been imposed that require property owners to

22

record upon the property a unilateral agreement that

23

dedicates portions, strips,

24

purposes.

25

then on occasion, whether

for public access

An example of this kind of legislative action
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occurred in connection,

2

that Earl Stoner subdivision in Makena.

3

forgotten the name of the subdivision.

4

for example, with the
I've

But there -- there's an example of a -- I

5

think it was a rezoning in which the property had

6

been surveyed and a -- portions of the property

7

nearest the shoreline were demarcated and a

8

condition recorded upon the property pursuant to

9

which the property owner pledged in perpetuity to

10

make that portion of the property accessible for --

11

to the public for shoreline activities.

12

CHAIR NISHIKI:

You know, excuse the Chair for letting off

13

a little hot air now; but, you know, when we had

14

this discussion,

15

to these kinds of conditions that the developer now

16

wants park credits and everything else.

17

You know,

I never thought that it would come

I thought it

wa~

going to be a give

18

and take kind of thing; but you know what/ I really

19

see them getting a little bit hard ball.

20

little bit upset,

21

from this position here in reading this.

to be honest with you, sitting

And, you know,

22

And I'm a

the way I look at it now is

23

you know what, set the conditions.

24

it.

25

alternatives; but I was a bit miffed when I really

They won't sign it.

They don't like

Then we have other

RALPH ROSENBERG COURT REPORTERS,
(808) 524-2090

INC.

159

PLU 4/12/04

1

started reading what was being proposed, my fellow

2

Council members, and now the developer getting a

3

little hard ball going, you know what, all this

4

stuff, we want to have park credits and the entire

5

situation, I really thought it was going to be, you

6

know, as part of a condition that we had agreed upon

7

and wasn't -- they weren't going to take it this

8

far.

9

a little bit upsetting.

They've really -- I don't know.

10
11

For me, it's

Go ahead, Dain, I'm sorry.
COUNCILMEMBER KANE:

No, Mr. Chairman, and I think it's

12

both ways.

13

conditions have been hard ball, too, to be quite

14

frank.

15

I think, Mr. Chairman, some of your

And so, I don't think we should be getting

16

hung up on the hard ball components of it.

17

we should -- let's get down to business.

18

what we said we're going to do.

19

table.

20

debate.

21

make decisions, let's make the decision and see

22

which one stands, which one falls; and we move on,

23

nothing personal.

24
25

I think
Let's do

Put them on the

Let's have the discussion.

Let's have the

And as individuals, as elected officials to

I mean, we got three more left; and I think
we've had good discussion.

Some of us may feel
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1

that -- you said it yourself, Mr. Chair.

2

access is what people want,

3

one of the major things that was brought forward.

4

In fact,

5

meetings of this hearing, you've proposed lateral

6

access; and I think it was similar to what was

7

submitted by Mr. Isaac Hall.

8

think all this kind of got into -- on -- into the

9

discussion.

10

Beach

lateral access.

It was

in some of your conditions in previous

And I also agree,

And that's where I

it's a give and take.

It's

11

not just take and then chastise for asking for the

12

give.

13

Mr. Chair.

14

And that's what I'm kind of getting from you,

If it's asking for the park dedication

15

requirements, then,

16

the standpoint of what is going to be the best

17

benefit for the County.

18

have the choice -- and I'm going to ask Mr. Moto to

19

give us a read on it -- if we have the choice when

20

it comes to park dedication on either the money or

21

the park land, I mean, obviously it wouldn't be in

22

our best interest if we take this beach lateral

23

access and then allow them to charge us $5 million

24

for this one-and-a-half acres.

25

to me, we should look at it from

So, in this case, if we

I mean, shucks, we already paid, what,
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1

$4 million for an acre down in Palauea.

2

know if that's what they're thinking about in here

3

or does the County have the position of saying, you

4

know what, you can apply one-and-a-half acres

5

towards the -- how many -- I don't know how many

6

acres is involved with the overall project.

7

there a number?

8

VICE-CHAIR HOKAMA:

9

MR. BUCK:

10

So, I don't

Is

17.

17.

COUNCILMEMBER KANE:

17 acres.

So, we're just talking

11

about, out of the 17 acres, accepting 1.5 of the

12

17 -- we're still going to have 15.5 acres or money

13

or a combination of.

14

And so, if they're going to try hit us on the

15

money part, then, yeah, let's play hard ball.

16

say, no, ain't going to be what the 1.5 acres is

17

worth.

18

the 17 whatever acres.

19

15-and-a-half acres to work with or the -- you know,

20

the Planning Department and whatnot that's SMA.

21

We

It's the 1.5 acres and we'll minus that off
And we still get

But it's a -- you said it yourself again,

22

Chair.

23

It's access down to the beach that people get hard

24

time going to.

25

it nice, expand the existing beach, go through the

It's lateral access.

It's a high demand.

They're willing to fix it up, make
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process of doing all that.
And moving forward at the end, No. 40,

3

they'll be -- they'll maintain it just like they

4

have with current agreements.

5

give and take to me as long as we make it to a

6

benefit to us, though, not let them soak us for

7

taking on it for $9 million whatever -- you know,

8

that's where the Planning Department and SMA, they

9

can make the determination which one is going to be

10
11

That sounds like a

the better one.
So, I'm -- I'm for us putting this on the

12

table and let's talk about it because it's a

13

definite need.

14

this beach lateral access idea, whether it's this

15

specifically or something along that lines.

16

supportive of a lateral access to get to the beach

17

and allow people to get down there.

18

You yourself, Mr. Chair, supported

I'm

And so, I'm hoping that you would allow it to

19

at least be put on the table for discussion; and

20

that's all and then let the decision be made by the

21

nine of us via a vote ultimately.

22

CHAIR NISHIKI:

Thank you.

Oh, I'm definitely in favor of it, Dain.

23

I don't know where you see that I'm not.

24

saying what I had earlier -- when we've had this

25

discussion, perhaps at that point in time none of
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1

you realized that this was -- what was going to come

2

down in regards to applying credits for it.

3

you?

4

Did

I don't think any of you can say it with a

5

straight answer that that's what was -- that's what

6

it was.

7

don't tend to agree with you -- and that's all

8

right

9

now it's a bit taking -- and that's all I'm

10
11

And that's all I'm saying, you know.

that it's a give and take.

I think right

saying -- in lieu of what we're giving.
And as you said, we can have this discussion;

12

but I feel like this language that came in was

13

unexpected.

14
15

I

COUNCILMEMBER KANE:

Let's work with our original language

then, Chair.

16

CHAIR NISHIKI:

Okay.

17

COUNCILMEMBER KANE:

18

CHAIR NISHIKI:

No. 38.

Yeah.

And then we've got 40 in there.

19

So, are there any problems with working with our

20

original language, members?

21

VICE-CHAIR HOKAMA:

22

COUNCILMEMBER KANE:

23

CHAIR NISHIKI:

Move to accept.
Second, No. 38.

Moved by Riki, seconded by Dain to adopt

24

condition 38.

25

COUNCILMEMBER KANE:

You might want to read it, Chair, for
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the record.
CHAIR NISHIKI:

Yeah.

Oh,

I'm sorry.

I didn't read it.

3

"The developer shall produce a lateral beach access

4

plan in coordination with the Department of Planning

5

which shall consult with appropriate State and

6

County agencies within one year of this ordinance's

7

effective date."

8

COUNCILMEMBER KANE:

9

CHAIR NISHIKI:

10

Discussion.

Discussion?

COUNCILMEMBER JOHNSON:

Jo Anne, go ahead.

Once again, we went through this

11

before; and part of the reason why we're looking at

12

some of the elements that are contained within the

13

developer's wording is that the developer has said

14

that they shall develop.

15

In this one, if they're going to only develop

16

a beach access plan

but there's no mention of

17

what they're going to implement.

18

of the area where it's going to be.

19

getting late again; but this is one of those areas

20

that we went back and forth about this.

21

actually think that if we amend the first paragraph

22

of the developer's proposed conditions,

23

we might be able to work with it.

There's no mention
So,

I know it's

And I

I think that

24

And my -- my wording would take out in the

25

developer's originally -- I guess -- I know we're
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1

not on that subject now; but because we're

2

discussing this,

3

that they're going to help develop the expansion of

4

the beach park at the south end of Maluaka Beach.

I think that we should designate

I think it should state clearly what the

5
6

amount of the acreage is and just state that it's

7

for public use and for beach access.

8

we did agree or the developer agreed that on the

9

time thing,

I think that

that they would require the expansion

10

within six months of the approval of the change in

11

zoning and that if we just simply say that the land

12

area of the 1.5 acres would be applied as credit

13

toward satisfying a portion of the applicable park

14

dedication requirements,

15

be better than going back to what we've already

16

discussed which really is just a plan.

17

we're actually going backwards if we go that way.

18
19

So,
CHAIR NISHIKI:

that's my thought.
You know what?

20

Stoner conditions.

21

until 11:10.

22

recess.

23

RECESS:

24

RECONVENE:

25

CHAIR NISHIKI:

to me,

I think that would

I think

That's my discussion.

I'm going to pull the Earl

So, I'm going to have a recess

Thank you.

(Gavel.)

Meeting in

11:04 p.m.
11:22 p.m.
Meeting please reconvene.
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will be in recess until 4:30 Wednesday.

2

MR. RAATZ:

3

CHAIR NISHIKI:

4

COUNCILMEMBER KANE:

5

CHAIR NISHIKI:

6

In the Council chambers?
March -April 14th.

-- April 14th, April 14th, Council

Chambers.

7

MS. BANTILAN:

8

CHAIR NISHIKI:

9

recess.

What time?
4:30, yeah, p.m.

Okay.

Meeting in

(Gavel. )

10
11

That is

RECESS:

11:23 p.m.

12
13
14
15
16

17
18
19
20
21
22
23
24
25
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