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CHAIR CARROLL:

(Gav el).

Meet ing of Comm ittee of the

Whol e of July 30th , 2003 will come to orde r.

9

Good morn ing, Memb ers.

Good after noon ,

10

Memb ers.

11

with us today Dain Kane , Jo Anne John son,

12

Mr. Mich ael Moli na, Wayn e Nish iki, Josep h

13

Pont anill a, and Char main e Tava res.

14

Dann y Mate o are excu sed.

15

It's been a hard day alrea dy.

And we have

Riki Hokam a and

Memb ers, this morn ing we have four agen da

16

item s, and we have one test ifier .

17

obje ction s, we'l l go strai ght into publ ic testim
ony.

18

COUNCIL MEMBERS:

19

CHAIR CARROLL:

So if ther e's no

No obje ction s.
And I know that Chri stina Hemm ing know s

20

the rule.

21

conc lude and three more minu tes if you need it.

22

23

You have three minu tes with a minu te to

.BEGIN PUBLIC TESTIMONY.

MS. HEMMING:

Than k you.

Good

afte~noon,

24

and my name is Chri stina Hemm ing.

25

have given you all hand outs.

Coun ty Coun cil,
Befo re you -- I

It's a gene ral time
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1

line asso ciate d with the appe al of the Mont ana
Beac h

2

Cond omini um proj ect regim e's sing le-fa mily

3

exem ption .

4

We are here today beca use there has been a

5

laws uit filed agai nst certa in memb ers of the Coun
ty

6

in relat ion to exto rsion claim s asso ciate d with

7

dema nding a walkw ay for three sing le-fa mily home
s

8

with ohan as and garag es to be buil t on a five- acre

9

parc el, one TMK loca ted in the north shore of Maui
.

10

I am here to supp ort limi ted finan cing of the

11

laws uit, whic h I pers onal ly feel is extre mely

12

ungro unde d and unfou nded .

13

laws uit indi rectl y beca use I signe d an affid avit

14

with the Coun ty upon the Coun ty's requ est sayin
g

15

that I had made a phon e call to Mayo r Apan a

16

comp laini ng that they were livin g in the hous e

17

with out an occu panc y perm it and he sent an emai
l out

18

and some one went out there to do an inve stiga tion.

19

~

I am invo lved in this

woul d like to read a one part -- one

20

parag raph of the plan revie w waiv er whic h the

21

Holla nds did sign in orde r to get the build ing

22

perm it from the Land Use and Code s.

23

that the struc ture desc ribed below cann ot be

24

occu pied unti l such time that all requ irem ents
of

25

the Coun ty, State , and Fede ral gove rnme nt appl icab
le

"I unde rstan d
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1

to the part icul ar struc ture noted here in are

2

satis fied .

3

that eith er myse lf or anot her perso n not the Coun
ty

4

of Maui is resp onsi ble to get all the nece ssary

5

appr ovals from State , Coun ty, and Fede ral

6

gove rnme nts prio r to occu panc y."

7

By selec ting this proc ess, I unde rstan d

Now, when I -- when they got a singl .e-fa mily

8

exem ption I filed an appe al unde r the Plan ning

9

Comm ission rules for an appe al.

The appe al is

10

says , "All prop osed actio ns with in the spec ial

11

mana geme nt area shal l be subj ect to an asses smen
t

12

and a deter mina tion made by the Dire ctor. "

13

they fina lly made the deter mina tion, I made the

14

appe al.

15

When

Then all it says is you can make an appe al.

16

Well , I didn 't know this appe al was goin g to last

17

three year s and cost me $15,0 00.

18

litig atio n that 's added on top of all the othe
r

19

stuf f, I have to form ally requ est from Corp orati
on

20

Coun sel today that all calls that are made 'to
Isaac

21

Hall 's offic e In relat ion to this laws uit be only

22

made in a fax or lette r docum ent so as to save
me

23

cost s.

24
25

So with this

I also woul d like to poin t out some thing that
you may not have but you could get.

it's the
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1

laws uit agai nst Kurt Magn ess, the arch itect that

2

also signe d the plan revie w waiv er with the

3

Holl ands .

4

quot e, shou ld not -- shou ld but did not expl ain
to

5

the Holla nds infor mati on abou t the shor eline

6

mana geme nt area perm it appe al proc ess and that
if

7

the appe al was not in the Holl ands ' favo r, that
they

8

could be stuck owni ng a hous e no one could live
in

9

for a decad e or long er whil e a shor eline mana geme
nt

10

The Holla nds claim that Mr. Magn ess,

area perm it was soug ht.

11

This past week I went to the Plan ning

12

Depa rtmen t and I got two perm its, one -- two SMA

13

majo r perm its, one for a thre e-un it condo taken
out

14

by Mr. Ed Bello in 1991 and one for a two- unit
condo

15

taken out -- three -uni t condo taken out by Mart
in

16

Luna and -- for a corp orati on and a two- unit condo

17

taken out by Ed Bello .

18

shor eline mana geme nt area majo r.

19

Thes e are in the early '90s,

Good luck in maki ng your deci sion s abou t how

20

much mone y to prop ose out of the budg et.

21

rath er see sidew alks and food and affor dabl e

22

hous ing.

23

cont inue s to be and it's -- it's kind of been

24

taxin g.

25

CHAIR CARROLL:

I woul d

This has been a feas t for lawy ers and

Okay , thank you very much .
Any ques tions ?

Mr. Kane .
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7

VICE -CHA IR KANE:

2

Than k you, Mr. Chair man.

The requ est for spec ial coun sel shal l not

3

exce ed $20,0 00.

4

today .

5

unfo rtuna tely we have no cont rol over some body
suing

,6

us, whet her it's valid or not, but neve rthel ess,

7

have to de'te rmin e what the case is abou t in orde
r to

8

do that, in this case havin g spec ial coun sel.

9

That 's what we'r e talki ng abou t

So I know you said limi ted amou nt, and

w~

So what we have befo re us is $20,0 00, and

10

it's for. a num bern f thing s that we have befo re
us.

11

Is that some thing that you feel is fair for us
to

12

star t off with?

13

be a requ est for more , if, it has to come befo re

14

this body and then you' ll have as an indiv idua l
an

15

oppo rtuni ty to comm ent on the requ est
r

16

to bear an addi tiona l.

17

MS. HEMMING:

And obvi ously if ther e's going to

if it come s

Well , Chair man Kane , I'm actu ally wond ering

18

how much that $20,0 00 actu ally goes for, beca use

19

acco rding to Mr. Eage r's artic les in the pape r
it

20

seem s like ther e's actu ally a long list of peop
le

21

that have been name d in this laws uit.

22

my -- a port ion that I talk abou t is only my half
.

23

Hui Alan ui 0 Make na has also paid a port ion.

24

think at $200 an hour , that time can add up pret
ty

25

quic kly.

You know ,

I

I woul d -- I woul d ask that the Coun cil
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1

consider countersuing for lawyer fees to the person

2

who files the lawsuit if it should be founded to be

3

whatever they -- what

4

really -- I'm not sure of the legal terms because

5

I'm not a lawyer.

6

VICE-CHAIR KANE:

negligent or kind of not

Yeah, and just for clarification, in
,

7

this case the hourly rate it seems that Corporation

8

Counsel is able to negotiate 150 an hour.

9
10

MS. HEMMING:

which is great.

VICE-CHAIR KANE:

which is great.

Because usually we're

11

looking at no more than 200, so 150 seems to be a

12

benefit for us in this case, and then it lists by

13

law the we have -- Corporation Counsel in thereso

14

has to list the total amount not to exceed as well

15

as the hourly rates, which we've done in here, so it

16

seems like you're -- you'd be supportive of that?

17

MS. HEMMING:

I would be very supportive

18

VICE-CHAIR KANE:

19

MS. HEMMING:

of some type of boundary around the

20

financing.

21

VICE-CHAIR KANE:

22

MS. HEMMING:

23

VICE-CHAIR KANE:

24

CHAIR CARROLL:

25

moment.

Thank you.

Thank you.

Thank you.
Thank you, Mr. Chair.
Thank you.

Ms. -- one moment.

Councilmember Johnson.
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COUNCILMEMBER JOHNSON:

Hi, Chri stina .

Than k you for

2

comi ng again today .

3

issue .

4

this you had incu rred your own expe nses basi cally

5

enfo rcing what you belie ve to be a misi nterp retat
ion

6

or some kind of I gues s misa pplic ation of the law,
\

7

if you want to put it that way.

8

in going throu gh this whol e proc ess and wher e we
are

9

here righ t now, do you think that this has been

This is a long , suffe ring

You made a comm ent that when you emba rked on

In your expe rienc e

10

posi tive or nega tive in term s of your perso nal

11

expe rienc e and then the wide r expe rienc e, whic h
is

12

what the comm unity has actu ally eith er bene fitte
d or

13

not bene fitte d from in rega rd to this issue ?

14

MS. HEMMING:

Well , I feel like this has all been a real

15

disse rvice to the comm unity and a wast e of Coun
ty

16

mone y alrea dy in the all the lawy er fees and

17

ever ythin g, and that I was happ y to emba rk on that

18

beca use Mau i's given me a lot and so I want ed to

19

share back with the comm unity in some way.

20

thou ght this was an impo rtant issue beca use of
the

21

inspira~ional

22

betw een Paia Bay and Baldw in Beac h and along the

And I

natu re of the area for peop le who walk

,23

north shore coas t doing thei r fishi ng that it was
an

24

impo rtant resou rce and it was valu able enou gh for
me

25

to stick my neck out, but I do belie ve that
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guid eline s need to be set up in the appe al proc
ess.

2

Orig inall y it was only supp osed to be a

3

five- day appe al.

4

for -- on one port ion of the case .

5

it's a comp licat ed serie s of histo ry with peop le

6

work ing in the Coun tYr peop le bein g lega l peop
le in

7

the Coun tYr and peop le havin g -- stayi ng awaY r

8

peop le just load ing up.

9

case

w~th

Well r it's alrea dy a mont h just
So I feel like

They loade d up a cont ested

back groun d infor mati on for furth er

10

litig atio n for thei r own mean s and this is what
's

11

happ ening to Maui Coun ty.

12

all -- shark s r strik e that r all these very asse
rtive

13

peop le are movi ng to the islan ds and certa in rules

14

were set up in place and I feel like a certa in

15

adva ntage has been taken upon the loop hole s with
in

16

the syste m r and I feel like in the long run it
woul d

17
18

19

All these shark s and

. beho ve the Coun ty to tight en those loop hole s and
to
save the Coun ty mone y.
\,

COUNCILMEMBER JOHNSON:

And I'm sorry that you'v e had to

20

be put throu gh this r beca use basi cally enfor ceme
nt

21

shou ld be done from with in gove rnme nt but I admi
re
r

22

what you!v e done .

23

may learn from this expe rienc e r apd I want your

24

opin ion on that r is in the plan revie w waiv er you

25

read us some

The -- the othe r thing that we

~tatements

that are cont ained with in
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1

that.

2

waiver that perhaps in issuing something where the

3

onus is put on another party to be in compliance

4

with the laws, do you believe that that is an

5

incorrect or a correct approach to take?

6

MS. HEMMING:

Do you believe that in that plan review

Well, in the nature of the plan review

7

waiver, you -- they are relying upon the stamp of a

8

licensed professional to actually sign the plan

9

review waiver with the -- with the owner of the

10

property and then it's witnessed and notarized.

11

I think that if you are,going to retain the plan

12

review waiver, that it has to have an architect

13

someone stamped professionally who's -- who is

14

knowledgeable and versed in all the types of rules

15

associated with engineering projects or Department

16

of Transportation projects or whatever that the

17

nature of' that is going to be ..

18

So

But I actually have talked to a couple of

19

lawyers on the mainland and California and they

20

laugh when they hear about the plan review waiver.

21

I mean, that's like a dream for them.

22

regulated over there, and even though the regulation

23

comes at the end in the overview of the project, I

24

think in a certain respect it was supposed to make

25

it easier for the County to

streaml~ne
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1

actually I think that the plan review waiver should

2

be eliminated, because I think people need to -- the

3

county updates codes all the time and the plan

4

review -- you see, when does the County code apply

5

to you when you take out the plan review waiver?

6

it when you took out the plan review waiver and kept

7

extending the plan review waiver five years later

8

down the road?

9

electricity, and roads and whatever when the

Or is it the codes for plumbing,

10

occupancy permit is actually granted?

11

that in a way the plan review waiver does a

12

disservice to the County.

13

COUNCILMEMBER JOHNSON:

14

MS. HEMMING:

15

COUNCILMEMBER JOHNSON:

16

Thank you.

17

So I think

Thank you very much.

Thank you.

MS. HEMMING:

I really appreciate your input.

You're welcome .
.

18

19

CHAIR CARROLL:

.

. END OF PUBLIC TESTIMONY.

Members, any more questions?

Thank you.

20

Is there anyone else wishes to give testimony at

21

this time?

22

we'll close public testimony.

23

COUNCIL MEMBERS:

24

CHAIR CARROLL:

25

Is

Seeing none, if there's no objection,

No objections.
Public testimony is now closed.

Members, before you on our agenda, first item
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1

is Comm it-tee of the Whol e Item 2(2) , Spec ial Coun
sel

2

,and/ or Inde mnif icati on Auth oriza tion, and this
is

3

the case s relat ing to the Mont ana Beac h Cond omini
um

4

proj ect in Paia .

5

over there , it's indem nifyi ng form er Mayo r Jame
s H.

6

Apan a, Jr., and form er Corp orati on Coun sel Jame
s

7

Taka yesu in Case No. CV03 -0026 9 -- .296 DAE/K SC,

8

Denn is P. Holla nd, et al. versu s Jame s H. Apan
a, et

9

al.

10

On your agen da you' ll see Numb er 1

The Numb er 2 thing we have is auth orizi ng the

11

empl oyme nt of spec ial coun sel Ayab e Chon g Naka
moto

12

Sia & Naka mura for Jame s B. Taka yesu, form er

13

Corp orati on Coun sel in Coun ty of Maui , versu s

14

Holl and, Civi l Suit No.

15

of Thos e Appe als Befo re the Maui Plan ning Comm
ission

16

Rela ting to the Mont ana Beac h Cond omin ium proj
ect,

17

Paia , Maui , Hawa ii, Dock et No.:

18

throu gh 01-00 06.

19

01-1~0642(3),

and the Matt er

Appe als 01-00 01

And Numb er 3, Auth orizi ng the Empl oyme nt of

20

Spec ial Coun sel Roec a Loui e & Hirao ka for Rich
ard K.

21

Mina toya, a form er Depu ty Corp orati on Coun sel
in the

22

Coun ty of Maui , versu s Holla nd, Civi l Suit No.

23

01-1 -064 2(3), and the Matt ers of Thos e Appe als

24

Befo re the Maui Plan ning Comm ission Rela ting to
the

25

Mont ana Beac h Cond omini um Proj ect, Paia , Maui ,
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1

Hawaii, Docket No.:

2

01-0006.

Appeals 01-0001 through

The Committee has before it three proposed

3
4

resolutions relating to the Montana Beach

5

Condominium project, and unless there's any

6

objections, I'd like to take the resolution request

7

in special counsel up first because we're going to

8

have the attorneys waiting on our call.

9

the second and third resolutions transmitted by the

10

Department of the Corporation Counsel on July 22nd.

11

Any objections to taking these two first?

12

COUNCIL MEMBERS:

13

CHAIR CARROLL:

These are

No objections.
All right, I'm going to call a short

14

recess while we get them onto the speakerphone.

15

Short recess.

16

RECESS:

17

RECONVENE:

18

CHAIR CARROLL:

19

20
21

(Gavel).

1:49 p.m.
1: 50 p.m.

(Gavel).

Committee of the Whole meeting

of July 30th, 2003 is now back in session.
COW-2(2)

·SPECIAL COUNSEL AND/OR INDEMNIFICATION
AUTHORIZATION (CASES RELATING TO THE MONTANA
BEACH CONDOMINIUM PROJECT IN PAIA.)
(C.C. No. 03-20)

22

23

CHAIR CARRo'LL:

Members, we have our two attorneys on the

24

phone, Richard Nakamura and Mr. Nishimoto or

25

excuse me, Richard Nakamoto and Keith Hiraoka on the
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phone right now.

We have before us two resolutions

2

authorizing the employment of special counsel

3

pending before the Second Circuit Court and the

4

appeals pending before the Maui Planning Commission.
First resolution to authorize Ayabe Chong

5
6

Nishimoto Sia & Nakamura to represent James P.

7

Takayesu in these matters with an hourly rate not to

8

exceed $150 an hour and total compensation not to

9

exceed $10,000.
Second resolution to authorize Roeca Louie &

10
11

Hiraoka to represent Richard K. Minatoya in these

12

matters with an hourly rate not to exceed $175 an

13

hour and not to exceed $10,000.
We have them on the speakerphone this morning

14
15

to address the Committee, and the hourly rate being

16

charged for attorneys that I just mentioned, and

17

before we bring them on, I'd like our Deputy

18

Corporation Counsel, Ms. D'Enbeau, for comment.

19

MS. D'ENBEAU:

Yes, I'd like to call the attention of the

20

members to the amended resolution with respect to

21

the employment of the firm of Ayabe Chong Nishimoto

22

Sia & Nakamura for Mr. Takayesu.

23

'resolution, as I thi,nk Chair Kane 'ppinted to

24

earlier, is asking for $20,000 in total compensation

25

and has added the request that this firm be

This amended
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1

appointed to represent Mr. Takayesu in the Federal

2

lawsuit which was filed in June and served on us on

3

July 15th.

4

to the request for indemnification in your binder/

5

so I believe you've" had a chance to look at it.

6

just to note that when you're asking questions of

7

the attorneys/ that this is an additional request

8

with respect to the law firm of Ayabe Chong

9

Nishimoto Sia & Nakamura.

And a copy of that lawsuit is attached

So

Other than that/ 'I think this is -- the

10

11

members are familiar with the background of this

12

case.

13

Mr. McCorriston's firm to be appointed and in that

14

case there was a question raised about the

15

possibility that Mr. Holland had spoken to

16

Mr. McCorriston/ and so this is essentially the

17

second go around on the same issue but with

18

different attorneys/ if you will.

19

answer any questions if anybody has any.

20

We came before you earlier to ask for

CHAIR CARROLL:

Thank you.

And I'm happy to

Before we get into questions/

21

I'd like to remind the members that we are in open

22

session.

23

so please be cautious/ and our Corporation Counsel

24

will let us know immediately if anything said is

25

inappropriate.

We do have litigation matters before us/

Mr. Kane.
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VICE-CHAIR KANE:

Yeah, thank you.

And before we I guess

2

have questions for our representative attorney on

3

the line, Ms. D'Enbeau, if you can just maybe do a

4

little bit more to explain the change between what

5

we were talking about with the McCorristori

6

r~solution,

7

10,000.

8

MS. D' ENBEAU:

9

VICE-CHAIR KANE:

which was I believe not to exceed

Yes.
And also we have a posting here showing

10

the 10,000, and then the amended version, which is

11

not to exceed 20,000.

12

that a little bit more to provide the body with a

13

scope of what this $20,000 is intended to

14

accomplish.

15

MS. D'ENBEAU:

Yes.

So if you can just touch on

This would add the repetition for

16

Mr. Takayesu in the Federal lawsuit which has been

17

filed, is referred to here in your amended

18

resolution.

19

on the second page, describes the case Dennis P.

20

Holland, et al. versus James H. Apana, et al., and

21

that is a case that was'filed in Federal court and

22

served on us on July 15th, 2003.

23

the Corporation Counsel's Office would be

24

representing the County and taking the lead in

25

filing a motion, which we anticipate filing and so

I believe that's in paragraph

it's

And in that casel
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1

forthr but we're asking that Mr. Takayesu have

2

separate counsel for that particular case as well.

3

So that's where the extra 10 r OOO.

4

The reason it's 10 r OOO r which doesn't sound

5

like a whole lot to cover a Federal litigation r is

6

because we anticipate doing the bulk of the work.

7

Mr. Nakamura would be there just -- or the firm

8

would be there just to make sure that Mr. Takayesu's

9

rights are protected because of the allegations that

10

have been made r as you're aware r of allegedly

11

criminal activity.

12

VICE-CHAIR KANE:

Thank your Mr. Chairman.

13

14
15

Thank your Ms. D'Enbeau.

CHAIR CARROLL:

Members r any questions for -- we have our

two attorneys on the phone.

16

COUNCILMEMBER NISHIKI:

17

CHAIR CARROLL:

18

We have

againr we have Richard Nakamura

and Keith Hiraoka.

19

COUNCILMEMBER NISHIKI:

20

CHAIR CARROLL:

21

COUNCILMEMBER NISHIKI:

22

MR. NAKAMURA:

23

COUNCILMEMBER NISHIKI:

24

Honolulu?

25

Who do we have on the phone?

MR. NAKAMURA:

OkaYr

fine.

Mr. Nishiki.
Yeah.

Is this Mr. Nakamura?

Yes r I'm on the line.

Good afternoon.

Good afternoon.

You are in

What was that?
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1

COUNCILMEMBER NISHIKI:

2

MR. NAKAMURA:

You are in Honolulu?

Actually, I'min Hilo right now.

I had a

3

court motion that I just got out of.

4

by cell phone, so I apologize if the reception is a

5

little bad.

6

COUNCILMEMBER NISHIKI:

Yeah.

I'm calling in

My question is what makes

7

you qualified for the type of suit that we have?

8

Because I see where you practice primarily in the

9

area of personal injury litigation, including

10

products liability, auto liability, dram shop

11

liability, and employment-related liability.

12

MR. NAKAMURA:

What - - if you look on my resume, I believe

13

that what I've also'included is that I have been a

14

former prosecutor with the City'and County of

15

Honolulu.

16

made against Mr. Takayesu is that there was some

17

type of criminal conspiracy with Mayor Apana.

18

believe on that respect I do have the qualifications

19

to represent him.

20

My understanding is that the allegations

I

I should also let the Council members know

21

that I have represented the County of Hawaii,.

22

still represent the state of Hawaii~

23

the County -- City and County of Honolulu on various

24

civil rights related type matters.

25

that I do have the qualifications to represent

I represent

So I do believe
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Mr. Takayesu in this particular lawsuit.

2

COUNCILMEMBER NISHIKI:

3

CHAIR CARROLL:

Thank you, Mr. Nishiki.

Members, any further questions for either of

4

5

our attorneys?

6

COUNCILMEMBER NISHIKI:

7

the phone?

8

MR. HlRAOKA:

9

CHAIR CARROLL:

10

Thank you.

If not, I'm going to let them go.
I've got Hiraoka, is Hiraoka on

Yes.
Mr. Nishiki.

COUNCILMEMBER NISHIKI:

Similar question, Keith.

I read

11

in your personal resume, I guess, that you have

12

worked over 100 cases involving insurance coverage

13

questions or insurance ,issues handled for various

14

insurance company, then you qualify by saying this

15

work involves drafting coverage opinions and

16

includes, depending op the nature of the matter,

17

motion practice, summary judgment, appellate

18

practice, case investigation, defending and

19

conducting depositions of lay and expert witnesses,

20

reviewing medical records.

21

yours is in the area of insurance companies.

22

MR. HlRAOKA:

It seems like most of

All of my work in some way is related to

23

insurance companies.

About half of my practice at

24

this time is in representing attorneys who get sued.

25

So I have

about 50 percent of my practice right
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3
4

21

now is in professional legal malpractice defense.
COUNCILMEMBER NISHIKI:

Legal malpractice defense.

What

does that mean?
MR. HlRAOKA:

I defend attorneys who get sued either by

5

their clients or by other people where it's alleged

6

that the attorney did something wrong.

7

COUNCILMEMBER NISHIKI:

And so you see a similarity in

8

this case and you've had some conversations with our

9

attorney Ms. D'Enbeau?

10

MR. HlRAOKA:

Councilman Nishiki, I personally haven't

11

spoken to Ms. D'Enbeau, but my partner Arthur Roeca

12

has.

13

couldn't be available for this hearing.

14
15

16

Mr. Roeca's on the mainland today and he

COUNCILMEMBER NISHIKI:

So do you know anything about this

case that you've taken on?
MR. HlRAOKA:

Well, I know that we have been asked to

17

represent Richard Minatoya, and I have been told

18

other information about the case, but I don't

19

believe it would be appropriate for me to comment in

20

a public hearing about what I've been told by the

21

Maui counsel.

22

COUNCILMEMBER NISHIKI:

23

CHAIR CARROLL:

Thank you.

Thank you.

I'm done.

Members, any further questions

24

for either of our attorneys on the speakerphone

25

right now?

If there are none, I'm going to thank
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1

them.

2

telephone.

Thank you for joining us today via the

3

MR. NAKAMURA:

4

CHAIR CARROLL:

5

MR. NAKAMURA:

6

MR. HIRAOKA:

7

CHAIR CARROLL:

Thank you.
And we'll contact you later.
Thank you very much.
Thank you.
All right, Members, before I give my

8

recommendation on the amended resolution, any

9

discussion?

10

Mr. Hokama.

And I'd like the record to

note that Mr. Hokama has joined us.

11

COUNCILMEMBER HOKAMA:

12

CHAIR CARROLL:

13

COUNCILMEMBER HOKAMA:

14

CHAIR CARROLL:

15

COUNCILMEMBER HOKAMA:

Thank you.

And Mr. Molina.
And Mateo.

Mateo.
Thank you, Chairman.

I would ask

16

Corporation Counsel at this time that both firms do

17

qualify I guess or have put in their request to be

18

considered as appropriate legal counsels in -- or

19

special counsels on behalf of the County of Maui?

20

MS. D' ENBEAU:

Yes, they have.

21

COUNCILMEMBER HOKAMA:

Can we -- can this Committee also

22

be assured - - be reaff,irmed that regarding the firm

23

of Roeca Louie & Hiraoka that it is the choice of

24

Mr. Minatoya in concert with Corporation Counsel?

25

MS. D'ENBEAU:

Yes, that's correct.
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COUNCILMEMBER HOKAMA:

Okay.

As well as the firm of

2

Nakamura -- what's the other firm name?

3

also the same for the other firm representing

4

Mr. Takayesu?

5

MS. D'ENBEAU:

6

COUNCILMEMBER HOKAMA:

Okay, is it

For the,Ayabe firm, yes, it is.

Correct.

Okay, and both of our former

7

employees are well aware of these partners'

8

capabilities to provide them an adequate defense?

9
10

MS. D' ENBEAU:

Yes.

COUNCILMEMBER HOKAMA:

Is there anything else that you

11

would share with the members of this Committee this

12

afternoon regarding either firm?

13

MS. D'ENBEAU:

Other than the fact that they both --as

14

did Mr. McCorriston's firm, they both ran -- what

15

call conflict check, and that's checking everything

16

through their computerized programs and so forth, as

17

I understand it, to make sure that they have never

18

had any dealings with Mr. Holland.

19

that apparently isn't 100 percent accurate in any

20

case.

21

respect to Mr. McCorriston that he had talked to

22

him.

23

come forward, but I don't 'think so.

24

gist of your question, sir.

25

Mr. Holland did make

th~

As you know,

allegations with

So I can't promise something like that won't

COUNCILMEMBER HOKAMA:

If that was the

Yeah, thank you for that,
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Ms. D'Enbeau.
My other question would be -- and I know you

2
3

just mentioned this July 15th.

4

since the last meeting where we had discussion

5

regarding Mr. McCorriston's firm and now you mention

6

now we have this Federal July 15th attachment?

7

MS. D'ENBEAU:

What has changed

If you're asking me why this was brought to

8

you at this time rather than earlier, that's totally

9

my fault.

We should have done this earlier and we

10

appreciate your being willing to amend the reso at

11

this time.

12

COUNCILMEMBER HOKAMA:

Okay.

So just so that we can

13

understand that better.

14

purview of the United States District Court and not

15

part of any State court proceedings?

16

MS. D'ENBEAU:

This case is now under the

This is an additional lawsuit.

So this --

17

I think we ran through the number of cases before,

18

but this is a new one, if you will.

19

answer your question, yes, this is in the United

20

States District Court.

21

COUNCILMEMBER HOKAMA:

The -- so to

But we will also be presenting

22

defense in a State Circuit Court or are we still In

23

State court?

24
25

MS. D'ENBEAU:

The State court case is actually the

enforcement case that the County of Maui filed.
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1

in order to gain compliance with our rules and

2

regulations, as I believe -- explained before, when

3

the notice of violation was issued to Mr. Holland,

4

although he admits that he did occupy and continues

5

to leave his personal possessions in the building --

6

in the house, he hasn't paid the fines and he hasn't

7

been willing to comply with the requests, so that's

8

actually a case in which we are

~he

plaintiffs, or

9

the-County of Maui, that is to say.

And then this

10

case is the Federal case being brought against

11

Mr. Apana and Mr. Takayesu and also John Does, which

12

have not yet been identified.

13

could be additional defendants in this case,

14

although I would add that John Does are only proper

15

if you don't know -- you being the attorney who

16

file~

17

identities of any of these people, so I wouldn't

18

anticipate any of the other people being named that

19

have already been discuss,ed.

2,0

21

22

So there possibly

the ,suit, don't know at the time you filed the

COUNCILMEMBER HOKAMA:

Thank you.

Thank you,

Mr., Chai rman.
CHAIR CARROLL:

Members, any further questions before I

23

give my recommendation on this?

If not, I would

24

entertain a motion to adopted the revised proposed

25

resolution, authorizing the employment of special
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1

counsel Ayabe Chong Nishimoto Sia & Nakamura for

2

James B. Takayesu t former Corporation Counsel, as

3
4

COUNCILMEMBER MOLINA:

So moved.

5

COUNCILMEMBER HOKAMA:

Second.

6

CHAIR CARROLL:

7

8
9

10

Been moved by Mr. Molina t seconded by

Mr. Hokama.

Mr. Molina.

,COUNCILMEMBER MOLINA:
discussion?

No discussion?

Ms.

Any further

Johnso~.

COUNCILMEMBER JOHNSON:

I have a question of Corporation

11

Counselt and if they can answer this t fine.

12

I had filed a formal complaint with Office of

13

Disciplinary Counselt and this was prior to any

14

action that came from the Office of Corporation

15

Counsel on my issues last term t I had filed a formal

16

complaint against Mr. Takayesu and also

17

Mr. Minatoya.

18

I believe that I can set those feelings aside t and I

19

just want to find out if there is any problem with

20

having -- I have both a complaint filed against

21

Mr. Takayesu and Mr. Minatoya.

22

conflict of interest or any problem that would

23

preclude me from voting on either of these issues?

24
25

MS. D'ENBEAU:

Because

I have my own personal feelings t but

Do you see any

I guess that's not a question that I would

be able to answer.

That's really for the Board of
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1

Ethics, and so I, can't answer that at this point,

2

but I guess that's all I can really say about it.

3

COUNCILMEMBER JOHNSON:

Well, at this point, then,

4

Mr. Chair, I would just for the body's -- either

5

their view or I'll recuse myself so that there's no

6

question.

7

CHAIR CARROLL:

Are there any objections?

8

COUNCILMEMBER NISHIKI:

9

VICE-CHAIR KANE:

Mr. --

No objections to recusing.

Yeah, Mr. Chair, I'd just like to

10

comment.

11

Johnson coming forward and making this -- making the

12

body aware.

13

recuse herself, that would be for the body to

14

determine, and for me, as an individual member, I

15

see no conflict.

16

she can set her personal feelings, whatever it is,

17

positive, negative or whatever it is, she can set

18

that aside and vote on this matter.

19

have no problem with supporting having her be a part

20

of the vote for this for these resolutions.

21

CHAIR CARROLL:

No objections.

Obviously if she felt she needed to

She stated up front that she feels

The Chair concurs.

anything?

And for me, I

Does anyone else have

If not

23

COUNCILMEMBER JOHNSON:

24

CHAIR CARROLL:

25

And I appreciate Member

Thank you.

Thank you.

discussion?

Is there any further

Hearing none, all in favor of the
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motion, signify by saying "aye."
,

2

COUNCIL MEMBERS VOICED AYE.

3

CHAIR CARROLL:

4

VOTE: AYES:

5
6
7

NOES:
ABSTAIN:
ABSENT:
EXC. :

Opposed?
Chair Carroll, Vice - Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and
Tavares.
None.
None.
None.
None.

8

MOTION CARRIED.
9

ADOPT REVISED RESOLUTION TO EMPLOY
SPECIAL COUNSEL AYABE CHONG NISHIMOTO
SIA & NAKAMURA.

ACTION:
10
11

12

CHAIR CARROLL:

Motion carried.

13

The next item we have is Number 2, that's --

14

and the Chair would entertain a motion to adopt the

15

proposed resolution Authorizing Employment of

16

Special Counsel Roeca Louie & Hiraoka for Richard K.

17

Minatoya," Former Deputy Corporation Counsel.

18

COUNCILMEMBER MOLINA:

19

COUNCILMEMBER PONTANILLA:

20

CHAIR CARROLL:

Mr. Pontanilla.

2~

COUNCILMEMBER MOLINA:

23

CHAIR CARROLL:

25

Second.

Been moved by Mr. Molina, seconded by

21

24

So moved.

Mr. Molina.
No discussion.

Any discussion?

Hearing none, all in

favor of the motion, signify by saying "aye."
COUNCIL MEMBERS VOICED AYE.
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CHAIR CARROLL:

2

VOTE: AYES:

Opposed?
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and
Tavares.
None.
None.
None'.
None.

3
4
5

NOES:
ABSTAIN:
ABSENT:
EXC. :

6

MOTION CARRIED.
7

ACTION:

ADOPT RESOLUTION TO EMPLOY SPECIAL
COUNSEL ROECA LOUIE & HIRAOKA.

8

9

CHAIR CARROLL:

Motion carried.

Thank you.

Now we will go back to Number 1 on this

10

11

agenda item.

12

the former Mayor, James H. Apana, Jr., former

13

Corporation Counsel, James B. Takayesu, in a new

14

lawsuit that's been filed in Federal court entitled

15

Dennis P. Holland, et al. versus James H. Apana, et

16

al., and at this time I'd like to ask Corporation

17

Counsel to provide the

18

about the Department's assessment of a good faith

19

basis for indemnification.

20

We have the resolution to inqemnify

Comm~ttee

with information

I'd also like Deputy Corporation Counsel to

21

explain the reasons the Department believes

22

indemnification is necessary at this time, despite

23

the request to hire special counsel for those

24

individuals.

25

MS. D'ENBEAU:

Ms. D'Enbeau.

Yes, I think the reasons for the good faith
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basis we would have to ask for an executive session

2

because that would go into matters that would

3

pertain to the lawsuit itself.

4

indemnification issue

5

counsel issue

6

time in open session.

l

as opposed to the special

l

I think I can address that at this

Indemnification

7

As far as the

l

of course

l

as you're all

8

well aware

is the promise of the County!to pay

9

whatever damages might be assessed against these

I

10

individuals.

11

according to our assessment

12

details

13

just to say that according to our assessment they

14

were acting within the scope of their employment

15

that the policy we would urge would be to go ahead

16

and indemnify them so that they don't -- they don't

17

have hanging over them a -- ,a black mark

18

willI on their credit ratings and their ability to

19

practice their professions and so forth while this

20

is pending.

21

Because they're acting within -I

and if you want more

that would be in executive session

l

l

l

but

I

if you

This is separate from the issue of the

22

separate counsel.

Ordinarily these things come

23

together

24

confusing

25

criminal allegations that are out there -- now

and I recognize it makes it somewhat

l

l

but in this case the -- because of the
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they're not -- this is not of course a criminal

2

charge.

3

the criminal charges that are out there, whereas it

4

might be -- from the County's perspective it might

5

be in the County's -- as the attorney for the

6

County, we would want everything to move forward

7

quickly.

8

testify and explain what's going'pn, and we feel

9

like if that were done, then this whole thing

10

This is a civil lawsuit.

But because of

We would want everybody to be able to

would -- would move along more quickly.
But the problem is because there's these

11

12

allegations against these individuals for -- in ways

13

that we could not indemnify them for criminal

14

charges, it creates a conflict because their best

15

interest, what's best for them to do in any given

16

situation, particularly when they're called on to
"-"'-.

17

testify or called on to answer questions, what's

18

best ,for them may not be the same thing as best is

19

for the County as a whole.

20

means.

21

And that's what conflict

Conflict, from the point of

vi~w

of the

22

attorney, just means, gee, I'm supposed to be

23

representing both of these entities, and if I did

24

the best for this one over here, that might be

25

different than what's the best for the one on my
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1

right hand, and therefore, I can't have those

2

divided loyalties and therefore somebody else needs

3

to decide for Mr. Takayesu what's the -- what's in

4

his best interest.

5

If that makes sense.

That's different from indemnifying.

6

Indemnifying is our assurance to our employees,

7

present and past, that they are not going to be hung

8

out to dry, so to speak, for doing their jobs, and I

9

think that's a separate policy issue, and of course

10

that's totally up to this body to decide what to do

11

about it, but that would be my explanation, if that

12

answers the question.

13

come together, so it's a little bit different.

14

CHAIR CARROLL:

Thank you.

I know that usually they do

Members, questions?

Hearing

15

no questions, the Chair will give his

16

recommendation.

17

in the proposed resolution indemnifying former Mayor

18

James H. Apana, Jr., and former Corporation Counsel

19

James Takayesu in Case No. CV03-00296 DAE/KSC,

20

Dennis P. Holland versus -- et al. versus James H.

21

Apana, et al.

22

VICE-CHAIR KANE:

23

COUNCILMEMBER MATEO:

24

CHAIR CARROLL:

25

The Chair would entertain a motion

So moved.
Second.

It's been moved by Mr. Kane and seconded

by Mr. Mateo.

Mr. Kane.
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VICE-CHAIR KANE:

2

CHAIR CARROLL:

No further discussion.
Any further discussion?

Hearing none, all

in favor of the motion, signify by saying "aye."

3

4

COUNCIL MEMBERS VOICED AYE.

5

CHAIR CARROLL:

6

VOTE: AYES:

Opposed?
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and
Tavares.
None.
None.
None.
None.

7

NOES:
ABSTAIN:
ABSENT:
EXC. :

8
9

10
MOTION CARRIED.
ACTION:

ADOPT RESOLUTION INDEMNIFYING
DEFENDANTS.

12
13

CHAIR CARROLL:

14

Motion carried.

Thank you, Members.

If there's -- we've only been going for 45

15

minutes, so unless anybody needs a recess, we'll

16

just 'proceed.

Mr. Garneau I think will be representing us,

17
18

for the rest.

19

MR. GARNEAU:

20

CHAlR CARROLL:

21

COW-12

22
23

And thank you, Corporation Counsel.

Yes, I will be here this afternoon.
Thank you.

GRANT OF A LICENSE TO OCCUPY COUNTY REAL
PROPERTY TO BOYS & GIRLS CLUB OF MAUl, INC.
(C.C. No. 03-177)

CHAIR CARROLL:

Members, the next item on the agenda is

24

Committee of the Whole Item No. 12, Grant a License

25

to Occupy Real County Property to the Boys & Girls
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1

Club of Maui, Incorporated, Kahului.

2

us today Mr. Glenn Correa -- could you please join

3

us

4

Would you care to make a -- you have anything to say

5

on this item?

6

MR. CORREA:

We have with

from the Parks, and make an opening statement.

Good afternoon, everybody.

I have Pat

7

Matsui, my specialist in this field, to comment on

8

this.

9
10

Pat.

CHAIR CARROLL:
MR. MATSUI:

Mr. Matsui.

Thank you.

Good afternoon.

This license and

11

grant of real property is a condition that was

12

requested by the Council in order for the

13

construction of the new Boys & Girls Club Central

14

Clubhouse in Central Maui, and it's a 35-year

15

license that is being brought before you.

16

reviewed by Grants Review Committee.

17

approved.

18

be scheduling very shortly a presentation on the

19

design for the new Boys & Girls Club.

20

to be sometime in August.

21

questions on the design, that part will come later.

22
23
24
25

CHAIR CARROLL:

It was

It was

Now it's being sent down to you.

I

Thank you.

Department?

We will

That's going

So if you have any

Any questions for Parks

Mr. Mateo.

COUNCILMEMBER MATEO:

Thank you, Mr. Chair.

Good afternoon.

When -- when they get this
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lease for 35 years of this new facilitYr in the

2

event there is any repairs or maintenance that's

3

needed on the building r who pay for that?
J

4

MR. MATSUI:

I believe. it's the County.

5

COUNCILMEMBER MATEO:.

The County.

So we offer a facility

6

for a dollar a year on -- you know r a dollar a year

7

to these non-profi.ts and maintenance and repair

8

work r we pay for that?

9

MR. MATSUI:

OkaYr there's a difference.

I think the

10

day-to-day maintenance is by the-Boys & Girls Club r

11

but if there's any major repairs.

12
13

COUNCILMEMBER MATEO:

And we're def ining maj or as over

over $l r OOO r $5 r OOO r or what's major repairs?

14

MR. MATSUI:

15

that.

Yeah; I don't think there's any definition on

16

COUNCILMEMBER MATEO:

17

CHAIR CARROLL:

18

VICE-CHAIR KANE:

Thank you.

Thank your Mr. Chair.

Mr. Kane.
Thank your Mr. Chairman.

Good afternoon r Mr. Correar Mr. Matsui.

19

20

MR. CORREA:

Good afternoon.

21

VICE-CHAIR KANE:

In the license agreement r Section Br

22

under Special Conditions r. Terms r and Covenants r the

23

second sentence r if-you can prQvide clarification r

24

and perhaps -- orr yeahr clarification r and I'll

25

read r The licensee may charge the licensor r in other
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words/ in this case Boys & Girls Club of Maui may

2

charge licensor/ the County of Maui/ a reasonable

3

fee to offset licensee's expenses or costs to be

4

incurred by licensor's use/ provided said fee is not

5

computed on a per participant basis based on

6

licensee's membership dues.

7

clarification.

8

use the facility that the licensee can charge us a

9

fee to use our own facility?

10

MR. MATSUI:

Try provide

Is that say that if we as the County

Okay/ that came about/ for example/ was like

11

if the Summer PALS or one of the County programs

12

wanted to use part of the facility and the fee would

13

be to reflect like electricity costs/ reasonable

14

types/ like electricity costs/ that kind of thing.

15

VICE-CHAIR KANE:

Is this boilerplate language when you

16

folks in Parks and Recreation -- specifically when

17

you work with license agreements?

18

that you folks incorporate into all your license

19

agreements or is this something that is specialized

20

for this particular instance?

21
22

23

MR. MATSUI:

Is this something

In this particular instance it was kind of

special.
VICE-CHAIR KANE:

It wasn't the boilerplate type of thing.
Okay.

Because -- first I think there's

24

some ambiguity when there's the term -- reference as

25

a/ quote/ reasonable fee/ unquote/ and the second
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1

one is to offset licensee's expenses or costs to be

2

incurred.

3

kind of get to your example specifically.

4

the cost of electricity.

5

much electricity is used, as an example of costs

6

incurred?

7

dollar per annum being charged, why would we allow

8

ourselves to get nickel and dimed on the -- the

9

small charges, when in fact as stated in the -- in

So as your example -- and I'm going to
You used

How does one determine how

And are these -- because there's only a

10

the attached reso the fair market is 2,700 plus

11

dollars, we're only charging them one dollar, and

12

yet we're going to be nickel and dimed for 50 bucks

13

here, 80 bucks there, $130 here, five bucks there.

14

Why would we -- why would we put something like that

15

in there, knowing that we're -- I mean, they -- they

16

know going in. that they.' re going to have pretty much

17

set costs and overtime as costs increase, they're

18

going to have to be eating these things.

I j'ust

\

19
20

don't understand the logic of us.
MR. MATSUI:

Okay, you know, like if it's Summer PALS, you

21

know, that's a program that's not just one day.

You

22

know, it's like, you know, over one or two months

23

that -- costs do add up.

24

might be some fees accompanying staffing, you know,

25

where Boys & Girls Club may need to provide a staff

The other part is there

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090

COW 7/30/03

38

1

member there to monitor the use.

2

might be a consideration thererbut this just allows

3

that to be done.

4

of courser and it would have to be reasonable.

5

VICE-CHAIR KANE:

6

MR. MATSUI:'

7

8
9

SOr

you know r that

They wo~ld have to negotiate itr

What does that meanr reasonable?

Wellr I think it should reflect what is

being -- what is their true expense.
VICE-CHAIR KANE: ' Yeahr Mr. Chair r I apologize.

I'm just

having some difficulty I guess with it's our

10

facilitYr the County's going to be lobbied to build

11

new facilitYr we're giving it 35 year use for a

12

dollar a year r and on top of that we're -- we're

13

going to consider taking a Summer PALS program into

14

a facility that's already being occupied by an

15

entity that's going to be functioning with their

16

day-to-day functions.

17

just -- that's just some of the difficulty I have

18

there.

19

CHAIR CARROLL:

20

VICE-CHAIR KANE:

21

CHAIR ,CARROLL:

22

VICE-CHAIR KANE:

I'm done r Mr. Chair.

Thank your Mr. Kane.

I'm

Mr. Nishiki.

SorrYr Mr. Chair.
One moment r Mr. Nishiki.

Mr. Kane.

One other final question r Mr. Chair.

Is

23

Mr. -- is the representative from Boys & Girls -Club

24

going to be available for questions?

25

mean we'll finish with Department r but --

Not now r but I
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1

CHAIR CARROLL:

2

VICE-CHAIR KANE:

NOr

they are available.

OkaYr and so I'll reserve my question

3

for when you recognize that person to come down.

4

Thank you.

5

CHAIR CARROLL:

Thank you.

6

COUNCILMEMBER NISHIKI:

Mr. Nishiki.

I'm having a hard time even giving

7

these guys 35 years.

Does this mean that we're tied

8

into them running our youth programs by giving them

9

the lease of 4 point whatever acres?

And I see in

10

here already they're anticipating the buildings

11

that

12

paying.

13

building.

14

piece of property.

15

much liberty as to once they take over this

16

building r that they may be able to charge other

17

users when it is on County land and then County

18

taxpayers' money being used to give them this

19

special deal?

20
21

MR. MATSUI:

I don't know how much of this we're actually
I saw the taxpayers were subsidizing this
We know that the taxpayers also own this

OkaYr number one r there's provisions if they

are not functioning as a Boys & Girls Club anymore.

22

COUNCILMEMBER NISHIKI:

23

MR. MATSUI:

24

COUNCILMEMBERNISHIKI:

25

How come we're giving them so

Point , them out.

The lease would lapse.
Where in the lease do you say that

these special provisions are in there r special
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conditions or what is it?

2

MR. MATSUI:

You'd have to give me, some time to find it.

3

COUNCILMEMBER NISHIKI:

While you look, I've got another

4

question.

Are we anticipating that the County's

5

going to allow them to run all our, whatever they

6

call it, Youth Center program?

7

Youth Center is?

8

MR. MATSUI:

9

COUNCILMEMBER NISHIKI:

Is this where the

That's right.
Currently located and will be

10

located, and I can't remember what we're spending on

11

this building, capital costs.

12

Millions of dollars?

13

MR. MATSUI:

14

COUNCILMEMBER NISHIKI:

What are we spending?

$2 million.
Anyway, I'll get back to the

15

question about these special conditions.

16

located them?

17

what they're doIng and there may be another group

18

that wants to come in and run the programs, where is

19

that clause that gives the County the ability to do

20

so?

21

the County for a dollar a year, Mr. Chairman.

22

me a deal like that.

23

The County's going to build it for me.

24

even more.

25

MR. MATSUI:

I

Have you

My concern is if we're not happy with

mean, I'd love to have a -- rent a place in

Okay, yeah.

Find

For 35 years, I'd love it.
I'd love it

In Exhibit B, Item NO.7.
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COUNCILMEMBER NISHIKI:

The General Conditions, is that

2

the one, Pat?

In the event the grantee fails to

3

adhere to any of the conditions listed here, the

4

County may terminate it?

5

MR. MATSUI:

That's correct.

6

COUNCILMEMBER NISHIKI:

That's the one.

And when that question was asked

7

of you, if this entity, let's say we've got --

8

because I think that when these buildings are

9

built -- I don't know if there's going to be any

10

ability to house people or whatever.

11

clause in here that tells the Boys & Girls Club,

12

look here, you know, these are for Maui County

13

activities and we wish to allow these people to

14

sleep here or

15

they're not going to charge people for the use of

16

this premise?

w~atever.

17

MR. MATSUI:

18

COUNCILMEMBER NISHIKI:

19

stipulates this?

20

MR. MATSUI:

Do we have any

How are we guaranteed that

Okay, that there --

Thatwas

Is there language in here that

okay, that was part of the -- one

2i

of the requests from the County was that this new

22

building provide, a place for off-island teams, youth

23

teams to stay, and this allows Boys & Girls Club to

24

charge a nominal fee.

25

would have to need some supervision, someone staying

Okay, the nominal fee is they
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1

overnight making sure the place is secured and

2

properly used.

3

reflect this.

4

making money off of it.

So the fees that they charge would
It's not that they're going to be
They're not.

Okay, as far as Boys & Girls Club continuing

5
6

to operate, as you know through the County grants,

7

Boys & Girls Club annually receive funds to operate

8

Boys & Girls Club.

9

if they're not doing a good job and the County

Now, you know, if the County

10

decides not to fund them, you know, a major source

11

of their finding is gone, you know.

12

COUNCILMEMBER NISHIKI:

Why don't we have it written this

13

way:

14

that's going to stay there at our premise paid by

15

the taxpayers of Maui County, then when you intend

16

to charge, then you come and justify it, otherwise

17

you can't.

18

Why do we give them the ability to determine who and

19

how much they want to charge.

20

point?

21

MR. MATSUI:

If you wish to charge somebody some money

Why don't we do it in the opposite way?

Do you understand my

As far as how much, you know, you know, it's

22

going to be determined by the expenses.

23

it's not going to be an arbitrary figure they say,

24

you know, we want to charge this much because we

25

want to make this much money.
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1

COUNCILMEMBER NISHIKI:

NOr

but we may not know, and what

2

I'm saying is that if at any point for the facility

3

they want to charge us

4

they have to come.

5

did r perhaps they're outr but this way if they do

6

want to charge anybody for using itr then they've

7

got to come and jl..lstify what it is.

8

them and write the coqtract in that manner.

9

other than that r nobody s'hould be charged.

whoever comes inr then

If we find out later that. they

Put the onus on

10

so hard to do r if you can tell me?

11

something that maybe we can consider?

12

MR. MATSUI:

So
Is that

'Or is that

I guess we can consider working something

13

out.

You mean some kind of fee schedule?

14

that can be done.

15

why such a long-term license is that r you know r

16

Boys & Girls Club are planning also a small

17

gymnasium r you know.

18

gymnasium that has a lot of spectators r but it's a

19

very small -- just has the play courts r and they're

20

looking at r you know r getting outside money for

21

this r' and without some kind of long-term licenser

22

you know r that would not be possible.

23

CHAIR CARROLL:

24

COUNCILMEMBER NISHIKI:

25

CHAIR.CARROLL:

OkaYr

I think

the other question about

It's not your typical

Are you throughr Mr. Nishiki?
Yeahr

I'm done.

Ms. Johnson.
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COUNCILMEMBER JOHNSON:

I'm going to try to answer some of

2

these questions that have been asked earlier,

3

bec~use

4

Youth Center, which also changed over to a Boys &

5

Girls Club while I was there, I think that it might

6

help the body to understand why some of these things

7

are in there.

8

minor repairs, in the annual lease that we received

9

or in the -- whatever the term of our lease was for

10

West Maui Youth Center, there's certain things that

11

when we get the lease, it's actually stipulated what

12

we have to pay for and what we don't have to pay

13

for, but

14

which we had our insurance

15

CountYI as well as '$1 million liability.

16

was something like $500.

17

our deductible.

having been Executive Director for West Maui

l

With regard to major repairs and

for example

I

a huge window got broken
I

l

which is required by the
The cost

UnfortunatelYI that was

So we paid for things like that.

When kids came in in the surrounding areal we

18
19

paid for the water that they get at the water

20

cooler

21

were associated with actually operating that

22

facilitYI but in terms of repairs if they did any

23

damage

24

was done.

25

required and it's stipulated.

l

I

we paid for all kinds

~f

other things that

oftentimes we had to pay for whatever damage
So that is something that's generally
And basically unless
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1

it's something where there's severe damage r it's

2

usually going to be paid for either by our

3

insurance r less whatever our deductible iS r or like

4

if somebody burnt it down it might get sqme

5

assistance from the CountYr but generally we had to

6

have insurance to cover things like that.

7

gener;al ruler all of the expenses were borne by the

8

Youth Center.

So asa

In regard to the actual charges where there

9

10

are charges for different expenses r we would get

11

groups coming in continuously sometimes not from

12

even off -- they would not even be from here.

13

used to get the cheerleaders in when they had the

14

cheerleading competition.

15

was meeting in our facility where it was not on a

16

regular scheduled workday.

17

weekend.

18

facilities even after we became Boys & Girls Club r

19

and we did it because it was basically a County

20

function.

21

them were substantial r we generally paid for out of

22

our own operating budget.

.25

We would have -- Al-Anon

They'd come in on a

So many times we were asked to open our

But all of those expenses r artd some of

Because Boys & Girls Clubs actually bring in

23
24

We

thei~

own programs r they bring in a lot of other

capital r and as Mr. Matsui said r even for the
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gymnasium and some of the other monies that will be

2

used not only to operate the facility but to improve

3

the facilitYr I always felt that it was appropriate

4

where we could to charge small amounts of money for

5

programs r particularly when they were not from the

6

county.

7

or if somebody damaged something r they would know

8

that th'ey had to be responsible.

9

had kids that would come from hand Hana or Molokai

So we would charge a small cleaning charge

And even when we

10

or Lanai r they'd be sleeping allover on our floors.

11

They would usually just kokua r so it was never

12

any thing ,where it was that big a deal.

13

to in these kinds of programs have the flexibility

14

to know when you're going to charger what's

15

appropriate.

But you have

I don't think anybody at Boys & Girls Club

16

17

and nobody at our Youth Center ever would take

18

advantage of that, and we always appreciated the

19

fact that we did have a facility to use from the

20

County.

21

the inconvenience to -- to our programs r but I think

22

that that has still continued in West Maui and they

23

make every attempt to include the larger community,

24

help provide transportation with our van to the kids

25

from the high school to get there after school.

And it was always opened, no matter wh,at
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So it's not easy, but that's some of the

1

2

rationale for having those things there, but it's

3

also Boys & Girls Club is providing a benefit

4

because they do bring in additional revenues,

5

additional programs, and a lot of expertise to the

6

county that would otherwise not be available.

7

it's not just paid for, strictly by the County.

8

is subsidized in large part by Boys & Girls Club

9

programs.

So
It

So I think while it might not have

10

everything answered, at least t,hat was the way that

11

we operated.

12

CHAIR CARROLL:

13

VICE-CHAIR KANE:

So that might give you some insight.

Thank you.

Mr. Kane.

Thank you, Mr. Chairman.

I

wanted to
;-

14

follow up on Member Nishiki's line of questioning.

15

Specifically to I guess the concept of other teams

16

staying at the facility.

17

itself, as well as in the general conditions for the

18

grant of the license, I don't see any reference to

19

that.

20

and please correct me if'it's an incorrect

21

assumption -- is that under Special Conditions,

22

Terms, and Covenants on page 2 of the license

23

agreement, that the licensee shall permit licensor

24

through its Parks and Recreation Department use of

25

the premises for said Department's programs., Does

In the license agreement

So the only assumption that I'm drawing
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this mean that whatever programs that are sponsored

2

or co-sponsored by Departments of Parks --

3

Department of Parks and Recreation would fall under

4

this category and therefore these entities such as

5

outer island teams, which -- for whatever types of

6

competitions we're talking about in housing these

7

kids, is that the vehicle that's going to be

8

utilized to allow these teams to come in and stay in

9

the premises?

10

CHAIR CARROLL:

11

MR. MATSUI:

12

VICE-CHAIR KANE:

Parks.

Yes.
That's where it is?

So by you saying

13

that, so it's not only the teams, it could be

14

whatever you put your names on, this facility can be

15

utilized and that's where I think Mr. Nishiki was

16

mentioning or kind of concluded that there would be

17

some sort of, how shall I say, fee structure that

18

would be created by you folks.

19

that what you folks are intending to do?

20
21
22

MR. MATSUI:

Is that correct?

Is

As far as the fee program, you know, it's not

specifically stated in this agreement.
VICE-CHAIR KANE:

I realize that, but your folks'

23

intention is to create a fee plan based on the types

24

of programs that you folks will be sponsoring that

25

have potential to utilize this current facility and
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S~ction AI

1

future I as it's stated in

2

construction of additional facilities within the

3

premises for use?

4

MR. MATSUI:

Yeah

l

and for the

as far as the Boys & Girls Club

l

as far

5

as off-island teams coming

6

work it through the Parks Department or it would be

7

directly with the Boys & Girls Club.

8

something I would have to work out.

9

VICE-CHAIR KANE:

Yeah l okaYI

I

SOl

I'm not sure if we would

That's

Mr. Chairman l what you

10

just said now kind of creates ambiguity now.

11

Because if you're talking about allowing teams to

12

come and stay at this facilitYI as written you're

13

not acknowledging that.

14

acknowledge that l other than the licensee shall be

15

subject to approval in writing by the licensor if

16

there's any use -- other use.

17

other -- or is that the vehicle that you're going to

18

use if not connected to the Parks and Recreation?

19

And againl I'm just referencing Use of Premises and

20

. Special Conditions

I

Terms

There's nothing here to

I

So is that the

and Covenants with

21

respects to the other uses besides Boys & Girls

22

Club.

23

MR. CORREA:

Councilmember Kane, if the Boys and Club do

24

negotiate the whatever for people to use the

25

facilitYI they still have to come and let us know
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1

because they have the lease.

2

rent it out or whatever, they have to come to the

3

Parks Department.

4

VICE-CHAIR KANE:

If they're going to

Yeah, so that's my question, Director.

5

I'm just trying to get clarification.

Are these --

6

is this where you folks are recognizing Mr. Ma.tsui' s

7

comments about having teams stay overnight or for

8

whatever other reasons, this is where that's

9

recognized?

Where if there's any other use other

10

than the Boys and Girls Club's day-to-day functions,

11

this is where other entities could come in and use

12

with the express permission of the Department?

13

MR. CORREA:

14

VICE-CHAIR KANE:

15

Yes.
Okay.

The other -- Mr. Chairman, if I

may, one final one.

16

CHAIR CARROLL:

17

VICE-CHAIR KANE':

Proceed.
The - - and by the way, Mr. Chair, the

18

General Conditions answer the question that I was

19

going to ask Mr. Hanlon, so I wouldn't be requesting
him to come forward speclfically.

The construction

21

of the additional facilities, because monies are

22

coming in from the outside, what availability to the

23

public

24

with monies outside of taxpayer dollars, will still

25

fall under the General Conditions that there's no

those additional buildings, if constructed
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1

discrimination to utilize those facilities r that all

2

people r whether r you know r for number -- under

3

number one r basis of sex r sexual orientation r

4

national origin r et cetera r even with new buildings

5

built with private monies r all this will still

6

apply?

7

MR. MATSUI:

8

CHAIR CARROLL:

9

VICE-CHAIR KANE:

10

Tha t 's con;ect.
Ms. .Tavares.
Thank your Mr. Chair.

COUNCILMEMBER TAVARES:

Yeah r thank you.

On page 2 of

11

the -- I guess it's Exhibit Ar where it talks about

12

the use of the premises r it states there that the

13

licensee shall use or allow the premises hereby

14

licensed to be used solely for the operation of .the

15

Boys & Girls Club of Maui and for the construction

16

of additional facilities within the premises.

17

of the premises other than by the licensee shall be

18

subject to the approval in writing by the licensor.

19

So to mer it means the Parks Department has control

20

over all activities that are not a Boys· & Girls Club

21

activity.

22

So a team staying

Use

visiting and staying

23

there is not an activity of the Boys & Girls Club

24

and that would require approval from the Parks

25

Department.

And at that pointr I guess as we're
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1

talking about it/ it would be easier for everybody/

2

including the Parks Department personnel and

3

everybody else/ to have a predetermined or preset

4

amount of money that will be charged per head for

5

other uses.

6

like/ you know/ the team staying there or visiting/

7

whatevers/ so that you don't have to go through a

8

negotiation and justification every time there is a

9

request for something to happen there.

And you can maybe categorize the uses

So I think by the i

10

--

you know/ the Parks

11

Department has a pretty good idea of what it costs

12

to operate a certain facility/ you know/ the

13

electrical charges/ you know/ the water charges/ how

14

much it's going to cost to have somebody there as a

15

security person based on their rate of -- you know/

16

whatever that security person's going to get.

17

you can derive that ahead of time and have something

18

in place so it's not s'o cumbersome a deal.

So

19

But I do believe that the Parks Department

20

does have to maintain control over this property.

21

It is still the County of Maui's property and a

22

great deal of the money -- or the majority of the

23

money is taxpayer dollars.

24

obligation/ as has been brought out here/ to assure

25

that the taxpayers' money is being spent wisely and

So we have an

/
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that there are appropriate controls.
I also read in here on the next page under

2

3

Termination is that the licensor reserves the right

4

to terminate this agreement at its discretion

5

within -- with 30 days' written notice.

6

that's very broad and very flexible.

7

something occur that is not in keeping with either

8

the promise or the grant agreements for other

9

programs or with other departments, like Human

Well,

So should

10

Concerns for their youth programs, if those fall

11

through, then the Department, or the County of Maui

12

can terminate this agreement.

13

correctly, Mr. Corp. Counsel?

14

CHAIR CARROLL:

15

MR. GARNEAU:

Am I reading this

Mr. Garneau.
Yeah, Mr. Chair.

Yes, Councilmember

16

Tavares, that is very broad and so it would allow us

17

to cancel.

18

COUNCILMEMBER TAVARES:

I mean there's -- I know that, you

19

know, we put these things out there because we have

20

organizations that are willing and able to provide

21

services that otherwise the County of Maui would be

22

providing, perhaps.

23

for us to have these programs for the community, but

24

at the same time we do have to protect our assets.

25

And I don't know if there's a way -- I mean I'm sure

So the partnership is essential
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1

there's a way, but between now and whenever that we

2

more clearly define what that maintenance business

3

is, repair and maintenance, because that question

4

comes up all the time.

5

Ten years from now when that building needs

6

to be re painted, whose responsibility is it to

7

paint it?

8

through no fault of the licensee, whose

9

responsibility is it?

Or if the roof leaks or --

10

those kinds of things.

I think those need to be

11

spelled out a little more definitely.

12

going to need to define minor repairs, and if we put

13

a dollar amount on it or something, then that's

14

fine, or if it's a repair needed because of the

15

negligence of the licensee, that's another story.

16

That's where the insurance kicks in.

17

If the plumbing situation breaks down

I mean, we're

But, you know, it just seems to be a little

18

too broad in that area.

Because from experience

19

from looking at youth centers, even when this was

20

the Central Maui Youth Center and we had problems

21

with it before -- and Mr. Matsui I think is aware of

22

those problems that we had with it before -- who was

23

responsible to do what?

24

spelled out in the other agreements and led to a lot

25

of, you know, hemming and hawing and neglect, and

And that wasn't clearly
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1

then later the Parks Department had to fix it anyway

2

and it cost more money.

3

clearly defined somehow, I think that will help all

4

the parties involved.

5

CHAIR CARROLL:

6

VICE-CHAIR KANE:

So if we have it more

Thank you.

Mr. Kane.
Just follow-up on that.

Is it

7

appropriate from a legislative standpoint to create

8

I guess a set of criteria that should be considered

9

within a license agreement that -- that addresses

10

those specific issues?

11

not, then later on it's going to be case by case,

12

each individual situation is going to come forward

13

and we're going to be -- you know, it's the nickel

14

and dime again, you know, and my -- nickel and dime

15

I mean 5,000 here, 10,000 there, you know, 25,000

16

here and there and it

17

cumbersome to be able to manage that type.

18

Because, again, if they're

pretty soon it gets very

So by having that criteria set up, and so

19

both parties are protected, as Member Tavares said.

20

You know, I think that may be something that we as a

21

body need to consider taking up.

22

Mr. Garneau, I don't know if administratively that

23

could be done or should be ddne or legislatively we

24

need to do and just, you know, impose it somehow

25

on -- you know, codify it or whatever so that when

And ,maybe,
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1

we deal with license agreements, that there is a

2

specific criteria that needs to be considered in

3

order to have a license agreement come through, you

4

know, with success.

5

CHAIR CARROLL:

6

MR. GARNEAU:

Mr. Garneau, any comments?

Mr. Garneau.
Yes, thank you, Mr. Chair.

Well, I've heard

7

a couple things commented on.

The one they

8

commented on -- Councilmember Tavares on, things

9

like minor repairs, major repairs, and so forth,

I

10

would like to see if we're going it make those kinds

11

of requirements, I'd like to see them in the license

12

itself, in the agreement itself.

13

With regards to a fee schedule, given that

14

the license is for such a long period of time and

15

needs will change over that time, I would rather see

16

the license maybe reference, you know, a fee

17

schedule and then allow the Department and the

18

Boys

19

that can -- that has to be flexible and change over

20

time.

21

agreement.

22

those -- if those

23

they should be made within this agreement itself

24

with regards to repairs and who's responsible for it

25

and how they're defined and so forth.

&

Girls Club over time to negotiat,e so that

I wouldn't want that included in the
But the first part, yes, I think that if
reco~mendations

want to be made,
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sense to set it forth in there.

2

VICE-CHAIR KANE:

3

CHAIR CARROLL:

4

VICE-CHAIR KANE:

Mr. Chair.
Yes, Mr. Kane.
And just following up.

Is there any --

5

and I didn't see any language here, and there's to

6

more points I'd like to make and then I'll

7

relinquish.

8

language here that -- that puts this agreement

9

subject to a new -- new laws that are put in place

The first point would be is there

10

via

11

where we do come up with a fee schedule where it

12

would be modified, this would be -- there would be

13

like an automatic modification of the lease as

14

stated by County Code, you know, whatever it is,

15

that has a direct link to the agreement?

16

something that needs to be stated in here as part of

17

a legal -- again, a boilerplate language?

18

something that should be considered that's not here?

cod~s?

I mean, if we make adjustments to codes

Is that

Is that

19

And that's, again, to protect the County as

20

well as -- I'm not going to say the licensee more,

21

but. in this case the users of the facility that's

22

being managed by the licensee.

23

try

24

what not, and so if we put through some code

25

amendment or we repeal something or we add something

t~

Because usually we

do stuff that protects health and safety and
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1

in, wouldn't we have a license agreement subject to

2

those changes and so that the contract -- or the

3

license agreement would reflect those changes for

4

the protection of the public and the users?

5

CBAIR CARROLL:

6

MR. GARNEAU:

Mr. Garneau.
Yes, thank you, Mr. Chair.

Normally you

7

would want to include in an agreement -- and I don't

8

have my finger on it exactly right now, but some

9

sort of clause that says who's responsible for

10

maintaining compliance with all State and County

11

laws.

12

somewhere and set forth whose responsibility so no-

13

matter how the law's changed, you'd always be in

14

compliance, but some sort of affirmative statement.

15

This may have that.

16

Let's see.

17

to include in this type of agreement.

18

I mean, you'd expect that to be in here

VICE-CHAIR KANE:

There's a lot of boilerplate.

If it isn't there, that is a good thing

Thank you.

And the final point,

19

Mr. Chair, and thank you for bearing, but I think

20

we're doing -- we're all trying to attempt to cover

21

some concerns.

22

the hat now and I'm in the licensee's place now.

23

When I look at page 3 under the Termination Clause,

24

The licensor hereby reserves the right to terminate

25

this license at his discretion within 30 days of

The other one, I'm going to change

RALPH ROSENBERG COURT REPORTERS, INC.
(808)

524-2090

COW 7/30/03

1

59

written notice to licensee.
So it's no secret that I have problems with

2

discretionary authority, because now, really,
4

there's no protection.

5

it's reasonable or -- I mean, the Director could' --

6

and I'm not talking about Mr. Correa, but I'm saying

7

a Director of the Parks and Recreation could on a

8

personal level have a problem with a

9

Director of the Boys & Girls Club, whoever that

It doesn't say, you know, if

Execu~ive

10

person'isnow or 33 years from now.

11

prevent -- I mean how can we prevent that type of

12

discretionary abuse from ever occurring?

13

'Because this

l~nguage

What would

basically is for the

14

County, and that's fine, but because it's an

15

agreement and because the County's going, hey, yeah,

16

go out and get those private dollars now, you know,

17

corne spend money, corne build buildings.

18

the way, after you build your building, if I have a

19

personal problem with you, under this termination

20

clause, I don't have to have a reason.

I can just

21

say, you know what, we're terminating.

Written

22

notice.

23

writing.

24

notifying you that this license is going to be

25

terminated~

And, oh, by

It doesn't specify what has to be said in
All it has to say is we are hereby

and that's it.

That's all that has to
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1

be said.

2

it doesn't state that you need a reason.

3

Mr. Garneau.

4

CHAIR CARROLL:

5

MR. GARNEAU:

There's no reason because in the agreement

Mr. Garneau.
Yes, thank you, Mr. Chair.

No, it doesn't.

6

I mean, off the top of my head some of the things

7

that you could include for language might be you

8

could qualify it basis for cause, you could set

9

forth what cause is, you could have a -- link it

10

somehow to the grant agreement, you could do annual

11

reviews and see how they're performing and maybe

12

cause is under performance or so forth.

13

a lot of ways you could handle that and limit it

14

that would both protect the county and give the --

15

the licensee adequate protection too.

16

This is very broad.

So there's

You could -- under this

17

particular section we could just write them a letter

18

and that would end it for a reason or no reason.

19

if you wanted to have -- have that be not so broad,

20

I mean, I could come up and suggest different ways

21

we could do that.

22

of the ways may be, you know, to look for some sort

23

of cause as a reason for -- you know, sometimes ln

24

agreements you'll have -- have set forth, well, if

25

do you this, we'll give you -- we'll give you notice

I'd be happy to do that, but some
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1

and we'll give you a certain opportunity to cure

2

that.

3

and so on and so forth, so it's a procedure in place

4

that could lead to the termination, or you might

5

just have, as I said, a process.

6

involves really the County's involvement year after

7

year, you might have some sort of process of

8

reviewing performance and have that, but in any

9

event, you'd have to decide upon what sort of

And if you don't, then something else happens

Since this

10

procedure you would want and write the appropriate

11

language there.

12

VICE-CHAIR KANE:

13

CHAIR CARROLL:

14

VICE-CHAIR KANE:

15

CHAIR CARROLL:

16

VICE-CHAIR KANE:

Mr. Chairman.
Yes, Mr. Kane.
Just two sentences.
Proceed,
What we need to consider is what was

17

stated in yesterday's meeting by I believe Mr. --

18

Member Hokama when we were in Planning and Land Use,

19

and that is we need to do it right, because if we

20

don't do it right, then we're going to encounter,

21

because of various ambiguities that may be apparent,

22

later on we're going to pay for it, and it may be

23

more difficult later on.

24

when we have a contract like that -- I'm going to

25

call it a contract, but a license agreement, we want

And we're trying to --
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1

to make sure that both parties are protected.

2

think the specifics that are being brought out in

3

this discussion I think are meant or are intended

4

to -- to protect both parties, and most importantly

5

the people -- the users, which is going to be the

6

public, the Boys & Girls Club and whoever the

7

whoever the Parks and Recreation Department deems

8

allowed to use this facility, that they have a

9

facility that's -- that's safe for them to use.

10

And I

So it seems like we had a lot of points that

11

were brought forward, and Corp. Counsel acknowledged

12

that there could be some considerations for changes,

13

and I don't know, Mr. Chair, if you are willing to

14

push this forward and have those considerations

15

brought on at the Council level or have a deferral

16

of this item and then bring it back with those

17

changes.

18

brought out issues that we need to have considered.

19

CHAIR CARROLL:

Either way, I think the discussion has

Thank you.

We have three things really

20

that we need to consider.

What Mr. Kane just

21

discussed, contract, .making sure that we protect the

22

Boys & Girls Club, and Mr. Garneau has indicated

23

that wording can be worked out for that.

24

the repairs.

25

insurance company, I believe.

We have

We need a cutoff number, like an
I think everyone
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1

agrees on that, to where -- 100, 500, whatever we

2

have, that they take care of and after that, you

3

know, we take care of.
And as for the charges for people using the

4
5

facility, I would hope that that could be done

6

administratively so they have the flexibility as we

7

go along to adjust that and work with the Boys &

8

Girls Club.

9

that we cannot foresee, and I don't want them corning

Electric rates go up 50 percent, things

10

back to the Council.

So I would hope that that

11

could be done administratively.

12

doing

13

tell you what.

14

take a 15-minute recess.

I don't know--

if we could do this over here or not.
It's three o'clock.

15

COUNCILMEMBER PONTANILLA:

16

CHAIR CARROLL:

17

COUNCILMEMBER PONTANILLA:

I'm going to

Mr. Chair, before you recess'.

Mr. Pontanilla.
Just a question to the

18

Department.

19

Department, quick one.

20

high school to utilize County facilities?

21

do, do we charge them?

I'm sorry.

22

MR. CORREA:

23

COUNCILMEMBER PONTANILLA:

24
25

I have a question for the
Do we grant any athletes or
And if we

If it's for the youth, we don't charge.
Traveling teams, like Molokai,

Lanai.
MR. CORREA:

I

No, we don't charge.
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1

COUNCILMEMBER PONTANILLA:

2

CHAIR CARROLL:
3:15.

3

Thank you.

15-minute recess.

We will reconvene at

(Gavel)

3:02 p.m.

4

RECESS:

5

RECONVENE:

6

CHAIR CARROLL:

3 :21 p.m.

(Gavel)

Committee of the Whole meeting

7

of July 30th, 2003 is now back in session. , Members,

8

after conferring with the Staff during the break, I

9

feel that the changes are substantial enough that we

10

need to defer this item.

11

,the next meeting, and then I'm sure by that time we

12

can work out all the things that the members have

13

brought up and incorporate them and then it only has

14

to go to Council for one reading being a reso.

15

while we have Mr. Hanlon here, before I do defer

16

this item, are there'any questions that

17

would like to question him, since we have him

18

present?

19

COUNCILMEMBER PONTANILLA:

20

CHAIR CARROLL:

21
?:

23

CHAIR CARROLL:

25

anybody

Mr. Hanlon, could you please come to the

No objection.
That's what I like, a cooperative

Committee.
MR. HANLON:

But

I have one.

podium.

22

24

I'd like to defer it till

Hello.

My name is Colin Hanlon.
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1

CHAIR CARROLL:

2

MR. HANLON:

3
4

Mr. Pontanilla.

I'm the Executive Director with the Boys &

Girls Club, just for the record.
COUNCILMEMBER PONTANILLA:

Hi.

I just have a question in

5

regards to other sites, if you do have in mind in

6

coming to the County, similar to what you're doing

7

today, for the different sites that you run today on

8

County premises?

9

MR. HANLON:

We run -- currently we run four sites on

10

County premises and one on the Department of

11

Hawaiian Homelands land.

12

only gotten year-to-year, I guess, license

13

agreements or leases with the contract that we get

14

from the Department of Hawaiian -- I mean the

15

Department of Housing and Human Concerns.

16

short answer is yes, and the reason being is that

17

every time we go out for outside funding from

18

foundations and private sources, the first question

19

on everybody's proposal is do you own your building?

20

When we say no, we've got a strike against us.

21

second question is, do you have a long-term lease on

22

your building?

23

not a fly-by-at-night organization and you're here

24

to stay and when

25

serve kids and youth in the County for the long

We up to this point have

So the

The

They want to make sure that you're

th~y

fund you, it's going to be to
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haul.

2

COUNCILMEMBER PONTANILLA:

3

MR. HANLON:

4

5

So how many years is long term?

I don't -- I have no idea.

35~year

I think the

lease is sufficient.

COUNCILMEMBER PONTANILLA:

Thank you.

The reason why I

6

ask about other sites, I know in the past budget

7

session we had set aside some dollars in regards to

8

upgrading the Lahaina facility, and if we're going

9

to do an agreement, you know, we should do one

10

that's -- that, you know, all of us can live with

11

for the long haul.
And I concur with your recommendation to

12
13

defer this thing.

14

CHAIR CARROLL:

15

COUNCILMEMBER MOLINA:

Thank you, Chair.

Thank you.

Mr. Molina.

Thank you, Chairman.

Afternoon, Colin.

16

Thank you.

Good.

On the subject of

17

vandalism, since you've been there, have you had any

18

major vandalism occurrences?

19

MR. HANLON:

Yes, we have.

Vandalism is part of the job

20

when you work with youth and you're holding them to

21

a higher standard.

22

to discipline them and they come back to the

23

building at night and throw a brick through a window

24

or whatever, we're always taken care of those

25

repairs.

When a child comes and you need
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COUNCILMEMBER MOLINA:

Okay, okay.

That was my question.

Thank you.
CHAIR CARROLL:

Any further questions for Mr. Hanlon?

Mr. Nishiki.
COUNCILMEMBER NISHIKI:

Do you have situations -- I know

6

you're a big organization.

Do you have situations

7

where -- let me ask you this first.

8

are you planning to put into facilities, or is it

9

all grant money that you apply for?

How much money

What about your

10

organization itself, in regards to putting money up

11

front for capital improvements, meaning buildings

12

and putting sites up?

13

MR. HANLON:

14

COUNCILMEMBER NISHIKI:

15

For the capital money -How much does your organization

put into capital money in Maui County?

16

MR. HANLON:

We put in no money for capital at this point.

17

COUNCILMEMBER NISHIKI:

18

MR. HANLON:

Do you intend to?

It is proposed that we would go out to

19

private foundations for the $1 million that the

20

gymnasium would cost.

21

COUNCILMEMBERNISHIKI:

And if you're not successful, then

22

I presume that you may be coming back to us, the

23

County to pay for it.

24
25

MR. HANLON:

We didn't -- we didn't consider the fact that

we wouldn't be successful.
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COUNCILMEMBERNISHIKI:

In running of your programs on

2

Maui County -- in Maui County facilities, do you

3

charge anybody any money right now that may be using

4

it outside your programs?

5

Center, wherever.

6

operate.

7
8

9

MR. HANLON:

Like, say, Kihei Youth

I don't know where you now,

Where do you operate right now?

We run sites in Makawao, Haiku, Kahului,

Lahaina, and Paukukalo.
COUNCILMEMBER NISHIKI:

And in any of those places where

10

you run programs, do you charge people that now

11

that use the facility -- facility outside your

12

programs?

13

MR. HANLON:

14

COUNCILMEMBER NISHIKI:

15

MR. HANLON:

16

COUNCILMEMBER NISHIKI:

17

directly?

18

charge that you charge Hui Malama?

19

MR. HANLON:

Yes, we do.

We charge Hui Malama.
Where else?

Who else?

That's it.
I

Directly?

You charge them

The County doesn't get anything from that

Hui Malama is charged for five days a week

20

coming in and running a -- a home school enhancement

21

program, and that goes to offset operational fees.

22

COUNCILMEMBER NISHIKI:

23

MR. HANLON:

24

COUNCILMEMBER NISHIKI:

25

Can you

Specifically repairs and maintenance.
Can you give me an idea of what

you charge Hui Malama?
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1

MR. HANLON:

We charge Hui Malama $250 a month.

2

COUNCILMEMBER NISHIKI:

Do we give Hui Malama money?

3

COUNCILMEMBER TAVARES:

Uh-huh.

4

COuNCILMEMBER NISHIKI:

I guess I've got - - I've got that

5

concern.

What do you charge the 250 ...:- what does

6

that cover?

7

MR. HANLON:

Repairs and maintenance.

8

COUNCILMEMBER NISHIKI:

We--

To a County facility.

So you're

9

saying that you foot the bill for any repairs and

10

maintenance to the facility that you use for your

11

running your Youth Center?

12

MR. HANLON:

We -- we do more than our -- we do our fair,

13

share of the repairs and maintenance.

14

$6,000 painting the facility in Makawao this year.

15

We repaired multiple windows and screens, carpets

16

washed, pest control.

17

amount that we pay for repairs and maintenance.

18

COUNCILMEMBER NISHIKI:

19

CHAIR CARROLL:

20

COUNCILMEMBER TAVARES:

We spent

There's a pretty extensive

Okay, I'm done.

Ms. Tavares.
Yeah, there was some reference to

21

some urgency in this license agreement being

22

processed, something about a bond float.

23

fill us in on what the urgency is or where you folks

24

are in this financial process?

25

MR. MATSUI:

Yeah, maybe I can answer that.
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1

know, there is an -- there was -- there is an

2

appropriation in last year's budget, the '03 Budget,

3

$2 million to construct new Boys & Girls Club

4

Central Clubhouse, but the bond authorization was

5

not authorized until plans were presented to the

6

Council and also a license or lease agreement.was

7

also given to the Boys & Girls Club, those two

8

conditions.

9

was in last year's budget, the funds lapse December

The urgency is since the appropriation

10

of this year and so we need to be out to bid and

11

award the contract before December 31st this year.

12

So we're getting pretty close.

13

COUNCILMEMBER TAVARES:

14

CHAIR CARROLL:

15
16

19

Thank you.

Any further questions for Mr .. Hanlon?

Mr. Mateo.
COUNCILMEMBER MATEO,:

17
18

Okay.

Thank you, Mr. Chair.

Good afternoon, Colin.

The gymnasium that

you speak about, that will be built where?
MR. HANLON:

There's an existing slab that holds two full

20

court basketball courts on the -- if you were to

21

face the court from the parking lot, the left side.

22

COUNCILMEMBER MATEO:

23

MR. HANLON:

Okay.

Would be a covered -- what's called a junior

24

high gym, not a spectator gym.

25

gymnasium.

It's an activities

And that would be -- we would keep the
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outdoor courts available as well.

2

COUNCILMEMBER MATEO:

3

MR. HANLON:

4

COUNCILMEMBER MATEO:

5

the gymnasium?

6

MR. HANLON:

That's County property?

That's correct.
And who -- who retains ownership of
Who owns the gymnasium?

That's a great question[ because inside the

7

lease it basically says any improvements or

8

structural improvements to existing buildings 9r

9

buildings that are created revert back to the

10

lessor[ the property owner.

And there's been some

11

concerns I'd really like to address that were

12

brought up earlier.

13

what we say we're doing[ we're not serving kids and

14

for some reason our organization loses sight of 'its

15

mission[ we don't want to be in the building.

16

need those things inside the lease that it could be

17

ended and given over to someone who will do and

18

serve the kids of the County.

19

other thing is we do partner with everybody to make

20

sure we get full use to serve youth in our County.

21

We try not to leave it open and dormant.

22

to make sure that the Council understands that we

23

partner with everybody to make sure the building is

24

being used to its fullest to serve the kids of the

25

County at all times.

We don't -- if we're not doing

All right.

RALPH ROSENBERG COURT REPORTERS[ INC.
(808)

524-2090

We

And the

S9 we want

COW 7/30/03

72

1

COUNCILMEMBER MATEO:

2

CHAIR CARROLL:

3
4

Thank you.

Any further questions before I let

Mr. Hanlon go?

Mr. Nishiki.

COUNCILMEMBER NISHIKI:

The type of activity that you want

5

to do at this $2 million facility -- I don't know

6

how much more it's going to be -- can it be done at

7

a State-owned gym?

8

that Baldwin High has.

9

has its -- what do you call it?

I'm referring to the new gym
Of course we know the State

(Inaudible) .

10

? :

11

COUNCILMEMBER NISHIKI:

-- policy, and maybe now with a

12

new Governor we may be able to get them to say that

13

the County can run facilities on -- activities and

14

they can open up these gyms.

15

MR. HANLON:

There's a design scheme from the Boys & Girls

16

Club of America.

17

design.

18

to all be in the same area so you can have your

19

athletic program, your arts program, your

20

educational, your prevention, your games and you can

21

get the kids interested to come in.

22

understand whether it can be run at a State gym.

23
24
25

They help with the architectural

You obviously want your -- your buildings

COUNCILMEMBER NISHIKI:

I don't think I

So it needs to be there where you

are and not a walk away?
MR. HANLON:

It would be better if it was on -- it was all
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in the same area, yes.

2

COUNCILMEMBER NISHIKI:

3

MR. HANLON:

4

COUNCILMEMBER NISHIKI:

5

CHAIR CARROLL:

6

On,the premise.

Yeah.
Thank you.

Any further questions?

If not, thank you,

Mr. Hanlon.

7

COUNCILMEMBER NISHIKI:

8

CHAIR CARROLL:

9

COUNCILMEMBER NISHIKI:

I've got one more question.

One more question.
What age and what kind of kids can

10

participate in this and do you charge at any rate at

11

all to them?

12

MR. HANLON:

There is no proof of

ch~racter

to get a

13

membership into the Boys & Girls Club.

14

is the desire to come to the Boys & Girls Club.

15

need to be between the ages of nine and 17, okay.

16

There is a $5 fee; but right on top of our intake

17

form it says nobody will be denied membership.

18

currently scholarship mqre thafr half.

19

percent of our kids do not pay the $5 fee to join

20

the Boys & Girls Club.

21

still needs to be worth something, your membership

22

card of the Boys & Girls Club, and they come in and

23

they, you know, they don't have the fee, they just

24

have their form, they can vacuum, they can sweep,

25

they can do a window.

All you need
You

We

Over 50

They come in and membership

"

They can do something in
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1

order to earn their membership to the Boys & Girls

2

Club.

3

It's $5 for the year.

COUNCILMEMBER NISHIKI:

So -- so if I as a parent have a

4

child, your first question would not be to me can

5

you afford $5?

6

your kid can come and participate in this program

7

free.

8

MR. HANLON:

9

Your first answer would be, sure,

My first concern would be how old are you?

Second question is -- usually the kids come in,

10

they're not with a parent when they first show up at

11

the club, they come in, they see what's involved,

12

they get excited, they're a little nervous to come

13

in.

14

tour.

15

can stay for the first day and play.

16

form back.

17

there's no money here.

18

well, uh, and then we say it's not a problem.

19

you want to vacuum, you can.

20

$5 is not a hurdle for any kid to become a

21

membership -- a member of the club.

22

23

24
25

We go.

We introduce them.

We take them on a

We give them a membership form and we say you
Bring this

Most of the kids 'come back.

COUNCILMEMBER NISHIKI:

We say,

And then they always go,
If

We make sure that the

What is the

what is the reason

for being a member, then, if -MR. HANLON:

Well, membership has its privileges.

You

can't come in the building if you're not a member
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1

because you would not be covered by our liability.

2

You have not signed any waivers or anything else t

3

and then we assume too much liability that way.

4

kids that come in need to be a member and need to

5

have filled out a membership form.

6

COUNCILMEMBER NISHIKI:

7

CHAIR CARROLL:

8·

MR. HANLON:

9

CHAIR CARROLL:

10

All

Thank you.

Thank you t Mr. Hanlon.

Great t thank you.
And if there's no objection from the

members t we will defer this item.

11

COUNCIL MEMBERS:

No objections.

12

COUNCILMEMBER HOKAMA:

13

CHAIR CARROLL:

14

COUNCILMEMBER HOKAMA:

15

CHAIR CARROLL:

16

COUNCILMEMBER HOKAMA:

Chairman.

Chairman.

Thanks.
Mr. Chairman.

Mr. Hokama.
Before you defer t I just want to

17

share a few points t please.

18

comment about the termination.

19

agreement should contain both a termination for

20

cause as well as a termination for no cause that can

21

be exercised by either party.

22

where Boys & Girls Club feel it may be detrimental

23

to them to be with the County of Maui.

24
25

I think we heard a
I think the

There may be a point

Who knows?

Second I think we need to view this also -because in -- on Lanai t the CountYt when we used the
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1

old County gym, that was private property.

2

Dole Company's property.

3

for long-term lease agreements because the County

4

attorneys at that time justified it by the use of

5

capital improvement funds needed to have a return of

6

a period of time to get value back.

7

County in the past has asked for the same thing this

8

organization is asking the County now in seeking a

9

reasonable length of time for the agreement.

10

That was

And so the County asked

And so even the

most people within the banking

I think if

11

will say minimum ten years for -- for loans for

12

capital improvements.

13

withi~ a reason.

14

between 50 and 99 years at dollar a year, the

15

difference being that the County pays for

16

everything.

17

the repainting.

18

everything else that is required for the use of the

19

facility.

20

So I think the 35 years is

I think the County on Lanai asked

We pay for the maintenance.

We pay for

We pay for the re -- replumbing and

My last comment would be that I hope that in

21

consideration of the fees for use, which I don't

22

have a problem of charging, actually, because I

23

think it shows (inaudible).

24

sort of responsibility attached to that fee.

25

mean, if you rent things and you're -- you're a

It needs ,to have some
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1

lessor, you -- most people find out that when you

2

don't own and you don't maintain, quickly your

3

property or your possession depreciates and gets

4

damaged quickly because no one wants to take the

5

responsibility of that ownership,

6

I think if you look at the conditions of the

7

license, there is reporting, Chairman, to the

8

Department of Housing and Human Concerns.

9

reporting to Parks and Recreation.

There's

There's a

10

requirement for an audit.

I think these are

11

mechanisms that help protect the County in assuring

12

that the use of this facility will be done in the

13

manner that the County expects.

14

that if the County believes Boys & Girls Club serves

15

a public person -- purpose, I would rather put the

16

money to this type of programs than ten years later

17

having to put money into a substance abuse program

18

or something else because that person -- that child

19

became a young adult and now is a detriment to the

20

community.

21

a good investment on a positive scale, and I just

22

wanted to say that before you defer this item,

23

Chairman.

And I would say

I think this is a reasonable request for

Thank you.

24

CHAIR CARROLL:

Thank you.

Again, any objections?

25

COUNCIL MEMBERS VOICED NO OBJECTIONS.
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1

CHAIR CARROLL:

2

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: CARROLL,
HOKAMA, JOHNSON, KANE, MATEO, MOLINA, NISHIKI,
PONTANILLA AND TAVARES)

3

4

ACTION:

DEFER.

5

CHAIR CARROLL:

6

COW-l

(19)

7
8

9

This item is now deferred.

Thank you, Members.

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (HERTZ CORPORATION AND STATE FARM
INSURANCE COMPANIES ON BEHALF OF LORI
BRODEUR, CLAIM NO. 2002-0050)
(C.C. No. 03-19)

CHAIR CARROLL:

We will now proceed to Committee of the

10

Whole 1 (19.), Settlement Authorization of Claims and

11

Lawsuits, Hertz Corporation and State Farm Insurance

12

Companies on behalf of Lori Brodeur, Claim No. 0 --

13

excuse me, Claim No. 2002-0050.

14

Corporation Counsel Greg Garneau.

15

MR. GARNEAU:

And we have

Yes, thank you, Mr. Chair.

I believe

16

Ms. Ramaya is here this afternoon to give you a

17

summary of this one.

18
19
20

CHAIR CARROLL:

Correction, Ms. Ramaya will be handling

this agenda item.
MS. RAMAYA:

Proceed.

Thank you, Chairman Carroll.

In this matter

21

it's a property damage claim, and I have provided

22

all of you with copies of documents regarding the

23

circumstances of this.

24

this in open session if possible because there are

2.5

no personal issues or privacy issues involved

And I would like to handle
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1

because there is no personal injury portion to this

2

at this time.

3

Basically the date of loss for this

4

particular claim is February 14th, 2002, and what

5

happens on that date at about 6:30 in the evening is

6

that a County employee operating a County vehicle

7

was traveling north on Honoapiilani Highway near the

8

intersection of Akahele Street when he was

9

distracted and looked away from the road.

There

10

were two vehicles in front of that County vehicle

11

stopped at a light, and as he was approaching it the

12

light was red.

13

he rear ends the car directly in front of him, which

14

causes a chain reaction with that vehicle then

15

smashing into the rear of the vehicle in front of

16

that.

17

counting the County vehicle as well.

It turns green prior to impact, but

So it's a two-car

~-

or three-car collision

18

The breakdown of this claim is that I'm

19

requesting a total settlement authority in the

20

amount of $11,133.40.

21

vehicle directly in front of the County vehicle, is

22

requesting $754.93.

23

deductible that she paid for this collision and

24

$254.93 for rental expenses that were not covered by

25

her insurance company, which is State Farm

Lori Brodeur, who was the

$500 of that is for the
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Insurance.
State Farm is requesting $7/765.92/ and the'

2

3

breakdown on that is that it's $5/458.80 for vehicle

4

damage.

5

supplement.

6

the vehicle while they were in the process of

7

repairing it/ and that totals $1/907.12/ and then

8

they're requesting $400 for rental reimbursement for

9

ex~enses

10

Brodeur.

They ended up needing to pay a collision
These are damages that were found in

paid to Budget Rent-a-Car on behalf of Lori

And the final claimant in this is Hertz

11

12

Rent-a-Car/ who owned the vehicle that was being

13

operated by Mr. Jenkins.

14

at the stop line.

15

$2/612.55.

16

He was the vehicle right

And their total question is

Present is Glenn Correa from the Department

17

of Parks/ and he is present because this was a Parks

18

employee.

19
20

CHAIR CARROLL:

Members/ questions?

cut/ this particular case;

21

COUNCILMEMBER TAVARES:

22

CHAIR CARROLL:

23

COUNCILMEMBER TAVARES:

24
25

It seems very clear

If there are no --

Is there a total?

Ms. Tavares.
So the total is that 11/000?

were just giving us a breakdown of that 11/000?
MS. RAMAYA:

Chairman Carroll/ may I?
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1

CHAIR CARROLL:

Ms. Ramaya.

2

MS. RAMAYA:

3

COUNCILMEMBER TAVARES:

Yes, Councilmember Tavares.
Okay.

Thank you.

I just was

4

trying to add in my head as you were speaking.

5

sounded like more than 11,000.

6

MS. RAMAYA:

No, it's -- their original claims were in

7

excess of that, but through the process of

8

negotiation, we're down to $11,133.40.

9

COUNCILMEMBER TAVARES:

10

MS. RAMAYA:

11

CHAIR CARROLL:

12

COUNCILMEMBER HOKAMA:

13

It

Okay, thank you.

You're welcome.
Thank you.

Mr. Hokama.

Director Correa, so is our employee

Mr. Gonsalves still employed by the Department?

14

MR. CORREA:

Yes.

15

COUNCILMEMBER HOKAMA:

Does this settlement affirm guilt

16

and responsibility on the part of the County of Maui

17

through its employee for the cause of the accident?

18

MS. RAMAYA:

Chairman Carroll, may I respond?

19

CHAIR CARROLL:

20

MS. RAMAYA:

Corporation Counsel.

Councilmember Hokama, the County is taking

21

responsibility for this.

22

County-owned vehicle, and that is under our

23

self-insurance policy something that we are

24

responsible for.

25

responsibility for this.

The vehicle itself is a

So, yes, we are taking
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COUNCILMEMBER HOKAMA:

This settlement also "would bring

2

full closure, in that it does not leave the County

3

open to future claims regarding this accident?

4

CHAIR CARROLL:

5

MS. RAMAYA:

Corporation Counsel.

Thank you, Chairman Carroll.

It ends the

6

property damage portion of this claim.

7

a personal injury claim were filed at a later date,

8

that is a possibility.

9

COUNCILMEMBER HOKAMA:

However, if

Okay, thank you, Chairman.

10

CHAIR CARROLL:

Any further questions?

11

COUNCILMEMBER PONTANILLA:

Mr. Pontanilla.

Thank you, Mr. Chair.

Like all

I

12

accidents, I normally ask the question in regards to

13

corre~tive

14

anything?

15

MR. CORREA:

actions by the Department.

My understanding, employee has been written

16

up.

17

not do that.

18
19

Have you done

If a

going to driver's training, no, we did

COUNCILMEMBER PONTANILLA:

Are we intending to have him 'go

to driver's training?

20

MR. CORREA:

I don't think so.

21

COUNCILMEMBER PONTANILLA:

Is there a policy that we have?

22

I consider this as a preventable accident, something

23

that can be.prevented, and maybe through driver

24

retraining or driver education it may help deter

25

accidents like this from happening.

The other thing
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1

that I have probably for the Administration is that

2

how many preventable accidents we created during the

3

last seven months, if we have any statistics?

4

know, you can take a look at that and if there's a

5

big number, then we should take some actions as --

6

in regards to how do we prevent those preventable

7

accidents fr?m happening.

8

CHAIR CARROLL:

9

COUNCILMEMBER PONTANILLA:

10

CHAIR CARROLL:

You

Thank you.
Thank you, Chair.

Any further discussion?

Hearing none, the

11

Chair will give his recommendation.

12

entertain a motion,to adopt the proposed resolution

13

entitled Authorizing Settlement of Claim No.

14

2002-0050 of Hertz Corporation and State Farm

15

Insurance Companies on behalf of Lori Brodeur.

16

VICE-CHAIR KANE:

17

COUNCILMEMBER MOLINA:

18

CHAIR CARROLL:

19

So moved.

VICE-CHAIR KANE:

21

CHAIR CARROLL:

Second.

It's been moved by Mr. Kane and

by Mr. Molina.

20

Chair would

second~d

Mr. Kane?

No discussion.
Any further discussion, Members?

Hearing

22

none, all in favor of the motion, signify by saying

23

"aye."

24

COUNCIL MEMBERS VOICED AYE.

25

CHAIR CARROLL:

Opposed?
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VOTE: AYES:

2

4

NOES:
ABSTAIN:
ABSENT:
EXC. :

Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and
Tavares.
None.
None.
None.
None.

5

MOTION CARRIED.
6

ADOPT RESOLUTION.

ACTION:
7

8

CHAIR CARROLL:

9

COW-l(lS)

Motion carried.

Thank you.

11

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (FIRST INSURANCE COMPANY OF HAWAII.
LTD .. AND LOIS A. LABANG. CLAIM NO. 2002-0S0)
(C.C. No. 03-19)
CHAIR CARROLL: Our last agenda item, Committee of the

12

Whole Item 1(18), Settlement Authorization of Claims

13

and Lawsuits, First insurance Company of Hawaii,

14

Limited and Lois A. Labang, Claim No. 2002-080.

10

Corporation Counsel.

15

16

MS. RAMAYA:

Thank you, Chairman Carroll.

Moana Ramaya on

17

behalf of the Department of Corporation Counsel.

18

This matter as well is a property damage claim, and

19

I have provided you with a number of documents.

20

Assistant Chief Gary Yabuta is present with me on

21

behalf of the Maui Police Department in case there

22

are questions for him.

23

damage claim that does not involve any privacy

24

concerns, I would like to do this in open session as

25

well.

Because this is a property
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And the basic facts of this is that on May

2

24, 2002 at 10:50 in the morning an officer was

3

traveling in authorized emergency mode on Kula

4

Highway headed south.

5

intersection of Kula Highway and Ohana Street, the

6

officer saw a truck stopped in the middle of the

7

road and believed that that truck was stopped to

8

allow him to pass.

9

vehicle in front of that truck that he could not

As

th~

officer approached the

Unfortunately there was a

10

see, and as he traveled into the opposite lane of

11

the roadway in attempt to do that pass, he struck

12

that vehicle as it executed a

13

Ohana Street.

14

left~hand

turn into

The truck was declared a total loss.

15

Labangs are requesting reimbursement for the

16

deductible, which is $500.

17

seeking reimbursement in the total amount of

18

$8,745.25.

19

authority in this matter is $9,245.25. '

20
21
22

CHAIR CARROLL:

First Insurance is

So my total request for settlement

Thank you.

Members, questions?

Ms. Tavares.
COUNCILMEMBER TAVARES:

The lights were on and the siren

23

going at the time, is that emergency mode?

24

the correct description of emergency mode?

25

The

CHAIR CARROLL:

Corporation Counsel.
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1

MS. RAMAYA:

Councilmember Tavares, that is correct t yes.

2

COUNCILMEMBER TAVARES:

So why would a motorist be trying

3

to execute a left turn when an officer is

4

approaching from either behind or in front?

5

I'm trying to get at is there no responsibility

6

assigned to the person who was making that left

7

turn?

8

MS. RAMAYA:

9

There is actually a

st~tute

What

that tells

motorists t drivers out there in the general public

10

that they are to yield the right-of-way to officers

11

in that, situation.

12

that was behind Ms. Labang's vehicle was a large

13

like flat-bed truck with gates around the back of

14

itt and according to that driver and Ms. Labang t

15

they did not see or hear'the vehicles.

16

not uncommon t during daylight hours

17

people just don't see or hear them.

18

COUNCILMEMBER TAVARES:

19

CHAIR CARROLL:

20

COUNCILMEMBER HOKAMA:

21

CHAIR CARROLL:

22

COUNCILMEMBER HOKAMA:

The problem is is that the truck

And this is

~speciallYt

that

Thank you.

Any further questions?
Chairman.

Mr. Hokama.
You know t that was -- you know t I

23

listen to Corporation Counsel and I can understand

24

what she said t but when you read the report of the

25

claimant t my understanding is the police officer in
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1

the County Department's vehicle was coming from the

2

rear and the truck that was -- tree trimming truck

3

was in front of her.

4

turn, I'm trying to understand why she wouldn't have

5

seen the flashing lights and the siren when she was

6

at a stop.

7

to slow down when entering close to the

8

intersection, and this is at 10:50 a.m., so the only

9

thing that I can think of that drivers may not be

So if you're making a left

And again, unless the officer chose not

10

able to hear the siren is because their own personal

11

cell phone or their own sound system within the car

12

prohibits any other sound to receive the attention

13

of the driver.

14

point of .shared responsibility, I would ask

15

Corporation Counsel for a comment regarding that.

16

CHAIR CARROLL:

So as Ms. Tavares brings up the

The only thing I can say to that is I
not

17

witnessed a similar accident at Dairy Road

18

Dairy Road, Beach Road and Kaahumanu Avenue where

19

the car was going over there and making a turn and

20

there was a truck over there where the visibility

21

was limited and it was the same thing, but we were

22

at the stop sign on the other side and as soon as he

23

came around it was just -- there was no reaction

24

time at all.

25

have happened.

,But we can only surmise what might
If there was any distractions from
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1

part of the driver, I think that would be very

2

difficult for this Council to determine.

3

VICE-CHAIR KANE:

4

respond.

5

CHAIR CARROLL:

6

MS. RAMAYA:

Mr. Kane.

Oh, no, I think Corp. Counsel wanted to

Corporation Counsel.

Thank yqu, Chairman Kane.

In terms of what

7

Ms. Labang's subjective state was at the time, I

8

can't answer on behalf of that, but if you look at
the statement of- the independent witness, it's

10

pretty clear that at least in his assessment that

11

the officers were negligent.

12

like this to trial in 1999, very similar facts, and

13

what really plays against the Department -- and this

14

was actually at night, where you would think that

15

the lights would be far more visible -- is that

16

you're at an intersection, and the fact that the

17

person slowed down, the court felt that that didn't

18

give the officer the right

19

it was reasonable for them at that point to skip

20

over into opposing lane of traffic.

21

should have waited to see what that driver was going

22

to do.

23

Now, I took a case

or he didn't feel that

He felt that he

So needless to say I did not win that case

24

but I was able to get down a little bit of costs, so

25

those are the things that I looked at when factoring
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1

in whether this case should be settled or not, and I

2

think that Assistant Chief Yabuta may be able to add

3

some light onto these types of situations.

4

I'm going to try to.

MR. YABUTA:

Good afternoon,

5

Council.

As for myself, in my earlier career,

6

earlier in my career I was a DUI Task Force Officer

7

and I've arrested hundreds of drivers that were

8

under the. influence and made thousands of traffic

9

stops on people that weren't, but I did so as far as

"

10

the investigation, and you'd be surprised by the

11

amount of people that don't see the sirens -- or,

12

excuse me, don't see the flashing lights or hear the

13

sirens.

14

reason just couldn't recognize the emergency lights

15

and sirens that our police yehicles have.

16

And they're normal citizens that for some

On this particular matter, it's really

17

unfortunate and it's extreme, but they do happen.

18

Thank God that everybody's okay on this
one, but the
,

19

officer --' regardless if that officer has the

20

emergency lights and sirens activated, their

21

responsibility to obey all traffic laws is

22

mandated, and they still have to recognize dangers

23

that may entail during their travel.

24

particular-case a car did in fact make a left turn

25

in front of the officer and the officer should have
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1

been driven -- driving "his vehicle in a manner in

2

which he could have avoided an actual collision.

3

Thank you.

4

COUNCILMEMBER PONTANILLA:

5

CHAIR CARROLL:

6

COUNCILMEMBER PONTANILLA:

7

CHAIR CARROLL:

8

COUNCILMEMBER PONTANILLA:

9

Question.

Any further questions?
Yes.

Mr. Pontanilla.
So what is the practice with

regards to intersection -- entering the

10

intersection, making sure that all traffic has

11

stopped prior to proceeding?

12

MR. YABUTA:

You know, sir, every case is unique, every

13

case is a different scenario.

In this particular

14

manner -- you know, and I hate to play Monday

15

morning quarterback, because these officers, you

16

know, obviously they were responding to an emergency

17

that was probably a situation in somebody's life or

18

harm of life was in question, but this officer

19

unfortunately got into a situation which a car

20

turned left in front of him, but he was traveling in

21,

the opposite-bound lane, which right away, you know,

22

there should have been a red light to drive

23

extremely careful, drive in a manner in which

24

there's going to be opposing traffic coming at you,

25

so those are things that the officer, because he put
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1

himself in that opposite-bound lane, should have

2

been extra careful.

3

too and I have sinned and I have avoided situations

4

in which I could have been in the same position, but

5

it's these officers trying to do their job, trying

6

to respond to an emergency.

7

something like. this happened.

8

your question.

9

COUNCILMEMBER PONTANILLA:

And I've been in that position

And unfortunately
I hope I answered

I think you did.

You know,

10

like I asked of the Parks Department in regards to

11

follow-ups and corrective actions, I'm sure you have

12

done that.

13

MR. YABUTA:

Exactly, sir.

In this case there was a --

14

there was an administrative review board hearing,

15

which is our internal investigation system,

16

disciplinary system.

17

negligent of various rules and procedures of the

18

Departmeht, obeying traffic laws and so forth, and

19

he was disciplined for this particular incident.

20

COUNCILMEMBER PONTANILLA:

21

CHAIR CARROLL:

22

COUNCILMEMBER PONTANILLA:

This officer was found to be

Thank you.

Mr. Chair.

Yes.
Can I request some data in

23

regards to ,the number of accidents, you know, the

24

County vehicles -- involving County vehicles we have

25

thus far from January to end of June, end of -July?
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CHAIR CARROLL:

The Chair will make the request and

distribute it to the members.

3

COUNCILMEMBER PONTANILLA:

4

CHAIR CARROLL:

.5

COUNCILMEMBER TAVARES:

Okay, thank you.

Any further questions?

Ms. Tavares .

Yeah, the report refers to they.

6

Was there more than one officer involved?

7

more than one patrol car involved in this response?

8

CHAIR CARROLL:

9

MS. RAMAYA:

Was there

Corporation Counsel.

Thank you, Chairman Carroll.

There was two

10

patrol vehicles, one in front of the other, and only

11

the first one collided with this vehicle.

12

COUNCILMEMBER TAVARES:

13

same call?

14

MS. RAMAYA:

15

CHAIR CARROLL:

But they were both going to the

Yes.
Members, any further questions?

Hearing

16

none, the Chair will give his recommendation.

17

Chair will entertain a motion to adopt the proposed

18

resolution entitled Authorizing Settlement of Claim

19

No. 2002-080 of First Insurance Company of Hawaii,

20

Limited and Lois A. -Labang.

21

VICE-CHAIR KANE:

22

COUNCILMEMBER MATEO:

23

CHAIR CARROLL:

24

Mr. Mateo.

25

VICE-CHAIR KANE:

The

So moved.
Second.

Been moved by Vice-Chair Kane, seconded by
Mr. Kane.
No discussion.
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CHAIR CARROLL:

Any further discussion?

Hearing none, all

2

in favor of the motion, please signify by saying

3

"aye."

4

COUNCIL MEMBERS VOICED AYE.

5

CHAIR CARROLL:

6

VOTE: AYES:

7
8
9

NOES:
ABSTAIN:
ABSENT:
EXC. :

Opposed?
Chair Carroll, Vice-Chair Kane,'
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and
Tavares.
None.
None.
None.
None.

10
MOTION CARRIED.

11
ACTION:

ADOPT RESOLUTION.

12
13

CHAIR CARROLL:

Motion carried.

That brings us to the end

14

of our agenda.

15

participating today, and this meeting of the

16

Committee of the Whole of the July 30th, 2003 stands

17

adjourned.

18

ADJOURN:

Members, thank you very much for

(Gavel)

4: 00 p.m.

19
20
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23
24
25
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3
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SS.
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)

5

II Jessica R. PerrYI Certified Shorthand Reporter

6

7

for the State of Hawaii

8

proceedings were taken down by me in machine shorthand and

9

was thereafter reduced to typewritten form under my

l

hereby certify that the

10

supervision; that the foregoing represents to the best of

11

my ability, a true and correct transcript of the

12

proceedings had in the foregoing matter.

13.

I further certify that I am not attorney for any of

14

the parties hereto, nor in any way concerned with the

15

cause.

16
17
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