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CHAIR CARROLL:

(Gavel).

Meeting of the Committee of

12

whole will now come to order.

13

Members, and the people who joined us here today.

14

COUNCILMEMBER TAVARES:

15

CHAIR CARROLL:

Good morning,

Good afternoon.

Oh, good afternoon.

You see, it's been a

16

really hard day from this morning, that's why.

And

17

with us this morning we have Vice-Chair of the

18

Committee, Mr. Dain Kane, Riki Hokama, Jo Anne

19

Johnson, Danny Mateo, Mike Molina, Wayne Nishiki,

20

Joseph Pontanilla, and Charmaine Tavares.
We have several items on our agenda this

21
22

morning.

I intend to go through all except the last

23

one.

24

recess and then we will address the last item.

25

if we have to go executive session, we will finish

Before we reach the last item, I will take a
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up everything before we address the last item.
COW-2 (3)

SPECIAL COUNSEL AND/OR INDEMNIFICATION
AUTHORIZATION (INDEMNIFYING DANA WINGAD
IN TIMOTHY GILBERT V. DANA WINGADc,
CIVIL NO. 03-1-0308(3» (C.C. No. 03-20)

3
4

.5

CHAIR CARROLL:

All right, Members, our first item of

6

business, Committee of the Whole 2(3), Special

7

Counsel and/or Indemnification Authorization

8

Indemnifying Diane Wingad in Timothy Gilbert

9

Diane Wingad, Civil No. 03-1-03083.

10

11

v.

Corporation

Counsel.
MS. RAMAYA:

Thank you, Chairman Carroll.

Moana Ramaya,

12

Deputy Corporation Counsel in this matter.

I have

13

attached for your review a copy of the complaint in

14

this matter.

15

officer, and what I will tell you is that we can

16

discuss the factual allegations contained in the

17

complaint at some level on the open floor.

18

if you want to go any deeper, I would ask that we go

19

into executive session, because one thing that you

20

should know is that there is a separate suit that

21

was filed against the County of Maui itself.

22

case that I have down here for you today to consider

23

names the officer individually, and this case has

24

been consolidated with the previously filed case.

25

That other case.was filed in November.

Dana Wingad is a former police
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1

been active litigation.

2

people in this case, and it is my recommendation

3

today that we indemnify former officer Dana Wingad.

4

CHAIR CARROLL:

5

VICE-CHAIR KANE:

Thank you.

I have deposed a number of

Members, questions?

Mr. Kane.

Yeah, Ms. Ramaya, would you be able to

6

get into some of the specifics on open floor or is

7

there certain components of the case that you can

8

disclose at this time?

9

MS. RAMAYA:

If there is an allegation in the complaint

10

specifically that you would like to talk about and

11

it's a matter of public record, I can discuss it.

12

But if it goes into strategy, defense, and so forth,

13

I'd ask tha.t we do that in executive session.

14
15

VICE-CHAIR KANE:

Can you provide us with a general

background of the case?

16

MS. RAMAYA:

Yes.

17

VICE-CHAIR KANE:

18

MS. RAMAYA:

Sure.

If you could do so, please.
This case basically alleges that

19

Officer Wingad, while he was employed and on duty as

20

a Maui Police Department officer, during the early

21

morning hours of January 20th, 2002 pushed the

22

Plaintiff, Timothy Gilbert, causing him to fall and

23

allegedly sustain a fracture to his scaphoid bone in

24

his left wrist.

25

case.

That's the general facts of this
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6

VICE-CHAIR KANE:

Was it as a result of a response to a

2

call or a complaint?

3

arrive together?

4

MS. RAMAYA:

How did these two people

ActuallYr what happened was this .was in the

5

parking lot at Hapa's -- it was formerly Brew Houser

6

now it's Nightclub r and the Maui Police Department

7

does make it a habitat times r it's not a specific

8

assignment r but to check this parking lot for

9

trouble.

There has been problems there in the pastr

10

and on this particular night police officers were

11

present.

12

Officer Wingad responded to that problem and that's

13

where he met up with the Plaintiff r Timothy Gilbert.

There was a problem in the parking lot and
"

14

VICE-CHAIR KANE:

Thank you.

15

CHAIR CARROLL:

16

COUNCILMEMBER HOKAMA:

17

CHAIR CARROLL:

18

COUNCILMEMBER HOKAMA:

Thank your Chair.

Members r any further questions?
Chairman.

Mr. Hokama.
Thank you.

Has any complaint been

19

sent to the Police Commis,sion for review regarding

20

this matter r since the Commission does follow up on

21

complaints regarding the Department or officers of

22

the Department?

23

MS. RAMAYA:

24

COUNCILMEMBER HOKAMA:

25

No.

proceeding?

So we're just dealing with a court

There's no actual complaint filed to
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1

the Police Commission itself

2.

complaint that the Police Commission would do their

3

own investigation?

4

MS. RAMAYA:

l

or is this consider a

The Police Commission has the ability to take

5

it up,if Mr. Gilbert were to make a complaint with

6

them directly.

7

file a complaint with the Police Commission itself

8

directly, but he filed civil suit against us.

9

COUNCILMEMBER HOKAMA:

10

CHAIR CARROLL:

11

COUNCILMEMBER NISHIKI:

12
13

In this particular case he did not

Thank you.

Any further

~~

Mr. Nishiki.

What does the 14th Amendment

state?
MS. RAMAYA:

I believe that he lays it out in his

14

complaint, but it's basically your right to be

15

free

~~

16

COUNCILMEMBER NISHIKI: . That's all?

17

MS. RAMAYA:

18

COUNCILMEMBER NISHIKI:

19

CHAIR CARROLL:

~~

from reasonable

~~

yes.

Thank you.

Further questions?

If there are no

20

further questions and no request for executive

21

session, the Chair will give his recommendation.

22

VICE~CHAIR

KANE:

23

CHAIR CARROLL:

Your recommendation

l

Chair.

Chair would entertain a motion to approve

24

the resolution for Special Counsel and/or

25

Indemnification Authorization Identifying Dan
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1

Dana Wingad in Timothy Gilbert versus Dana Wingad,

2

Civil No. 03-1-0308-3.

3

VI CE - CHAIR KANE:

4

CHAIR CARROLL:

5

VICE-CHAIR KANE:

6

request --

7

CHAIR CARROLL:

8

VICE-CHAIR KANE:

9

CHAIR CARROLL:

10

VICE-CHAIR KANE:

11

CHAIR CARROLL:

12

moved --

Mr. Chair."
Yes.
Motion to provide indemnification is the

Yes.
In this said case?
Yes .,
Indemnification, that's the motion.
Indemnification, excuse me.

13

COUNCILMEMBER JOHNSON:

14

CHAIR CARROLL:

15

Second.

-- by Mr. Kane, seconded by Ms. Johnson.

Mr. 'Kane.

16

VICE-CHAIR KANE:

17

CHAIR CARROLL:

18

It's been

No further discussion.
Any further discussion?

Hearing none, all

those in favor --

19

COUNCILMEMBER HOKAMA:

20

CHAIR CARROLL:

21

COUNCILMEMBER HOKAMA:

Chairman.

Mr. Hokama.
Just one question -- and I'm sorry

22

for not asking this before the motion -- to

23

Corporation Counsel.

24

fracture or physical

25

VICE-CHAIR KANE:

You mention an alleged

Scaphoid.
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9

COUNCILMEMBER HOKAMA:

medical condition of the
when you say alleged, that's

2

defendant.

That

3

not -- that hasn't been verified?

4

MS. RAMAYA:

5

COUNCILMEMBER HOKAMA:

6

7
8

9
10
11

12

No.
So we have no doctor's report about

this alleged condition, medical condition?
MS. RAMAYA:

Actually that's a matter that's being hotly

contested in litigation at the moment.
COUNCILMEMBER HOKAMA:

Okay.

allowing me to ask that question.
CHAIR CARROLL:

Thank you.

COUNCIL MEMBERS VOICED AYE.

14

CHAIR CARROLL:

15

VOTE: AYES:

16

18

NOES:
ABSTAIN:
ABSENT:
EXC. :

19

MOTION CARRIED.

20

ACTION:

21

CHAIR CARROLL:

22

COW-2 (4)

23
24
25

All those in favor of the

motion, please signify by saying "aye."

13

17

Thank you, Chairman, for

Opposed?
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and Tavares.
None.
None.
None.
None.

ADOPT RESOLUTION.

Motion carried.

Thank you.

SPECIAL COUNSEL AND/OR INDEMNIFICATION
AUTHORIZATION (INDEMNIFYING JOHN BUCK III
IN THE EPILEPTIC FOUNDATION OF MAUl, ET AL.
V. CITY AND COUNTY OF MAUl. ET AL., CASE NO.
CV 02-00343 ACK/KSC) (C.C. No. 03-20)

CHAIR CARROLL:

I would now like to move on to Committee
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1

of the Whole Item 24, Special Counsel and/or

2

Indemnification Authorization Indemnifying John Buck

3

III in the Epileptic Foundation of Maui, et al.-

4

versus City and county of Maui, et al., Case No. CV

5

02-00343 AKA/KSC.

6

MS. RAMAYA:

Corporation Counsel.

Thank you, Chairman Carroll.

Again, Moana

7

Ramaya on behalf of -- I'm standing in for this

8

matter.

9

this case.

And I have also given you a complaint in
This matter is clearly in active

10

litigation.

What you should know is that this

11

complaint has gone through many, many changes.

12

is the fourth bite at the. apple for plaintiffs, and

13

the allegations that you see that are most

14

inflammatory in there regarding racial slurs and so

15

forth, that's the first time it's ever been raised.

16

We have done some discovery in this matter.

17

deposed and interviewed a number of witnesses, and

18

there is a dispute as to whether this has ever

19

happened.

20

course and scope of his employment on the date of

21

this alleged problem, and I do believe that based on

22

the facts and circumstances of this matter, that

23

indemnification is appropriate for Mr. Buck.

This

I have

Clearly Mr. Buck was working within the

24

CHAIR CARROLL:

Members.

25

COUNCILMEMBER JOHNSON:

Ms. Johnson.
I just wanted to disclose that at
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1

one time both my husband and myself had been on the

2

board for Epileptic Foundation of Maui.

3

on the board.

4

situation, but it's not really pertinent because it

5

was all secondhand information.

6

Mr. Mabseen that when he made a choice to take any

7

legal action, that I said I could no

8

communicate with him.

9

on this, but I wanted to disclose that for ,the '

10

11
12

We are not

I do know some information about this

And I did inform

long~r

So we've had no communication

record.
'MS. RAMAYA:

Thank you.

COUNCILMEMBER JOHNSON:

And if people feel uncomfortable

13

about me participating in any further discussion on

14

this, I have no problem with recusing myself, but I

15

personally don't feel that I have a conflict because

16

we're not in communication with this individual.

17

CHAIR CARROLL:

18

MS. RAMAYA:

19

CHAIR CARROLL:

20

MS. RAMAYA:

Thank you, Ms. Johnson.

Chairman Carroll, if I may.
Proceed.

Actually, Ms. Johnson, I would just advise

21

you that I got a fina.'l witness naming recently from

22

the plaintiffs and you have been named as a witness

23

in that matter, as has your husband.

24
25

COUNCILMEMBER JOHNSON:

Okay.

And then

then the

appropriate thing would be for me to recuse myself.
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1

MS. RAMAYA:

2

CHAIR

3

Yes.

CA~ROLL:

Ms. Johnson recusing herself?

4

COUNCIL MEMBERS:

5

CHAIR CARROLL:

6

7

See any objection from the members for

No objection.
Thank you, Ms. Johnson.

further discussion?
COUNCILMEMBER MATEO:

Anyone else?

Mr. Mateo.

Thank you, Mr. Chair.

How many

8

times has this been -- been redrafted before the

9

slur was actually made part of the complaint?

10

MS. RAMAYA:

11

COUNCILMEMBER MATEO:

12

MS. RAMAYA:

13

CHAIR CARROLL:

Any

Four times.
Thank you.

You I re welcome.
Any further discussion, Members?

If not,

14

the Chair will give his recommendation.

15

accept a motion for Special Counsel and/or

16

Indemnification Authorization Indemnifying John Buck

17

III in the Epileptic Foundation of Maui, et al.

18

versus City and County of Maui, et al., Case No. CV

19

02-00343 AKA/KSC.

20

VICE-CHAIR KANE:

21

COUNCILMEMBER MOLINA:

22

COUNCILMEMBER TAVARES:

23

CHAIR CARROLL:

24.
25

Move for indemnification.

Second.

Moved by Mr. Kane.

Mr. Molina.
VICE-CHAIR KANE:

Second.

Seconded by

Mr. Kane.
No further discussion.
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CHAIR CARROLL:

2

Any further discussion?

in favor of the motion r signify 'by saying "aye."

3

COUNCIL MEMBERS VOICED AYE.

4

CHAIR CARROLL:

5

VOTE: AYES:

6

NOES:
ABSTAIN:
ABSENT:
EXC. :

7
8
9

Opposed?
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Mateo, Molina,
Nishiki, Pontanilla and Tavares.
None.
Councilmember Johnson.
None.
None.

MOTION CARRIED.

10

ACTION:

11

CHAIR CARROLL:

12

COUNCILMEMBER JOHNSON:

CHAIR CARROLL:

Thank you.

And could you just please reflect r

Excuse.

And be it noted that Ms. Johnson

FLOOD CLAIMS AND LAWSUITS (JANUARY 2002,
OCTOBER 2002 AND FEBRUARY 2003)
(C.C. No. 03-81)

COW-9

17

18

Motion carried unanimously.

did recuse herself and did not vote on the matter.

15
16

ADOPT RESOLUTION.

Mr. Chair r my recusal?

13
14

Hearing none r all

CHAIR CARROLL:

All rightr moving on to the next item r

19

Committee of the Whole Item 9 r flood claims and

20

lawsuits from January 2002 r October 2002 and

21

February 2003.

22

MS. RAMAYA:

Corporation Counsel.

Thank your Chairman Carroll.

Moana Ramaya r

23

Deputy Corporation Counselr here to discuss the

24

flood claims with you.

25

note that today the only thing before you,are the

And actually I would just
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1

claims filed by Zachary and Henrietta Helm, as well

2

as Donovyne and Tanya Moleta.

3

named in the description either are without this

4

body's jurisdiction or they are active litigation.

5

So the only two that we have today are the ones that

6

I've just named for you.

7

rundown on them, but I would like to discussion

8

these in executive session

9

claims and may result in lawsuits.

10

The other matters

And I can give you a brief

beca~se

they are current

Taking up first the claim by Donovyne Moleta r

11

this is involving Aleo Place.

On October 15th r 2002

12

rain flooded the cul-de-sac at the bottom of Aleo

13

Place in Kahului.

14

pastr and Mr. Joe Krueger is here from Engineering r

15

the Division the Public Works r to take up questions

16

with you. when we go into executive session.

17

basically what happened was the Moletas had two of

18

their vehicles parked in the cul-de-sac.

19

has signed this cul-de-sac with warnings about

20

leaving your vehicles in that area when there is

21

rainfall.

22

to them being flooded and the claim that they have

23

made with us is for property damage.

24

some dispute over what the end amount is.

25

it is because some of it was estimates r and we've,

Aleo Place has flooded in the

And

The County

UnfortunatelYr they were not moved prior

And there's
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had JADA go out and do some investigation in that,

2

but the total claim is about $6,000, $5,622.37.

3

CHAIR CARROLL:

4

VICE-CHAIR KANE:

5

CHAIR CARROLL:

6

VICE-CHAIR KANE:

Thank you.

Members?

Mr. Chair.
Mr. Kane.
I don't have it in front of me, but I

7

just wanted to follow up on do we have -- or is it

8

all encompassing that parking is not allowed in

9

cul-de-sacs, public parking on the street?

And I'm

10

just -- because I know I'm familiar with some

11

cul-de-sacs that don't allow parking.

12

and I'm looking through code, so forgive me, I don't

13

have that in front of me.

14

MS. RAMAYA:

Is that a --

Maybe you know.

We haven't signed it for a no parking area.

15

We've signed it for flood warning.

16

there's a Maui County Code provision that prohibits

17

you from parking your vehicle in certain areas

18

during certain hours.

19

VICE-CHAIR KANE:

20

MS. RAMAYA:

21

VICE-CHAIR KANE:

22

23

In addition,

Yeah, overnight.

I think it's 2: 00 to 6: 00 a. m.
What was the time of this rain and when

this occurred?
MS. RAMAYA:

It began during the early morning hours of

24

the 15th.

What time their vehicles actually

25

flooded, I do not know.
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1

VICE-CHAIR KANE:

2

CHAIR CARROLL:

3
4
5

6

Thank you.
Any further question, Members?

Mr. Nishiki.
COUNCILMEMBER NISHIKI:

Is there a dispute in the amount

"

that we want to settle for?
MS. RAMAYA:

I wouldn't say there's a dispute in that

7

amount.

There's just some discrepancies between

8

what's being requested and what the actual value of'

9

it is.

For example, these vehicles were old and

10

typically you're entitled to the value of that

11

vehicle when it's damaged, and if the estimate for

12

repair exceeds the value of the vehicle, we

13

reimburse you for what the vehicle's worth and not

14

the repair.

15

where the discrepancy is.

16

one of the vehicles, but the actual cash value of

17

that vehicle is lower than the cost of repair.

We declare it a total loss.

18

COUNCILMEMBER NISHIKI:

19

MS. RAMAYA:

20

COUNCILMEMBER NISHIKI:

21

CHAIR CARROLL:

22

VICE-CHAIR KANE:

23

CHAIR CARROLL:

24

VICE-CHAIR KANE:

25

So that's

There's been repair to

How much is in discrepancy?

Approximately $2,000.
Thank you.

Members, any further questions?
Mr. Chair.
Yes, Mr. Kane.
So, Corp. Counsel, in this case the

discrepancy or the discussion in executive session
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that you're requesting involves that discrepancy and

2

it's not something -- what aspect of this case is

3

the reasoning for your asking for executive session?

4

MS. RAMAYA:

Mr. Kaner actuallYr I haven't made a

5

recommendation on this Claim yet.

6

a resolution in this matter.

7

down

8

you guys the big picture.

9

jurisdictional amount even with the discrepancy

10

11
12

15

16
17
18

Originally when I came

all of the flood claimsrit was to give
This claim is within your

amount because it exceeds $3 r OOO.
VICE-CHAIR KANE:

Thank you.

Thank you for that

clarification.
Thank your Chair.

13

14

~ith

I'm not here with

CHAIR CARROLL:

All rightr Members.

Corporation Counsel

has requested that we go to executive session.
MS. RAMAYA:

Yes r so that we can discuss liabilitYr

Chairman Carroll.
CHAIR CARROLL:

All right.

In this matter I think we

19

might have some more that will go executive session r

20

but I'm going to ask for -- oh r I'm sorry.

21

Mr. Hokama.

22

COUNCILMEMBER HOKAMA:

Chairman r if you would either have

23

Corporation Counselr if they are aware of the

24

response r or since Mr. Agaran is here r has Public

25

Works determined to change the status of the
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1

cul-de-sac to allow no parking at any time to avoid

2

future occurrences such as this?

3

CHAIR CARROLL:

Public Works has indicated no.

4

COUNCILMEMBER HOKAMA:

Well, I would hope we would do more

5

than just process this consideration and change the

6

environment.

7

can definitely occur again and again and again.

Obviously if we don't do anything, it

8

CHAIR CARROLL:

I agree.

9

COUNCILMEMBER HOKAMA:

So I hope there's something that

10

can be done to either eliminate the situation or

11

~mprove

12

the situation, Chairman.

CHAIR CARROLL:

Thank you.

Anything else before I request

13

executive session?

14

to executive session on flood -- Committee of the

15

Whole Item 9, Flood Claims and Lawsuits (January

16

2002, October 2002 and February 2003) pursuant to

17

Section 92-5 (a) (4), Revised -- Hawaii Revised

18

Statutes.

19

VICE-CHAIR KANE:

20

CHAIR CARROLL:

21

VICE-CHAIR KANE:

I would entertain a motion to go

Mr. Chair.
Mr. Kane.
Yeah,' move to convene in executive

22

session for the specific case Donovyne E. and Tanya

23

Moleta to discuss this in executive session.

24

CHAIR CARROLL:

Oh, okay.

25

COUNCILMEMBER TAVARES:

I would accept that motion.

Second.
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CHAIR CARROLL:

And was seconded by Ms. Tavares.

Discussion?

3

VICE-CHAIR KANE:

4

CHAIR CARROLL:

5

VICE-CHAIR KANE:

Mr. Chair.
Mr. Kane.
And then prior to convening the

6

executive session r if we have other items on the

7

Committee's agenda today that we can go through

8

those in open session prior to convening those in

9

executive session as well.

10

CHAIR CARROLL:

That's the Chair's intent.

11

VICE-CHAIR KANE:

12

CHAIR CARROLL:

13

COUNCILMEMBER NISHIKI:

Thank you.

No further discussion.

Mr. Nishiki.
Yeah r some clarification.

This

14

place has flooded before and we've -- we've settled

15

the claim?

16
17

MS. RAMAYA:

I'm not aware of any prior claims being made

in this matter.

18

COUNCILMEMBER NISHIKI:

19

CHAIR CARROLL:

20

21

Nishibayashi.

Mr. Nishiki r the motion on the 'floor right

now is to go to executive session.
COUNCILMEMBER NISHIKI:

Got it.

I just wanted some

22

clarification on whether we had settled claims in

23

this arear just because I remember way back when

24

where this was flooded r and what Riki had asked r

25

was a bit concerned.

Go ahead.
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CHAIR CARROLL:

Thank you.

Any further discussion on

2

going into executive session?

3

those in favor, signify by saying·· II aye.

4

COUNCIL MEMBERS VOICED AYE.

5

CHAIR CARROLL:

6

COUNCILMEMBER NISHIKI:

7

CHAIR CARROLL:

8

VOTE: AYES:

9

10

11

NOES:
ABSTAIN:
ABSENT:
EXC. :

12

MOTION CARRIED.

13

ACTION:

14

CHAIR CARROLL:

Hearing none, all
II

Opposed?
No.

One no, Mr. Nishiki.
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Pontanilla and Tavares.
Councilmember Nishiki.
None.
None.
None.

EXECUTIVE SESSION ON THE MOLETA CLAIM.

Motion carried.

We will leave this item

15

then and -- well, excuse me, Mr. Nishiki, you can

16

ask your question now.

17

COUNCILMEMBER NISHIKI:

I

The area that is in question, if

18

you don't know, we've had other floodings before

19

where there has been property damage, and as the

20

question was asked, we've not done anything to

21

address that flooding problem there, and this was

22

another flood that occurred in that same area? - Can

23

I get somebody from Public Works to answer?

24

MS. RAMAYA:

Actually --

25

CHAIR CARROLL:

Corporation Counsel.
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MS. RAMAYA:

-- Chairman Carroll r I know that we've even

2

put in two injection wells at the bottom of Aleo

3

Placer if that's what you're asking.

4

remedy done r if that's what the question is.

5

regards to prior flooding r I'm aware of the fact

6

that it has previously flooded r as is Public Works r

7

but whether there have been previous claims as a

8

result of that flooding r I do not know.

9

should reflect that Gilbert Coloma-Agaran r

So there was
In

The record

10

Department Head for the Department of Public Works r

11

and Joe Krueger from Engineering

12

CHAIR CARROLL:

13

MR. COLOMA-AGARAN:

14

Mr. Agaran.
As I sit here todaYr I can't tell you

about the other claims.

15

CHAIR CARROLL:

Could you use the microphone.

16

MR. COLOMA-AGARAN:

As I sit here todaYr I can't tell you

17

about the other claims.

18

check with other people in the Department.

19
20

21

COUNCILMEMBER NISHIKI:
have you been
MR. KRUEGER:

I'd have to go back and

What about Mr. Krueger r how long

~orking

with the Department?

Public Works for ten years.

I don't know of

22

any claims, but I know there has been flooding.

23

That's why we initially installed those dry wells

24

and eventually they did plug up and we had it

25

recleaned r the dry wells r we had it pumped out and
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1

cleaned out again.

2

while and then they plugged up again and then we had

3

that last flood.

4

COUNCILMEMBER NISHIKI:

5

And they worked for a little

Was there any other property

damage that occurred?

6

MR. KRUEGER:

7

COUNCILMEMBER NISHIKI:

8

CHAIR CARROLL:

9

COUNCILMEMBER PONTANILLA:

11

wells?

12

MR. KRUEGER:

14
,15

16

17
18

Thank you.

Mr. Pontanilla.
Thank

YOUt

Chair.

Mr. Krueger t how often do we inspect the dry

10

13

I have no idea.

It should be inspected after every large

storm t but as to how often they do itt I'm not sure.
COUNCILMEMBER PONTANILLA:

So there is no like t saYt every

month we do an inspection on the dry wells t nothing
like that?
MR. KRUEGER:

I'm not suret but normally after a big storm

. they go in and clean out everything and then
)

19

inspect.

That's the normal procedure is right after

20

a big storm they would do it.

21

COUNCILMEMBER PONTANILLA:

22

CHAIR CARROLL:

Thank you.

Thank

YOUt

Chair.

Members t we had no request for public

23

testimony earlier.

We do have a request now t and I

24

am going to open public testimony at this time for

25

this item.

John L. --
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MR. SARDINHA:

Sardinha.

2

CHAIR CARROLL:

Sardinha.

mispronounce your name.
4

Please come forward and

identify yourself at the microphone.
. . . BEGIN PUBLIC TESTIMONY.

5

6

I knew I was going to

MR. SARDINHA:

Council Chairman, Members of the Council,

7

maybe some of those people don't know about Aleo

8

Place because Public Works keep changing people, but

9

this has been going on for over 30 years.

And they

10

must have records, because I can name you a few

11

people that put claims in.

12

them, put a claim in when Joe Tanaka was in office,

13

and at that time the only fellow that's familiar

14

with Aleo Place is Mr. Wayne Nishiki.

15

Velma Santos, Mr. Hokama's dad, all of those people

16

were in office and we testified then.

17

promises they ,were, going to improve the place.

18

Joe Tanaka was one of

At the time

And they made

In fact, Linda Lingle, when she was in

19

office, she said that she was going to remove three

20

of those homes on the lower portion and relocate

21

these people and make a park there because one dry

22

drain will never, never hold the water, and when it

23

rains, it rains 1:00 o'clock, 3:00 o'clock in the

24

morning.

25

to have to do something about that place because

I run out to move cars.

The County going

RALPH ROSENBERG COURT REPORTERS, INC.
(808)

524-2090

COW 9/3/03

1

24

they approved it when that place was built.

2

And if you come down to Aleo Place, I'll give

3

you the whole low down.

4

Aleo Place in a van, all of them came down, and I

5

showed them what was wrong.

6

young engineer, who probably retired already, and he

7

say, we making a study.

8

over again, and we hold him, we all up to here with

9

studies.

10

The Council came down to

And there was a little

And it happened over and

'Let's do something.

One dry drain won't

do anything for it.
If you come up there, I'll show you the water

11

12

comes all the way down from Ohaa, you know where

13

Papa/Ohaa, is in front of Lihikai School, it c,omes

14

all the way on down on Maalo, and it ends up in Aleo

15

Place.

16

there's another cul-de-sac on top of that that get

17

flooded.

18

running a pipe down and feeding it back to Aleo

19

Place, as if we don't have enough problems.

20

And to top it all, ,the County build a --

So what the County did, they settled it by

I would like -- I'd invite all of you to come

21

down and I'll show you and explain to you the

22

problem we have there every time it rains.

23

remember now, it don't rain 12:00 o'clock in the

24

day, 11:00 o'clock.

25

kind of made a promise that was going to take all of

And

It's always in the night
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your phone numbers down and if I don't sleep at 3:00

2

o'clock in the morning, I was planning to call each

3

and everyone of you to let you know what's

4

happening and nothing has been done up to this

5

point.

6

So, please, do something about it, and that

7

claim is legitimate.

8

Works need to do their homework if they don't know

9

about the claims that they paid there.

Thank you.

. . . END OF PUBLIC TESTIMONY.

10

11

And the people from Public

CHAIR CARROLL:

Thank you.

Any questions?

Thank you.

12

And the Chair will transmit to Public Works these

13

concerns.

14

testimony because it was indicated that his daughter

15

was going to come.

16

going to leave public testimony open because we

17

might have some other people come in late that would

18

wish to give testimony.

19

testimony open.

20

item at this time?

21

to the next item so we can consolidate the executive

22

sessions later.

23

All right, I had waited on public

COUNCILMEMBER TAVARES:

If there's no objections, I'm

So we'll leave public

Is there anything further on this
If not, we're going to move on

Ms. Tavares.
Yeah, Mr. Chair, on that one item,

24

are we just discussing the Moleta claim is the only

25

one out of that packet?
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CHAIR CARROLL:

Yes.

2

VICE-CHAIR KANE:

3

MS. NAKATA:

4

VICE-CHAIR KANE:

5

CHAIR CARROLL:

6

MS. RAMAYA:

No.

Excuse me r Mr. Chair.
We also have the Helm.
Corporation Counselt clarifYt please.

Thank you

t

Chairman Carroll.

There is also

7

the claim filed by Zachary and Henrietta Helm that I

8

would like to discuss in executive session t and I

9

can give you some background on that as well.

10

COUNCILMEMBER TAVARES:

11

CHAIR CARROLL:

12

MS. RAMAYA:

Okay.

Corporation Counsel.

Thank

YOU

t

Chairman Carroll.

During the same

13

rainstorm r the Helm property was flooded on Molokai.

14

Specifically it was flooded on October 17th, 2002 t

15

and we discussed this briefly the last time I came

16

down to discuss flood claims.

17

the Helms have claimed is that their neighbor who

18

adjoins their property put in some obstructions into

19

the stream beds which caused the natural flow of

20

water to exceed what it normally would t thereby

21

flooding the Helm residence.

22

that's contained in your binders discussing the

23

amount.

24

due to the property damage sustained by the Helms t

25

and this is a matter that I would like to discuss in

And basically what

There is documentation

It's approximately $64,000 for this claim
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executive session/ because in executive session I

2

would like to discuss with you the issue of

3

liability.

4

CHAIR CARROLL:

5

COUNCILMEMBER TAVARES:

6

Ms. Tavares.

that not Hawaiian Homeland property?

7

MS. RAMAYA:

8

COUNCILMEMBER TAVARES:

9

Property that Mr. Helm is on/ is

Yes/ it is.
Is that one of the points that we

will be discussing in executive session/ is what is

10

the County's liability on Hawaiian Homeland's

11

property?

12

MS. RAMAYA:

13

COUNCILMEMBER TAVARES:

14

No.

session?

15

MS. RAMAYA:

16

COUNCILMEMBER TAVARES:

17

So we can discuss that in open

Sure.
What is the County's liability on

Homeland --

18

MS. RAMAYA:

That's actually --

19

COUNCILMEMBER TAVARES:

20

MS. RAMAYA:

-- Hawaiian Homeland property?

It's not actually an issue that I've taken

21

into consideration in regards to this respect.

22

There are issues of liability that I can explain to

23

you off the record regarding -- or in executive

24

session regarding specifically the issue of

25

liability in terms of Mr. Helm's property damage/
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but

t~at

specifically is' not a consideration.

COUNCILMEMBER TAVARES:

So is the County of Maui

3

responsible for the drainage that goes through

4

Hawaiian Homes' properties?

5

MS. RAMAYA:

The drainage that we're discussing is

6

actually on Mr. DeCoite's property.

7

Hawaiian Homelands or not r I don't know r but there

8

is an issue as to the maintenance and so forth of

9

that drainage waYr because Mr. Helm has alleged that

10 .

Whether that's

there's a violation of it.

11

COUNCILMEMBER TAVARES:

12

MS. RAMAYA:

13

COUNCILMEMBER TAVARES:

14

suit?

15

MS. RAMAYA:

A violation by whom?

By Mr. DeCoite.
So why are we even named in this

Well r because Mr. Helm's home insurance

16

company would not cover it and so he has filed a

17

claim with the County.

18
19

COUNCILMEMBER TAVARES:
his neighbor?

20

MS. RAMAYA:

21

COUNCILMEMBER TAVARES:

22

Has he also filed a claim against

Not that I'm aware 'of.
Okay.

I guess .we can get into the

other details during executive session ..

23

MS. RAMAYA:

Yes.

24

COUNCILMEMBER TAVARES:

25

CHAIR CARROLL:

Thank you.

Mr. Kane.
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VICE-CHAIR KANE:

The Helm case[ is there any public

2

documentation of Public Works approving the

3

construction of the barriers that you mention that

4·

Mr. Helm alleges caused the flooding in his

5

property?

6

MS. RAMAYA:

No[ there is no public documentation such as

7

permits or otherwise permitting Mr. DeCoite to build

8

the obstructions that he did build.

9
10
'11

12

VICE-CHAIR KANE:

Is that drainage system a public

drainage system or is it privately -- is it a
private system?
MS. RAMAYA:

The stream bed itself runs through

13

Mr. DeCoite's property and he is[ from my

14

understanding [ the title holder for that property.

15

VICE-CHAIR KANE:

Was he required to build that drainage

16

system in his property as part of the development of

17

his property?

18

MS. RAMAYA:

From my understanding [ Mr. DeCoite placed the

19

obstructions in that stream bed on his own without

20

the knowledge [ consent [ or request of any other

21

body.

22
23

VICE-CHAIR KANE:

Thank you.

We'll get I'm sure into

further detail of the case.

24

CHAIR CARROLL:

25

VICE-CHAIR KANE:

Thank you.

Anything further?
Your recommendation, Chair
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Helm.
CHAIR CARROLL:

All right.

requesting executive session on this item?
VICE-CHAIR KANE:

I move to go into executive session for

the Zachary and Henrietta Helm case.

6

COUNCILMEMBER MATEO:

7

COUNCILMEMBER TAVARES:

8

CHAIR CARROLL:

9

Is anybody recommending

Second.
Second.

Been moved and seconded to go to executive

session pursuant to Section 92. --

10

-5(a) (4), Hawaii State Statutes.

11

Mr. Kane?

12

VICE-CHAIR KANE:

13

CHAIR CARROLL:

14

COUNCIL MEMBERS VOICED AYE.

15

CHAIR CARROLL:

16

VOTE: AYES:

17

18
19

NOES:
ABSTAIN:
ABSENT:
EXC. :

20

MOTION CARRIED.

21

ACTION:

22

CHAIR CARROLL:

25

--

Discussion,

No further discussion.
All those in favor, say "aye."

Opposed?
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and Tavares.
None.
None.
None.
None.

EXECUTIVE SESSION ON THE'HELM CLAIM.

23
24

exc~se

Motion carried unanimously.

Thank you.

Corporation Counsel, we have one more item?
Corporation Counsel.
MS. MARTIN:

Thank you, Chairman Carroll.

Laureen Martin,
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1

Deputy Corporation Counsel.

2

two workers' compensation claims arising out of

3

work-related injuries sustained on February 8th

,4

CHAIR CARROLL:

This matter involves

Excuse mel Corporation -- I'm sorry.

For

5

the members in the public, Committee of the whole

6

Item 1(8), Settlement Authorization of Claims and

7

Lawsuits --

8
9

COUNCILMEMBER TAVARES:
that ...

10

CHAIR CARROLL:

11

COUNCILMEMBER TAVARES:

12
13

Mr. Chair, before we get to

Yes.
In our binders we have Clayton and

Janet Alexander as the next issue.
CHAIR CARROLL:

That is the one that I thought we were

14

going to discuss with Corporation Counsel, but it

15

seems

16

please come back down again.

17

the first time, I thought we were going to discuss

18

the last one.

19

her down, that she was going to do that.

20

going to discuss -- there are three items over here.

21
22

MS. RAMAYA:

Corporation Counsel, Ms. Ramaya, could
When I called on you

And I assumed that when you called
We aren't

I'm sorry, are you referring to the flood

claims?

23

COUNCILMEMBER TAVARES:

24

CHAIR CARROLL:

25

MS. RAMAYA:

Yes.

Yes.

Oh, the only flood claims that I brought down
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1

for consideration today are the Moleta and Helm

2

claims.

3

CHAIR CARROLL:

Oh, so the other one is not for today,

4

then?

5

MS. RAMAYA:

6

COUNCILMEMBER TAVARES:

No.
Because there's -- there are a

7

number of them.

8

out of that packet it's just the two that you want

9

to discuss --

10

MS. RAMAYA:

11

COUNCILMEMBER TAVARES:

12
13

They all came in the packet, but

Yes.
-- that you're prepared to

discuss?
MS. RAMAYA:

Actually - - and I guess I should clear this

14

up.

15

actually all of them were brought down initially so

16

that the Council could have an overview of

17

everything that had been filed.

18

them are outside of the Council's jurisdiction, such

19

as the Achi claim, the Barrett claim, the Burke

20

claim, and the Vaught claim.

21

Richardson claims are actually lawsuits, and the

22

Alexander claim is the only remaining non-lawsuit

23

claim that is within the Council's jurisdiction, but

24

that's not being discussed today.

25

The -- some of these claims were brought

COUNCILMEMBER TAVARES:

or

However, some of

The Malone and

Okay.
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CHAIR CARROLL:

The Chair apologizes for the confusion.

I

2

also thought that Corporation Counsel was going to

3

discuss these r is why I called on herr but does

4

anybody else have any further questions at this

5

time?

6

MS. RAMAYA:

Thank you.

7

COW-1(8)

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (DAVID AULD-RUANE V. COUNTY OF MAUl,
CASE NOS. 8-91-04304 AND 8-93-04088)
(C.C. No. 03-19)

8

If not r thank you.

9

10

CHAIR CARROLL:

And now we can go to Committee of the

11

Whole Item 1(8)r Settlement Authorization of Claims

12

and Lawsuits (David Auld-Ruane V. County of Maui

13

versus County of Maui r Case Nos.

14

8-93-04088).

15

MS. MARTIN:

8~91-04304

and

Corporation Counsel.

Thank your Chairman Carroll.

Laureen Martin r

16

Deputy Corporation Counsel.

17

two workers' compensation claims arising out of

18

work-related injuries sustained on February 8thr

19

1991 and August 16th r 1993.

20

from lifting an injured victim.

21

involves hitting a clipboard which was attached to a

22

door of a truck.

23

in order to discuss the medical and personnel issues

24

involved.

25

CHAIR CARROLL:

This matter involves

The 1991 injury arose
The 1993 claim

I am requesting executive session

Members r questions?
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1

COUNCILMEMBER TAVARES:

2

CHAIR CARROLL:

3

COUNCILMEMBER TAVARES:

Mr. Chair.

Yes.
I notice that we had requested
I

4

that someone be here from Fire Department.

5

anyone here?

6
7

8
9

10

11
12

CHAIR CARROLL:

Is

I do not see the Fire Department

representative, only the Police.
COUNCILMEMBER TAVARES:

Ms. Martin, do you feel

comfortable in going forward without a
representative from the Fire Department here?
MS. MARTIN:

Chairman, in response to the question,· yes, I

feel comf6rtable with that.

13

COUNCILMEMBER TAVARES:

Okay, thank you.

14

CHAIR CARROLL:

15

COUNCILMEMBER PONTANILLA:

16

CHAIR CARROLL:

17

COUNCILMEMBER PONTANILLA:

Any further questions?
Yeah, I got one.

Mr. Pontanilla.
Thank you, Mr. Chair.'

Corporation Counsel, I notice that the claims

18

19

were for February 8th, 1991 and August 16, 1993.

20

Why so long?

21

MS. MARTIN:

Chairman, In response to the question, this

22

is a lengthy period of time.

23

a specific reason why these particular claims took

24

so long to resolve as far as the settlement.

25

could be that he did not reach his maximum medical

However, I don't have
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I know, without

1

improvement for a period of time.

2

going into the details, that he was continuing to

3

receive treatment.

4

COUNCILMEMBER PONTANILLA:

5

CHAIR CARROLL:

Thank you, Chair.

Any further questions?

Hearing none, the

6

Chair will give his recommendation.

7

motion, Settlement Authorization of Claims and

8

Lawsuits for David Auld-Ruane versus County of Maui,

9

Case Nos. 8-91-04304 and 8-93-04088.

10

VICE-CHAIR KANE:

11

CHAIR CARROLL:

12

VICE-CHAIR KANE:

13
14

I will accept a

Mr. Chair.
Mr. Kane.
Before we move forward with a motion,

can you again repeat the authorization amount?
MS. MARTIN:

Chairman Carroll, in response to the

15

question, I did not provide the settlement amount,

16

and the reason for that is that it's based upon a

17

percent impairment which would basically tell the

18

public what this person's permanent impairment would

19

be.

20

VICE-CHAIR KANE:

21
22
23

That would be in executive session,

though, if we needed to get that exact number?
MS. MARTIN:

Chairman Carroll, in response to the

question, yes.

24

VI CE - CHAI R KANE:

25

CHAIR CARROLL:

Thank you.
Is there a request to go into executive
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session?

2

COUNCILMEMBER TAVARES:

3

CHAIR CARROLL:

4

VICE-CHAIR KANE:

5

CHAIR CARROLL:

6

COUNCILMEMBER TAVARES:

7

CHAIR CARROLL:

Yes.

Pardon?
Yes.
Yes.
Yes.

In that case, since that motion was not

8

recognized, the Chair will accept a

9

into executive session for Committee of the Whole

10

Item 1(8), Settlement Authorization of Claims and

11

Lawsuits (David Auld-Ruane versus County of Maui

12

Case 8-91-04304 and 8-9304088) pursuant to Section

13

92 - 5 (a) (4) Hawaii Revised Statutes.

14

COUNCILMEMBER TAVARES:

15

VICE-CHAIR KANE:

16

CHAIR CARROLL:

17

Mr. Kane.

to go

So moved.

Second.
Moved by Ms. Tavares, seconded by
Discussion, Ms. Tavares?

18

COUNCILMEMBER TAVARES:

19

CHAIR CARROLL:

20

~otion

No discussion.

Further discussion?

Hearing none, all ln

favor of the motion, signify by saying "aye."

21

COUNCIL MEMBERS VOICED AYE.

22

CHAIR CARROLL:

Opposed?

23
24
25
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VOTE: AYES:

2

3
4

NOES:
ABSTAIN:
ABSENT:
EXC. :

5

MOTION CARRIED.

6

ACTION:

7

CHAIR CARROLL:

8

COW-1(S)

EXECUTIVE SESSION.

9

10

Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanilla and Tavares.
None.
None.
None.
None.

Motion carried unanimously.

Thank you.

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (ROBERT L. TAM HO V. COUNTY OF MAUl,
CASE NO. 7-01-00177) (C.C. No. 03-19)

CHAIR CARROLL:

Now move on to the next i tem r Committee of

11

the Whole Item 1(5)r Settlement Authorization of

12

Claims and Lawsuits -- excuse me -- Robert L. Tam Ho

13

versus County of Maui r Case No. 7-01-00177.

14

Corporation Counsel.

15

MS. MARTIN:

Thank your Chairman Carroll.

Laureen Martin r

16

Deputy Corporation Counsel.

17

compensation claim arising out of work-related

18

injuries sustained on January 30th r 2001.

19

injury arose from an arrest in which the suspect

20

resisted arrest.

21

in order to discuss medical and personnel issues.

22

CHAIR CARROLL:

23

VICE-CHAIR KANE:

24

CHAIR CARROLL:

25

VICE-CHAIR KANE:

Members

This is a workers'

This

I am requesting executive session

I

questions?

Mr. Chair.
Mr. Kane.
Yeahr move to convene in executive
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session to discuss COW-1(5) in executive session

2

COUNCILMEMBER TAVARES:

3

VICE-CHAIR KANE:

4

COUNCILMEMBER TAVARES:

5

CHAIR CARROLL:

6

-- pursuant to Section 92-5(a) (4).
Second.

Moved by Mr. Kane t seconded by

Ms. Tavares.

Discussion?

7

VICE-CHAIR KANE:

8

CHAIR CARROLL:

9

COUNCILMEMBER NISHIKI:

Mr. Kane.

No further discussion.
Any further discussion?

10

CHAIR CARROLL:

11

COUNCILMEMBER NISHIKI:

12

Second.

Hearing none --

Yeah.

Excuse me.

Mr. Nishiki.

Can I understand what this claim

is?

13

CHAIR CARROLL:

14

MS. MARTIN:

Corporation Counsel.

Chairman Carroll t in response to the

15

question t it's a workers' compensation claim which

16

arose from an arrest in

17

resisted arrest.

18

claimant's injuries t I'm -- I feel I cannot discuss

19

that in open session t the specific injuries.

20
21
22

COUNCILMEMBER NISHIKI:

whi~h

the suspect had

Because it deals with the

Because somebody got arrested t you

cannot discuss it?
MS. MARTIN:

Chairman Carroll, in response to the

23

question t nOt I can -- I

24

the cause of the injury was the resisting arrest.

25

believe that Council could discuss measures taken to

the reason I mentioned

RALPH ROSENBERG COURT REPORTERS t INC.
(808) 524-2090

I

39

COW 9/3/03

1

prevent that -- injuries as a result of,resisting

2

arrest, if Council wished, there's no privacy

3

interest

4

suffered by Mr. Tam Ho, I do not believe I can

5

discuss that in public.

the~e,

6

COUNCILMEMBER NISHIKI:

7

CHAIR CARROLL:

but as far as the specific injury

Thank you.

Any further discussion?

All those -- all

8

those in favor of the motion, signify by saying

9

"aye."

10

COUNCIL MEMBERS VOICED AYE.

11

CHAIR CARROLL:

12

VOTE: AYES:

13
14
15

NOES:
ABSTAIN:
ABSENT:
EXC.:

16

MOTION CARRIED.

17

ACTION:

18

CHAIR CARROLL:

19

COW-1(3)

20

Opposed?
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson" Mateo,
Molina, Nishiki, Pontanilla and Tavares.
None.
None.
None.
None.

EXECUTIVE SESSION.

Motion carried unanimously.

Thank you.

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (LAKI KAAHUMANU ,ET AL. V. COUNTY
OF MAUl, CASE NO. CVOI-00689 ACK/LEK)
(C.C. No. 03-19)

21
22

CHAIR CARROLL:

And our last settlement authorization for

23

today, Committee of the Whole Item 1(3), Settlement

24

Authorization of Claims and Lawsuits (Laki

25

Kaahumanu, et al. versus County' of Maui, Case No.
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CVOI-00689 AKA/LEK)

Corporation Counselr

Mr. Garneau.
3

MR. GARNEAU:

Yes r thank you very much r Mr. Chair.

This

4

is First Deputy Corporation Counsel Greg Garneau.

5

This item r I'm sure most of the Council members are

6

aware r deals with the case Kaahumanu versus County

7

of Maui that is currently pending.

8

had -- which you have in your packets -- sent you by

9

letter dated August 27thr 2003 a -- indicating that

10
/11

Ms. D'Enbeau

we have received a settlement offer in the case.
course the terms of that settlement

offe~

are

12

confidential and so we're asking for executive

13

session in order to go over the terms with you

14

today.

15

Of

As you will recall r this case is -- arose

16

from a denial of the Plaintiff Sandra Barker's

17

application for a conditional use permit to operate

18

her' wedding business on Maui.

19

settlement conference scheduled shortlYr and so we

20

wanted to have the Council's input on this matter

21

prior to that date.

22

CHAIR CARROLL:

23

VICE-CHAIR KANE:

24
25

We do have a

Mr. Kane.
Thank your Mr. Chair.

Mr. Garneau r are we going to discuss a
proposal that they've offered or are we going to
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1

discuss generally speaking the possibility of

2

settlement to close this thing out?

3

propos~l

4

MR. GARNEAU:

Is there a

by the Plaintiff?
We are in receipt of a proposal, and as you

5

know, we're required to transmit that to you because

6

you're our client.

7

communication and why we asked you to take that up

8

today.

9

VICE-CHAIR KANE:

So that was the purpose of our

Thank you.

Mr. Chair, move to convene

10

in executive session in COW No. 1(3) pursuant to

11

section 92-5 (a) (4) of HRS.

12

COUNCILMEMBER TAVARES:

13

CHAIR CARROLL:

14

VICE-CHAIR KANE:

16

CHAIR CARROLL:

17

Been moved by Mr. Kane, seconded by

Ms. Tavares.

15

Second.

Mr. Kane, discussion?
No further discussion.

Hearing none, all those in favor of the

motion, signify by saying "aye."

18

COUNCIL MEMBERS VOICED AYE.

19

CHAIR CARROLL:

20

VOTE: AYES:

21
22
23

NOES:
ABSTAIN:
ABSENT:
EXC.:

24

MOTION CARRIED.

25

ACTION:

Opposed?
Chair Carroll, Vice-Chair Kane,
Councilmembers Hokama, Johnson, Mateo,
Molina, Nishiki, Pontanillaand Tavares.
None.
None.
None.
None.

EXECUTIVE SESSION.

RALPH ROSENBERG COURT REPORTERS, INC.
(808)

524-2090

COW 9/3/03

1

42

CHAIR CARROLL:

Motion carried unanimously.

2

Members/ we now come to the last item/ which

3

I am going to wait until after we go into executive

4

session and come out again/ because that might take

5

some time.

6

meeting.

At this time/ I am going to recess this

7

COUNCILMEMBER TAVARES:

Mr. Chair.

8

COUNCILMEMBER NISHIKI:

Chair.

9

COUNCILMEMBER TAVARES:

Before you recess/ I believe the

10

person you were waiting for is in the audience now

11

to

12

CHAIR CARROLL:

t~stify.

Ah/ yes.

We -- I have left public

13

testimony open/ if you'd wish to give testimony on

14

your item.

15

MS. MOLETA:

I think my father represented me well.

16

CHAIR CARROLL:

17

VICE-CHAIR KANE:

18

CHAIR CARROLL:

19

VICE-CHAIR KANE:

All right.

Thank you.

Mr. Chair.
Yes.
Without objections/ can we have

20

testimony closed/ then/ or are 'you going to keep it

21

open?

22
23

CHAIR CARROLL:

I was going to leave it open because of

the last agenda item.

24

VICE-CHAIR KANE:

25

CHAIR CARROLL:

Okay/ thank you.
And we are now in recess and we'll convene
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1

in executive session.

2

(Gavel) .

3

RECESS:

4

This meeting is in recess.

2:22 p.m.

(THE COMMITTEE OF THE WHOLE ENTERED INTO EXECUTIVE SESSION
AT 2: 32 P.M. AND ENDED AT 4: 42 P.M.)

5

RECONVENE:

4: 47 p.m.

6
7

CHAIR CARROLL:

10
11

Committee of the whole meeting

of September 3, 2003 is now back in session.

8
9

(Gavel).

COW-9

FLOOD CLAIMS AND LAWSUITS (JANUARY 2002,
OCTOBER 2002 AND FEBRUARY 2003)

(C.C. No. 03-81)
CHAIR CARROLL:

Members, we have before us Committee of

12

the Whole Item 9, Flood Claims and Lawsuits (January

13

2002, October 2002 and 3), and in that we are

14

discussing two items, claims of Zachary and

15

Henrietta Helm and Donovyne E. and Tanya Moleta.

16

VICE-CHAIR KANE :

17

CHAIR-CARROLL:

18

VICE-CHAIR KANE:

Mr. Chair.
Mr . Kane .
Thank you.

After convening in executive

19

session, Mr. Chair, I'd like to make a

20

recommendat~on

21

Counsel and also a recommended action for this item.

22

With respects to the Donovyne E. and Tanya Moleta

23

claim, I would ask the members to support me. in

24

requesting that Corporation Counsel work to

25

negotiate a settlement on this particular case:

for the consideration of Corporation
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1

CHAIR CARROLL:

2

VICE-CHAIR KANE:

Any obj ection -And -- and as for the other item with

3

Zachary and Henrietta Helm, I would request that

4

this body consider for the whole item of COW-9

5

that -- that the item be deferred as a whole and

6

that Corporation Counsel take whatever steps they

7

deem necessary to --to act on all of the cases,

8

including the Helm as well as the other cases that

9

are listed in the item.

10

CHAIR CARROLL:

11

VICE-CHAIR KANE:

Do you want to do this by motion?
Actually, without objections, I think

12

because it's just a recommendation for the

13

the Corporation Counsel to consider as far as giving

14

them guidance, I think without a -- you know, a

15

request without objection would be sufficient, and

16

then a deferral of the item as a whole would be I

17

think the most appropriate action of this body,

18

unless there's other discussion that feel

19

CHAIR CARROLL:

20

'VICE-CHAIR KANE:

21

CHAIR CARROLL:

for

Members
-- we need to look at some other aspect.
Thank you, Mr. Kane.

22

heard Mr. Kane.

23

request and the deferral?

24

COUNCIL MEMBERS VOICED NO OBJECTIONS.

25

CHAIR CARROLL:

Members, you have

Is there any objection to his

If no obj ections --
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COUNCIL MEMBERS VOICED NO OBJECTIONS.
(PRESENT:
CARROLL,
HOKAMA, KANE, MATEO, MOLINA, PONTANILLA AND TAVARES)

2
3

ACTION:
CHAIR CARROLL:

4

COW-1(8)

5

DEFER.
Thank you very much.

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (DAVID AULD-RUANE V. COUNTY OF MAUL
CASE NOS. 8-91-04304 AND 8-93-04088)
(C.C. No. 03-19)

6

7

CHAIR CARROLL:

We will now go onto Committee of the Whole

8

Item 1(8) { Settlement Authorization of Claims and

9

Lawsuits (Auld-Ruane V. County of Maui{ Case Nos.

10
11

12

8 - 91 - 043 04 and 8 - 93 - 04 0 8 8) .
Members.
VICE-CHAIR KANE:

Mr. Kane.

Thank you{ Mr. Chairman.

Mr. Chairman {

13

on this particular one there is an attached

14

correspondence on Number 2 as listed on the agenda {

15

and it had to do with the request for clarification

16

on the procedures for handling recommendations for

17

settlements for compensation claims in excess of

18

$3{000 by insurance adjuster John Mullen.

19

direct the members' attention to your folder Item

20

No. 1(8){ and I believe it's the last stapled one

21

dated August 27th{

22

Members { the Chair of the Committee, Chair Carroll,

23

has provided that information, that there are two

24

attachments, the original requested letter to

25

Corporation Counsel Moto from Chair Carroll and then

So I

'03{ and within that document {
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1

attached to that is also a response dated August

2

21st, 2003, which should,be the very last, page of

3

that stapled document.

4

And I wanted to point out to the members, if

5

you have not already reviewed the response,

6

Corporation Counsel has acknowledged the point that

7

was brought forward regarding that document, and

8

that if you look at this second paragraph, it reads:

9

Following the meeting of the Committee of the

10

Whole at which this matter was discussed and in

11

response to your inquiry, this office has reviewed

12

the form and the procedure used in workers'

13

compensation claims.

14

review, our office has revised the form, deleted the

15

signature line for the Mayor, and modified a

16

procedure so that proposed settlements invblving

17

amounts in excess of $3,000 are no longer submitted

18

to the Mayor for signature, and these changes are

19

effective immediately.

20

As a consequence of this

So I want to thank Corporation' Counsel.

I

21

think -- I think it answers the query that we had

22

back at that previous meeting on why would the Mayor

23

have any role in -- in this matter.

24

a separation of powers issue and has been

25

acknowledged here.

It was, again,

And I want to -- you know, I
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1

appreciate the members for allowing us -- allowing

2

the Chair to move forward with this inquiry and so

3

we got this back.

4

I will want to ask/ though/ from Corp.

5

Counsel/ because I think as a practice this body has

6

kept on file from October of 2002/ I believe/ we

7

have began the practice of keeping on file all

8

documents that are given to us during executive

9

sessions.

And although I did a preliminary check/

10

there seems to be one question -- questionable item/

11

and that is in the fourth paragraph where

12

Corporation Counsel responds -- Ms. Martin/ and

13

maybe you can help us with this -- that -- and you

14

state/ For purposes of information/ we note that the

15

original form was developed after John Mullen

16

Company was retained by the County of Maui November

17

'01 to serve as its claim adjuster.

18

above, this original form has now been discarded/

19

and/ I'm sorry/ it says -- I'm sorry.

20

As discussed

I was under the impression that this form

21

was -- we -- we saw that this form was never used by

22

John Mullen & Company, even if they were brought on/

23

and that this form was brought into play during this

24

current Administration.

25

form -- or it was never a form used prior to this

It was never a part of the
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1

Administration.

2

because you note here that the company was retained

3

in '01.

4

through with this

5

now no longer

6

the form.

7

question was when was this form actually -- when

8

was -- when did you start using this form in the

9

documents that were being dispersed to us during

10

And I just wanted to get clarity,

This was a form, I guess, that was brought

executive

11

CHAIR CARROLL:

12

MS. MARTIN:

with John Mullen & Company, and
and you folks will no longer use

So my question is when was -- I think the

ses~ion?

Corporation Counsel.

Chairman Carroll, in response to the

13

question, my understanding is the form began in

14

early 2002, so that would be during the prior

15

Administration.

16

VICE-CHAIR KANE:

Yeah, because we have no record,

17

Mr. Chair.

18

since October, and we have no record of this

19

particular form with a signature by Mayor Apana.

20

I don't know if you folks have that and help us,

21

because we only started keeping it as a result of,

22

you know, a case that we had to deal with that

23

talked about how we are going to be functioning

24

our policies with respects to executive session.

25

we started keeping them as of November '02 and we

I mean, and we've been keeping them
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have no record of this form within our documents.

2

CHAIR CARROLL:

3

MS. MARTIN:

Corporation Counsel.

Chairman Carroll, in response to the

4

question, I know that when I first began coming down

5

for approvals for workers' compensation cases I did

6

not attach that form, that summary, so it was

7

something that I started probably, as you mention,

8

in November of 2002, but it is my understanding the

9

form existed prior to that, but it max not have come

10

11

down to Council.
VICE-CHAIR KANE:

Okay.

Thank you.

And, Mr. Chair,

12

again, I want to thank you for sending the letter.

13

We got the response.

14

information, this particular form is going to be

15

discontinued for -- to recognize -- or to

16

acknowledge that the Administration does not have

17

any role in determining claims, which is stated in

18

here.

19

And for the body's

So thank you very much.

CHAIR CARROLL:

Than~

you, Mr. Kane.

Any further comment

20

on COW Item 1(8) before the Chair gives his

21

recommendation?

22

VICE-CHAIR KANE:

23

CHAIR CARROLL:

Your recommendation, Mr. Chair.
The recommendation is to pass -- authorize

24

this Committee of the Whole Item 1(8), Settlement

25

Authorization of Claims and Lawsuits (David
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1

Auld-Ruane versus County of Maui r Case Nos.

2

8 - 91- 04304 and 8 - 93 - 04088) .

3

VICE-CHAIR KANE:

4

CHAIR CARROLL:

5

VICE-CHAIR KANE:

Mr. Chair.
Mr. Kane.

Yeah r move to approve the proposed

6

resolution as proposed to us in executive session

7

executive session by Corporation Counsel.

8

CHAIR CARROLL: . Thank you.

9

COUNCILMEMBER TAVARES:

10

11

CHAIR CARROLL:

Been moved by Mr. Kaner seconded by

Ms. Tavares.

12

VICE-CHAIR KANE:

13

CHAIR CARROLL:

Second.

Mr. Kane.
No further discussion.
,

14

Any further discussion?

those in favor r vote "aye."

15

COUNCIL MEMBERS VOICED AYE.

16

CHAIR CARROLL:

17

VOTE: AYES:

18
19
20
21

Hearing none r all

NOES:
ABSTAIN:
ABSENT:
EXC. :

Opposed?
Chair Carroll,
Councilmembers
,Pon tani 11 a and
None.
None.
None.
Councilmembers

Vice-Chair Kane,
Hokama, Mateo, Molina,
Tavares.

Johnson and Nishiki.

MOTION CARRIED.

22

ACTION:

ADOPT RESOLUTION.

23
24

CHAIR CARROLL:

25

VICE-CHAIR KANE:

Motion carried unanimously.
Mr. Chair.
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CHAIR CARROLL:

And for the record, I would like to note

2

that at this time we have Councilmembers Kane,

3

Hokama, Mateo, Molina, Pontanilla, and Tavares.

4

Mr. Nishiki and Jo Anne Johnson are excused.
Yes, Mr. Kane.

5

6

VICE-CHAIR KANE:

Yeah, thank you, Mr. Chair.

So the Item

7

No.2, the correspondence, although this is a

8

blanket item, Item No. 1(8), is that an item that we

9

could have filed?

10

CHAIR CARROLL:

11

VICE-CHAIR KANE:

I was not going to file it, but
Is there no need to file that since that

12

has been resolved or we have gotten a response on

13

it?

14

specifically with the settlement authorization

15

specifically.

16

issue with respects to forms that are used for

17

executive session and for claims compensation --

18

workers' compensation claims.

19

Okay, just a question, so ...

Because it doesn't -- it doesn't deal

20

CHAIR CARROLL:

21

VICE-CHAIR KANE:

22

COW-1(S)

23
24
25

It just deals with more of a policy

So no need to file?

Yeah, I had not intended to file it.
Thank you.

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (ROBERT L. TAM HO V. COUNTY OF MAUl,
CASE NO. 7-01-00177) (C.C. No. 03-19)

CHAIR CARROLL:

All right, Members, moving on, Committee

of the Whole Item 1(5)

(Settlement Authorization of
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1

Claims and Lawsuits, Robert L. Tam Ho versus County

2

of Maui, Case No. 7-01-00177).

3

VICE-CHAIR KANE:

4

CHAIR CARROLL:

5

VICE-CHAIR KANE:

Mr. Chair.
Mr. Kane.
Move to approve the proposed resolution

6

as presented to us in executive session by

7

Corporation Counsel with the -- with the dollar

8

amount stated.

9

10
11

COUNCILMEMBER TAVARES:
CHAIR CARROLL:

VICE-CHAIR KANE:

13

CHAIR CARROLL:

14

Moved by Mr. Kane, seconded by

Ms. Tavares.

12

Second.

Discussion, Mr. Kane?
No further discussion.

Discussion, Members?

favor, signify by saying "aye."

15

COUNCIL MEMBERS VOICED AYE.

16

CHAIR CARROLL:

17

VOTE: AYES:

18
19
20

21
-22

NOES:
ABSTAIN:
ABSENT:
EXC. :

Opposed?
Chair Carroll,
Councilmembers
Pontanilla and
None.
None.
None.
Councilmembers

Vice-Chair Kane,
Hokama, Mateo, Molina,
Tavares.

Johnson and Nishiki.

MOTION CARRIED.
ACTION:

ADOPT RESOLUTION.

23

CHAIR CARROLL:

24

COW-l(3)

25

Hearing none, all in

Motion carried unanimously.

SETTLEMENT AUTHORIZATION OF CLAIMS AND
LAWSUITS (LAKI KAAHUMANU, ET AL. V. COUNTY
OF MAUI, CASE NO. CV01-00689 ACK!LEK)
(C.C. No. 03-19)
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CHAIR CARROLL:

Our last settlement authorization,

2

Committee of the Whole Item 1(3), Settlement

3

Authorization of Claims and Lawsuits (Laki

4

Kaahumanu, et al. versus County of Maui, Case No.

5

CVOI-00689 AKA/LEK) .

6
\7

VICE-CHAIR KANE:
CHAIR CARROLL:

8

VICE-CHAIR KANE:

9

this item.

10
11

CHAIR CARROLL:

Mr. Chairman.
Mr. Kane.
Request without objection a deferral of

Is there any objection to deferring this

item?

12

COUNCIL MEMBERS VOICED NO OBJECTIONS.

13

COUNCIL MEMBERS VOICED NO OBJECTIONS.
(PRESENT:
CARROLL,
HOKAMA, KANE, MATEO, MOLINA, PONTANILLA AND TAVARES)

14
ACTION:

DEFER.

15
16

CHAIR CARROLL:

17

VICE-CHAIR KANE:

18

Mr. Chair.

19

CHAIR CARROLL:

20

VICE-CHAIR KANE:

21

CHAIR CARROLL:

22

RECESS:

23

RECONVENE:

24

CHAIR CARROLL:

25

This item is now deferred.
Thank you.

Request for recess,

A short recess.
Thank you.
(Gavel).

5: 00 p.m.
5:04 p.m.

(Gavel).

Meeting of the Committee of the

Whqle of September 3rd, 2003 is now back in session.
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REQUEST FOR SPECIAL COUNSEL. IN MATTERS
RELATING TO COUNTY WATER POLICIES
(C.C. No. 03-211)

CHAIR CARROLL:

Members, our last agenda item is ·Committee

4

of the Whole Item 16, Request for Special Counsel in

5

Matters Relating to County Water Policies.

6

us today we have our Mayor Arakawa, thank you

7

joining us, and our Water Director, George Tengan.

8
9

10
11

And with
~or

We are currently waiting for Mr. Moto to come
down, but if anybody would like to begin with any .
of -- Mr. Kane.
VICE-CHAIR KANE:

Thank you, Mr. Chairman.

And I want to

12

first of all thank you for allowing this item to be

13

put on the agenda.

14

acknowledge that when we had this at the full

15

Council with the intent on having it sent to

16

Committee for consideration, as was pointed out by

17

the testimony by Mayor Arakawa, which was -- which

18

was correct that the -- that the title of the

19

resolution was inaccurate and it did not -- and as I

20

stated in that meeting, did not reflect the content

21

of the resolution, nor the intent of the resolution.

Mr. Chairman, first I wanted to

I

22

So we have made the adjustment to the title

23

of the resolution, and, Members, you can find that

24

on the -- I think itts the last stapled item in your

25

agenda folder, Number 16, and it's the August 28
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1

2003 memo to Chair Carroll from myself.

2

have a resolution titled Authorizing the Employment

3

of Special Counsel to Advise and Represent the

4

Council in Matters Relating to County Water

5

Policies.

6

In that we

Mr. Chair, I wanted to bring forward that the

7

way we have revised the resolution in its current

8

state could actually provide us with some -- I hate

9

the word expedience, but for a lack of a better word

10

off the top of my head, it provides us with I think

11

a dovetail off of this morning's discussion.

12

mQrning in the Water Resources Committee we had a

13

discussion on having somebody come in and assist us

14

with water rules.

15

the title that we have now, I believe -- and I'm

16

asking the members to consider that it has been

17

written in such -- in a broad enough manner that we

18

may be able to -- with the adoption of this

19

particular ,resolution, to be able to move forward in

20

hiring the employment of special counsel to advise

21

and represent the Council in matters relating to

22

County water policies.

23

This

And in this case, if you look at

Now, there's two major points.

First -- the

24

first point is

25

resolution, which talks about the announcement that

which is the primary body of this
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1

Mayor Arakawa made back in JulYr the late part of

2

JulYr and then again in October 7th of this year.

3

Mr. Chair r I'm just bringing this forward and ask

4

for this consideration r not because I have drawn a

5

conclusion that the Mayor has done something wrong.

6

All I'm stating is that there are some serious

7

questions with respects to separation of powers

8

based on those announcements or those proclamations

9

that were made r and that the hiring of this

10

particular person r whoever that person ends up

11

being r would be able to assist us in determining

12

whether or not those proclamations were within the

13

authority of the Mayor or not.

14

Now r if you see

thi~

resolution' is broken

15

into two parts r meaning we would hire a special

16

counsel and the dollar amounts and the hourly wage

17

is set and at the conclusion of that person's work

18

would have to come back with the findings and at

19

that point we would decide on whether or not to move

20

forward with those findings.

21

for sake of discussion could be

22

two extremes.

23

absolutely correct in his actions r or it could be on

24

the other extreme r that he was completely wrong in

25

his actions r or it could be anything in between.

Now r those findings r
and I'll give the

It could be that the Mayor was
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The intent here is not to cast blame or fault

1

In this case I'm representing the Mayor

2

to anybody.

3

in the resolution.

4

forward on whether or not he had the authority to do

5

what he did.

6

special counsel, Mr. Chairman, is because by what

7

was said on public record, apparently Corp. Counsel

8

provided advice to the Mayor prior to his -- prior

9

to his proclamation.

It's to the bring the question

NOw, the reason why we're asking for

And because the Corporation

10

Counsel serves both bodies of this County, the

11

legislative and the administrative branch, it would

12

be difficult to ask the Corporation Counsel to

13

represent the Council's best interest in this case.

14

And in this case we're asking was there some action

15

that was not allowed through separation of powers.
So, again, it's nothing personal against

16

It's nothing personal against the

17

Corp. Counsel.

18

Mayor.

19

with some clarity as to who has what authority and

20

that we would provide an independent Council from

21

outside to come in and provide us with that -- with .

22

that information.

23

are brought forward we deem any type of action, any

24

type of action based on those findings that we could

25

move forward and have another resolution to move

It is simply an action that would provide us

And then if after the findings
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forward with that, and if there is findings that

2

nothing has occurred that is improper, then we can

3

stop there and not have to do anything else.

4

for that part.

That's

The other part is, again, .to reiterate, the

5

6

way this resolution is drafted, it provides

7

enough - - it '_s broad enough to incorporate a lot of

8

what we had in discussion this morning, and that is

9

to discuss the pressing issues that I think Member
brought forward in that discussion in

10

Tava~es

11

Mr. Mateo's Committee with respects to the issue of

12

water meters, as well as the lao rule.

13

those are things that can also be taken into account

14

right within this particular resolution.

15

And I think

I want to thank you for allowing me the time

16

to provide comment, Mr. -Chair, and I'm --

17

the floor.

18
19

CHAIR CARROLL:

I

yield

Thank you, Mr. Kane.

Members, before I ask the Mayor to comment,

20

anybody want to bring ahything else up right now?

21

Otherwise, I'm going to ask the Mayor if he has any

22

comment, or Mr. Tengan.

Mayor Arakawa.

23

MAYOR ARAKAWA:

Thank you, Chairman Carroll and Council

24

Members.

25

trying to pick a fight in this particular issue,

I'm glad that we're getting away from
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1

because I don't believe that that would be to

2

anybody's better interest.

3

bill was written and the way the attitude that

4

was -- that I interpreted ,was adversarial, and I'm

5

glad that is not the intent.

The way the original

Quite frankly, you know, the policy about not

6
7

taking reservations or taking reservations, it's

8

in doing what we did, basically what we're doing is

9

making some common sense application what was

10

already occurring for quite some number of years.

11

As I sat in the Council, there were many times the

12

Water Department sent down approvals of project with

i3

the statement on it that says, the applicant should

14

be advised that water for construction for domestic

15

purposes after construction may not ,be available

16

until such time as a new source has been developed

17

to service the area.

18

to accept a reservation, but we're not guaranteeing

19

water.

20

Basically saying, we're going

So we're going through, and if you remember

21

this morning's testimony, Mr. Fevella basically

22

said, you know, I felt that we could be able to

23

develop the water resource, so I put all this

24

investment and that he's sitting and waiting on his

25

investment.

He can't get the meter because there's
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1

no source.

2

we're not going to take reservation is our way of

3

just saying, quite frankly, we don't have the water.

4

We can't guarantee it.

5

So we're not going to tell you in any way, shape, or

6

form that it's going to be available and then tell

7

you it's not going to be available with a

8

disclaimer.

9

Our

our decision to be able to say

We don" t have control of it.

But the actual application is the same, the

10

way the Department has been handling it, whether we

11

accept the reservations or, not.

12

basically that says we're not guaranteeing anything.

13

So we didn't change anything, except perception.

14

That's why I was kind of confused in what all this

15

discussion carne about, because if

16

looking at this, 0nd we asked our legal department

17

for advice on this, and basically if we were giving

18

any kind of an indication that we're guaranteeing

19

the water, whether we put a disclaimer or not, the

20

people that were putting, the investment in could

21

look at us and possibly take us to court, sue 'us on

22

the basis that they had worked on some kind of an

23

assurance.

24

assurance, which the disclaimer took away a long

25

time ago anyway.

It's a form

you know,

And all we did was take,away that

RALPH ROSENBERG COURT REPORTERS, INC.
(808)

524-2090

COW 9/3/03

61

So that was the

1

inten~

of what we were doing,

2

just to make it cleaner from an interpretation

3

standpoint.

4

meters, for some number of years now we have not

5

guaranteed water meters because we put the

6

disclaimer in.

7

particular aspect of it, and if you want to know

8

whether or not the policy -- that was a major policy

9

change by this Administration, I would contend there

But the policy of guaranteeing water

So if you want to investigate that

10

was no major policy change.

There was a change in

11

how we pre~ent the policy to the community, okay.

12

And I ask you if you're going to be looking

13

at that in specific, look at what the language was

14

in the disclaimers.

15

ways of writing it, but basically the same thing.

16

In looking for advice on how to change the rules or

17

to create the rules for the Water Department and

18

clarity for the Water Department, I personally think

19

it's a great idea that you get ah attorney that

20

specializes in water that really could give you good

21

advice.

22

There were several different

You know, you have attorneys on your staff.

23

We have attorneys on our staff.

We depend on our

24

attorneys to give us the best advice, at least I

25

really put a lot of confidence in the attorneys we
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1

have.

They have given advice on this particular

2

issue and I take that as good advice.

3

given that opinion as well, but the intent of trying

4

to determine who has what authority really needs to

5

be settled.

6

going to be the administrator and held accountable

7

for what the departments do, I want to know where

8

that line is drawn.

9

have the responsibility and the ability to make the

You were

From an administrative position, if I'm

And if you as a Council want to

10

decisions, you have the ability in creating those

11

rules to make sure that you have that ability.

12

mean, that's what the legislative body can do, and

13

we administer those policies and those rules.

14

again, be very clear -- and I stated that this

15

morning, but be very clear what-your intent is and

16

where the jurisdictions need to be looked at.

17

Now, there have been like areas in the

I

But

18

moratorium that we had before Upcountry and the

19

listing of different lists of who is going to be

20

reserving water and what way we're going to

21

determine, all of those things have been cloudy for

22

years, and I would like to have clarity on that as

23

well, because when I sat as a Council member, I

24

questioned those very things.

25

making and you assign this to an outside attorney

So if in your policy
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and you can come up with good policy and you can

2

establish those policies r

3

wholeheartedly.

4

have to do at the cloud r and I've been wanting to

5

do -- have this established for quite some time.

I would support that

Takes away a lot of what work we

While you're at it, do the same thing with

6
7

what is it that Public Works and Environmental

8

Management means right now.

9

what Department of Transportation is supposed to

Do the same thing with
dOr

10

because these are also cloudy in how they've been

11

worked

12

us.

13

and clarified as well.

14

same jurisdictional interpretation problem r and you

15

would be doing our Administration a great favor by

16

having these things cleared up.

17

your contract r you might want to be able to

18

incorporate some of these other areas as well.

19

UPr

and the Charter amendments did that to

So I would really like to have that cleared up
Otherwise we'll come to the

So if you write

If we're going to be talking about anything

20

other than the specific item which was listed for

21

the agenda today on the -- whether or not we could

22

not take reservations or not, then I'll be open for

23

questions on that, but specifically on that

24

particular item, I think I've answered -- or I've

25

stated our position.

I don't think we did or
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2

64

changed policy in any way.

It's just a question of

,how you're interpreting the form and the message.

3

Because we have not guaranteed meters for a number

4

of years.

5

said, you know, be advised we're not going to give

6

you the meters, even though we're taking this

7

reservation.
So I don't see any change in policy.

8
9

We've put in a clause that basically

see a change in policy, that's fine.

If you

We can do it

10

the way you want.

11

us issue a reservation, we will do thati reinstate

12

the reservation, we'll do that, because you are the

13

legislative body.

14

decide that's the way you want to do it, we'll

15

administer it that way, but also be prepared for the

16

lawsuits that may follow if you can't produce the

17

water.

18

logical pattern.

19

legislative bounds, and we'd like that clearly

20

defined.

21

CHAIR CARROLL:

22

VICE-CHAIR KANE:

23

Okay.

If you write up a policy and tell

You write the rules.

And if you

And we're just trying to follow a
We're not trying to overstep into

Thank you, Mr. Chair.
Thank you, Mayor.

Mr. Kane.

Thank you, Mr. Chair, and just a

question for the Mayor.

24

CHAIR CARROLL:

25

VICE-CHAIR KANE:

Proceed.
So, Mayor Arakawa, do you have the
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revised resolution in front of you?

Have you read

2

through that?

3

that you would support based on, you know, I guess

4

what I said earlier and referencing the resolution,

5

but I would hope that you would take a look at the

6

resolution and I would ask if you would be able to

7

comment on the resolution to see if you are

8

supportive of it.

9

comments that you would like to see some resolve to

And I want to ask because you said

Because you stated in yours

10

the separation of power issues, and whether it's

11

intended or unintended as far as a stepping into I

12

guess areas where there may be ambiguity, I would

13

hope that this resolution can provide us with

14

some -- I guess some resolve to that question of

15

separation.

16

this l and if you have, you know, I'd like to hear

17

your comments.

18

your comment, Mayor.

But I don't know if you've read through

And I hope -- weIll I'll wait for

19

CHAIR CARROLL:

Mr. Arakawa.

20

MAYOR ARAKAWA:

I'm reading it right now.

21

CHAIR CARROLL:

While you're reading that, maybe I could

22

ask Mr. Tengan if he has any comment, give you a

23

chance to go over that.

24

MAYOR ARAKAWA:

Okay.

25

CHAIR CARROLL:

Mr. Tengan.
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MR. TENGAN:

2

CHAIR CARROLL:

3
.4

No.
And Mr. Moto, do you have any comment

while the Mayor is studying that document?
MR. MOTO:

No comment, Mr. Chair.

5

CHAIR CARROLL:

All right, Mayor, any time.

6

MAYOR ARAKAWA:

If you want to pass this, I don't really

7

have a problem with it, because you'll be defining

8

what is -- what is your rights as Council versus

9

Administration.

10

VICE-CHAIR KANE:

11

MAYOR ARAKAWA:

12
13

Thank you.
And you'll be establishing your policy.

So I really don't have a problem with it.
VICE-CHAIR KANE:

Thank you.

And so, Mayor, I think in

14

all fairness, would you be willing to state publicly.

15

in I guess addresses that you've made in public that

16

you think that doing this was a waste of money?

17

said that on the record at the Council meeting and

18

you also stated that publicly at an -- I guess you

19

had public engagements I think on the radio, you

20

made comments that this was a big waste of time and

21

money, and so I would ask you if you'd be willing to

22

consider revising your comments.

23

stated that you would support this.

24

ask for $10,000 for special counsel.

25

the rates.

You

Because now you've
Because it does
It breaks down
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The resolution has been written to be -- you

1

2

know r to broaden the scope of the work of that

3

person, and I would hope, in all fairness, that you

4

would -- you would acknowledge that all we're trying

5

to do is provide clarity to the separation of

6

powers.

7

may not have recognized that that was the intent.

8

And again, I don't know what your true intent was,

9

but I'm hoping that you can recognize that our

And I think in your previous comments you

10

intent is not to try and, you know, blast you or

11

critic~ze

12

action that you took and look at that action, not

13

the explanation of the action, but the action"

14

itself.

you, but only to look at the official

15

MAYOR ARAKAWA:

Well, Mr. Kane.

1,6

CHAIR CARROLL:

Mr. Mayor.

17

MAYOR ARAKAWA:

Thank you.

You know, the way you're

18

restructuring it, you're putting a much broader

19

perspective as to what the resolution is.

20

original resolution just looking at whether or not

21

reservations should have been halted or not I think

22

would have been a waste of money, because you

23

already had a Corporation Counsel opinion on that,

24

and, quite frankly, we're working with best advice,

25··

so what could have come out of it?

Virtually
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I

towa~d

trying to find

out and define what the rules should be in the

4

separation of powers, that's fine, but the original

5

resolution, as I interpreted it, as·I read it, which

6

could have been very different from your intent, to

7

me, was a waste of money.

8

three or four lawyers on your staff.

9

entire Corporation Counsel to be able to work with

You have I think four
You have the

10

it, and to hire an outside counsel just to fight an

11

issue would have been a waste of taxpayer dollars.

12

To now try and create the rules, look at rules with

13

a much broader perspective I think will serve a

14

public benefit.

15

CHAIR CARROLL:

16

VICE-CHAIR KANE:

17

Thank you, Mayor.
Mr. Chair, I have one final

clarification.

18

CHAIR CARROLL:

19

VICE-CHAIR KANE:

Yes, Mr. Kane.
The original resolution was not intended

20

to fight anything.

Again, the original resolution

21

and this current resolution was simply to hire an

22

outside counsel because we felt that there was a

23

conflict, since an official proclamation was made

24

with -- as was stated, at the advice of Corporation

25

Counsel, and so we felt that we could not have
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1

Corporation Counsel represent both bodies for the

2

same issue of separation of powers.
I'd also like to note that the opinion of

3
4

Corporation Counsel was not to the Council.

That

5

opinion was written to George Tengan, Director,

6

Department of water Supply, from Ed Kushi,dated

7

August 8, which occurred, by the way, after.

8

no access to this until you submitted it, Mr. Chair,

9

to the record here that we have on August 27th.

We had

10

This was something that was brought to our attention

11

later on.
And by the way, we have made an effort and we

12
13

have put forward a PAF that would make all Corp.

14

Counsel opinions, whether it's to the Councilor the

15

Administration, all opinions made available to all

16

branches of government as well as the public so

17

everybody knows what opinions are out there.

18

Because if this wasn't forwarded to us from the

19

Administration, we would have never known about this

20

August 8th memo from -- from Ed Kushi to George

21

Tengan.

22

So

and I want to -- Mayor, I want to thank

23

you, though, for your c,omments.

24

intent is not to go after you on a personal level.

25

Because, you know, conf'lict is fine.

And, again, the

Conflict is
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1

one thing.

When we personalize it,. that's another

2

thing, and there's no intent for personal things

3

here.

4

process, making sure that we're all doing what we're

5

supposed to be doing.

6

more, no less.

it's all about looking at

It's all

And that's all it is, no

Thank you, Mr. Chairman.

7

MAYOR ARAKAWA:

Mr. Chairman.

8

CHAIR CARROLL:

Thank you, Mr. Kane.

9

The Chair will say

that I've expedited this item and put it on the

10

agenda today, even though we had a long agenda, with

11

the hope that with this revised resolution the Chair

12

feels that this is one of the best ways to answer

13

not only the Council's questions, Administration

14

questions, and the public really needs to have the

15

knowledge that we know what our roles are and that

16

we can be effective in addressing the concerns of

17

the water matters of Maui County.

18

Chair supports this, and I'll open up the floor now

19

to the members

20

MAYOR ARAKAWA:

21

CHAIR CARROLL:

22

And obviously the

Just one
if anybody has any comment before I

make my

23

MAYOR ARAKAWA:

One comment, Mr. Chairman.

24

CHAIR CARROLL:

-- recommendation.

25

MAYOR ARAKAWA:

Yeah, taking off of what Councilmember

Mr. Mayor.
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Kane stated, I would offer one caution about making

2

all of the Corporation Counsel's opinions be forced

3

to be public and distributed to everyone.

4

situations where we have confidential opinions and

5

we are looking for advice from our legal staff that

6

should not be public, okay, so just make sure that

7

you're aware of that in how you make your decision.

8

VICE-CHAIR KANE:

9

CHAIR CARROLL:

10

VICE-CHAIR KANE:

There are

Mr. Chair.
So noted.
Yeah, thank you for that, because I

11

think within the request it does -- it does talk

12

about those things as well, as far as what has to be

13

exempt from that request.

14

CHAIR CARROLL:

Thank you.

It does, and your remarks are appreciated.

15

Members, any further questions before I make my

16

recommendation?

17

COUNCILMEMBER MATEO:

Your recommendation.

18

COUNCILMEMBER PONTANILLA:

19

CHAIR CARROLL:

Recommendation.

If not, my recommendation is to approve

20

the request for special counsel in matters relating

21

to County water policies, Committee of the Whole

22

Item 16.

23

COUNCILMEMBER MATEO:

24

COUNCILMEMBER TAVARES:

25

CHAIR CARROLL:

So moved.
Chair.

Moved by --
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1

VICE-CHAIR KANE:

Mr. Chair.

2

COUNCILMEMBER TAVARES:

3

CHAIR CARROLL:

4

COUNCILMEMBER TAVARES:

Mr. Chair.

Yes.
I move for the adoption of the

5

resolution attached to the August 28th memo from you

6

to -- from -- yeah/ to you from Council Chair Kane.

7

CHAIR CARROLL:

8

COUNCILMEMBER MATEO:

9

CHAIR CARROLL:

10

Thank you/ and seconded by?
Second.

Mr. Mateo.

COUNCILMEMBER TAVARES:

Discussion?

Ms. Tavares.

I think we've been having the

11

discussion already.

I'm very much pleased to hear

12

that based on this morning's discussion/ that we're

13

able to encompass I think what's getting to the root

14

of the problem.

15

of those issues/ we can really more effectively

16

address the public's needs.

17

will help the Water Department, will help the Board

18

of Water Supply, help Administration, and us deal

19

with the many challenges that are. ahead of us -- or

20

that we have already.

21

They're here -- in Maui county, and I think that

22

together -- it's going to be together that

23

to resolve some of these situations for the -- for

24

our people.

25

of misunderstanding in the past, and hopefully we

And the sooner we get to resolution

And I believe that this

They're not even ahead.

w~

help

I mean it's -- it's been I think a lot
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1

can move forward in a positive way from this point.

2

Thank you.

3

CHAIR CARROLL:

Thank you.

4

COUNCILMEMBER HOKAMA:

5

CHAIR CARROLL:

6

COUNCILMEMBER HOKAMA:

Any further discussion?

Mr.

Mr. Hokama.
Mr. Chairman t thank you.

I would

7

hope that in my support for this motion this evening

8

that we would also in our Committee report state my

9

concern about the need to review and have a better

10

understanding of allocation of the water.

11

we've had comments from Corporation Counsel.

12

tell you that I have my own opinion of how Maui

13

County Code Chapter 2.90A reads t and that at this

14

point in timet because of the level of withdraw from

15

the lao Aquifer

16

Commission's decision to designate t that our whole

17

economy would depend upon how the Council passes an

18

allocation program by land use categories.

19

t

You know t
I can

as well as the State's Water

It's already in the code also

t

Chairman,

20

whereby it states under 2.90A.040E that no permit

21

shall be processed for any projects which estimated

22

water use withdraw or transmission or both to the

23

Department's water system would cause the allocation

24

for the land use category of the appropriate

25

community plan to be exceeded t unless -- unless
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1

and I'm glad, because the Mayor brought this up in

2

earlier comments -- the applicant executes an

3

agreement acceptable and agreeable and more than

4

likely will be prepared by Corporation Counsel

5

acknowledging that the water system may be

6

unavailable for the project and that the applicant

7

assumes the risk of unavailability.

8

the code, Chairman.

9
10

11

CHAIR CARROLL:

It's already in

Your comments will be incorporated in the

Committee report, Mr. Hokama.
COUNCILMEMBER HOKAMA:

Anything further?

Well, I say this because I think it

12

will impact our total economy, Chairman.

13

has been attributed in saying comments by

14

Mr. Spencer of guaranteeing water and that the Mayor

15

has reserved and made an allocation.

16

will work together on this, because it,' s very clear

17

already in the books that it is Council's authority

18

regarding allocation.

19

because I think we need to know where that line is

20

and whose responsibility it is -- who's to do what.

21

Because from what I understand the Mayor is saying,

22

and I will support him, because I take that same

23

position.

24

don't get better with us doing nothing

25

The Mayor

I will hope we

And so I, bring this up

We've got to get off that log.
l

Things

you know.

I want to make sure the Department of Water
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1

Supply can move forward, they can operate, do their

2

job, but besides he doing his job, Mr. Tengan, we

3

need to do our job, and it's obvious to me we need

4

to pass an allocation program.

5

have a proposal sent to Mr. Mateo's Committee for

6

consideration.

7

economy, stop giving water meters.

8

construction.

9

And it happen faster than we can blink.

10

And so I'm hoping to

Because you want to kill our
You'll shut down

You'll shut down everything else.
Thank you,

Chair.

11

CHAIR CARROLL:

Thank you, Mr. Hokama.

12

comment?

13

COUNCILMEMBER MOLINA:

Any further

Mr. Molina.
Yeah, thank you, Chairman.

I'll be

14

supporting your recommendation, Mr. Chairman.

15

know, because of the potential appearance of

16

conflict for the Corporation Counsel on this matter,

17

I think this is our only alternative to get someone

18

from the outside looking in on this matter.

19

you know, Mr. Chairman, we've all acknowledged

20

this -- we don't know for sure who has jurisdiction

21

of all the water matters on this island, and we

22

basically inherited a mess.

23

It's a mess, you know.

24

best to get -- resolve some of these problems.

25

You

And,

I'm going to say it.

And we're all trying our

I commend the Mayor for making an attempt,
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1

and it can be debated from now to eternity whether

2

what -- his attempt is good or bad for this

3

community.

4

just want to share something that I heard from

5

someone the other day.

6

sayingr you seer maybe we should have left the Water

7

Department under the old system r semi-autonomous.

8

I'm not going to make any judgement on that r but

9

this is what

But at the same timer you know r I've

This person was chiding me

.I

~he

people of Maui County wanted r to

10

put the Water Department back under the County.

11

we have ,it.

12

So

Now we've got to deal with it.

But r you know r from hearing the discussion

13

between the Mayor and Chairman Kaner I.want to thank

14

Chairman Kane for bringing this matter up to

15

Committee.

16

collaborative dialogue between the Administration

17

and this Council to help work out all of our water

18

concerns.

19

it from the point of view that was shared by

20

Mr. Kane.

21

an issue of ethnicity or political partisanship.

22

It's something that affects everybody and we all

23

have to do what's best for the greater good of the

24

community.

25

CHAIR CARROLL:

I'm hoping that this is the beginning of

And thank your Mr. Mayorr for looking at

Because r againr this is -- water is not

Thank your Chairman.
Any further comment?

Mr. Pontanilla.
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COUNCILMEMBER PONTANILLA:

Thank you, Mr. Chair.

And I

2

too would like to express my appreciation in regards

3

to the resolution, which I will be supporting, and I

4

think this is the first meeting that I've -- since

5

I've been here, you know, having the Mayor as well

6

as the Council agree on a resolution.

7

it's a start as far as creating dialogue between the

8

Administration and the Council, and I think it's a

9

positive move.

10

resolution.

You know,

So I'll be supporting this

Thank you.

11

CHAIR CARROLL:

Thank you, Mr. Pontanilla.

12

COUNCILMEMBER MATEO:

Mr. Mateo.

Thank you, Mr. Chair.

Mr. Chair,

13

like -- like my colleagues, I'll be supporting the

14

resolution.

15

been a real good opportunity, Mr. Mayor.

16

you very much.

17

effort in bringing forth the revised resolution as

18

presented to this Committee.

19.

Members, this is new beginnings.

20

opportunities, and this is our start.

21

continue the dialogue and continue the discussion,

22

because the problems we have, you know, to.look

23

forward to, as Ms. Tavares said, they're already

24

here.

25

very much.

And who said we can't agree?

This has
I thank

And, Mr. Kane, thank you for the

Mr. Mayor and Council
This is new
And we'll

So together let's address them, and thank you
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CHAIR CARROLL:

Thank you.

2

MAYOR ARAKAWA:

Chairman, may I?

3

CHAIR CARROLL:

Any further discussion?

4

MAYOR ARAKAWA:

Mr. Chairman, can I - -

5

CHAIR CARROLL:

Oh, excuse me.

6

MAYOR ARAKAWA:

I know nor;-mally I

7

COUNCILMEMBER TAVARES:

8

MAYOR ARAKAWA:

9

COUNCILMEMBER TAVARES:

Point of, order.

Normally can't, but I'd ask for --

10

CHAIR CARROLL:

11

COUNCILMEMBER TAVARES:

12

CHAIR CARROLL:

13

COUNCILMEMBER TAVARES:

14

- -

Mr. Chair, please, point of order.

Yes.
We're in a discussion --

We're in --- on a motion on the floor.

We

shouldn't be having --

15

CHAIR CARROLL:

Yes, I'm sorry, Mr. Mayor, but --

16

COUNCILMEMBER TAVARES:

unless there'S a question asked

17

or -- I mean, I know we want to give the Mayor

18

opportunity, but perhaps after we pass the motion we

19

can -"

20

CHAIR CARROLL:

21

VICE-CHAIR KANE:

22

CHAIR CARROLL:

23

VICE-CHAIR KANE:

Hearing nothing further -Mr. Chair, I have final comment.
Yes, Mr. Kane.
Thank you.

And I want to thank the --

24

all the members for their comments with respects to

25

the motion on the floor, but I'd also like to make
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it clear, and this is my belief as an individual

2

Council member, that there's nothing wrong with

3

having an adversarial atmosphere.

4

adversarial atmospheres were intentionally created

5

by the principle of checks artd balances, and checks

6

and balances is probably the cornerstone of our

7

Constitution and this country.

8

wrong with it.

9

Because

So there's nothing

We shouldn't be characterizing adversarial

10

atmospheres or having adversarial relationships as

11

bad, because, again, as long as we separate out the

12

personal components, because it's not personal.

13

It's not between, you know, the Mayor and the

14

Council member or it's not between the Director and

15

anybody else, but it's a -- it's a very fundamental

16

principle that we all need to live by.

17

that's why the United States was created, so we

18

wouldn't have tyranny, like we had when we were

19

under British control prior to us becoming a

20

country, a nation.

21

That's what checks and balances are all about, so no

22

one branch has more power than the other.

23

why it was all separated out.

24

painstakingly.

25

recognize that and continue to recognize that.

Because

So nothing wrong with it.

That's

It was done

It's very important that we

RALPH ROSENBERG COURT REPORTERS [ INC.
(808)

524-2090

80

COW 9/3/03

This is just a small little tidbit that

1

2

allows us to provide the clarity for that

3

separation, to -- for the people to understand, and

4

especially in this chamber how appropriate, because

5

this is the chamber where the public has the

6

opportunity to come forward and voice their opinion

7

and feel that they are a part of the system right

8

her~

9

right there.

at that -- right there.

No place else.

It's

So I want to thank the members for their

10
11

support of this.

12

deemed as the negative,'and we shouldn't have it

13

that way.

14

harmonious

15

discussion about separation of power, they warn

16

people about everybody being all cozy, because that

17

promotes the tyranny of -- that protects its

18

minority from the majority, whenever gets cozy and

19

the public can see that there are differences,

20

that's democracy.

21

adversarial, as long as we don't get personal with

22

it.

23

Yeah, adversarialness sometimes is

We should all be working together in
if you look through the -- the logs of

So I have nothing against being

It's not personal.

CHAIR CARROLL:

Thank you.

Thank you, Mr. Chairman.

Any further comment?

Hearing

24

none, all in favor of the motion, signify by saying,

25

"aye."
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COUNCIL MEMBERS VOICED AYE.

2

CHAIR CARROLL:

3

VOTE: AYES:

Opposed?
Chair Carroll,
Councilmembers
Pontanilla and
None.
None.
None.
Councilmembers

4
5
6

NOES:
ABSTAIN:
ABSENT:
EXC. :

7

MOTION CARRIED.

8

ACTION:

9

CHAIR CARROLL:

Vice-Chair Kane,
Hokama, Mateo, Molina,
Tavares.

Johnson and Nishiki.

ADOPT REVISED RESOLUTION.

Motion carried.

I would like to thank the

10

members and thank the staff for coming down with us

11

today, and I think we can all take heart that

12

adversarial or not, we're all in the same room and

13

we're all working ,toward the same goals.

14

very short.

15

MAYOR ARAKAWA:

Mayor,

Just a short comment before we adjourn,

16

because we'll be bringing down the water issues to

17

Councilmember Mateo's Committee, and while we're

18

having the discussion as to where the lines of

19

authority are, we still need to resolve the

20

real problem, you know, how we're going to acquire

21

water and what the strategy's going to be.

22

come down and we'll have the open discussion as to

23

things that we're proposing that we look at, and I

24

believe that you'll see that we're trying to be very

25

open with possibility, and, that, we will discuss I
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1

believe in open session and sometimes we're going to

2

have executive session where we need to go on that

3

suggestion{ but we'll be starting that very quickly.

4

CHAIR CARROLL:

Thank you.

Again{ thank you{ Members.

5

appreciate everybody staying so late.

6

schedules had to be redone { and it's deeply

7

appreciated by the Chair.

8

discussion{ this meeting stands adjourned.

9

ADJOURN::

5: 42

10
11

12
13
14
15
16
17
18
19
20

21
22
23
24
25
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