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1

(Wednesday, May 9, 2007, 12:33 p.m.)

2

CHAIRPERSON KAUFMAN:

3

order for the Maui County Board of Ethics, Wednesday,

4

May 9th.

5

We're going to dispense with the regular order

6

of business today.

7

he has a scheduling conflict.

8

come up, state his name, and proceed.

9

(

I will call the meeting to

MR. TERUYA:

We have Mr. Scott Teruya here, and
So we will ask him to

Hi, Board members.

My name is

10

Scott Teruya.

11

Real Property Tax Division.

12

sure if you guys have questions for me.

13

whatever it is that you have, any questions.

14

I'm the Assistant Administrator for the

CHAIRPERSON KAUFMAN:

I'm just here -- I'm not

Okay.

I'm just open to

The issue that came

15

up at the last meeting, Scott, was while the Board of

16

Ethics does not deal in hypotheticals, in reviewing some

17

of the submissions, there was some questions that the

18

Board had.

19
20

The first question for you is:
with the Board of Review?

21

MR. TERUYA:

22

CHAIRPERSON KAUFMAN:

23
24
25

Are you familiar

Yes.
Could you describe to the

Board of Ethics what it is?
MR. TERUYA:

The Board of Review is a

five-member Board that hears disputes over assessments
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1

for uniformity or equity.
CHAIRPERSON KAUFMAN:

2
3
4
5
6
7

Review?
MR. TERUYA:

Members of the public.

It's

appointed by the Mayor.
CHAIRPERSON KAUFMAN:

Could you briefly explain

the tax appeal procedure in Maui County?

8

MR. TERUYA:

9

CHAIRPERSON KAUFMAN:

Tax appeal or Board of Review?

10

MR. TERUYA:

11

CHAIRPERSON KAUFMAN:

12

Who makes up the Board of

The tax appeal.

Okay.
When a tax appeal comes

before the Board of Review.

(

~

13

MR. TERUYA:

In general, normally the County has

14

a certified role that is presented for the entire County

15

of Maui, and it is if the appellant should differ or

16

feel that the assessment is in error, he has the chance

17

to appeal the assessment or grounds which he feel might

18

be inequity or exemptions that he may be entitled to

19

that was not granted.

20

before the Board of Review.

21
22
23

So those are the appeals that are

CHAIRPERSON KAUFMAN:

Is there a time limit to

send in an appeal?
MR. TERUYA:

April 9th of every year, yes.

If

24

it should fallon a holiday, then it would be the next

25

business day.
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CHAIRPERSON KAUFMAN:

1
2

question.

3

MR. TERUYA:

4

CHAIRPERSON KAUFMAN:

Okay.
A Board Member sits and

5

hears the real property tax appeal of a land owner whose

6

property is located at 509 Kaao Circle in Kahului, and

7

it is next to the Board Member's property, immediately

8

next to the Board Member's property.
Will the decision of the Board of Review have

9

(

This is a hypothetical

10

any effect on the tax assessment of the property

11

belonging to the Board Member?

12

MR. TERUYA:

13

CHAIRPERSON KAUFMAN:

14

No.

correct?

15

MR. TERUYA:

16

CHAIRPERSON KAUFMAN:

17

That was no, none at all,

Uh-hum.
Thank you.

Do any other

members of the Board have questions for Mr. Teruya?

18

(No response.)

19

CHAIRPERSON KAUFMAN:

Thank you very much for

20

appearing today; and if we have additional questions in

21

the future, we will be in touch with you.
We're going to return to the usual order of

22
23

business.

The meeting has already been called to

24

order.

25

2007, last month.

We're going to review the minutes of April 11th,
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6

Are there any additions or corrections to the

1
2

minutes of last month's meeting?

3

(No response.)

4

CHAIRPERSON KAUFMAN:

5

motion to accept the minutes?
BOARD MEMBER BOUCHARD:

6
7

(

I will make a motion to

accept the minutes of the meeting of May 11th.

8

BOARD MEMBER ALULI:

9

CHAIRPERSON KAUFMAN:

10

Seeing none, is there a

it's been seconded.

Second.
There has been a motion;

All in favor please say "aye."

11

(Round of "ayes.")

12

CHAIRPERSON KAUFMAN:

13

(No response.)

14

CHAIRPERSON KAUFMAN:

Opposed?

The minutes have been

15

accepted.

16

do have a member of the public in the audience.

17

Public Testimony?

18

Okay.

Any

No, there is no Public Testimony.

Under Old Business, Financial Disclosures, there

19
20

It's time for Public Testimony, and I see we

are none.

21

Under Communication Items, all of you received

22

in your information packets the rules from other boards

23

and commissions to consider for adoptions regarding the

24

long-term absence of a Board Member.

25

Have the members of the Board had a chance to
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1

review those?

2

motions or suggestions?
BOARD MEMBER ALULI:

3

Perhaps we've all kind of

4

come up with some ideas of some changes that maybe can

5

be made to the applications or to the statements.

6

don't know.

7

this, filter it down maybe to you, Linda, and maybe you

8

can gather that information.

9

What's the first --

10

(

Would anyone like to comment or offer any

I

Maybe there is an organized way to get

CHAIRPERSON KAUFMAN:

Let me make sure we're on

11

the right item on the agenda, which is 4(b).

12

Communication Item is the rules from other boards and

13

commissions regarding long-term absence.

14

BOARD MEMBER ALULI:

15

CHAIRPERSON KAUFMAN:

The first

Sorry.
This came about because

16

one of our members is going to be gone for a period of

17

five months.

18

1S

He's asked for an excused absence, and he

currently gone for five months.

19

The main concern is being able to maintain the

20

presence of a quorum during the long-term absence of a

21

member.

22

mentioned last time, where someone simply no longer

23

showed up at meetings but did not resign, and then it

24

made it difficult for a particular Board or Commission

25

to hold meetings at all.

There have been occasions, I believe Mr. Chen

So that's just by way of
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1

background.

2

Sheri?

3

BOARD MEMBER DANIELS:

4

After reading this, none of the boards really -- they

5

talk about if you have unexcused absences.

6

really talked about if somebody was out for medical

7

you know, for an extended period of time.

8
9
10

None of them

And so I think that's what we're kind of looking
for,

right, is what happens if somebody is going to be

gone for an extended period of time.

11

(

I wanted to comment.

Most of the boards only talk about unexcused

12

absences, if any.

13

descriptive.

14

wording about if somebody has a leave of absence, what

15

does that mean.

16
17

Most of them are not even that

So I think we might need to really put in

So that's what I'm understanding from
Mr. Chairman?

18

CHAIRPERSON KAUFMAN:

That's pretty much my

19

understanding of it, too.

20

excused if the Board Member calls in and requests it.

21

If they fail to call in, then it is an unexcused

22

absence.

23

Basically, an absence is

BOARD MEMBER STEWART:

There might be three

24

categories here.

25

rules, which make sense; obviously, they are sick.

Sickness is covered in all the Board
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(

1

Excused absences that are prearranged, sometimes I

2

couldn't make a meeting, I will call in advance or

3

e-mail, but I always ask if there is a quorum.

4

was not a quorum, I am going to be here.

If there

5

But the third one would be extended absences or

6

the leave of absence, because, actually, ironically, I'm

7

going to bring this up today.

8

to resign from the Board or take a leave of absence

9

because I am building a horne on the mainland, and I have

I was going to either ask

10

to be there for a lot of the construction.

11

to mlSS, like, three or four meetings.

I am going

12

This is something that the Board will just have

13

to decide once members are here, how we're going to have

14

a quorum if people leave and if we allow extended

15

absences or leave of absences, which, ironically, I

16

would probably not favor, even though I want one,

17

because it does mess up the quorum unless we end up with

18

a larger Board.

19

Board, can we?

20

is set.

21
22

25

If the Board -- if the number of members

CHAIRPERSON KAUFMAN:

Corporation Counsel?

CORPORATION COUNSEL:

Yes, it lS set by the

Madelyn?

23
24

I don't think we can have a larger

charter.
BOARD MEMBER STEWART:

There lS the rub right

IWADO COURT REPORTERS (808) 244-9300
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1

there, because no matter how many -- what if one person

2

is on leave or an excused absence and another person

3

asks for it?

4

vacation?

5

going for medical stuff on the mainland.

6

to consider.

Maybe it's something important, they are
It's something

I don't know that we can allow -- we have to

7
8

probably decide what amount of time we can really allow

9

off before it jeopardizes the quorum and therefore the

10

(

Are you going to say no or you can't go on

existence of this Board.

11

MS. KIMURA:

12

quorum we need five members.

13

does not attend, and one is on a leave, I think, for

14

five months, so he will not be here June and perhaps

15

July.

We have nine members, and to have a

16

So based upon that --

17

BOARD MEMBER STEWART:

Historically, one member

You know, theoretically,

18

we have a cushion of four people.

19

historically for whatever reason can't be here, that

20

leaves three.

21

really within two of a quorum.

22

have been on this Board, I find that to be the case.

23

are usually one or two over quorum.

24
25

Knowing that one

And if one is generally absent, we're
And in all the years I
We

So maybe we could allow for maybe an acceptable
extended absence or leave of absence but only one at a
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time.

We just cannot allow a second one.
So that way -- you would have to maybe ask for

it so long in advance.
jeopardize the Board if

Because I don't think that would
like the person that's gone

now, it's not jeopardizing the Board.

The second or

third person would.
CHAIRPERSON KAUFMAN:

Jim, I believe as the

longest serving member of the Board in attendance, or
possibly Linda you may know the history, as well, has
this Board ever failed to be able to meet because of a
lack of quorum?
BOARD MEMBER STEWART:

Absolutely.

I remember

-- see, I have been on and off the Board for like seven
years.

I remember three or four meetings that we

couldn't meet.

One was quite important.

We also had one where a flight was delayed from
other islands and we couldn't meet.

So three or four

times it's happened.
It hasn't happened recently with a lot of the
new members and stuff.

I think that new members tend to

be much more like the first day of school than the last
month of school, which is where I am.
So I would favor -- just for purpose of
discussion, I would favor the idea that the Board can
allow no more than one leave of absence, not to extend
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1

more than three or four months -- you pick a time -- and

2

that two cannot run concurrently.

3

allow some leverage, because we're all volunteers, and

4

there lS things that happen.
A good friend of mlne serves on another board,

5
6

and he was diagnosed with cancer and had to go to a

7

clinic on the mainland.

8

several months.

9

him off.

He's going to be gone for

The Board didn't want to have to kick

So these are things that we have a chance to

10

address for the future of this Board and maybe other

11

boards.

12

(

That would really

CHAIRPERSON KAUFMAN:

Just to try and get a

13

handle on this, and I know we're going to need some

14

input from Corporation Counsel, as well, Madelyn, but I

15

think it would be very difficult for us to come up with

16

a set of rules that would address every foreseeable

17

circumstance in the future.

18

If an individual needs to take a leave of

19

absence for an extended period of time, if it's gOlng to

20

compromlse the functioning of this Board, then it would

21

be my hope that they would resign rather than simply

22

take the extended leave of absence.

23

If it does not compromise the Board, then

24

certainly I don't think the rest of the Board members

25

would have any problem with them being out of town for
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1

an extended time.

2

The difficulty is knowing right now if anyone is

3

going to be gone for -- I think it's three or more

4

meetings, but I could be wrong, Linda.

5

If you take off, Jim, that gets us down to six

6

members who regularly attend, which would still give us

7

a quorum and even allow still room for one more to be

8

missing.
BOARD MEMBER BOUCHARD:

9
10

throw out there that I had something scheduled during

11

the week of July.

12

(

And I just was going to

So, I would -- that could happen.

BOARD MEMBER STEWART:

Mr. Chair, Alan, a quick

13

question.

14

would also work without changing and bringing any new

15

policies in is do this on a case-by-case assessment,

16

based on the needs of the Board.

17

So what you are suggesting is what I think

So you are saying that the Board would hold that

18

if someone wanted an extended absence, we could allow

19

it, but it would be based on a case-by-case basis.

20

that kind of where you're going?

21

CHAIRPERSON KAUFMAN:

Is

I do not want to push this

22

Board in any direction.

23

and open discussion.

24

is not to codify things and then be stuck with a code

25

that doesn't give you flexibility.

I think it's good to have free

I know my own personal philosophy
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BOARD MEMBER STEWART:

That's the downside with

the idea of no two people at the same time.

Maybe we

have an excess -- I mean, we have good attendance and we
can allow the second person to go but the code would
deny them.

So I agree with your position.

But I do think we should address what is
extended.

In other words, I think it would be fair to

say that if you are a member of this Board and you ask
for extended leave, we should decide how much of an
extension should warrant resignation.
If you are going to leave for six or eight
months, I think in all fairness you should probably just
resign.

You can always reapply for the Board.

So we

should maybe consider what the cut-off point is, how
many months at which point is considered a leave and
which other point you should consider that you should
perhaps resign.

That's what I'm up against right now.

CHAIRPERSON KAUFMAN:
point, Jim.

I think that's a very good

Coupled with that could possibly be the

idea that if an individual has a certain number of
unexcused absences that they then be asked to either
submit their resignation or begin to attend again.
BOARD MEMBER STEWART:

I agree.

Perhaps we can

address both in the same issue.
CHAIRPERSON KAUFMAN:

Corporation Counsel?
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1

CORPORATION COUNSEL:

Yes.

Well, the problem

2

is, as you may have gathered from reading the rules of

3

the other Boards, Commissions, that the Board itself

4

doesn't have the power to decommission somebody, if you

5

will.

6

In other words, that has to be done by the Mayor

7

and the Council.

So this excused versus unexcused

8

absence -- and you will notice in the Liquor Commission

9

rule that first is mentioned in JD's memo, May 1st, "The

10

Commission may recommend to the Mayor and the County

11

Council the removal of any Commission member that has

12

three unexcused absences."

13
14

So you notice that that's a recommendation, not
something that the Board itself can do.

15

So, in a sense, when somebody comes and asks and

16

says, "I would like six absences, could those be

17

excused?"

18

And I don't see anything in your rule -- I'm

19

sorry I am not as familiar as I might be.

20

see anything in your rules about excused absences.

21

Maybe I am missing that definition.

22

But I don't

But if there isn't anything in the rule, then

23

one thing you might want to look at is putting a

24

definition in about what an excused absence is and who

25

can grant it.

And then you could have similar language
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1

saying if there is this many unexcused absences, we can

2

ask the Mayor to please remove this person.

3

So it is kind of approaching it from a different

4

direction, but anticipating, as the Chair said, the need

5

for flexibility, if you have something in your

6

definition of excused, what would be reasons to have an

7

excused absence?

8
9

i

\

I don't know how the policy has been.

It sounds like as long as someone calls before
the meeting starts and says, "I can't be there," then

10

they are sort of automatically excused, and that might

11

not be exactly what you had in mind in terms of those

12

excuses.

13

absent for the next five meetings, it's kind of a same

14

request; it's a request for five excused absences.

15

But if somebody says they are going to be

So if the Chair had that authority, if that was

16

the will of the Board, then the Chair could have a set

17

of guidelines, which you always want when you are giving

18

someone discretion, because you don't want there to be

19

the feeling that -- not this Chair but some future Chair

20

perhaps might really dislike somebody on the Board and

21

then never give them an excused absence because, it's

22

just totally up to me; I don't want to excuse this

23

person, so therefore they are out.

24
25

And you've mentioned illness and you've
mentioned important business meetings and so forth.

IWADO COURT REPORTERS (808) 244-9300

One

17

1

of the possibilities might be to put in the definition

2

of "excused" in the criteria that the Chair looks at,

3

the effect on the Board of this absence.

4

So you could say, just like I believe you

5

mentioned, if I call in and they say there is no quorum,

6

I say, Well, okay.

7

won't ask for an excused absence.

8

it in saying, you know, that you need to call for this

9

absence, but if it denies the Board a quorum, your

10

request will not be granted.

11

unexcused absence.

12

(

You will be deemed an

13

But in any case you have to set up some kind of criteria

14

for excused and unexcused absences, and then something

15

along the line that the Liquor Commission has saying

16

that with so many unexcused absences you might, though

17

not required to, you may recommend to the Mayor the

18

person be removed.
So I guess that anticipates a relatively

20

irresponsible person who doesn't want to resign and

21

never shows up and it really puts a crimp in everyone's

22

ability.

23

(

But that could codify

I don't know how exactly you want to word it.

19

(

This will take precedence for me; I

And the Board is supposed to be nine members, so

24

you do want to have the option there.

So I think that's

25

the direction that you probably need to be thinking
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about.
You can define who would have the authority to
grant an excused absence.
guess, usually call Linda.
MS. KIMURA:
everyone responds.

And, of course, people, I
Is that right?

I send an e-mail and usually
If they respond saying they are

going to be at a meeting, cannot attend, it's considered
as an excused absence.
CORPORATION COUNSEL:

Okay.

So then if that no

longer was the case, then there would have to be some
further language about that, I guess.
But in any case, it would address, if
indirectly, this question of asking for six excused
absences In a row, if you want to put it that way.
BOARD MEMBER STEWART:
clarification.

Just a point of

The timing on this is just uncanny.

spoke to the Chair of the Police Commission this
mornlng, a good friend of mine.

They just brought an

issue to the Mayor asking to remove a member for a
different reason but a legitimate one.

This happened

today or yesterday.
But she said she was very uncomfortable in
removlng any volunteer Board Member unless it was a
majority of the Board.
Now, if I understand Corporation Counsel, we
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(

1

don't have that authority now, but we can put the

2

criteria in that would, in effect, glve us the authority

3

later to recommend a removal.

4

Police Commission doesn't have the authority to remove

5

the fellow Board Member either.

6

probably have to but is very uncomfortable doing it.

7

The Mayor said she will

So in a way, sort of knowing the current

8

administration's attitude and us being a Board that

9

might review all of these people, this guy protesting or

10

whatever would come before us, we should probably get

11

our house in order first.

12

(

So in other words, the

And if we do as Corporation Counsel recommended

13

and first set down the ground rules, this is an excused

14

absence; this is unexcused, and, you know, like you may

15

have to require a 24-hour notice.

16

a quorum, we cannot excuse an absence, if that absence

17

will cause us not to have a quorum.

18

And then once we have

We can set these things out In a simple motion

19

and make it part of our Board, the Board of Ethics'

20

procedure.

21

might ultimately follow.

22
23
24
25

And if it really works, all the other boards

So does that sound like the direction we should
be going, Corporation Counsel?
CORPORATION COUNSEL:

Well, of course, your

rules have to be amended according to Chapter 91, so you
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1

do have to have a hearing to go forward with your

2

rules.

3

If you are looking at setting an example for

4

other boards, that would be a good way to do it, because

5

it would be a public process in changing the rule.

6

And, of course, it's going to take some thought

7

and, you know, what would be an excused absence, how you

8

would want to define that.
As you pointed out, just because you recommend

9

(

10

to the Mayor that this person has been gone three,

11

four -- how many unexcused absences you want to put In

12

there for your rule, it doesn't mean that the Mayor is

13

gOlng to act on that.

14

because that's what your authority is.

15

But that's about all you can do,

And I think it all comes back to what you were

16

saYlng, a concern for quorum, a concern that you have

17

quorum.

18

into the

19

So you probably want to put something like that

BOARD MEMBER STEWART:

I think right now it's a

20

solution looking for a problem because we don't have the

21

problem now.

22

so that when it becomes a problem down the road, we will

23

have it already resolved.

But smart people plan for the solution now

24

So what do we do?

25

CHAIRPERSON KAUFMAN:

It seems to me that the
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1

sense of the body is that we would like to establish

2

some formal procedures in terms of what to do about the

3

lack of attendance of Board members.

4

I don't know that we're going to be able to do

5

that today or that it's the will of the body to do that

6

right now.

7

on those rules and put them together.

8

Madelyn, can you tell me how much of this you

9

would be comfortable working on as Corporation Counsel

10

and how much of this the Board should be putting

11

together?

12

(

But definitely we're going to need to work

CORPORATION COUNSEL:

I would think that the

13

first step would be for the Board to come up with just a

14

general list of what your concerns are.

Certainly Corp.

15

Counsel can work on that and refine it.

But, really,

16

the direction should come from the Board.

17

CHAIRPERSON KAUFMAN:

18

something you'd be willing to work on?

19

BOARD MEMBER STEWART:

20

CHAIRPERSON KAUFMAN:

21

Jim, would this be

Absolutely.
I wouldn't want you to do

it alone.

22

Would anybody else be happy to help?

23

are new, feel happy to help, as well, because it would

24

be a good experience for all of us.

25

Rebecca?
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BOARD MEMBER STEWART:

Is this something that

we'd do like a little subcommittee that we'd work on, or
does everything on the Board have to be -- I think our
bylaws require that everything has to be done in this
session.

I don't think you can have a sub meeting.
So does that mean maybe if we put it on next

month's agenda and we allow time maybe in the regular
seSSlon or maybe closed session to go ahead and discuss
this amongst the Board?
Now, I can have a format laid out of some
suggestions.

I think for the most part in 10, 15

minutes we can probably talk through the main things and
turn it over to Counsel for the next step.
CHAIRPERSON KAUFMAN:

I think it would be very

generous if you are able to put together an outline of a
proposal; it might speed deliberations.

Can that

outline be shared with all the other Board Members prior
to the meeting?
CORPORATION COUNSEL:

No.

Everything has to be

done ln the meeting itself.
BOARD MEMBER STEWART:

Like I said, no.

CHAIRPERSON KAUFMAN:

Just checking.

CORPORATION COUNSEL:

The Sunshine Law requires

that all Board actions be taken in an open seSSlon.
There is an exception for discussions among no more than

IWADO COURT REPORTERS (808) 244-9300

23

(

1

two members, but those discussions aren't supposed to

2

lead to any substantive results, so there really isn't

3

too much point to it.

4

But one person can certainly come or many people

5

can come, without discussing it with anyone else, with

6

your proposal in your own mind of what would be a good

7

idea so you can be prepared to discuss it.

8
9

BOARD MEMBER STEWART:

CHAIRPERSON KAUFMAN:

Thank you, Jim.

You are

now delegated officially.

12
(,

BOARD MEMBER WOODS:

Is Jim going to provide

13

that to Linda so we can get it prior to the meeting?

14

Can we get that in our mail-out packets?

15
16

BOARD MEMBER STEWART:

Copied or do you want me

just to copy it?

17
18

BOARD MEMBER LEACH:

It would be a New Business

item for discussion.

19

CORPORATION COUNSEL:

Yeah.

I'm not positive of

20

the answer to that, but we can certainly get JD's input

21

on that before you have anything ready.

22

just need to bring it to the meeting.

23

point.

24
25

I

will have it for the next meeting.

10
11

I'd be happy to do it.

It may be you
That's a fine

But if it's possible, then we'll -MS. KIMURA:

What I will do is I will

double-check with JD, and if you can send it to me and I
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will place it on the agenda.
If he says no, I will still place it on the
agenda, and it then at that point can be passed out.

So

I will let you know.
BOARD MEMBER STEWART:
BOARD MEMBER LEACH:

Okay.

Good.

Mr. Chair, one question.

What is the status of our fellow member, Mr. Pele?
CHAIRPERSON KAUFMAN:

I am going to be on

Molokai in about 10 days, and I will look up John and
find out what it is.

Unless Linda has any more current

information.
MS. KIMURA:

Well, for the record, he does

respond to my e-mails saying he can't attend because he
will be in a meeting in Honolulu.
him not attending.

There are reasons for

So he does respond, but I do not

have his disclosure.
CHAIRPERSON KAUFMAN:

Thank you, Linda.

I might

even make a phone call before I get over to Molokai.
Item C, we already have listened to Mr. Teruya
regarding the Board of Review procedures.

Unless there

is any questions, we will just go on to Item D, which is
the review of the financial disclosure statements from
the other counties in the attempt to corne up with a
financial disclosure statement that is both concise,
easily understood, and is rechecked.
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1
2

Randol, I believe that you were the individual
who brought this item up originally.

3
4

BOARD MEMBER LEACH:
whole Board.
CHAIRPERSON KAUFMAN:

5
6

I was representing the

That only means you can be

first in line, Randol.

7

BOARD MEMBER LEACH:

I'm still, it's a work in

8

progress.

I don't have any recommendations for this

9

meeting, but I just want to ask everyone else to keep

10

working on the revision maybe of our disclosure

11

statement.

12

CHAIRPERSON KAUFMAN:

13

Do any other Board members have any other

Thank you, Randol.

,

\,

14

comments or suggestions on this item?

15

Linda?

16

MS. KIMURA:

If there are not many changes to

17

the contents of the disclosure, I can try to reformat

18

the current disclosure so it's a lot easier to read.

19

CHAIRPERSON KAUFMAN:

20

Linda, you are an angel of deliverance.

Speaking for myself,

21

If it's only a matter of reformatting, just

22

reformatting might make it much harder for people to

23

leave things blank by accident, and certainly the format

24

would be a vast improvement already.

25

MS. KIMURA:

Okay.
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1

There is general

2

agreement, then, can we ask that you have a go at that,

3

Linda?

4
5

(

CHAIRPERSON KAUFMAN:

MS. KIMURA:

Okay.

And I will put it in next

month's packet.

6

CHAIRPERSON KAUFMAN:

7

Next, Item E is review and approval of an

Thank you very much.

8

Advisory Opinion for a Commission member regarding a

9

possible conflict of interest; therefore, requesting a

10

possible recusal from Board discussion, decision

11

pertaining to county council salary adjustment.

12

Has everyone had a look at that?

13

Do we have a copy of it to circulate, Linda, for

14

signature?

15

MS. KIMURA:

16

CHAIRPERSON KAUFMAN:

17
18

Yes, I do.
Okay.

That will be

circulating then.
We will move into New Business.

Financial

19

Disclosures, there are none; no Communication Items.

20

have two Lobbyist Registrations from Jarvis Chun and

21

Ralph Masuda.

22

simply being received.

23

These do not need approval.

They are

Item D, then, is a Request for an Advisory

24

Opinion from Kyle Ginoza regarding potential conflicts

25

of interest concerning former capacity as Director of
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1

Transportation and current employment.

2
3

stepping forward.

4

state your name into the microphone and then just give

5

whatever explanation you would like, and we will go from

6

there.

7
8
9

(

I believe Kyle is here in the room and he's
What I'd ask you to do, Kyle, is to

MR. GINOZA:
Board members.

Good afternoon, Chair Kaufman and

My name is Kyle Ginoza.

From July '03 -- oh, the reason why I'm here is

10

to err on the side of caution, to ensure that there is

11

no conflict of interest with my current employment.

12

My previous employment was with the County of

13

Maui as Director of Transportation from July '03 until

14

January of this year, January of '07.

15

I have since moved on to work for Munekiyo &

16

Hiraga, Incorporated, which is a planning consulting

17

firm located in Wailuku, and we deal significantly with

18

the County.

19

I just wanted to make sure that my duties in my

20

previous capacity would not conflict with my duties in

21

my current capacity.

22

When I read through the Charter of the County of

23

Maui, there was one section under prohibitions that

24

stated something to the effect of me not being able to

25

present in front of my former department because there
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1

may be some kind of undue influence or something.

2

But I wanted to ensure that there wasn't

3

potentially more areas where I should refrain from or

4

anything like that.

5

you today.

Thank you.

6

CHAIRPERSON KAUFMAN:

7

Do any Board Members have any questions?

8

BOARD MEMBER STEWART:

9

CHAIRPERSON KAUFMAN:
BOARD MEMBER STEWART:

10
11

(

So that's why I'm here in front of

Thank you very much.

I do.
Jim.
Just a clarification,

maybe, from Counsel.

12

So is it accurate, his assertion that the

13

one-year moratorium on appearing before the County

14

actually directly with the Maui Department of

15

Transportation, or is it to the County specifically?

16

lS

In other words, do they narrow it down to just

17

the department he worked for or does the restriction

18

actually say the entire County?

19

County.

20

CORPORATION COUNSEL:

21

BOARD MEMBER STEWART:

22
23

I believe it says the

Let's see.
Would you clarify that

interpretation?
While she's looking, Mr. Ginoza, was it your

24

understanding or did you find something in the Charter

25

that stated that it was just limited to appearing before
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1
2

MR. GINOZA:

The way I read it -- and I

3

apologize, I forgot to bring the Charter.

4

interpreted it was it said the department and boards and

5

commissions related to that capacity or that department.

6

BOARD MEMBER STEWART:

7

MR. GINOZA:

The way I

Okay.

And because the Department of

8

Transportation did not have or does not have a Board or

9

Commission that either advises the Department or that

10

the Department deals with on a regular basis, that it

11

would be restricted primarily to the Department itself.

12

(

your former department?

But that's why I'm here, because maybe

13

interaction with the County Council -- because I did

14

quite a bit of that -- would be ...

15
16
17

BOARD MEMBER STEWART:

Sure.

Whatever direction

we go, we want to make sure you are in the clear.
CORPORATION COUNSEL:

What the Charter says is

18

that "No former nonelected salaried employee or officer

19

of the County ... "

20

nonelected.

21

the Council members -- " ... shall appear for

22

compensation before any department or other agency of

23

the County by which such employee or officer was last

24

employed."

25

which Mr. Ginoza would be a

There is a separate one for the Mayor and

So it would only apply to the department or
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I

\

1

other agency of the County that the employee was last

2

employed by, and then, of course, it's within a period

3

of one year.

4

So our job is to assess

5

within that defined department or agency is there a

6

conflict, and that would go to the specific job he had

7

then and what he is doing now.

8

with the question.

9

(

BOARD MEMBER STEWART:

CHAIRPERSON KAUFMAN:

I will leave the Chair

I think that it's clear.

10

Before the discussion goes any further,

11

know that the Chair is recusing himself from any vote on

12

this matter because I do have business dealings with the

13

company that he's working for.

14

BOARD MEMBER STEWART:

15
16

Okay.

I want you to

I will start with

a couple questions.
Can you give me a better description or maybe if

17

I can kind of cut right to it.

18

your new job, what conflicts potentially do you see?

19

In your new capacity, in

Is there any overlapping of the assignment you

20

had in your position with the County; in other words, is

21

the work that you are doing now directly interactive

22

with those people that you once worked with or managed

23

or supervised, and is there any part of your job

24

description now that would require you to go directly to

25

the agency, the department you worked for, for any
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1

reason?

2

MR. GINOZA:

As

3

far as with the department I used to work at, I have

4

refrained from any interaction via written communication

5

or any kind of meetings because that's how I interpreted

6

the Charter provision.

7

(

Let me see if I can answer it.

But like I mentioned, in my current capacity, we

8

deal a lot -- I deal a lot with the County in terms of

9

our company helps individuals or organizations in

10

obtaining land use entitlements.

11

meet with various departments and agencies to try to

12

solicit comments and approvals from these agencies.

13

So, for instance, we

Of course, a lot of these agencies I have dealt

14

with in my previous capacity, but not as a, you know,

15

supervisory capacity.

16

own department, and more of a -- like a coworker-type

17

relationship with the other department directors or

18

staff.

19

I was only supervisory with my

So in that respect, the way I had interpreted it

20

was that with my particular department I shouldn't have

21

really any dealings with them for a year, but that with

22

the other departments, though I had interacted with them

23

previously, that there would be either no restriction or

24

less of a restriction.

25

But that's why I'm here before you today,
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because there is some overlap in terms of who I deal
with but not in a capacity of what I dealt with them
for.
BOARD MEMBER STEWART:
maybe a more specific question.

Okay.

Let me follow with

You say in the second

paragraph that you "assist individuals, businesses, and
organizations in getting through the entitlement
process."
As you do that, which it goes on to say,
"documentation, changes, zoning," and so on, as you do
that, do you do that directly with knowledge that you
obtained as Director of the Department of
Transportation?

Do you use that knowledge specifically

to assist them in getting through the process?
MR. TERUYA:

No, because -- well, when you look

at the scope of the Department of Transportation's
well, the Department of Transportation's scope is
primarily dealing with the bus system for Maui to try to
develop the bus system, and in getting like an ag to
urban zoning, I don't deal with the mechanics of
operating a bus system.
So it's been quite distinct and no overlap, so I
haven't used the knowledge I gained from my director
capacity in my current, in the sense of its looking at
two different spheres of --
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BOARD MEMBER STEWART:

I guess that's what I'm

kind of focusing on is that I know for a fact both the
spirit and the letter of the law is trying to prohibit
someone who was in a leadership or knowledgeable
position to then leave the County in a short time and
then financially benefit from that knowledge.
MR. TERUYA:

Sure.

BOARD MEMBER STEWART:

I have been trying to

build a building in Kihei for years.

If I got someone

from the Planning Department to leave and come to work
for me and use his inside knowledge to get this thing
going, that's what we're talking about.
I warn you that whatever direction the Board
goes, that's what they're looking for; that's the
conflict.

It's using that prior knowledge that was paid

for by the County as you were employed by them and then
using it for your own personal benefit within that
one-year moratorium.
We have, and I have personally been very
favorable in the past to allowing people to continue
their employment, as long as it's very clear that there
is not a conflict or that the person understands where
the line is and doesn't cross it.
It's dangerous, in a way, for us to do that,
because we don't have any supervision of that person,
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and we are doing it basically on their honesty.
So I would just say that I see a potential here,
no doubt, because you were in a pretty high position and
what you are going to do with this company will no doubt
overlap what you did as an employee for the County.
But I guess I will leave it to other Board
members to ask questions to determine whether or not you
can continue in the capacity without violation of the
statute or the code.

I will leave it to them.

Any other questions?
THE REPORTER:

Can we go off the record for a

minute?
CHAIRPERSON KAUFMAN:

Yes.

(Brief recess taken.)
CHAIRPERSON KAUFMAN:
Okay.

We're back on the record.

So we're looking for additional questions, then.
BOARD MEMBER BOUCHARD:

just a comment.

I don't have a question,

Basically, what my understanding is

this Board doesn't deal in hypotheticals.

So we have no

specific situation here to respond to.
Therefore, I think a lot of what our co-member
was saying here about just -- and in reference to a
previous case like this where we just -- didn't we issue
like sort of a warning or -- there it is.
CHAIRPERSON KAUFMAN:

No, that's different.
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1

sorry.

2
3

BOARD MEMBER BOUCHARD:

I thought that was good,

that you just, like, handed it right to me.
But just to reiterate your boundaries, if you

4

5

will.

6

ruling, per se, on this because it is a hypothetical and

7

we've been given no specific situation.

8

correct in that?

9

(

That's still circulating.

But I don't think that we could issue a specific

CHAIRPERSON KAUFMAN:

Would I be

I think only in part.

10

It's not a hypothetical that he has a job where he may

11

potentially corne into conflict.

12

job is real, that's no longer a hypothetical.

13

So the fact that his

The situations that arise in the future we have

14

been asked for an Advisory Opinion, and that's what we

15

would need to give.

16

CORPORATION COUNSEL:

I think what Mr. Ginoza is

17

asking for is basically he understands he can't appear

18

for compensation before the Department of

19

Transportation.

20

appear presumedly before the Planning Department --

He wants clarity that he's allowed to

21

MR. GINOZA:

22

CORPORATION COUNSEL:

Sure.
-- and the Department of

23

Water Supply and those other departments, that he would

24

not be prohibited from doing that.

25

exactly a hypothetical.

So it really isn't

I think he has a specific
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1

concern that he'd like an 0plnlon on.
BOARD MEMBER STEWART:

2
3

"advice."

4

these are the things to look out for, these are the

5

things not to do based on what is in the Code of Ethics

6

now, and that's it.

In an Advisory Opinion, it is our job to say

I mean, we're not facing any direct issue to

7
8

rule on, as you said, but I do think it's incumbent upon

9

us to provide, as is requested, an Advisory Opinion.

10

will only do that based on the information we have,

11

though.

12

(

I think the key word is

You are In a potentially conflicting position,

13

and here is what the Board will advise, that you don't

14

do this, this, and this.

15

I guess what I -- and Counsel can correct me.

16

But is that the best approach to take?

17

CORPORATION COUNSEL:

I think what he's looking

18

for, because the law does say that if you come to the

19

Board of Ethics and ask for a ruling that then that

20

can't be brought up against you in the future.

21

We

So if, for example, Mr. Ginoza should appear In

22

front of the Department of Planning and this Board has

23

said that's okay, then it really means that no one can

24

come in and say, What the heck was he doing there; he

25

shouldn't be doing this.
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1
2

and he would be able to -- I think it would be perfectly

3

appropriate to maybe not specifically say, but if it was

4

your will at the end of this to say, Well, he can't

5

appear before the Department of Transportation; however,

6

there is no prohibition against him appearing before

7

other departments.

8

but he could appear before whatever.

9

(

I think that's the gist of what he's asking for,

MR. GINOZA:

Or he can't appear before whatever,

Could I make a comment?

There is a

10

couple of employees that are employed with our company

11

and I have heard of others who have served in appointed

12

positions that have asked the Board for this type of

13

Advisory Opinion just to make sure that, you know

14

like, for instance, one person was from the Department

15

of Planning, so the Board of Ethics said that person

16

shall not be in front of the Planning Commission.

17

Or there are specific commissions that fall

18

under the Department of Planning.

19

I'm here is also to get that kind of Advisory Opinion.

20

But I felt that the scope that I was involved in, in my

21

capacity with the County, was not as broad as somebody

22

in, like, for instance, the Planning Department, with

23

the capacity I'm in currently.

24
25

But the reason why

So that's kind of why I'm here.

My

understanding was that it's quite commonplace for former
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1

County employees or officials to come back to just get a

2

little bit of clarity.

3

It's usually a good idea

4

to have an abundance of caution, and so we are glad that

5

you have come before our Board today.

6

MR. GINOZA:

7

CHAIRPERSON KAUFMAN:

8
9

(

CHAIRPERSON KAUFMAN:

Thank you.
Are there additional

questions for Mr. Ginoza?
If not, is there any urgency to us giving you an

10

Advisory Opinion?

11

ruling which requires three members to meet within a

12

certain period of time and get it signed.

13

If there is, we can make an interim

If there is no urgency, we can simply give you

14

the Advisory Opinion at our next meeting.

15

would come up with the opinion and have it signed and

16

ready for you by the next meeting.

17

MR. GINOZA:

There is no urgency.

That is, we

For me, the

18

way I have been proceeding is to just err on the side of

19

caution and not go in front of boards and commissions

20

and so forth.

21

Like I said, I don't go in front of my

22

department or interact with my department.

23

wanted a little bit of clarity, so there is no urgency.

24
25

CHAIRPERSON KAUFMAN:

Good.

I just

Then if there are

no other questions ...
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1

MR. GINOZA:

2

CHAIRPERSON KAUFMAN:

3

Okay.

Then you will be

excused.
MR. GINOZA:

4

So will I be called back or

5

notified whether I need to come back?

6

CHAIRPERSON KAUFMAN:

7

MS. KIMURA:

Linda?

The Advisory Opinion will be

8

provided to you by mail.

9

will be discussed and signed, but by rule we have 45

10

At the next Board meeting, it

days to provide it to you.
MR. GINOZA:

11

(

No.

Yes.

So I decide then whether or

12

not I come back or you will let me know if I have to

13

come back?
CHAIRPERSON KAUFMAN:

14

It would not be necessary

15

for you to come back unless you were to feel you need

16

to.

17

MR. GINOZA:

18

CHAIRPERSON KAUFMAN:

19

BOARD MEMBER STEWART:

20

Opinion about the CYA.

Thank you.

CHAIRPERSON KAUFMAN:

22

BOARD MEMBER STEWART:

24
25

Let's have an Advisory

That's what it is.

21

23

Thank you very much.

Yes.

Whoops.

Two whoops.

Leave it on

there.
CHAIRPERSON KAUFMAN:

Is there any question with

regards to the Advisory Opinion now?
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1

(

MS. KIMURA:

Quick question.

Jocelyn, you

2

mentioned a couple months ago there was an Advisory

3

Opinion that was related to this.

4

the EAA, the Executive Assistant Advisory?

5

BOARD MEMBER BOUCHARD:

6

MS. KIMURA:

Are you talking about

Yes.

I believe you may have it, Madelyn,

7

because I think we copied it with your packet.

8

that's something that you would like to review, it's

9

regarding Dave De Leon.

10

CORPORATION COUNSEL:

11

MS. KIMURA:

12

BOARD MEMBER STEWART:

13

So if

Oh, yes.

That was submitted to him.
I think this is a very

similar situation.

14

MS. KIMURA:

15

BOARD MEMBER STEWART:

16

guidelines.

17

name.

Right.
Follow the same

Maybemail the same letter, change the

18

BOARD MEMBER ALULI:

19

CHAIRPERSON KAUFMAN:

Easy.
Your chair senses that

20

it's this Board's desire to write a letter very similar

21

to the previous one, thanking Mr. Ginoza for appearing

22

before the Board for the Advisory Opinion and letting

23

him know that as long as he doesn't appear before the

24

Department of Transportation for a period of one year he

25

will be able to appear before other County Departments.
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1
2

I'm having a hard time today, folks.
me.

3

And if that is the sense of the body,

4

Corporation Counsel, you will then be drafting that

5

Advisory Opinion for us?

6

"

CORPORATION COUNSEL:

I'm not sure if it's the

7

body's usual practice to go ahead and take a vote with

8

the essentials of what the opinion is.

9

CHAIRPERSON KAUFMAN:

10

I

Bear with

idea.

That would be an excellent

I am dispensing with formalities today.

11

Jim, you made a motion to ...

12

BOARD MEMBER STEWART:

I would.

I make a motion

13

or I move that we provide Mr. Ginoza with a very similar

14

Advisory Opinion, if not identical to the one that

15

Mr. DeLeon received several months ago, and that in it,

16

it has the same cautions and warnings that keep him from

17

violating any of the Board of Ethics Codes.

18

BOARD MEMBER BOUCHARD:

19

CHAIRPERSON KAUFMAN:

20

(No response.)

21

CHAIRPERSON KAUFMAN:

22

(Round of ayes.)

23

CHAIRPERSON KAUFMAN:

24

(No response.)

25

CHAIRPERSON KAUFMAN:

Second.
Any discussion?

All in favor?

Opposed?

The motion is carried.
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1

And please note that the Chair did recuse himself.

2

Under New Business

3

Okay.

4

of the Regular Session.

Session?
BOARD MEMBER LEACH:

8

BOARD MEMBER DANIELS:

10

the meeting early today.

So moved.
I am requesting to leave

I have another appointment at

1:40.

11

(

This is the end

May we have a motion to move into Executive

7

9

We've been there.

Announcements, there are none.

5
6

no.

CHAIRPERSON KAUFMAN:

Fortunately, we still have

12

a quorum, and I think you will be able to leave as your

13

schedule.

14

BOARD MEMBER DANIELS:

15

BOARD MEMBER LEACH:

Excused.

16

BOARD MEMBER ALULI:

I'd like to make a motion

Thank you.

17

that with reference to the agenda items listed below,

18

one or more executive meetings are anticipated.

19

particular, the Board of Ethics anticipates it will

20

consider the evaluation, dismissal, or disciplining of

21

an officer or employee of the County of Maui, where

22

considerations of matters affecting privacy will be

23

involved.

24
25

In

The Board may also consult with the Board's
attorney on questions and issues pertaining to the
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1

Board's powers, duties, privileges, immunities, and

2

liabilities.
Therefore, pursuant to Hawaii Revised statute at

3
4

Section 92-5, Section (a) (2) and (4), the following

5

items may be considered in Executive Session.

6

may also convene in Adjudicatory Session pursuant to HRS

7

92-6.

8

Is that right?

9

CHAIRPERSON KAUFMAN:

10

\

BOARD MEMBER ALULI:

12

review financial disclosures.

13

CHAIRPERSON KAUFMAN:

14

And can you append to that

specifically to review financial disclosures?

11

(

Disclosures.

BOARD MEMBER BOUCHARD:

16

CHAIRPERSON KAUFMAN:

17

(Round of "ayes.")

18

CHAIRPERSON KAUFMAN:

19

of the regular session.

20

Session.

22
23
24
25

Okay.

To

Is there a second to the

motion?

15

21

The Board

Second.
All in favor?

All right.

That's the end

We're now in Executive

(Whereupon, the Executive Session was held from
1:22 p.m. to 1:37 p.m.)
CHAIRPERSON KAUFMAN:

We are ready.

There is no

additional business.
Is there a motion to adjourn the Regular Session
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1

of the Board of Ethics?

2

BOARD MEMBER STEWART:

3

CHAIRPERSON KAUFMAN:

4

(Round of ayes.)

5

CHAIRPERSON KAUFMAN:

6
7
8

So moved.
Second.

All In favor?

The motion passes.

you very much.
(Regular Session concluded at 1:38 p.m.)
-000-

9
10
11
12
I

"

13
14
15
16
17
18
19
20
21
22
23
24
25
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1

2

CERTIFICATION
I, WENDY CORCORAN, RPR, do hereby certify:

3

4

That the proceedings were taken by me in machine

5

shorthand and were thereafter reduced to print under my

6

supervision by means of computer-assisted transcription;

7

that the foregoing represents, to the best of my

8

ability, a true and correct transcript of the

9

proceedings had in the foregoing matter.

10
11

I further certify that I am not an attorney for

12

any of the parties hereto, nor in any way interested in

13

the outcome of the cause named in the caption.

14
15

Dated this 21st day of May 2007.

16
17
18

Wendy Corcoran, RPR

19
20
21

22

23
24
(

25
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