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CHAIR KANE: .. .(gavel). .. I'd like to call to order the Council's Budget and Finance
Committee meeting for Tuesday, August 2nd , 2005. For the record, Members present, we
have the Vice-Chair of the Committee, Member Hokama; as well as Members Johnson,
Mateo, Molina, Pontanilla, and Tavares ... present. Members, good afternoon.
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COUNCILMEMBER PONTANILLA: Good afternoon.
CHAIR KANE: We have three items on our agenda to discuss today. First, we have
Budget/Finance Item Number 38, grant funds from the State and amending the Fiscal
Year 2006 Budget, Department of Housing and Human Concerns. And this is with, I
believe the Grass Roots Community Anti-Drug Campaigns, and the Community Based
Substance Abuse Prevention Programs.

ITEM NO. 38:

GRANT FUNDS FROM THE STATE; AND AMENDING FY 2006
BUDGET, DEPARTMENT OF HOUSING AND HUMAN CONCERNS
("GRASS ROOTS COMMUNITY ANTI-DRUG CAMPAIGNS" AND "COMMUNITY
BASED SUBSTANCE ABUSE PREVENTION PROGRAMS") (C.C. No. 05-231)

CHAIR KANE: Members, the proposed bill amends Appendix A, grant revenues, schedule of
grants by department of... departments and programs for the Fiscal Year '06 by
increasing the grant revenues for, first, the Grass Roots Community Anti-Drug
Campaigns by 100,000 dollars for a total of 200,000 dollars; and second, the Community
Based Substance Abuse Prevention Programs by 100,000 dollars, again, for a total of
200,000 dollars. One brief note, Members, you know both these programs are already
recognized in the Fiscal Year '06 Budget. We are getting more than what we
anticipated--is what I believe the situation is. And so we're here this afternoon to discuss
accepting or making the amendment. Opening comments--first, I'll recognize the Budget
Director, Ms. Sheri Morrison.
MS. MORRISON: Thank you, Mr. Chair. I'm happy to be here this afternoon. It's always nice
to accept money from the State, especially when it's more than was anticipated. I believe
you covered the details related to this proposed budget amendment. But I would ask for
your, the Committee's support. And if you ...have any further questions about the grant
itself, the Director of the Department of Housing and Human Concerns is here.
CHAIR KANE: Thank you, Director. We also have with us this afternoon, Director of the
Housing Department, Ms. Alice Lee. Good afternoon, Ms. Lee. Do you have any
opening remarks, Ms. Lee, with respects to the item on the agenda this afternoon?
MS. LEE: Not really, Mr. Chair. I think you've covered the description pretty well.
CHAIR KANE: Thank you. Are there any questions or comments by the Members before the
Chair makes a recommendation? Mr. Mateo?
COUNCILMEMBER MATEO: Chainnan, thank you very much. And just, just for .. .I guess
information purposes, if Ms. Lee can... or with the two, with the two programs receiving
the additional funds, if you can just again... give me an idea of the specific target
group ...that this will service and ... and whether or not programs utilizing these funds
also benefit Molokai and Lanai?
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MS. LEE: ... There is, really, no specific target group. It's ... anyone who, any nonprofit
who ... engages in activities which would be educational--in terms of drug awareness,
drug prevention, drug treatment--any of those could be covered. And, no, we have not
yet formulated a plan for Molokai and Lanai. But we certainly will consider...the
nonprofits there.
COUNCILMEMBER MATEO: Thank you. Thank you, Chair.
CHAIR KANE: Thank you. Any further questions or comments?
... At this time, Members, the Chair...will have the floor open for public testimony, but
we have not received any...people signing up. So at this time, without objections,
Members, the Chair will close testimony for this afternoon's meeting. Any objections?
COUNCIL MEMBERS: No objections.
CHAIR KANE: Okay. Thank you. Member Tavares, you wanted to be recognized? I'm sorry,
I thought-COUNCILMEMBER TAVARES: I'm waiting for your recommendation.
CHAIR KANE: Oh, thank you very much.
COUNCILMEMBER TAVARES: .. .(laughter) . ..
CHAIR KANE: Any further questions or comments before the Chair makes a recommendation?
Hearing none, Chair recommends approval of the proposed bill as presented to us in this
agenda item.
COUNCILMEMBER TAVARES: So moved.
COUNCILMEMBER MATEO: Second.
CHAIR KANE: Moved and seconded--Tavares, Mateo. Discussion? Ms. Johnson, uh, excuse
me, Ms. Tavares ... any discussion?
COUNCILMEMBER TAVARES: No.
CHAIR KANE: Okay. Ms. Johnson?
COUNCILMEMBER JOHNSON: There, there was just one question. And because members of
the public may not know why we got the additional money--we know where it's coming
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from--but was it because there was a larger appropriation at the State level, or was there
just a larger allocation given because of our lobbying efforts? If you know.
CHAIR KANE: Ms. Lee?
MS. LEE:
Yes.
Thank you, Mr. Chair.
Councilmember...the .. .legislature...has
made... addressing drug abuse a top priority. And they allocated more funding toward
this area. And this is the reason why we are receiving more monies. Well ... actually, not
"more monies". We don't receive any money, hardly, from them. But because they have
made this a top priority, they have made funding available to all the Counties. And... of
course, we applied for it.
COUNCILMEMBER JOHNSON: Thank you very much. And I just would like to give my
thanks also--not only to the Department for...their role in applying for the money, but
also to our State Legislators for actually appropriating more money in their budget. And
thank you very much to anyone who had a hand in this.
CHAIR KANE: Thank you. Any further discussion?
. . . Hearing none, before the Chair calls for the vote, the Chair also recognizes
Member Carroll in attendance this afternoon. With that, Members, all in favor signify by
saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR KANE: Opposed? Let the record show it's unanimous with the Members present.

VOTE:

AYES:

Councilmembers Carroll, Johnson, Mateo, Molina, Pontanilla,
Tavares, Vice-Chair Hokama, and Chair Kane.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmember Anderson.

MOTION CARRIED.
ACTION:

Recommending FIRST READING of bill and FILING of
communication.

CHAIR KANE: Okay, Members ...Ms. Lee, thank you very much--
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MS. LEE: Thank you.
CHAIR KANE: --for your attendance this afternoon. We're moving on, Members, to BF Item
Number 39, amending the Fiscal Year 2006 Budget relating to revenues, rates, fees, and
assessments ...regarding the provisional driver's license and taxi cab driver's permit.
ITEM NO. 39:

AMENDING FY 2006 BUDGET RELATING TO REVENUES - RATES,
FEES AND ASSESSMENTS (PROVISIONAL DRIVER'S LICENSE AND
TAXICAB DRIVER'S PERMIT) (c.e. No. 05-232)

CHAIR KANE: Members, this Committee is in receipt of County Communication 05-232 from
our Budget Director, transmitting two bills. The first. .. pertains to revenues, rates, and
fees ...with the purpose of the proposed bill to establish a 10 dollar fee for provisional
driver's licenses for 16- and 17-year-olds, effective January 9t\ 2006. And, second, the
10 dollar fee for taxi cab driver's permits.
The second bill that has been
received ... pertains to motor vehicle driver's licenses. The purpose of the proposed bill
is to establish that the issuance of a provisional driver's license shall be subject to the
payment of a fee as set forth in the annual budget. Director Morrison, any opening
remarks to Item Number 39?
MS. MORRISON: Thank you, Mr. Chair. No, you've covered it very well.
CHAIR KANE: Thank you. Members ... any discussion before we move forward? Mr. Molina?
COUNCILMEMBER MOLINA: Thank you, Chairman, for. . .just a quick question for the
Budget Director. Do you have an estimated.. .I guess, amount of revenue we will
generate with these fees being proposed?
MS. MORRISON: No, I have not. I haven't ...
COUNCILMEMBER MOLINA: Okay.
MS. MORRISON: ... been aware of that being calculated as of yet.
provisional driver's license fee is a brand new fee-COUNCILMEMBER MOLINA: Uh-huh.
MS. MORRISON: --that the Legislature passed right at the end of the session.
COUNCILMEMBER MOLINA: Uh-huh.
MS. MORRISON: So we have no--

-5-

In particular, the

BUDGET AND FINANCE COMMITTEE MINUTES
Council of the County of Maui

August 2, 2005

COUNCILMEMBER MOLINA: Okay.
MS. MORRISON: --no real history on that one.
COUNCILMEMBER MOLINA: Okay. Just in, inquiring minds being a little curious here. So
thank you ... (laughter) . ..
CHAIR KANE: Thank you. Any further questions or comments? Ms. Johnson?
COUNCILMEMBER JOHNSON: I'm assuming then, that we have no control over what the
setting of this fee is because this is a pass-through piece of legislation. Or is there
any.. .imposition of a fee based on actually what it costs us to process the paperwork? Is
there any deviation that we could make to cover our costs?
MS. MORRISON: Lito is nodding that we do have control over the establishment of this fee,
that it was not established by the State .
. . . So ... the fee that's in here is what was proposed by the Finance Department. .. based
on its relationship to other fees that are similarly charged. As you know, the Council did
include in the FY '06 Budget ordinance, in relation to all the fees that are charged
in... the Financial Services program and the Department of Finance, there's a proviso that
asks them to do a cost analysis study to see what the costs are related to those fees ... and,
and is there any relationship between that cost and what we actually charge for those fees.
So this, I would assume, be part of that study. However, at the moment, I don't. . .I don't
think we have yet that information.
COUNCILMEMBER JOHNSON: So you would see this, then, Ms. Morrison, as an interim
measure until we can establish-MS. MORRISON: Yes.
COUNCILMEMBER JOHNSON: --such a fee. Okay. Thank you very much.
CHAIR KANE: Thank you. Further questions for the Director or for Corp. Counsel this
afternoon? Mr. Hokama?
VICE-CHAIR HOKAMA: ... This would be for our Corporation Counsel, Chairman. This is
specifically regarding to ... commercial vehicles ...regarding provisional licensing,
please?
NOTE:

Silence.

CHAIR KANE: ... Ms. Fujita-Villarosa, are you prepared to respond at this time?
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MS. FUJITA VILLAROSA: The definition for provisional license, I don't believe includes the
commercial vehicles .
. . . It's for, limited to vehicles with the gross weight rating of 15,000 pounds or less.
NOTE:

Silence.

VICE-CHAIR HOKAMA: ... So this is about size of the vehicle ... and weight of the vehicle
instead of actual usage, use type of the vehicle?
MS. FUJITA VILLAROSA:
are ... distinguished.
NOTE:

Right.

I believe that's how commercial vehicles

Silence.

VICE-CHAIR HOKAMA: . . . Okay. I'm just trying to understand this better because
the ... State bill for an Act talks about a provisional, a graduated provisional driver's
licensing program for persons under the age of 18.
. . . And I'm just trying to under... I'm just trying to understand the logic about the
weight and the type of vehicles. I was, I was assuming it was relating to a...type of
commercial--like vans ...you know, 8-passenger vans ...those kind of things. And if so,
it relates to commercial or business-oriented... activities, then I, for one, have no
problem.. .increasing the fee much, much higher.
CHAIR KANE: Mr. Hokama, we have with us this afternoon, Mr. Lito Vila from the
Department of Finance, Motor Vehicle. If he can, perhaps, respond to your inquiry?
VICE-CHAIR HOKAMA: Thank you, Chairman.
CHAIR KANE: Okay, Mr. Vila, if you can, please identify yourself.
MR. VILA: Good afternoon, Mr. Chair and Council Members. Lito Vila, the DMVL
Administrator. If I understand your question correctly, the definition, what does the
provisional license cover, commercial or noncommercial? The provisional license, as
you know, let me give you some background. We presently...we ... couple years ago,
the Legislature enact, enacted the ...the driver education curriculum for minors. So this
program specifically focuses on minor drivers, because they... encompass or comprise of
the largest percentage of motor vehicle accidents. This is a follow-up to that bill. And it
focuses on minors under the age of 18, with a target date of January 9, 2006. So this
class of license is gonna be, basically, a two-year license with an expiration date of the
license when they obtain it at the age of 19. In other words, they will qualify for this
license at the age of 7, uh 17. Well, at 17, they'll have to convert it to a full-term license.
So in essence, this is a version of what you folks hear most often nationwide as the
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"graduated licensing system" that's for ...Hawaii. So the permit holder will still be
required to be 15'i'2 years old to obtain a permit, hold the license ...the permit for a
six-month duration at which time they will be eligible to take the road test. If they pass,
they are issued a provisional license. The earliest they can get a provisional license is at
the age of 16. There's other requirements and stipulations attached to this license
which...we're presently fmalizing with the State Department of Transportation and the
other enforcement agencies. And they'll be printing out hundreds of thousands of
brochures once it's finalized. So this is specifically for minors. It has nothing to do with
commercial vehicles. That's ... commercial vehicles is for ...vehicles that are in excess
of26,001 pounds. A Type 4 license covers 15,001 pounds up to 26,000. So in essence,
the class oflicense everyone here presently has is for the same class of vehicles. It's just
that it focuses more ... defined criteria for that segment, age ... segment of the age group
up to 17.
CHAIR KANE: Mr. Hokama?
VICE-CHAIR HOKAMA: Okay. And again, I... appreciate Mr. Vila's ...
. . . comments on my question. So my understanding, then, Mr. Vila, is if the person,
this ...this minor... for whatever reason applied for a commercial, then he would go
through like any other applicant and... go through a... CDL process? Or, or he would
not qualify for commercial driver's license?
CHAIR KANE: ... Mr. Vila?
MR. VILA: Yes, thank you, Mr. Chair. That is correct. The commercial driver license excludes
issuance of licenses to minors at this point. There was a bill before the Legislature this
past session which... sought to approve for 18-year-olds the .. .intrastate waiver to obtain
a commercial driver license. However, that bill did not pass.
VICE-CHAIR HOKAMA: Okay. And again, Mr. Vila, I just brought it up because part of your
definition of a provisional license is for buses designed to transport 15 or fewer
occupants. And I had assumed the only people that use those type of vehicles is
commercial entities. You know, it's not a normal family vehicle in, in their garage or
driveway.
MR. VILA: That is correct. Normally.. .like those larger Dodge RAM vans, it's classified for
15 passengers. It's 14 passengers, plus the driver incorporates 15. And normally once
you start transporting 16 or more passengers, you will be required to get a higher license.
VICE-CHAIR HOKAMA: Okay.
. . . Does this still require the applicant or mmor to go through a certified
driver's ...training program, Mr. Vila?
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MR. VILA: Yes, Councilmember. This does not remove the other criteria of driver education.
They are still required to give the new permit holder the basic background and the theory
and the responsibility and classroom knowledge of the driver education program that's
designed for 30 hours of classroom. In addition, the permit holder has to successfully
complete a six-hour driver education, behind-the-wheel curriculum. In a, and with that
six hours, they're required to have ... their guardian accompany them for 40 hours of
day-time driving and night time, and 10 hours of night-time driving before they're issued
that. .. those, that behind-the-wheel certificate. They will then be required to present
those to our Department for verification in order to qualify for the road test.
VICE-CHAIR HOKAMA: Okay. Thank you very much for your responses, Mr. Vila. Thank
you, Chairman.
CHAIR KANE: Thank you, Mr. Hokama. Any further questions in this area for either Mr. Vila
or our Budget Director or Corporation Counsel?
. . . The Chair recognizes the presence of Ms. Anderson this afternoon. Members,
hearing none, the Chair's recommendation is to pass both bills as submitted, and filing of
the communication.
COUNCILMEMBER TAVARES: So moved.
COUNCILMEMBER MOLINA: Second.
COUNCILMEMBER PONTANILLA: Second.
CHAIR KANE: Moved and seconded by Members Tavares and Molina. We are in discussion.
Ms. Johnson?
COUNCILMEMBER JOHNSON: My only question would be to Mr. Vila. And this would,
was appropo of the first question that I asked Ms. Morrison, which is ...this would be an
interim fee. And when would you anticipate having, I guess, a better idea of what the
actual cost would be to process this particular type of permit?
MR. VILA: That. .. we'll get a better pricing or, on the cost once the ...the ...
. . . consultant is brought in to give us the analysis of a cost per transaction for the
Financial Services Division. And, but. .. so this 10 dollar fee, since it's be, the logic that
we proposed to, for this fee of 10 dollars is basically what is approved now for the regular
Type 3 license. It's basically.. .it, it's 30 dollars for a six-year license. So, basically, it's
5 dollars per year. So it's two years, so it's 10 dollars. And we've set. .. and there's
really no provisions, as I saw in the .. .in HRS to issue the two-year license. It only refers
to provision. Two-year license are for those .. .license holders over the age of 71. So,
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thus, the provisional license, and we are setting that fee at 10 dollars 'cause basically,
they're eligible to attain it at the age of 16 ... at the earliest because of those prerequisites,
and at age 17, they're able to convert it to a full-tenn license without those added
restrictions. However, they're given two years 'til they're aged 19 to convert it to a
full-tenn license.
COUNCILMEMBER JOHNSON: Okay-MR. VILA So it's rather complicated. And we've had one meeting with the...the State and the
other County agencies and enforcement to go over a lot of the details as to how we will
be implementing this. And this is actually the first, initial phase in getting the fees
approved. However, there's a lot of other stipulations that's associated with this
provisional license. And if I may add, for everybody's infonnation, this, according to the
law, is scheduled to sunset three years from January 9t\ 2006. And it further requires the
Department of Transportation provide a report to the Legislature on the impact. .. of this.
So they'll probably end up providing two reports. Because there won't, probably won't
be one this year. Next year since it started. So the following two years, they'll be a
report submitted and they will decide whether to, I guess, to extend or let it sunset at that
time. If it sunsets .. .in 2009, then everything is gonna be reverting back to the way it
presently is today.
COUNCILMEMBER JOHNSON: Uh.. .if I may, Mr. Chair, with regard to the comment he
made about the funding of the study or the study that would be conducted? Is it just to
look at this one specific issue or is it a more comprehensive study to look at your fees and
to see if we have sufficient revenues to cover those at present?
MR. VILA: Our, our... our scope of work is gonna encompass all of the... fees that we charge
at. .. at DMV as welL Financial Services, I assume. But my portion is the DMV. So my
plan is to include all of those so we get a good basis of all of fees that we presently
charge and... get the, I guess, the quotes and see where it comes out to. Because we have
quite a bit of transactions.
COUNCILMEMBER JOHNSON: Okay. And, and I appreciate that. Because I, if it were not
that way, if this was specifically to look at this particular aspect only, then I would have a
problem because, again, when the State makes laws that have financial consequences, I
don't want the local popUlation to have to pick up the tab for those things. Because the
Legislature should also be providing funding for those costs. Thank you.
CHAIR KANE: Thank you. And before I recognize Ms ...Mr. Pontanilla, just for clarification,
Mr. Vila. The...the bill for an Act, or Act 72 states that it sunsets in five years. And you
stated three years on the record. Can we get a clarification, please?
MS. FUJITA VILLAROSA: .. .(inaudible) . ..
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MR. VILA: ... Oh, I could have been mistaken. I was going from memory, Mr. Chair.
CHAIR KANE: Okay. So I think it's five years, as what was stated in your documents that have
been provided. Mr. Pontanilla, you have the floor.
COUNCILMEMBER PONTANILLA: Thank you, Chair. You were saying that at age 19... or
after two years, can this particular person apply for CDL license without going through
the process?
MR. VILA: For CDL license, per se, they have to be 21 years of age at this point.
COUNCILMEMBER PONTANILLA: Okay. Thank you.
MR. VILA: And possess a Class 3 license.
COUNCILMEMBER PONTANILLA: Thank you.
CHAIR KANE: Thank you. Any further questions, Members?
... Hearing none, we're voting on both bills and filing of communication. All in favor,
signify by saying "aye".
COUNCIL MEMBERS: Aye.
CHAIR KANE: Opposed? Let the record show it's unanimous.
VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson, Mateo, Molina,
Pontanilla, Tavares, Vice-Chair Hokama, and Chair Kane.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

None.

MOTION CARRIED.
ACTION:

Recommending FIRST READING of bills and FILING of
communication.
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CHAIR KANE: Mr. Vila, thank you very much. Appreciate it. Members, we are on our final
item this afternoon, Budget and Finance Item Number 36, the interest rate on real
property tax appeal awards.

ITEM NO. 36:

INTEREST RATE ON REAL PROPERTY TAX APPEAL AWARDS
(C.c. No. 05-229)

CHAIR KANE: Members, the purpose of the proposed bill is to amend the interest rate earned
by taxpayers who win real property tax appeals, from 8 percent to a rate based on the
average rate of return on County investments during the previous fiscal year. This
afternoon, we have with us the Deputy Director of Finance, Mr. Wayne Fujita. And we'll
provide him an opportunity to give us some opening remarks. Mr. Fujita?
MR. FUJITA: Thank you, Mr. Chair. This afternoon, the Department of Finance is proposing
an amendment in, to ...the Code that relates in, to the interest rates that the County would
pay to the winners of appeals, in, to the taxpayers. And these appeals are through Tax
Courts. So it's not through the Board of Review that flows through the County. But for
the taxpayers that file an appeal. .. through the Courts and win, we have been... providing
an 8 percent interest. But we're proposing to reduce that rate in, to the rates that the
County is currently earning. And the specific wording says that it would be at the rates
that we earned in the prior year. Last year, we earned close to 2 percent. So for these
appeals that are being awarded, will now be receiving only 2 percent instead of the
8 percent. It's ... on the dollar-wise, the past three years, the amounts that we've paid
have ranged between 20,000 to 80,000. But. . .it's more the principle of the thing--since
the County is only earning at a 2 percent rate, it's not appropriate for us to be disbursing
interest at 8 percent 'cause we don't really earn that amount.
CHAIR KANE: Okay, Mr. Fujita, thank you very much. Members ... any initial questions for
the Deputy?
... Okay, Ms. Anderson?
COUNCILMEMBER ANDERSON: ... Could you explain the difference between, and where I
might find in the Code, these are for appeals that go to the tax ... Tax Appeal Court. But
what appeals that are handled administratively?
MR. FUJITA: I don't believe that we have a provision for the interest on those claims.
COUNCILMEMBER ANDERSON: So if somebody wins an appeal administratively, they just
get their payment back without any kind of interest applied to the fund ... (inaudible due
to interruption)-MR. FUJITA: I believe so. Maybe the Corporation Counsel can provide a clarification if I'm
not correct ... (laughter) . ..
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NOTE:

Silence.

CHAIR KANE: ... Ms. Anderson, you'd like a reply from Corporation Counsel? Is that what
you're asking?
COUNCILMEMBER ANDERSON: Well, if, ifshe's able to.
CHAIR KANE: Are you prepared, Ms. Fujita Villarosa?
MS. FUJITA VILLAROSA: Mr. Chair, I'm looking in the Code right now.
CHAIR KANE: Okay. Ifwe can defer, for the moment, Ms. Anderson, on that-COUNCILMEMBER ANDERSON: Okay.
CHAIR KANE: --particular point? Do you have any other questions?
COUNCILMEMBER ANDERSON: Yes, I have another-CHAIR KANE: Proceed.
COUNCILMEMBER ANDERSON: --question. Urn ...
NOTE:

Silence.

COUNCILMEMBER ANDERSON: ... You're saying that the County's ... rate of return on
investments averages about 2 percent.
... What is the going rate for an interest on a CD?
MR. FUJITA: It determines .. .it depends if it's a five-year certificate or a one-year certificate.
But it has been ranging between 1 and 3 percent, I believe. For the County of Maui, the
investments that we're allowed are restricted through the HRS. And there's a laundry list
of things that we are permitted--such as municipal bonds and treasuries. So we are not
able to invest in stocks or commercial papers and that kind of thing.
COUNCILMEMBER ANDERSON: My point is that, you know, many times the ... because our
tax bills are increasing so much... and I, I would assume catches people unaware until the
bill comes, that many people may have to take money out a CD to pay...the
bill ... pending their appeaL So I just wanna make sure that we're fair to them. Even
though we're constrained by what we can invest in, they aren't. So and, and if they win
the appeal, then we've held their money...which could otherwise have been earning
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them some interest. And how long do you, how long, what is the average time that the
money is .. .is held before the appeal is heard?
MR. FUJITA: Because these decisions are through the Tax Appeals Courts, it's not under our
control. And we've seen some being held as long as three years.
COUNCILMEMBER ANDERSON: Yeah, that's a long time. Okay. Thank you.
CHAIR KANE: Thank you. Ms. Fujita Villarosa, are you prepared to respond to the previous
question posed by Ms. Anderson?
MS. FUJITA VILLAROSA: Mr. Chair, the section in the Code that talks about this issue is
Section 3.48.670. And the first section talks about appeals to ...to the Tax Appeal Court.
And then the second section talks about appeals to the Board of Review. The section
with regards to appeals to Board of Review does not contain any provision requiring the
County to pay the appellant interest. That provision's only in the first section that, which
applies to Tax Appeal Court.
CHAIR KANE: Okay. Ms. Anderson?
COUNCILMEMBER ANDERSON: And then is there a... Traci, have you had a chance to read
through that and see if there is a time limit for that. .. appeal before the Board of Review?
MS. FUJITA VILLAROSA: ... Urn ...
COUNCILMEMBER ANDERSON: I mean, do they usually hear it within the, within the year
it's been issued?
MS. FUJITA VILLAROSA: Normally, they do. Normally, they hear it within that year.
Usually, time ... deadlines like that are usually set out, if there are any, they're usually set
out in the rules of the Board.
COUNCILMEMBER ANDERSON: ... Okay. Thank you.
CHAIR KANE: Thank you. Ms. Johnson?
COUNCILMEMBER JOHNSON: Along with what was asked by Councilmember Anderson, is
there any provision .. .(end of tape, start lB) . .. reimbursement for attorney's fees?
'Cause, obviously, if you go to court, you have to pay for your attorney's fees. Now we,
at the County, would also have to pay... for our attorney's fees. Is there any provision,
either way...to either provide--Iet's say the person loses their tax appeal--do they have to
pay for our legal fees .. .if there are any? And vice versa--ifwe lose, do we have to pay
their legal fees?
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MS. FUJITA VILLAROSA: ... Mr. Chair?
CHAIR KANE: Ms. Fujita Villarosa?
MS. FUJITA VILLAROSA: There is no provision regarding attorney's fees. A party can
always ask for that at court. But there's no provision in the law that allows recovery of
attorney's fees. So each party just normally bears their.. .legal expenses.
COUNCILMEMBER JOHNSON: Okay, and then, because... and this would probably be
to ...Mr. Fujita.. .I mean, Wayne. The, the problem I have is .. .{laughter} . .. if you're
spending all this money to get back what you're rightfully owed or, you know, the loss as
was illustrated by Councilmember Anderson, my concern is that it's not just the interest
lost. It's ...having to go for a protracted period of time. And.. .I mean, for us, it might
be more manageable. But usually outside attorneys--and good tax attorneys cost money.
So .. .{laughter} . .. you know, why would we not include or why wouldn't we put some
kind of provision in to at least allow them to be reimbursed? Or is that something that
they just automatically ask for when they go to court... and are granted? I mean, you've
been...have you been involved in these tax court cases before? .. .{laughter} . ..
MR. FUJITA: I have not attended those kinds of hearings at, at the Tax Appeals Court. But I
believe that if they feel that they are deserving of their attorney's fees, that they would
ask for it. From my recollection, these cases that go up to the Tax Court level, are
usually the larger hotels. These are the claims for hundred thousand or so. So-COUNCILMEMBER JOHNSON: Uh-huh.
MR. FUJITA: --they are well-prepared. And I'm sure they hire expensive appraisers that
support them. So I would expect them to ask for that reimbursement.
COUNCILMEMBER JOHNSON: Okay. So, so these are not your average citizen going to
court. These are the really big cases.
MR. FUJITA: Right. Another comment, also, is that because these are the larger, like hotels
and, they go through a lot of discussions and arguments that the judge, when he opines on
it, is not required to provide a, a justification for his decision. If he just wants to split it in
half, he could do a fifty-fifty. And that could entail the inclusion of these fees. But we
just don't know.
COUNCILMEMBER JOHNSON: Okay. I, I feel better about your response because, you
know, here I'm envisioning some poor guy who's just got a huge tax bill and, you know,
he's facing losing his property or being forced to sell it. But these are not the kinds of
cases that usually would follow this route. This would be the really large appeals where
there's a big, big sum of money at stake. And.. .in, in many cases, I think, too, they have
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their own corporate attorneys. Okay. I, I feel better about that ... (laughter) . .. Thank
you very much.
CHAIR KANE: Thank you. Any further questions or comments? Members, the Chair will
note--and I would like to point it out to you that what is being deleted on the bill itself, is
bracketed in the middle of the section: the rate of 8 percent a year from the date of each
payment into to the litigated claims account--is being bracketed out. And what is being
added really changes the complexion of this because now it becomes "a rate to be
determined by the Director". It's not straight-forward on a percentage rate. It's
what's .. .it's something that's being determined by the Director. The Chair will share
that he has some ... some concern of how it, it changes the, changes the face of what this
bill was intended to do. And the Chair would actually feel more comfortable if the
language were changed to not have the language ... focusing in on the ... the Director's
determination, but still keeping it at a rate ... figured on the average rate of
return ...return earned on the County investments during the previous fiscal
year--without having the Director's determination put in there. And that way, it seems to
be, it'll be more clear cut and not something that's arbitrary, if you will. Because for
whatever reason, it can be viewed as--when we have the Director deciding
on... something from case-by-case, the Chair just feels that we can avoid having any
unnecessary arbitrary actions being put forward. And instead, just having straight
language ...taking away that arbitrary component and just leaving it in. The other point,
Members, is rounding it to the nearest percent. One percent is a big chunk. And so I
don't know if you folks would...would consider a smaller increment--say, a quarter
percent or a half percent. Something of that nature. Again, the Chair just puts it on the
table to just add a little bit more to this discussion and see, in the end, what we come out
with. And we can move forward with that. Any questions or comments, Members? And
I'll start with Hokama, and then we'll move ... move through with some of other
Members. Mr. Hokama?
VICE-CHAIR HOKAMA: I. . .I'm in support of your recommendation, Mr. Chairman. I would
say if the rate ... on our investments is 2.8 percent, then that's what the interest is gonna
be--2.8 percent. I don't have a problem going with what. .. we get back on, on our
investments and give them the same percentage number. So if it's 2.17, then it's 2.17,
whatever it may be. I'm not one to ... round up for this kind of purposes, Chairman.
CHAIR KANE: Okay.
Ms. Anderson.

Thank you for your comments.

Ms. Johnson, followed by

COUNCILMEMBER JOHNSON: I would also concur with that. And I think that to take out
some ofthe contentiousness, it would be better not to leave this to the Director, where it's
just a preestablished formula. And I don't know if the Members also wanna consider
some type of a cap. Because I know at different times ... you know, I, right now it may
be fine if we put a cap, but you know, let's say... 5 percent or 8 percent, whatever it
might be. But. .. at some point in time, if.. .if we had a really good rate of return
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.. . {laughter} . .. I don't know if that would impact the average in such a way that it
would .. .I guess make it out of sync with what you would get on a rate of return for an
average investment. So I don't know. I, I, I don't mind, I guess, just with changing the
wording the way it is. But I would also ask that Members consider some type of a... of a
cap. If not now, then perhaps at some later date. Thank you.

CHAIR KANE: Thank you. Ms. Anderson, comments?
COUNCILMEMBER ANDERSON: Yes. Thank you, Mr. Chair. 1,1. . .in, I'm in support of
your suggested changes. And also concur with Member Hokama--I think it should just
be whatever the previous rate of return, the previous year's rate of return was. Period. I
have a question for Mr. Fujita. There are occasions where an appeal to the Board of
Review ...
. . . which results in an unfavorable decision for the, the appellant. They then have the
opportunity to go to the Tax Appeal Court. Does that happen in your ...memory?
NOTE:

Silence.

COUNCILMEMBER ANDERSON: ... That ever happened?
MR. FUJITA: ... I'm looking at Lance in the audience, 'cause I don't really know. I don't
know of a case that was denied and then they pursued in Appeals Court.
NOTE:

Silence.

COUNCILMEMBER ANDERSON: ... Okay.
MR. FUJITA: Lance is shaking his head "no". So-COUNCILMEMBER ANDERSON:
Board does a good job .

Okay .. .{laughter}. ..

Well, then maybe our... appeal

. . . I'm just wondering, you know, 8 percent is a lot, Mr. Chairman. We're dropping it a
lot. And I'm just wondering why the 8 percent. . .interest rate was made a part of the
Code. I see this was done in 1980.
COUNCILMEMBER JOHNSON: ... {inaudible} . ..
UNIDENTIFIED SPEAKER: Interest rates were through the roof.
COUNCILMEMBER ANDERSON: Um-ALL: .. .{laughter} . ..
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COUNCILMEMBER TAVARES: Hard to believe.
CHAIR KANE: That was about 14 percent back then, yeah?
COUNCILMEMBER JOHNSON: Yeah.
COUNCILMEMBER MOLINA: Whoa.
ALL: .. .(laughter) . ..
COUNCILMEMBER ANDERSON: Oh, my God.
CHAIR KANE: Double digits back in the '80s and mid-'80s.
COUNCILMEMBER ANDERSON:
Well, I guess you're memory's better than mine
.. .(laughter). .. My question is for ...uh... Corp. Counsel. Have you reviewed the
statute that this ...this Appeal Court is based on? I'm just wondering if, I just wanna
make sure that we're not doing anything here that. . .is required in HRS. You know, that
we're not being less restrictive or.. .if the 8 percent was determined, if there's any
determination in HRS at all.
MS. FUJITA VILLAROSA: Yeah, Mr. Chair, I did talk. .. do some research and talk to the
Department about it. And there's, there is nothing in HRS-COUNCILMEMBER ANDERSON: That has anything to do with-MS. FUJITA VILLAROSA: --regarding the, right, regarding the interest rate.
COUNCILMEMBER ANDERSON: Great. Okay. Thank you very much.
CHAIR KANE: Thank you, any further comments before the Chair makes a recommendation?
Member Tavares?
COUNCILMEMBER TAVARES: Yeah... I'm just curious--has it been considered at all to
reference an interest rate in Appendix B or someplace else in our Budget that could be
reviewed on an annual basis and set on an annual basis? Was that. .. considered at all?
. . . And if not, would it be something we should consider rather than trying to figure a
calculation that eventually we're gonna question. No matter what the percentage rate is,
the Department is gonna have to come and justify why they picked, you know, 2.67
percent rather than 2.7 or anything like that. So ...we're, since we're mostly likely gonna
have that discussion, we might as well have it during the budget--ifthat's a possibility of
setting it in the annual budget.
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NOTE:

Silence.

COUNCILMEMBER TAVARES: ... Mr. Fujita?
MR. FUJITA: ... I think that's a good idea for us to include it in that Appendix for the rates.
COUNCILMEMBER TAVARES: Uh-huh.
MR. FUJITA: And it's an appropriate time for us to have that discussion. Since the
recommendation is to have the rate stated in more specific amounts, I guess it's .. .it's
gonna go down to one decimal point--is that correct?
CHAIR KANE: No, the Chair hasn't made a formal proposal yet. But the Chair intends to
based on the discussion, and then we'll have that discussion. But it's ...the, the in, the
intention is to basically bracket out that first line of the added language, which is: a rate
to be determined by the Director, based on. And then, just allow the rest of the language
to stay in place. And then we can have a discussion based on the proposal. I know some
Members said, you know, keep it exactly the way it is. I was gonna proposal a list, at
least a little flexibility and go a quarter percent. And that way there's, we just gotta
round 'em. So ifit's 2.8, then it'll go to 2.75. If it's 2.88, it's gonna go to 3. So there is
at least some play so we can have a nice ...number to work with instead of the actual
2.87 or 3.96, whatever it is. Anyway, so that's the intent of the upcoming proposal,
Mr. Fujita.
MR. FUJITA: Thank you for that clarification.
COUNCILMEMBER TAVARES: 'Cause, Mr. Chair, as I understand...the rates on investment
by the County can be differ... differing throughout the year--that it's not a set rate, an
annual rate. And that the reference to the previous fiscal year, I think...we, you know,
we'll look at or they wi11look at all of the interest rates throughout that fiscal year. And
you know, maybe for six months it was at something, then it dropped, and then it gained,
and--you know, like it's going...well, now it's going up. But. .. you know, I'm just
thinking of an easier, more concise way of, of doing this. That's why I'm asking about
setting the rate in the annual budget. And then we could have a recommendation from
the Finance Department, they can justify why they come up with the number they come
up with, and that'll be set then, for, for that fiscal year. And I know ...hard as it is to
believe, 8 percent was a...was a rate back when. And it even went higher than that at
some point in time. And whether we ever get to those days, be.. .I mean, I can't believe
we get 1.34 percent on some stuff now. I mean, forget about Christmas club savings. I
mean .. .{laughter} . .. you know, it's, it's a little nuts. But, yeah, they.. .I think the rate
at the time...that this was formulated ...you know, was probably the going rate then. I
think what we're looking at isfairness to persons who are filing or having to put in their
own money while something is being heard or going through the process. And we wanna
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look at a fair return on their money which we have tied up for that period of time because
this process is available to the general public. So those are just my comments, Mr. Chair.
Thank yOU.
CHAIR KANE: Thank you, Ms. Tavares. Mr. Hokama?
VICE-CHAIR HOKAMA: ... Listening to my colleague from Up country... and if we do the
rate setting of interest, Chairman, during budget. .. you know, we got our professionals
from, Mr. Fujita, and I see Mr. Okumura and Mr. Yoshimi back there. Would it, would it
hamper or, or, or...make a difference in their ability to give us numbers that are required
for the Committee to conduct it's business--whether it be on the certification process or
anything else, Chairman?
. . . If, if maybe we can have comment? If we do it during the annual budget process,
Mr. Fujita, would it hamper Real Property Division's or Mr. Yoshimi's area to provide
the Committee with the required numbers for us to complete the Budget?
MR. FUJITA: ... Our rates of returns are, are determined monthly. And we use the calculations
through the process for controlling arbitrage.
VICE-CHAIR HOKAMA: Right.
MR. FUJITA: So those ...just sort of automatically flow out of our accounting standards each
month. So should this new calculation be based on the prior fiscal year-VICE-CHAIR HOKAMA: Wouldn't be a problem.
MR. FUJITA: --um...that would be available. Again, the awards of these appeals is out
of...the County's control, and it's really up to the Tax Court. And.. .if we determine
that a certain would, would apply to Fiscal 2008 or whatever-VICE-CHAIR HOKAMA: Uh-huh.
MR. FUJITA: --that's the rate that from the time the money is active in the litigated account
until it comes out. For that span of 12 months, that's the rate it's gonna be.
VICE-CHAIR HOKAMA: Okay. One, one follow-up, please? Does the Tax Court have some
flexibility in.. .in the award amount of...regarding interest? Or, or does the Tax Court
just follow what is the County...the County law regarding the interest on, on awards?
Let's say the appeal, the taxpayer appeals and wins his case in court. And for whatever
reason, the judge felt the County was ...
. . . consciously delaying a... settlement or, or...or a findings of the issue. So he says,
you know, well you... according to you guys budget for that year, was 3.2 percent, but
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you know, you gotta agree, it was unfair, so I'm gonna give you double the amount--is
that within the Tax Court's jurisdiction?
MR. FUJITA: Although I'm not an attorney ... {laughter} . .. I believe that the, the judge can
make whatever he believes is his judgment. And-VICE-CHAIR HOKAMA: That's right.
MR. FUJITA: --as far as the amounts that we pay for the interest that is based on this
ordinance-VICE-CHAIR HOKAMA: Right.
MR. FUJITA: --it's a separate disbursement, I believe. It's above and beyond whatever the
court decides.
VICE-CHAIR HOKAMA:
comments?

The Court, yeah.

Thank you.

Corporation Counsel, any other

MS. FUJITA VILLAROSA: Mr. Chair. .. well, we would hope that the judge would follow the
law. You know, the law is that if, you know, whatever we have set in our ordinance. So
that would be the County's argument. But that said, Mr. Fujita is right in that the Court
could award other damages or, you know, split, you know, split the amount of, you know,
in, in question in half. Or you know, the judge could come up with all sorts of scenarios
to settle a case. But if, if a taxpayer were to ask for interest, then we would strongly urge
the Court to follow what the County law is. And we hope that that would be followed.
VICE-CHAIR HOKAMA: Thank you for your comments. Thank you, Mr. Chairman.
CHAIR KANE: Thank you. And before I recognize Ms .... Ms. Anderson, is there a report that
currently provides this body or a reporting requirement that currently provides this body
with the previous year's .. .investment rate? In other words, something that exists
already. And if not, it's a possibility--although there may be time lag and we can catch
up ... but having a companion bill that would attach this to a reporting of a previous
year's rate of investment return ... averaged out over the year, and that all 2006 claims or
whatever are all based on the 2005 report that is filed out? 'Cause you folks have these
numbers rolling out monthly. So, (a) is it. . .is it something that already exists, a report or
at least numbers that can be extracted from a report; and (b) if not, would that be a tool
that could be considered to utilize the, the consideration of some amendments to this
proposal?
MR. FUJITA: Well, that's a good question, Mr. Chair. We have the numbers, but it has not
been sent down to the Council as a standard report requirement. But we do produce it for
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the purposes of the IRS arbitrage report calculations.
numbers are available.

So if you did require it, the

CHAIR KANE: Okay. Thank you. And, and before I recognize you, I've already stated I'd
recognize Ms. Anderson, and then Ms. Johnson. And ... and I'm sorry .. .(laughter) . ..
Mr. Hokama.
VICE-CHAIR HOKAMA: It's all right.
CHAIR KANE: Ms. Anderson, you had question?
COUNCILMEMBER ANDERSON:
following up on--

Thank you.

I would yield to Mr. Hokama if he was

VICE-CHAIR HOKAMA: Just one quick comment, Chairman. We already have submitted
through Council, and usually gets referred to you, Chairman, the short-term investment
report. They can just add another column that shows the percentages of interest that, for
that period the County was earning income for those funds in those special accounts.
CHAIR KANE: Okay. Thank you. Thank you, Mr. Hokama. Ms. Anderson, you have the
floor.
COUNCILMEMBER ANDERSON: Thank you, Chairman.
. . . The ... the way this is written right now is it says that it will be the average of the
investment interest realized by the County in the previous year. So I don't know that we
would make any other determination, if we did this, through the Budget. Seems to me
that's a logical formula if we're gonna pick a formula--based on what we're earning. And
I'm just wondering if, are there any large appeals before the Tax Court right now? Ifwe
delayed making this change until the next budget session, could it have a big impact on
us? You know, 8 percent is a whole lot different than 2 percent.
CHAIR KANE: ... Mr. Fujita?
MR. FUJITA: At this time, we do not have any large .. .large cases that's still pending.
COUNCILMEMBER ANDERSON: Okay. Good. That, that's just my comment. I mean, I
appreciate ...Member Tavares' suggestion that we do this sort of like a rates and fees
thing with the annual Budget, but I also like the idea of having it. .. so that everybody
knows every year that it's gonna be an average of what the County earned the previous
year.
... That's just my comment. Thank you.
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CHAIR KANE: Thank you, Ms. Anderson. Ms. Johnson?
COUNCILMEMBER JOHNSON: My only point, and, and maybe this would be after, you
know .. . (laughter) . .. we actually consider the issue with amendments--would be, if,
let's say, for example, we do have a three-year court case pending .. .(laughter). .. And
I'm sure that's the extreme, and not the rule. Would the two, let's say it's a 2 percent
rate. Would that be applicable for the entire three-year period, or would each... you
know, let's say this spanned more than one fiscal year period--would there be two
conceivable interest rates that would be applied? And I mean, it's a technical question.
But I'm sure .. .(laughter) . .. if it comes up, I'd prefer that we have the discussion now
so we're clear as to what the purpose and intent is. Thank you.
CHAIR KANE: Thank you, Ms. Johnson? Any further discussion on this item? The Chair
apologizes for throwing out some stuff there. But, Mr. Fujita, you have any additional
comments? Please.
MR. FUJITA: If there's gonna be amendment that. ..we're gonna be saying this rate would be
discussed during the budget deliberations, that. . .it's a matter of... ofthe calculations on
timing because the fiscal year is still kinda running-CHAIR KANE: Yes.
MR. FUJITA: --until the end of June. So-CHAIR KANE: Yes.
MR. FUJITA: --I don't know if you wanna make a cutoff at the end of the calendar year. Since
we would know what the interest rate was for the month of December, then as we put
together these rates and proposals for the Budget. Then we could provide that rate and
the history so instead of being based on the prior fiscal year-UNIDENTIFIED SPEAKER: .. .(inaudible) . ..
MR. FUJITA: --the, yeah, right, it'll be on the calendar year.
COUNCILMEMBER TAVARES: ... (inaudible) . ..
CHAIR KANE: ... From a standpoint of.. .if it stays the fiscal year--and end of year, I believe
our first requirement end of year is ...Mr. Hokama, is it 90 days? Is it by September, end
of September that we have to have an end-of-year report from the previous fiscal year?
VICE-CHAIR HOKAMA: ... Urn ...
CHAIR KANE: Corporation Counsel?
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VICE-CHAIR HOKAMA: . . . normally, it's around then, Chairman, because you know,
Finance ... after the June 30 closing, still has some outstanding accounts that, you know,
they still receiving ...
CHAIR KANE: Right.
VICE-CHAIR HOKAMA: ... you know, additional documentation. So you know, when they
actually close, as Mr. Fujita can verify, it's you know, maybe weeks or, or a month later
before they can truly finalize and, and document all their final closing numbers. So I
would think, maybe, by... end of September they could give us some kind of, a very
good ... clear indication of where we stand.
CHAIR KANE: Yeah, because I think quarterly, Members, we have 30 days, yeah, following
the, end of the quarter. And I think the end of year goes out to September, if I'm not
mistaken? If you have June 30th as your end of fiscal year, then it goes out to ... another
90 days or you have a quarter to come out with that end of year? Is that
correct. .. Corporation Counsel?
MS. FUJITA VILLAROSA: I'm still-CHAIR KANE: And how does that-MS. FUJITA VILLAROSA: --looking.
CHAIR KANE: How does that tie into when we go through an appeals process, by having that
number fixed at the end of September, as an example ... being able to go through this
process and having the Director or the Department of Finance determining what the rate
will be ... as far as everything being coordinated? By waiting 'til September to get that
number, does that pose a problem for the Department of Finance to ... deal with this, this
repayment on, when the County is ... on the losing end?
MS. FUJITA VILLAROSA: ... Mister-CHAIR KANE: Corporation Counsel, are you prepared?
MS. FUJITA VILLAROSA: Mr. Chair, I'm still trying to find the provisions regarding the
reports. I don't know if the Finance Director. .. might know offhand .
. . . But I can keep looking.
CHAIR KANE: Thank you .
. . . Members, the Chair is just gonna call a--
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UNIDENTIFIED SPEAKER: Recess.
CHAIR KANE: --yeah, a recess. Right now is 2:33. We'll go ahead and recess 'til 2:45.
Okay? 2:45, and we'll reconvene. Thank you. Recess .. .(gavel) . ..
RECESS:

2:33 p.m.

RECONVENE:

2:49 p.m.

CHAIR KANE: .. . (gavel) . .. Okay. We'd like to reconvene, Members. Thank you for that
recess. If there is no further discussion, the Chair will make a recommendation on
BudgetlFinance Item Number 36, on the proposed bill. If you can, please, Members,
please take note on the bill that's in your binders, on the June 29th cover letter and the
attached bill. The Chair will make note of... deleting in the recommendation, deleting on
the line...the ftrst line that's being underlined of the ftve lines ...the brackets will go ...
. . . Corporation Counsel, I think we had ''to be determined by the Director" is bracketed
out. Is that correct?
MS. FUJITA VILLAROSA: Yes. That's correct.
CHAIR KANE: Okay. Members. So it would now read...together with interest at a rate based
on the average rate of return, et cetera. The next component, or the next change would be
bracketing out the word "ftscal" and adding in the word "calendar". And the ftnal change
would be noted to the nearest, there is no bracket, we would be adding...the word
"quarter" .
. . . Quarter. So it would read ''the nearest quarter percent". And everything else, I
believe, would remain the same. Also, Members, another note, and this is, I guess, the,
the recommendation. Up towards the top, right where you see "County" bracketed in the
word capital, County? Two lines up, you'll see a gender preference there--the word
"him". That we make a, an adjustment there to just have some gender neutrality in this
bill--to remove "him" and provide Corporation Counsel, together with Staff, to come up
with a word that would show gender neutrality. And that, Members, along with the ftling
of the Communication is the Chair's recommendation.
COUNCILMEMBER ANDERSON: So moved.
COUNCILMEMBER MOLINA: Second.
COUNCILMEMBER PONTANILLA: Second.
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CHAIR KANE: Okay. It's moved and seconded by Members Anderson and Molina. We are in
discussion, Members. Mr. Hokama?
VICE-CHAIR HOKAMA: Just one quick comment, Chairman. I'm happy to support your
recommendation. My only comment would be that in rounding to the nearest quarter
percent, I hope that that would not exceed--that rounding off--to amount higher than what
the County's earning. Because I think part of the intent was ...not to payout more than
we, what we, what we earning on interest. And so I, I just share that. .. as a general
comment that I can support the Department on, Chairman. Thank you.
CHAIR KANE: Okay. Thank you for your comments. And we'll...we'll extract comments
from Administration and Corp. Counsel if there is some question there. Any further
discussion? Ms. Johnson?
COUNCILMEMBER JOHNSON: Still with, with regard to my other question because this is
going to be in category where it does go to Tax Court. Will this be the entire basis for
any award or if the litigation spans more than .. .{laughter} . .. two fiscal periods .. . (end
a/tape, start 2A) . .. separate.. .could there conceivably be to separate .. .{laughter} . ..
interest rates--one used for one year... and one used for a subsequent year?
CHAIR KANE: The Chair believes that there will be two interest rates because the numbers that
we will use will be based on...on calendar years. And so we're gonna be basing, so if it
stretches out over a three-year period-COUNCILMEMBER JOHNSON: Uh-huh.
CHAIR KANE: --you will actually have three components of the settlement based on the
numbers that were figured for that previous calendar year, and then combined for a sum
total.
COUNCILMEMBER JOHNSON: Okay.
CHAIR KANE: That's the Chair's understanding. And if Corp. Counsel can respond to if the
language .. .if it's absent in there, do we need to make an adjustment? Or.. .is it of the
belief of any of the Members that it should be just one calculation based at the time of
the-COUNCILMEMBER JOHNSON: Uh-huh.
CHAIR KANE: --the appeal, or is it at the time of the award? I mean, so it's open for
discussion. The Chair just shared with you what. .. you know, his opinion.
COUNCILMEMBER JOHNSON: Uh-huh.
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CHAIR KANE: Member Anderson--ifyou don't mind, Ms. Johnson?
COUNCILMEMBER JOHNSON: Not at all.
CHAIR KANE: Member Anderson?
COUNCILMEMBER ANDERSON: Well, the way it reads, it says if the final--this is the Court
talking .. .if the final determination is in, in/avor of the appealing taxpayer, the Director
shall repay to him out of the account. . .the amount of the tax paid upon the amount held
by the Court to have been excessive, together with interest at. So, and then at the rate
that we just determined. So it's a... a one-time determination. And it, the Court's not
gonna... you know, if it takes them three years to get the Court to make a
decision ... once they make the decision, if we've held it for three years, we're gonna be
paying interest at the rate of the previous year. Period.
NOTE:

Silence.

CHAIR KANE: ... Okay.
COUNCILMEMBER ANDERSON: That's how I read it.
CHAIR KANE: Corp. Counsel, any, any comments to the discussion thus far, just for providing
us guidance to the interpretation of the language that's before us?
MS. FUJITA VILLAROSA: Mr. Chair, if Council is not--I know there was some discussion
about having language added that the rate would be just set forth in the Budget
Ordinance. If that was the case, then...there would be, definitely, an interest rate that
would apply for each fiscal year. Without that language about the rate being set in the
Budget Ordinance, I think it is ... a little bit unclear because of the last sentence ... of that
paragraph that, that we're adding in there, the language that we're adding in--interest
shall be calculated from the date of each payment. So the interest would be calculated at
the time the payment was made by the taxpayer and deposited into our litigated claims
account. So ...we should clarify that--whether or not, you know, that would be it, you
know, we would, we would just calculate it that one time and it would apply until the tax
appeal was done; or whether the County is going to recalculate after. .. each... calendar
year or fiscal year. We should probably clarify that in this, this last sentence.
CHAIR KANE: Ms. Anderson, you have the floor.
COUNCILMEMBER ANDERSON: Traci, are you saying that say... someone's making their
tax pay, I think they probably... usually make their payments twice a year. And so they
make their first tax payment, and they appeal that. And they're pending the appeal, they
make the second tax payment. So are .. J mean, I don't understand the confusion
because it says interest shall be calculated from the date of each payment. So ...
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NOTE:

Silence.

COUNCILMEMBER ANDERSON: ...that seems very clear to me. And if it takes three
years ...
MS. FUJITA VILLAROSA: Uh-huh ...
COUNCILMEMBER ANDERSON: . . . for the court to come up with a determination,
then ... say... say they come up on the third year with a determination for tax payments
that were made three years ago, they're gonna be calculating... from the previous year,
which is the second year.
NOTE:

Silence.

CHAIR KANE: ... Members, we are in discussion, so we'll provide a moment for Corporation
Counsel to provide an adequate response. Thank you for your patience.
NOTE:

Very long pause while Ms. Fujita Villarosa conferred with Mr. Okumura.

COUNCILMEMBER JOHNSON: ... Mr. Chair?
CHAIR KANE: Ms. Johnson?
COUNCILMEMBER JOHNSON: While Corporation Counsel is discussing that, I just wonder
if you had given any additional thought to incorporating .. .because, you know, it seems
that it might help to clarify the situation--if you had given any thought to actually
incorporating any reference within this ordinance back to setting this particular rate in the
Budget?
... If that might help, you know, to just guide it further so that we're real clear if this
spans a several-year period that. .. you know, obviously, if we're getting really good
interest rates and they would have been getting, the people who's money we're holding,
they would have been getting those interest rates over the, that same period of time. I
don't mind paying people interest comparable to what they would be getting or what we
would be getting .. .(laughter). .. But if it is for any length of time ...that we're holding
on to their money, it seems kind of unfair that if it's being held for three years if all of a
sudden we got a dramatic increase in interest rates in the second year that we're holding
their money, that they wouldn't be able to share in that. .. kind of a ... (laughter) . .. you
know, benefit. So I, I don't know. That's just my thought. But if it helps to clarify it by
including that, just wonder if you might consider adding that reference back to the annual
budget.
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CHAIR KANE: Okay. We'll, we'll take that up once we get. .. the issue Ms. Anderson
poses ... clear. Corporation Counsel, are you prepared to respond?
MS. FUJITA VILLAROSA: Yes, Mr. Chair. I still believe that we would need to clarify that
last sentence because the amount that we're talking about that's gonna be deposited into
the litigated claims account is a disputed amount. That amount shouldn't change. There
shouldn't be additional payments being made. It's just like a one-time payment of the
amount that's in dispute for the taxes. So if the Tax Appeal Court takes longer than one
year.. .in talk, in speaking with Lance Okumura, he did say that we would, after each
year, recalculate that rate .
. . . So, but that's not what is said right now. It's silent right now. The language is silent
about that.
NOTE:

Silence.

COUNCILMEMBER ANDERSON: ... Would you have a suggestion?
MS. FUJITA VILLAROSA: Well, if Council would like to have the rate recalculated each year,
then, I would, I can add language to say that. Or... another option is to just have it, have
the interest rate calculated at the beginning, you know, of the tax appeal and then just
have that rate applied throughout until the appeal's done.
NOTE:

Silence.

COUNCILMEMBER ANDERSON: .. .(sigh) . .. I, I guess I'm confused because I don't see
the problem. I mean, you're not gonna calculate the interest until. ..the judge has
determined that the appeal ...
CHAIR KANE: ... Is upheld.
COUNCILMEMBER ANDERSON:
appellant.

... you know, has settled the appeal in favor of the

MS. FUJITA VILLAROSA: The interest won't be paid until then, but the interest is calculated
from the date of each payment. The, that, that last sentence in the-COUNCILMEMBER ANDERSON: Yeah, from the date of each payment. So if someone made
a payment to us in year one, and the judge didn't make a determination until year three ...
MS. FUJITA VILLAROSA: Uh-huh.
COUNCILMEMBER ANDERSON: ... we would use the interest rate of year two, which is the
previous year of year three, whatever the County realized in interest in year two would be
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the rate that we would use to calculate. And we would go back to the date of the payment
and calculate the interest from that date, using that rate .
. . . Isn't that, isn't that correct?
MS. FUJITA VILLAROSA: No.
UNIDENTIFIED SPEAKER: No.
MS. FUJITA VILLAROSA: The date that. .. the taxpayer files an appeal. .. he, the taxpayer is
required to deposit the amount in dispute into the litigated claims account. That's the
date that the interest needs to be calculated on--according to the language that's currently
being proposed.
COUNCILMEMBER ANDERSON: Right.
MS. FUJITA VILLAROSA: That date-COUNCILMEMBER ANDERSON: Right.
MS. FUJITA VILLAROSA: --as of, so it would be based on the year before that, the year
before the taxpayer filed their appeal.
NOTE:

Silence.

COUNCILMEMBER ANDERSON: . . . You're saying the rate would be determined, the
interest rate would be termined [sic], would be termined [sic] ... {laughter} . ..
determined on the year before they filed their appeal?
MS. FUJITA VILLAROSA: Right. Right.
COUNCILMEMBER ANDERSON: ... Oh, I thought it read that they, the rate would be
determined .. .if they didn't get a determination until the third year. .. the interest to ... the
interest to be paid from the General Fund... a rate based on the average rate of return on
the County investments during the previous calendar year. So ...
. . . I'm thinking that the previous calendar year is the previous ... the year previous to the
date of determination by the, by the Court.
NOTE:

Silence.

MS. FUJITA VILLAROSA: ... (laughter) . .. As you read on to the next sentence, interest shall
be calculated from the date of each payment into the litigated claims account. That
payment is due when the appeal is filed.
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... I'm not saying that we have to stick with this language. But just currently, that's, this
is the language that's being proposed--and the interest is being calculated when the
taxpayer makes the deposit because he's filed, he or she has filed the appeal. And the
interest won't be actually paid out unless they win, and whenever the Court makes their
decision. So the question is whether, do we keep that interest rate the same until the
Court makes a decision, or are we going to adjust it each year.
COUNCILMEMBER ANDERSON: And as you read this ...the interest rate will be calculated
on what year?
MS. FUJITA VILLAROSA: The interest will be calculated on the date that the appeal is filed.
COUNCILMEMBER ANDERSON: The interest rate will be calculated on the year previous-MS. FUJITA VILLAROSA: Right.
COUNCILMEMBER ANDERSON: --to the date it, it was filed? Oh, the way I read it is the
interest rate is calculated on the year previous to the determination of the Court.
UNIDENTIFIED SPEAKER: No.
COUNCILMEMBER ANDERSON: That's the way I read it.
NOTE:

Very long silence.

MS. FUJITA VILLAROSA: ... Mr. Chair, if I, if I can.. .I can... you know, revise the
language to reflect what, whatever Council wants to do here.
CHAIR KANE:
Okay. Member Anderson, I think you've made your point. And
perhaps ... quite frankly, the Chair's .. .inclination is to ...not move forward until we have
this clear.
. . . And I don't have a problem with that.
COUNCILMEMBER ANDERSON: Mr. Chair?
CHAIR KANE: Member-COUNCILMEMBER ANDERSON: If I may?
CHAIR KANE: --Anderson?
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COUNCILMEMBER ANDERSON: You know, Corp. Counsel's ...this is, her interpretation
here is completely opposite of what I thought we were basing this all on all along. Why
would we, why would we give someone a rate of return that was enjoyed by the County
on the year previous to their bill even being due? Because interest rates, hopefully, might
climb. And-CHAIR KANE: Or fall.
COUNCILMEMBER ANDERSON: Or fall .. .(laughter) . .. But, I mean, you know, I would
think we would give them an interest rate more current to when their money is being tied
up, rather than give them an interest rate on a previous year, a year previous to when even
the bill was due.
CHAIR KANE: Yeah, I think
period of time, for a
who ... files ... an appeal
given that one rate that
previous calendar year.

the intent, Member Anderson, is to have a fixed rate ... for a
12-month-period having one rate.
That way, anybody
and is, and wins that appeal, everybody in that cycle will be
was locked in, which in this bill is being determined as the

COUNCILMEMBER ANDERSON: Previous to the time the bill was due, not previous to the
Court's determination.
COUNCILMEMBER JOHNSON: Right.
CHAIR KANE: ... That is correct. I believe that is correct-COUNCILMEMBER ANDERSON: That's what Ms. Villarosa's saying?
CHAIR KANE: Yes, that is correct. And so that's ...that's how, I believe, it's been intended to
move forward.
NOTE:

Silence.

CHAIR KANE: ... And that way, there's uniformity and, and it's applied evenly across the
board for all people who file and win...that they all receive the same amount and it's not
arbitrary, it's not a variable.
COUNCILMEMBER ANDERSON: But I don't see that as being fair, Mr. Chairman, because if
someone files an appeal in year one, the year they're taxed, and they get a determination
by the Court before the end of that fiscal year, then their rate of return on their interest is
gonna be term, be determined by the year previous to their tax appeal being filed. But
what happens if someone taxes two or three years to get their appeal heard? Then they're
getting an interest rate based on the year before year one? That's not fair. If somebody
else got their appeal done within one year, I'd say that's closer to fair. But if you have to
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wait three years to get your appeal and get interest back on your money, and you're
collecting at an interest rate that was determined four years previous to that, 1 don't see
that as being fair. 1 think it should be tied to the court date.
CHAIR KANE: ... Okay, and ... and the Chair is not gonna impose his opinion on, on the
outcome of this bill .
. . . Again, it, we're gonna be dealing with cycles of rising and falling rates. And so .. .it
could work both ways in being a benefit for paying four years later, or it could be a
detriment to paying four years later. But there's no way that. . .in your Chair's opinion,
that we have control over that. Which 1 believe was stated that the Courts control the
outcome, not the County. And all we're attempting to do is set a rate that, hopefully, the
Court will recognize and utilize in their determination of the appeal process. And so all
we're trying to do is set a rate that's uniform, that all persons who appeal and are
successful in their appeal will realize from that fixed rate that this body is determining
through legislation. And, and that's the best 1 can do, Ms. Anderson, without again-COUNCILMEMBER ANDERSON: Yeah, 1 un-CHAIR KANE: --trying to convince you that-COUNCILMEMBER ANDERSON: --I understand. And-CHAIR KANE: --I'm right or you're right-COUNCILMEMBER ANDERSON: --nothing's perfect-CHAIR KANE: --you know?
COUNCILMEMBER ANDERSON: --but I, I. .. my point being is that we're using somebody
else's money that could, and if they win the appeal, this is only if they win the appeal
... (laughter) . .. anyway, so we're in the wrong . .. and we've held their money for three
years that they could have been realizing interest probably at a higher rate than the
County is gonna get. So that's just why 1 think it should be closer to the date of. .. ofthe
Court's determination. That's only my opinion. 1 will go with the rest of the Committee.
CHAIR KANE: Okay. Thank you. Member Johnson?
COUNCILMEMBER JOHNSON: 1 have a suggestion for, you know, possible consideration
because I, 1 agree with Councilmember Anderson, but my suggestion would be to take
out the line where it begins "interest shall be calculated from the date of each payment
into the litigated claims account", and 1 would put "such interest rate shall be applicable
for the entire duration of the appeal". So when they first determine the interest rate, you
know, at the time, let's say a rate, based on the average rate of return by the County
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investments during the--and this may require additional clarification--previous calendar
year. And I would say prior to the filing or the calendar year just preceding the date of
the appeal. And then, add the language to say such interest rate shall be applicable for
the entire duration of the appeal. That way, you've got one interest rate. If it goes up,
fine. If it goes down, that's life. But also if I understood what was mentioned
previously, the Court could take these items into consideration because of the fact that
there's additional amounts that they may want to award. They could differ from that.
This is just to, try to keep it as simple as possible, but keep that interest rate pegged.
And, and Council can do it either way--we could do it at the beginning, or as
Ms. Anderson suggested, at the time, set that interest rate at the time that the appeal is
actually made. So one way or the other, but just add in language that clarifies--it's either
at the beginning or it's at the end, and it stays the same.
CHAIR KANE: Thank you, Ms. Johnson, your comments are appreciated. Members, that is, I
think, a significant point that should be determined. And, and the Chair will say at this
point, the Chair's preference is that if we can, I know there's a motion on the floor,
so .. .I'll .. .I'll do my best to stick within the confines of the motion on the floor.
Because there's ambiguity in this portion of figuring out when that payment is or what the
intent of this body to know when that payment or that interest is determined ...
. . . if the body doesn't have any objections, the Chair would prefer to ... defer on this
item until the very next meeting, and have language cleaned up to be clear on the intent
and to remove any ambiguity as to what the intent is. And that is, I think,
Member Johnson and Member Anderson--and, again, before we ... call for a deferral, I'd
like to ask this body for clarification on what the intent is to lock in a point in time when
that rate is gonna be determined .
. . . The calendar year, I think is, I don't hear any problems. The quarter percent, I don't
hear has a problem. The removal of. .. the, the Director making the determination, I don't
hear is a problem. I think the only thing is just having language clearly stated as to when
it goes into effect--as to what the payment's gonna be based on, as far as the interest rate.
And so ifthere's no objections, I would ask that we have Corp. Counsel and my staff, and
the, the Committee Staff work together with, with Mr. Fujita if, if it's necessary, and the
Department and the resources to just corne up with language that's a little cleaner and
clear...before we move forward. 'Cause I know this was something that was introduced
by the body. And ultimately, the intent is to not payout 8 percent, Members,
when... okay? I mean, that's the intent, in, in the end, I think. So, Member Tavares,
your comments?
COUNCILMEMBER TAVARES: Just as you enumerated some of the areas for clarification,
talking about the nearest quarter percent, I think it was a discussion to make sure that we
don't ...
CHAIR KANE: Above.
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COUNCILMEMBER TAVARES: ... bump it higher.
CHAIR KANE: Yeah.
COUNCILMEMBER TAVARES: So that would be a concern. Um ...you know, if I may
discuss the other ...
CHAIR KANE: Please.
COUNCILMEMBER TAVARES: ... thing? Yeah, and I agree that what it is is we're trying to
look for something that's the fairest for the County and for the taxpayer. And to me, it's
like when they put their money in the account. . .like it, it states here-- 'cause we're
looking at something that could be, maybe, analogous to whether you use a fixed
mortgage rate or an adjusted mortgage rate. And you take your chances when you do one
or the other. And just as ... you know, we're having it three years later. .. reflecting
something that four years ago . . .if the interest rates go up . . .is one thing. The interest
rates go down, it's another thing. So I think it's trying to equal it out. And it's if we, you
know, if we buy a CD today and the interest rate is "X" and we have to hold it for three
months or six months ... the interest rate goes up on the CDs ... you know, I don't think
they let you roll it over into the ... until the term is up. So you know, we all take those
kind of chances in life as we go through looking at rates that go up and down. And you
know, if we'd had somebody in there ... you know, that was, when the rates were low, at,
say at 2 percent. .. and then the year that their claim gets settled, it's 5 percent for the
previous year, then that's not fair either. So it both, works both ways. So I guess we're
trying to find the ... the kind of middle ground that seems to be the fairest. And just in
my opinion, the fairest is for when the money actually goes into the account, that's when
the clock starts ticking. So six months later, they're putting another amount in, or
whenever--it's whenever those amounts go in that reflects the, the rate of that time, at the
time that it's put in. And as we were setting it up, it's the prior 12 months. But, you
know, you could receive zero .
. . . I mean, the County, really, are we obligated to pay an interest rate for money we're
holding like this? Or is it just something we feel is ... something we, you know, we
should do because we're dealing with other people's money? Is it State law that says you
have to pay interest?
CHAIR KANE: Mr. Fujita, are you aware, or are you prepared to respond to Ms. Tavares's
inquiry?
MR. FUJITA: I don't believe the State law requires us.
COUNCILMEMBER TAVARES: Uh-huh.
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MR. FUJITA: But it's ... since it's in the County Code that we have to do it-COUNCILMEMBER TAVARES: Well, you deal with...maybe not in this life, some other life
or one of the other people ... other career, when you have, and I have never experienced
this, I might say ... (laughter) . .. When you have money in an escrow account, what
happens to that money? Do you get interest while it's in escrow?
CHAIR KANE: No.
COUNCILMEMBER TAVARES: ... No, you get zero. Okay? I mean.. .it's kind of this or
that, but I, you know, finding one I think is fair is what we're, we're about. And you
know, something other than what's reflected in the present law is what we're concerned
about. Certainly. Thank you.
CHAIR KANE: Thank you. Members, are there any objections to ...having the intent
of... uh... a revisited bill or a revised bill at the next meeting showing the intent of when
it goes into the account that, that things are based on that rate from the previous calendar
year? That's how it's going, that's the Chair's intent to bring it forward, but I wanna get
your approval that that's ...where we're going with this. And we can debate the merits of
that, I think. But I mean, just to have that starting point and it's something that's clear,
clearly stated. Any objections to that, Members?
COUNCIL MEMBERS: No objections.
CHAIR KANE: Okay. Members .. .I believe the motion was made by Member Tavares, if I'm
not mistaken? Secretary--uh, Ms. Anderson.
COUNCILMEMBER ANDERSON: It was made by me ... (laughter) . ..
CHAIR KANE: Call, can you please-COUNCILMEMBER MOLINA: ... (laughter) . ..
CHAIR KANE: Can I ask a favor of you to withdraw your motion?
COUNCILMEMBER ANDERSON: Certainly, Mr. Chairman, I'd be happy to withdraw my
motion.
CHAIR KANE: Okay. Thank you. So we do not have a motion on the floor. The Chair will
ask your approval of a deferral. We will bring this back at the next meeting with some
revised language reflecting the discussion from today. And hopefully we can get this out
of Committee at the next meeting with some clean and clear language. Members, any
objections to deferral?
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COUNCIL MEMBERS: No objections.
CHAIR KANE: Thank you very much.

COUNCIL MEMBERS VOICED NO OBJECTIONS.
ACTION:

DEFER pending revised bill and further discussion.

CHAIR KANE: Members, any announcements for this afternoon?
... Hearing none, the Chair thanks all of you. We have toO percent attendance, and the
Chair really appreciates that.
COUNCILMEMBER TAVARES: .. .(laughter) . ..
CHAIR KANE: This meeting .. .{laughter} . .. for August 2nd , 2005, is adjourned.
afternoon, Members ... (gavel) . ..

ADJOURN:

Good

3:18 p.m.
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