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CHAIR MOLINA: ... (gavel) ... The Committee of the Whole Meeting for March 9th is now in session.
For the record, we have in attendance the Vice-Chair Dain Kane, Committee Members Michelle
Anderson, Bob Carroll, Joe Pontanilla, Charmaine Tavares. Excused are Members Danny Mateo,
Jo Anne Johnson, and Riki Hokama. Members, we have a large agenda today. It is your Chair's
intention to try and finish these matters expeditiously. However, the Chair did reserve the
Chambers up until 5:00 p.m. today. So, if necessary, we will go up until that time if need be.
Prior to addressing any of our agenda items, the Chair will entertain any opportunities for
testimony on our agenda items for today. Committee Secretary, has there been anybody signed up
for testimony?
MS. BALALA: No.
CHAIR MOLINA: Okay, seeing none. The Chair will leave the public an opportunity to testify on our
items for another 15 minutes. Before we proceed with our items, the Chair would like to mention
the Staff who are today. We have Legislative Analyst, Richelle Kawasaki, along with Scott
Jensen, Committee Secretary, Clarita Balala. From the Corporation Counsel's Office, we have
Moana Ramaya and Laureen Martin, and the Deputy Chief of Police, Keku Akana. Good
mornmg.
ATTENDEES:

COW-50)

Good morning.

SPECIAL COUNSEL AUTHORIZATION (MEGAN KAINA, ET AL. VS.
COUNTY OF MAUl, ET AL., CIVIL NO. 04-00608 DAE LEK) (C.c. No. 05-25)

CHAIR MOLINA: We will address our first item today, which is Committee of the Whole Item 5(1),
which is Special Counsel Authorization (Megan Kaina, et al. vs. County of Maui, et aI., Civil No.
04-00608 DAE LEK). Committee is in receipt of this item dated March 1st, from the Corporation
Counsel's Office, and the purpose of the proposed resolution is to authorize the employment of
special counsel Gass Weber Mullins, LLC, in Megan Kaina, et aI. v. County of Maui, Civil No.
04-00608. At this point, the Chair will yield the floor to the Corporation Counsel to give us a brief
overview of this item in open session.
MS. RAMAY A: Thank you, Chairman Molina. We are requesting authorization to retain special counsel
in this Kaina matter. I'm asking for $150,000 for the retention of outside counsel. Mr. Rick Gass,
who would be the counsel primarily working with us on this matter, will be reached by phone if
you will have questions for him after I give you a brief run down on this case. This matter is in
active litigation so I can tell you what is a matter of public record, but if there is anything that will
go into strategy or attorney-client work product privilege, we're gonna need to go in executive
seSSIOn.
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On January 23,2004, at approximately 3:45 p.m., Mrs. Kaina stole a vehicle from Kahului Storage
from Hertz Rent-A-Car, and was driving towards Paia Town. Mrs. Kaina was driving in a
reckless manner, and in fact, when she was leaving the Hertz storage lot, had almost struck an
employee there. That employee contacted the police, and an all points bulletin was released about
this vehicle being driven in that manner out onto the road, and the fact that it had been stolen. A
police officer who heard the all points bulletin saw Mrs. Kaina's vehicle and began following her.
Paia Town, at that time was crowded with pedestrians and vehicular traffic, when Mrs. Kaina took
a right hand turn onto Baldwin A venue heading towards Makawao. Mrs. Kaina suddenly took a
left hand tum onto the sidewalk in front of Bank of Hawaii almost striking a pedestrian. Mrs.
Kaina smashed her vehicle into a palm tree with such force that the top of the palm tree fell to the
ground. That police officer parked his vehicle on the street behind her vehicle, got out,
approached the driver's side window, and commanded Mrs. Kaina to stop. Rather than obeying
his commands, Mrs. Kaina continued moving her vehicle forward and backwards in an attempt to
leave the scene. Mrs. Kaina struck three vehicles on the street with her car and almost struck an
officer who had just arrived at the scene when two shots were fired, one by each officer. A single
bullet struck Ms .... Mrs. Kaina on the left side of her head killing her. Once searched, four
packets of crystal methamphetamine were found in her pants pocket. In addition, Mrs. Kaina had
methamphetamine, amphetamine, diazepam, and nordiazepam in her system. In addition, Mrs.
Kaina had an active warrant for her arrest for probation violation at the time of her death.
Suit was filed on behalf of Mrs. Kaina's children, her parents, her estranged husband, and her
siblings on May 13, 2004 here in State Court, the Second Circuit Court. On October 8, 2004, the
County removed this case to Federal Court, and on December 6, 2004, Plaintiffs filed their Second
Amended Complaint adding the individual officers as defendants. I did come down, I believe it
was in January or early ... it must have been early February, and sought indemnification for those
officers, which was granted. And, we are asking to have Rick Gass retained as special counsel in
order to assist our office in the trial of this matter.
At the time of her death, Mrs. Kaina was married and had three minor children. Although the
County of Maui disputes liability in this case, there is a potential for a large jury award. The selfinsured retention fund or amount applicable to the policy in this case is a half a million dollars.
Although we recommend retaining Rick Gass, our office would still perform a significant amount
of work in this case and would also second care [sic], chair the case at trial. In the past, the
County would tender the SIR to the insurance carrier and the insurance carrier would typically hire
outside counsel. Once the case was tendered, the County of Maui would essentially lose control
of the case. Contrary to the past practice, retaining Rick Gass in the current matter would permit
the County of Maui to control the direction of the litigation and settlement negotiations while
limiting our exposure.
Rick Gass has represented the County of Maui in two prior cases. In one case that went to trial
that involved catastrophic injuries to the Plaintiff, Mr. Gass obtained judgment in favor of the
County. Our office would gain valuable knowledge by working side by side with him and his
retention would send a clear message to Plaintiffs' counsel that the County of Maui is willing to
take high exposure cases to trial. Finally, the cost of $150,000 is the total anticipated cost to take
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this case through trial for Mr. Gass' services. Mr. Gass would be working on a flat fee
arrangement of $115,000, which will cover 12 days of trial not to exceed two and a half weeks, 20
depositions, four expert witnesses, and 20 trial witnesses. I am requesting authority of $150,000
to cover the travel expenses that will be incurred by Mr. Gass and the trial witnesses, or the
depositions of trial witnesses, and also at trial his examination of those witnesses that are not
covered by the flat fee arrangement. There is a fonnula for calculating the excess over the flat fee
arrangement and we are recommending approval of a ... this special counsel request.
CHAIR MOLINA: Thank you, Corporation Counsel. Committee Members, any questions in open
session relating to Committee of the Whole Item 5(1)? Member Anderson.
COUNCILMEMBER ANDERSON: Thank you. Ms. Ramaya, you, you said that the insurance coverage
limit for this is half a million dollars?
MS. RAMAYA: That's actually the deductible that we pay the self-insured retention fund is what we
would have to exhaust before excess coverage would kick in.
COUNCILMEMBER ANDERSON: So, the County would pay the half million and anything in excess,
the insurance would pay?
MS. RAMAYA: Yes.
COUNCILMEMBER ANDERSON: Thank you.
CHAIR MOLINA: Okay, thank you, Member Anderson. Committee Members, any other questions in
open session relating to Committee of the Whole Item 5(1)? Member Tavares.
COUNCILMEMBER TAVARES: Yes, Mr. Chainnan, is there any reason why we need to go into
executive session on this?
CHAIR MOLINA: Corporation Counsel.
MS. RAMAYA: Thank you, Chainnan Molina. Actually Councilmember Tavares, only if you have
questions for me that would involve attorney-client or work product type infonnation or strategy
because we are in active litigation. But what I've laid out for you is, is really a matter of pub ... ,
public record at this point.
COUNCILMEMBER TAVARES: Yeah, Mr. Chainnan, I don't need to go to executive session for this
Issue.
CHAIR MOLINA: Thank you, Member Tavares. Member Kane.
VICE-CHAIR KANE: Has there been an ini ... , initial cursory review by this special counsel applicant of
the case at all?
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CHAIR MOLINA: Corporation Counsel.
MS. RAMAY A: Thank you, Chainnan Molina. Actually Councilmember Kane, I have not provided him
with anything but a summary of what the basic facts are as what I've laid to you or he has not
received any documents.
VICE-CHAIR KANE: And yet he's agreed to do a flat rate on this case?
CHAIR MOLINA: Corporation Counsel.
'"

MS. RAMAY A: Chainnan Molina, thank you. Councilmember Kane, yes he has.
VICE-CHAIR KANE: And that rate again is $115,000, and you're asking for $150,000 to cover the
additional expenses, primarily travel?
MS. RAMAY A: Chair Molina, thank you. Actually Councilmember Kane, there are approximately 80
witnesses in this case, so the 20 trial witnesses that are covered by the flat fee at this point don't
look like a realistic number just based on the amount of people who were in Paia Town and saw it.
Until we sort of call out who is actually going to be called at trial and who won't, it's really
difficult to say. In addition, I believe that there will be more than four expert witnesses, so we're
accounting for that in addition to tra ... , travel expenses.
VICE-CHAIR KANE: Okay, so, Mr. Chair, if I may?
CHAIR MOLINA: Proceed.
VICE-CHAIR KANE: So, $115 is the base amount and then the $35,000 is cover the additional and, and
you anticipate that this rate is going to take us through trial?
MS RAMAY A: Yes, Councilmember Kane. I believe that, that will cover all of the expense of Mr. Gass
through trial.
VICE-CHAIR KANE: Is there anything that's gonna ... can you describe maybe one or two scenarios if
we have that many on why this may come back to us for additional costs amounts?
MS. RAMAY A: Councilmember Kane, the only way this is going to come back for costs is if in fact we
exceed the $35,000 that I have requested. I've done a rough estimate of how many witnesses at
this point. I would estimate that we have six to eight expert witnesses, which would almost double
what he's got currently in the flat fee arrangement, and then I'm really not sure at this point how
many lay witnesses, but as I've said we got 80.
VICE-CHAIR KANE: Okay. I guess I just want to be clear on what is outside of his base rate of
$115,000, so that later on when we have a discussion that we're clear on what additional costs, if
any, are gonna be. If they're incurred what we're gonna be ... you know once we're on the hook,
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we're on the hook, so I want to make sure that it's clear on what, what additional costs are going
to cover.
MS. RAMAY A: Right. And actually Councilmember Kane, the one way that we have discussed, Ms.
Martin and myself, with Mr. Gass, is us handling the majority of these depositions because there
so many, and that would be able to keep him within his flat fee schedule. And because we've
worked with him in the past on the Fifita case, it's something that I think he's used to having done
by the counsel that he's linked up with. He really is primarily the trial attorney that sets the tone
for the case, and theme, and so forth, and then handles the trial itself.
VICE-CHAIR KANE: Thank you, Ms. Ramaya. Chair, I'm like Member Tavares. I have no need to go
into executive session.
CHAIR MOLINA: Thank you, Member Kane. Member Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you, Chair. Just one question.
counsel for County would be for two and a half weeks approximately?

You say the special

MS. RAMAYA: Councilmember Pontanilla, that's what the flat fee covers. It's 12 days of, of trial over
a two and a half week period. What happened when he was here last time in trial is that the trial
finished, and I don't know what exactly how many days he had scheduled for that time, but Corp.
Counsel stood in to handle jury questions and so forth, and were there to receive the verdict. Mr.
Gass was not present and I would imagine that probably took care of, of that type of, of expense
for them. We could likewise do the same.
COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair.
CHAIR MOLINA: Thank you, Member Pontanilla. The Chair has heard from two members of the
Committee not needing an executive session. Any Members have questions that the ... any of the
other Members have questions for the Corporation Counselor the Police Department they feel that
would require executive session? The Chair will entertain any recommendations from any
member at this time. Seeing none. Therefore, the Chair will not conduct a vote for executive
session at this point for this matter. Any questions in open session for the Deputy Chief Akana at
this time from the body? Seeing none. Thank you. The Chair would like to recognize
Councilmember Johnson for our proceedings here today. Seeing no recommendation for
executive session on this matter, the Chair will conduct a vote on Committee of the Whole Item
5(1). The Chair's recommendation is to entertain a motion to support the proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER TAVARES: Second.
CHAIR MOLINA: Okay. It's been moved by Member Kane and seconded by Member Tavares.
Member Kane, as the maker of the motion, you have the floor.
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VICE-CHAIR KANE: No further discussion, Chair.
CHAIR MOLINA: Any other discussion? Seeing no discussion. All those in favor of the motion signify
by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. The Chair will mark it unanimous.

VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Hokama and Mateo.

MOTION CARRIED.
ACTION:

COW-1(6)

ADOPTION of resolution.

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (CLAIM
OF DANIEL MILLS, CLAIM NO. 2004-084) (C.C. No. 05-24)

CHAIR MOLINA: Members moving on, we have Committee of the Whole Item 1(6), which is a
Settlement Authorization of Claims and Lawsuits (Claim of Daniel Mills, Claim No. 2004-084).
The Committee is in receipt of a correspondence dated February 1, 2005, from the Corporation
Counsel's Office. The claim alleges damages due to an automobile accident and the purpose of
the proposed resolution is to authorize settlement of the case. The Chair will now yield the floor
to the Corporation Counsel's Office.
MS. RAMAY A: Thank you, Chairman Molina. This is a straight property damage claim that should be
able to be handled in open session. The date of loss for this was August 16, 2004. I am requesting
settlement authorization ... on a $4,598.76. The basic facts are that on August 16,2004, a County
ofMaui Water Department employee was operating a County of Maui vehicle. He was driving on
Piiholo Road, and in a curve on Piiholo Road, he crossed center line striking a vehicle traveling in
the opposite direction. The amount of the settlement that I'm requesting is broken down as
follows: GEICO is requesting a refund of what they have paid of $3,757.67; the deductible paid
by Mr. Mills was $500.00; and the car rental expenses in the amount of $371.89 incurred while his
vehicle was being repaired.
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CHAIR MOLINA: Thank you, Corporation Counsel. Prior to entertaining any questions from the
Committee, it is 9:15 a.m. Committee Secretary, has there been anyone wishing to sign up for
public testimony on the items?
MS. BALALA: No.
CHAIR MOLINA: Okay, the Chair seeing no one in the gallery. The Chair will close public testimony
on our agenda items. Any objections?
COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR MOLINA: Okay, thank you. Okay, Members, this is your opportunity now to ask Corporation
Counselor the Chief of Police any questions relating item ... Committee of the Whole Item 1(6).
Member Anderson.
COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. Maybe the officer can answer this or
whoever. Was there an explanation as to why the County employee crossed the center line? I
missed ... sounds like it was a head on collision.
CHAIR MOLINA: Okay. Corporation Counsel's Office or Chief Akana.
MS. RAMAYA: Actually Chief Akana hasn't had any dealings with this particular case. It's a, a Water
Department. We're just fortunate to have him sitting up here with us. Actually, there is no
explanation on why he had crossed center, and it's actually ... an off centered collision, which I
think is pretty common in terms of head-ons where you're hitting like the driver's side front of
each side, rather than a head on, which would be considered, you know, full forward facing entire
front of each vehicle, but there's no explanation given on why that happened.
COUNCILMEMBER ANDERSON: Any disciplinary action taken?
MS. RAMAYA: I think I have someone from Water, and she's shaking her head no. But I don't know.
CHAIR MOLINA: Urn.
MS. RAMAY A: Do you want to address her?
CHAIR MOLINA: Member Anderson, would you like the Department of Water's representative?
COUNCILMEMBER ANDERSON: No, if she's just going to come up and shake her head again, I guess
it's a waste of our time. Thank you.
CHAIR MOLINA: Okay, thank you, Member Anderson. Member Johnson, you had a question?
COUNCILMEMBER JOHNSON: No.
-8-

COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9, 2005

CHAIR MOLINA: Oh, I'm sorry. I thought I saw your hand go up. Committee Members, any other
questions in open session for Committee of the Whole Item 1(6) for Corporation Counselor the
Chief of Police? Seeing none. The Chair will. ..
COUNCILMEMBER PONT ANILLA: Chair.
CHAIR MOLINA: Member Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you. Whenever there's a vehicle's accident that involves a
County vehicle ... I know it's a practice that the driver creates a report.
CHAIR MOLINA: Corporation Counsel.
MS. RAMAY A: I get accident reports, Councilmember Pontanilla, on a wide variety of things and this
would be one of 'em. Any time there's damage to County property.
COUNCILMEMBER PONT ANILLA: So, on, on that particular report it would indicate the cause of the
accident?
MS. RAMAYA: Actually, Councilmember Pontanilla, all ... he may ... gave a statement to police and,
and basically all he's said is that he was driving, saw the person coming towards him, and
slammed on this brakes, and the accident happened. And that's typically what I get on these types
ofthings. It's, it's just a mistake.
COUNCILMEMBER PONTANILLA: So, there's no further investigation by the Department in regards
to employee-supervisor counseling?
MS.RAMAYA: No.
COUNCILMEMBER PONTANILLA: Supervisor to manager counseling?
MS. RAMAYA: Councilmember Pontanilla, I know that for most Departments there is remedial driver's
training that's done through the Department of Personnel Services, but I don't know what
happened in particular with this employee. I just know that's typical when, when they get into
collisions with County vehicles.
COUNCILMEMBER PONTANILLA: Okay, thank you.
MS. RAMAYA: You're welcome.
CHAIR MOLINA: Thank you, Member Pontanilla. Committee Members, any other questions for
Corporation Counselor the Police Department in open session? Seeing none. Corporation
Counsel, you don't see a recommendation for executive session? Again, just for the record on
this.
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MS. RAMAYA: No, Chainnan Molina.
CHAIR MOLINA: Okay, alright, thank you. With that being said, the Chair will entertain a motion to
adopt the proposed resolution.
VICE-CHAIR KANE: So moved.
CHAIR MOLINA: Okay, it's been moved by Member Kane. Is there a second?
COUNCILMEMBER TAVARES: Second.
CHAIR MOLINA: Seconded by Member Tavares. Member Kane, as the maker of the motion, you have
the floor.
VICE-CHAIR KANE: No further discussion.
CHAIR MOLINA: Any other discussion? Seeing none. All those in favor of the motion signify by
saymg aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. Chair marks it unanimous.
VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Hokama and Mateo.

MOTION CARRIED.
ACTION:

COW-1(8)

ADOPTION of resolution.

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (CLAIM
OF KUUIPO WILHELM, CLAIM NO. 2004-027) (C.c. No. 05-24)

CHAIR MOLINA: Members moving on to our next item, which is Committee of the Whole Item 1(8),
Settlement Authorization of Claims and Lawsuits, which is the Claim of Kuuipo Wilhelm, Claim
No. 2004-027. The Committee is in receipt of a correspondence dated February 7,2005, from the
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Corporation Counsel's Office. The claim alleges damages due to an automobile accident and the
purpose of the proposed resolution today is to authorize settlement of the case. At this point,
Corporation Counsel, if you could give us a brief overview on the matter.
MS. RAMAYA: Thank you, Chairman Molina. This likewise is a pure property damage claim that can
be discussed in exec ... I'm sorry, open session. In this matter, I am requesting settlement
authority in the amount of $3,303.32, and the basic facts of this case are that on March 13, 2004,
the Claimant stopped her vehicle on Mokuhau Street to wait for a County trash truck to pass her.
As the truck started to pass, the standing rails on the rear of the truck scrapped the passenger's side
of Claimant's vehicle from the front door to the back bumper. And, I have attached for your
review copies of photos of the damage to her vehicle and this entire amount that I'm requesting
settlement authority for is repayment to AIG Hawaii.
CHAIR MOLINA: Okay, thank you, Corporation Counsel. Staff, could we have the photos distributed to
the Members? In the meantime, Members, any questions for Corporation Counsel? Oh, I'm
sorry; the photos are already in the binders. Thank you. Any questions for Corporation Counsel
or the Police Department on this matter? Okay, the Chair, seeing ... Members, do you need more
time? I know.
VICE-CHAIR KANE: Chair's recommendation.
CHAIR MOLINA: Okay, it's been ... recommendation for the Chair. Call for the votes. Okay, seeing
no other member having questions, the Chair's recommendation is the adoption of the proposed
resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER TAVARES: Second.
CHAIR MOLINA: Moved by Member Kane, seconded by Member Tavares. Member Kane, you have
the floor.
VICE-CHAIR KANE: No further discussion.
CHAIR MOLINA: Okay, any other discussion? Seeing no other discussion. All those in favor of the
motion on the floor signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Okay, thank you. Chair marks it unanimous. Thank you. Moving
right along.
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VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Hokama and Mateo.

MOTION CARRIED.
ACTION:

COW-4(2)

ADOPTION of resolution.

INDEMNIFICATION AUTHORIZATION (VERIZON HAWAII, INC. V.
LOUIS M. GOMES, ET AL., CIVIL NO. 05-1-0166) (C.c. No. 05-23)

CHAIR MOLINA: Members, our next item is Committee of the Whole Item 4(2), Indemnification
Authorization (Verizon Hawaii, Inc. v. Louis M. Gomes, et aI., Civil No. 05-1-0166). The
Committee is in receipt of a correspondence dated February 28, 2005, from the Corporation
Counsel's Office. The complaint alleges that while operating a brush cutter mower on August 26,
2003, Louis M. Gomes severed four cables on Kaupakalua Road in Makawao, Maui. The purpose
of the resolution today is to indemnify Louis M. Gomes in this case, and we have from the
Corporation Counsel's Office to give us an overview. We have Mr. Rost, if you could go ahead
and give us an overview of the matter.
MR. ROST: Thank you, Mr. Chairman. Verizon Hawaii has filed a lawsuit naming the County of Maui
and one of its employees, Louis Gomes, as defendants. The complaint alleges that on August 26,
2003, while cutting brush along side of Kaupakalua Road, in the normal course and scope of his
duties, Gomes accidentally cut phone lines belonging to Verizon. The lines were apparently
covered by over-growth and hanging lower than expected. Inve ... , investigation indicates that
Gomes, as an employee of the Highways Division, was performing his duties as instructed by his
supervisor. Therefore, we're asking that Mr. Gomes be indemn ... , indemnified.
CHAIR MOLINA: Okay, thank you, Mr. Rost. Committee Members, questions for Corporation
Counsel? And we also have Jane Lovell from the Corporation Counsel's Office as well and we
have Mr. Arakawa, the Director of Public Works, as well in the gallery. Any questions,
Members?
COUNCILMEMBER PONTANILLA: I have one.
CHAIR MOLINA: Okay, Member Pontanilla.
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COUNCILMEMBER PONTANILLA: Thank you. Coming from the phone company, I need to ask this
question. You indicated that the, you have over, over-growth of vegetation around the cable
causing the cable to be pulled down?
MR. ROST: That's correct.
COUNCILMEMBER PONTANILLA: And this so called mower. ..
COUNCILMEMBER TAVARES: Brush cutter.
COUNCILMEMBER PONTANILLA: Oh, brush cutter, do we know if the blade was up? In, in other
words, if this thing was against a bank and the blade was up then, you know, he, he could have
avoided cutting the cable. Ifit wasn't required, you know, to have the blade up.
CHAIR MOLINA: Corporation Counsel.
MR. ROST: I'm, I'm not sure what you, what you mean by.
CHAIR MOLINA: Okay.
MR. ROST: Mr. Arakawa maybe ...
CHAIR MOLINA: Member Pontanilla, we have Director Arakawa here to maybe respond to that
question. Any objections, Members?
COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR MOLINA: Proceed.
COUNCILMEMBER PONTANILLA: I know the phone company need to maintain clearance above a, a
certain height and they should be, be responsible for that. And if the County employee was
negligent in the sense that the blade was up causing the damage, you know, that's what I wanna
find out.
MR. ARAKAWA: Councilmember Pontanilla, the brush cutter that he was using actually has a like a
hydraulic arm, which would allow him to raise the cutter so that he could actually trim branches
fairly high off the ground. In, in this particular instance the branches were resting on the phone
lines themselves, and he was actually trying to cut the branches from behind the line, but when the
branches were severed the lines actually bounced back up and that's what caused the, the lines to
be severed.
COUNCILMEMBER PONTANILLA: Question in regards to ... if we had, well, I, I guess the worker
saw that, that the branches was over the cable. Do we make, like say a call, to the utility
companies in regards to removing the branch, you know, laying on utility facilities?
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MR. ARAKAWA: Yep, yep, basically because of this incident, if, if the Verizon will be filing, you
know, claim for monies from the County because of this incident, our crews, if they have reason to
believe that this type of situation exist, where an over, over-growth exist, or we're ... they're not
sure where the telephone line is located within the brush, they have been instructed not to clear it .
. . at, at, you know, from in the future, and they just call the phone company to do the work.
COUNCILMEMBERPONTANILLA: Okay, thank you. Thank you, Chair.
CHAIR MOLINA:
Anderson.

Thank you, Member Pontanilla.

Committee Members, questions?

Member

COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. I see that Verizon submitted an invoice to
the County for $5,089 for damages. I'm wondering if ... why the County doesn't just pay for
these damages or if they have and why Verizon has filed a lawsuit against the County requiring us
to indemnify this employee?
CHAIR MOLINA: Corporation Counsel.
MR. ROST: Well the claim was denied on the basis that Verizon had failed to maintain their lines
properly.
COUNCILMEMBER ANDERSON: So, we're gonna to go in, into a lawsuit to, to challenge this $5,000
property damage claim?
MR. ROST: Well, they've, they've filed the lawsuit at this point. Whether it ever gets to the stage of trial
or something that's not something we should be getting into in open session. I don't think that's
the strategy.
COUNCILMEMBER ANDERSON: But, but my point is the County has chosen not to pay the damages
instead go to court.
MR. ROST: Yes.
COUNCILMEMBER ANDERSON: Okay, thank you, Mr. Chairman.
CHAIR MOLINA: Thank you, Member Anderson. Committee Members, any other questions in open
session for Corporation Counselor the Public Works Director? The Chair has one question for
Corporation Counselor maybe even Mr. Arakawa, if he could ... like to add his thoughts. The
utility company, do they put some type of additional markers or identification out there in the
event if there is some type of over-growth to, I guess, for lack of a better term, make the County or
whoever's doing the maintenance aware that there are these cables or, you know, equipment that
could be possibly be damaged? I mean ... was there any other type of identification that could
make the person in this case aware that there was something under there, under the growth?
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MR. ARAKAWA: Mr. Chainnan . . . not to my knowledge. Of course, these are over head lines so
exactly where the wires extend between the poles, it, it's something that, you know, if there is an
over-growth, it would be somewhat difficult to ascertain the exact location.
CHAIR MOLINA: Okay, thank you. And one more question for Corporation Counsel. So, the utility
company is, I presumed they've repaired it and everything, there's no, no chance of anybody
getting ... damaging the equipment again? So, that's what they've done since the damage
occurred, they've already repaired it?
MR. ROST: Yes, it has been repaired.
CHAIR MOLINA: Okay. Just curious to know is ... there's no way the utility company can share in the
responsibility of this with the County? Corporation Counsel.
MR. ROST: Yeah, that would probably be part of the County's defense is that, that, at least part of the
resp ... , responsibility is on Verizon.
CHAIR MOLINA: Of course that is something we, you don't recommend we discuss in open session at
this point?
MR. ROST: Correct.
CHAIR MOLINA: Okay, thank you. Members, is . . . do you have any questions that might be
recommended for executive session? Before we do that, let's entertain a question from Member
Pontanilla.
COUNCILMEMBER PONTANILLA: Yeah, in regards to the cable height in the damaged area, I, I
know there's some height requirements that is suppose to be maintained by the utility companies.
Did we ever take a, a measurement of the, the height at the lowest point of the cable that was cut?
CHAIR MOLINA: Mr. Arakawa.
MR. ARAKAWA: Councilmember Pontanilla, I, I don't have that infonnation. I'm sorry.
COUNCILMEMBERPONTANILLA: Thank you. Thank you, Chair.
CHAIR MOLINA: Member Pontanilla, thank you. Committee Members, any questions in open session
or is there any Member that would like to ask questions that might require executive session?
Seeing none. The Chair will make a recommendation. Chair's recommendation is to adopt the
proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER TAVARES: Second.
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CHAIR MOLINA: Okay, moved by Member Kane, and seconded by Member Tavares. Member Kane,
as the maker ofthe motion, you have the floor.
VICE-CHAIR KANE: Just very briefly, Chair. We have an indemnification request and as stated that the
individual, Mr. Gomes, after the initial investigation seemed to be functioning in his official
capacity and was doing a duty as prescribed by his supervisor therefore in my opinion that's
something that qualifies for indemnification and we can move forward. Thank you.
CHAIR MOLINA: Thank you, Member Kane. Committee Members. Member Tavares.
COUNCILMEMBER TAVARES: Yes, and my understanding would be while, I guess I should ask the
question. If this is going to be further pursued then it will come down back down here under
another title?
CHAIR MOLINA: Corporation Counsel.
COUNCILMEMBER TAVARES: No, we could discuss the, you know, the strategy and more of the
facts of the case, and how you folks gonna proceed with, with the case.
MR. ROST: That's right.
COUNCILMEMBER TAVARES: Okay, thank you.
CHAIR MOLINA: Any other questions as it relates to the motion on the floor? Seeing none. All those
in favor signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. Chair marks it unanimous.
VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Hokama and Mateo.

MOTION CARRIED.
ACTION:

ADOPTION of resolution.
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COW-I (1 0)

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (WILLIAM
RIVERA V. COUNTY OF MAUl, CASE NO. 5-95-03562) (C.C. NO. 05-24)

CHAIR MOLINA: Our next item is Committee of the Whole Item 1(10), Settlement Authorization of
Claims and Lawsuits (William Rivera v. County of Maui, Case No. 5-95-03562). The Committee
is in receipt of a correspondence dated February 4t\ from the Corporation Counsel's Office,
February 4, 2005. The claim alleges work-related injuries sustained on September 6, 1995. The
purpose of the proposed resolution is to authorize settlement of the case. We have from the
Corporation Counsel's Office to give us an overview of this matter. Counselor Martin, if you will,
please.
MS. MARTIN: Thank you, Chairman Molina. This is a worker's compensation claim arising out of
work-related injuries sustained on September 6, 1995. This injury occurred while dragging a
water hose. I am requesting executive session in order to discuss medical and personnel issues.
CHAIR MOLINA: Okay, thank you, Corporation Counsel. Committee Members, any questions in open
session as it relates to Committee ofthe Whole 1(10)? Seeing none. Members, at this time, we do
have several other items that are being considered for executive session. The Chair would like to
proceed addressing the other items first and any items that are recommended for executive session,
the Chair will do one blanket motion. Any objections to proceeding in that manner?
COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR MOLINA: Okay, thank you.

COW-I (17)

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (CLAIM
OF GERARDO AND HELEN GARCIA, CLAIM NO. 2004-067) (C.c. No. 05-24)

CHAIR MOLINA: Members, we will now move on to Committee of the Whole Item 1(17), which is the
Settlement Authorization of Claims and Lawsuits (Claim of Gerardo and Helen Garcia, Claim No.
2004-067). Committee is in receipt of a correspondence dated March 2, 2005, from the
Corporation Counsel's Office. The claim alleges damages to a hollow tile wall from a police
vehicle. The purpose of the proposed resolution is to authorize settlement of the case, and to give
us an overview this item, we Corporation Counsel Ramaya.
MS. RAMAYA: Thank you, Chairman Molina. I can discuss the property damage itself in open session,
but if you want to discuss the mechanics of how this accident happened, it will involve discussion
of the officer's medical history. We'll need to do that in executive session. The date ofloss for
this damage is August 30, 2004, and it occurred on South Kamehameha Avenue when a police
vehicle collided into a hollow tile wall on that street. We are requesting settlement authority in the
amount of$5,311.28.
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CHAIR MOLINA: Okay, thank you, Corporation Counsel. Questions in open session for Committee of
the Whole Item 1(17) for Corporation Counsel's Office or the Police Department? Member
Anderson.
COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. Was the police in pursuit of somebody or on
an emergency call when this happened?
CHAIR MOLINA: Chief Akana.
MR. AKANA: Yes, rna' am. No, he was not.
COUNCILMEMBER ANDERSON: No, he was not?
MR. AKANA: No, ma'am.
COUNCILMEMBER ANDERSON: Okay, thank you.
CHAIR MOLINA: Thank you, Member Anderson. Committee Members, any other questions in open
session for Corporation Counsel's Office or the Police Department? Seeing none. Any request
for executive session?
COUNCILMEMBER TAVARES: Request.
CHAIR MOLINA: Okay, there's been a request for executive session. So, at this point, at a later time,
the Chair will entertain a blanket motion.
COUNCILMEMBER TAVARES: Mr. Chair, I'm sorry. May, maybe, you can answer my question.
CHAIR MOLINA: Okay.
COUNCILMEMBER TAVARES: In open session. On the - CHAIR MOLINA: Proceed, Member Tavares.
COUNCILMEMBER TAVARES: -- on the report ... the claim, the claim sheet that's filled out and
sometimes hard to read writing, down there on number seven, the person that they're saying
Pyramid Insurance is Alan somebody in Waikiki, and they did not file a claim, and then the next
thing written down there is I talked to Alan that his ... he's not viable.
MS. RAMAYA: It is.
COUNCILMEMBER TAVARES: It.
MS. RAMAYA: It says, it's not viable.
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COUNCILMEMBER TAVARES: It's not viable.
MS. RAMAYA: Right.
COUNCILMEMBER TAVARES: I, you know, I don't quite understand what that is. She, she or he,
they talked to their insurance company, but didn't file a claim for whatever reason. You don't
know anymore about that part?
MS. RAMAYA: My understanding of this, Councilmember Tavares, is that their insurance agent told
them that they needed to file through us.
COUNCILMEMBER TAVARES: Oh, okay.
MS. RAMAYA: And they didn't feel like they were responsible and that it would be covered under their
policy.
COUNCILMEMBER TAVARES: And ... the next sentence said they're not filing what's that because

MS. RAMAYA: Because.
COUNCILMEMBER TAVARES: - - that's what he told 'em to do. Okay.
MS. RAMAYA: Right, yeah.
COUNCILMEMBER TAVARES: Alright, thank you for that clarification.
MS. RAMAYA: Sure.
CHAIR MOLINA: Thank you, Member Tavares. Member Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you, Chair. You know, although the accident that's been
reported is at 40 ... 406 Kam ... Kamehameha Avenue in Kahului. By any chance, is this an
intersection? That home ... on 406 Kamehameha Avenue?
MR. AKANA: The final.
CHAIR MOLINA: Chief Akana, proceed, I'm sorry.
MR. AKANA: Officer ... thank you. Councilman Pontanilla, the final resting, the final collision point is
not an intersection. It, the, the course of the incident occurred on a relatively straight roadway.
COUNCILMEMBER PONTANILLA: Straight roadway?
MR. AKANA: Yeah.
- 19 -

COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9, 2005

COUNCILMEMBER PONTANILLA: They went like say one intersection?
MR. AKANA: Correct, sir.
COUNCILMEMBER PONTANILLA: He had to cross the intersection and ...
MR. AKANA: Correct.
COUNCILMEMBER PONTANILLA: Okay, fine. Thank you.
CHAIR MOLINA: Thank you, Member Pontanilla. Committee Members, any other questions in open
session? Member Tavares, earlier you made a request for executive session. Do you still, do you
still have questions that might need executive session?
COUNCILMEMBER TAVARES: No, I think we, yeah, I don't think we need that 'cause I think this
claim, we need to take care of this damage to the wall. It's not like the wall jumped out in front of
a car.
CHAIR MOLINA: Okay, thank you, Member Tavares. Okay, if there are no other questions, the Chair
will make his recommendation. The recommendation is to adopt the proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER TAVARES: Second.
CHAIR MOLINA: It's been moved by Member Kane and seconded by Member Tavares. Member Kane,
as the maker of the motion, you have the floor.
VICE-CHAIR KANE: No further discussion, Chair.
CHAIR MOLINA: Any other discussion? Seeing none. All those signify it by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. Chair marks it unanimous.
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VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Hokama and Mateo.

MOTION CARRIED.
ACTION:

COW-IOO

ADOPTION of resolution.

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (BRIAN
KAYA V. COUNTY OF MAUl, CASE NO. 7-03-03298) (C.c. No. 05-24)

CHAIR MOLINA: Moving down to Committee of the Whole Item 1(11), which is the Settlement
Authorization of Claims and Lawsuits (Brian Kaya v. County of Maui, Case No. 7-03-03298).
Committee is in receipt of a correspondence dated February 4, 2005, from the Corporation
Counsel's Office. The claim alleges work-related injuries sustained on October 28, 2003 and the
purpose of the proposed resolution is to authorize settlement of the case. From the Corporation
Counsel's Office, we have Ms. Martin.
MS. MARTIN: Thank you, Chairman Molina. This is a worker's compensation claim arising out of
work-related injuries sustained on October 28, 2003. This injury occurred while participating in
physical training. I am requesting executive session in order to discuss medical and personnel
Issues.
CHAIR MOLINA: Thank you, Ms. Martin. Committee Members, questions in open session for the
Corporation Counsel's Office? Seeing none. The Chair will recommend executive session for
this item when we reach that point in time in our meeting.

COW-l(12)

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (ANSELM
YAZAKI V. COUNTY OF MAUl, CASE NO. 7-02-02298) (C.C. NO. 05-24)

CHAIR MOLINA: We will now move on to our next item, which is Committee of the Whole Item 1(12),
which is the Settlement Authorization of Claim and Lawsuits (Anselm Yazaki v. County of Maui,
Case No. 7-02-02298). Committee is in receipt of a correspondence dated February 4,2005, from
the Corporation Counsel's Office. The claim alleges work-related sustained on July 29, 2002.
The purpose of the proposed resolution is to authorize settlement of the case. Corporation
Counsel's Office.
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MS. MARTIN: Thank you, Chainnan Molina. This is a worker's compensation claim arising out of
work-related injuries sustained on July 29, 2002. This injury occurred while chasing a suspect. I
am requesting executive session in order to discuss medical and personnel issues.
CHAIR MOLINA: Thank you, Ms. Martin. Committee Members, any questions in open session on this
particular matter? Seeing none. The Chair will recommend executive session at a later point in
this meeting for this item.

COW-l(13)

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (PAUL
BAILEY V. COUNTY OF MAUl, CASE NO. 7-98-01622) (C.c. NO. 05-24)

CHAIR MOLINA: Moving on to our next item, which is Committee of the Whole Item 1(13), Settlement
Authorization of Claims and Lawsuits (Paul Bailey v. County of Maui, Case No. 7-98-01622).
Committee is in receipt of a correspondence dated February 4, 2005, from the Corporation
Counsel's Office. Claim alleges work-related injuries sustained on April 26, 1998. The purpose
of the resolution is to authorize settlement of the case. Corporation Counsel, you have the floor.
MS. MARTIN: Thank you, Chainnan Molina. This is a worker's compensation claim arising out of
work-related injuries sustained on April 26, 1998. This injury occurred while attempting to rescue
a victim of a motor vehicle accident. I am requesting executive session to discuss medical and
personnel issues.
CHAIR MOLINA: Members, questions in open session for the Corporation Counsel's Office? Seeing
none. The Chair will recommend executive session.
COUNCILMEMBER ANDERSON: Excuse me.
CHAIR MOLINA: Op, sorry, Member Anderson.
COUNCILMEMBER ANDERSON: I would just like to know ... this was a police officer assisting
someone who was injured?
MS. MARTIN: Yes.
CHAIR MOLINA: Corporation Counsel.
COUNCILMEMBER ANDERSON: And the police officer has had to file suit to get, to get his claim
paid?
CHAIR MOLINA: Corporation Counsel.
MS. MARTIN: Council..
compensation claim.

Chairman, thank you. No, this is not a lawsuit. It's just a worker's
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COUNCILMEMBER ANDERSON: Okay. Thank you, Mr. Chairman.
CHAIR MOLINA: Thank you, Member Anderson. Committee Members, any other questions for
Corporation Counselor the Chief of Police? Seeing none. The Chair will recommend executive
session at a later point in this meeting.

COW-l (14)

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS
(CHRISTOPHER BUENO V. COUNTY OF MAUl, CASE NO. 7-02-03285)
(C.c. NO. 05-24)

CHAIR MOLINA: Next item for discussion is Committee of the Whole Item 1(14), Settlement
Authorization of Claims and Lawsuits (Christopher Bueno v. County of Maui, Case
No. 7-02-03285). Committee is in receipt of a correspondence dated February 4, 2005, from the
Corporation Counsel's Office. Claim alleges work-related injuries sustained on October 5, 2002.
The purpose of the proposed resolution is to authorize settlement of the case. Corporation
Counsel.
MS. MARTIN: Thank you, Chairman Molina. This is a worker's compensation claim arising out of
work-related injuries sustained on October 5, 2002. This injury occurred while lifting metal pipe.
I am requesting executive session in order to discuss medical and personnel issues.
CHAIR MOLINA: Thank you, Corporation Counsel. Members, questions in open session for Committee
of the Whole Item 1(14)? Seeing none. The Chair will recommend executive session at a later
point in the meeting.

COW-14

MONTANA BEACH CONDOMINIUM PROJECT (PAIA) (C.c. No. 01-193)

CHAIR MOLINA: Members, the last item for discussion is Committee of the Whole Item 14, Montana
Beach Condominium Project (Paia). Committee is receipt of the following: 1) County
Communication No. 01-193, from former Councilmember Alan M. Arakawa, requesting
consideration of the matter of the development of single-family homes near Baldwin Beach in
Paia, Maui; and 2) Correspondence dated February 4, 2005, from the Corporation Counsel's
Office, transmitting a proposed resolution entitled "AUTHORIZING SETTLEMENT OF ALL
CASES RELATING TO THE MONTANA BEACH CONDOMINIUM PROJECT, PAIA, MAUl,
HAWAII". The purpose of the proposed resolution is to settle all cases relating to the Montana
Beach Condominium Project in Paia, Maui. And we have from the Corporation Counsel's Office,
Jane Lovell, as well as Mr. Brian Moto. Corporation Counsel's Office, if you could give us an
overview of the matter.
MS. LOVELL: Thank you, Chair Molina. This matter will require an executive session to discuss the
details of another very long full day of mediation efforts and settlement efforts presided over by
Judge Cardoza of the Second Circuit Court, and Madelyn D'Enbeau will be here to explain how
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things went at that session, and I understand that Mr. Crumpton will also be available for your
questions.
CHAIR MOLINA: Okay. Committee Members, any questions in open session for Corporation Counsel?
Member Anderson followed by Member Kane.
COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. Could you tell me when this mediation
session took place?
MS. LOVELL: The day before yesterday, Monday.
COUNCILMEMBER ANDERSON: Okay.
MS. LOVELL: Yeah, Monday, I believe.
COUNCILMEMBER ANDERSON: Thank you.
CHAIR MOLINA: Thank you, Member Anderson. Member Kane.
VICE-CHAIR KANE: Are there time constraints by Mr. Crumpton or with . . . I'm sorry if I'm
mispronouncing his name.
CHAIR MOLINA: Corporation Counsel.
MS. LOVELL: I, I don't know what flight arrangements he's made. Although since he's been here
several times, he, I would hope that he knows by now the, not to schedule himself to, to tightly.
But if there are any, I, I will let you know as soon as I find out.
VICE- CHAIR KANE: Thank you.
CHAIR MOLINA: Thank you, Member Kane. Member Anderson.
COUNCILMEMBER ANDERSON: Has a settlement agreement been reached by all parties?
CHAIR MOLINA: Corporation Counsel.
MS. LOVELL: Again, I, I think that's best left to executive session. There is, as I understand it, an
agreement in principle with a few loose ends still remaining to be tied up.
COUNCILMEMBER ANDERSON: Okay, thank you.
CHAIR MOLINA: Thank you, Member Anderson. Any other questions in open session for Corporation
Counsel's Office?
MS. LOVELL: Actually since.
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CHAIR MOLINA: Corporation Counsel.
MS. LOVELL: Chair, if, since Mr. Crumpton has just arrived, we could ask him the question that was
just asked about his schedule.
CHAIR MOLINA: Members, any request to ask Mr. Crumpton any questions in open session relating to
this matter? Member Kane.
VICE-CHAIR KANE: No, and Chair, I guess I can ask to you and in coordinating this meeting. I'll just,
I'll just rely on your judgment as our Chair to make sure that we have the appropriate amount of
time to have a full discussion on this item without being pressed by people's schedules, so.
CHAIR MOLINA: Okay. Yeah, I think that's a good suggestion, Member Kane from ... Mr. Crumpton,
if I could, if you could please come up. I know, I know you're on a flight schedule as well.
Member Kane.
VICE-CHAIR KANE: What I meant, Mr. Chair, was because we're voting for the executive session, we
could probably take care of that vote, and then during the recess, you could probably coordinate
with them which one you wanted to call to order in the executive sessions, and then we can just go
rely on what you folks have agreed to as far as timing. So, I have no problem. I'm not interested
in asking any questions in open session to, to the gentleman.
CHAIR MOLINA: Okay, thank you. Mr. Crumpton, one question? Your flight ... you know, any
particular time you need to be out of the Chambers by? If, if you could please speak in the mic
first? Okay, thank you.
MR. CRUMPTON: Right now, I'm scheduled for 3:50 p.m., but all the time you folks want. I mean,
you're entitled to all the time it takes to go through this in as much detail as you'd like.
CHAIR MOLINA: Okay, thank you, Mr. Crumpton. Any other questions in open session? Seeing none.
The Chair will ... (CHANGE TAPE) ... recommendation for executive session for the following
items. At this point, the Chair will entertain a motion to convene in executive, an executive
meeting for Committee of the Whole Items, if you bear with me. Members, Committee of the
Whole Items 1(10), 1(11), 1(12), 1(13), 1(14) and 14 pursuant to HRS 92-5(a)(4), to consult with
legal counsel on questions and issues pertaining to the powers, duties, privileges, immunities and
liabilities of the County, the Council and the Committee.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER TAVARES: Second.
CHAIR MOLINA: Okay. It's been moved by Member Kane and seconded by Member Tavares. Any
discussion? Seeing none. All those in favor signify by saying aye.
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COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Chair marks it unanimous.
AYES:

Councilmembers Anderson, Carroll, Johnson, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

VOTE:

EXC.:

Councilmembers Hokama and Mateo.

MOTION CARRIED.
ACTION:

EXECUTIVE SESSION for Items 1(10), 1(11), 1(12), 1(13),
1(14) and 14.

CHAIR MOLINA: We will at this time recess to prepare for executive session. Recess subject to the call
of the Chair.... (gavel) . ..
RECESS:

9:49 a.m.

(THE COMMITTEE OF THE WHOLE MEETING ENTERED INTO EXECUTIVE SESSION
AT 9:54 A.M. AND RECESSED AT 12:25 P.M.)

RECONVENE:

12:27 p.m.

CHAIR MOLINA: ... (gavel) . .. Members, and at this point, the Chair would like to conduct a vote on
the various items that were in executive session.

COW-1(0)

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (WILLIAM
RIVERA V. COUNTY OF MAUl, CASE NO. 5-95-03562) (C.C. NO. 05-24)

CHAIR MOLINA: We'll first start with Committee of the Whole Item 1(10), which a Settlement
Authorization of Claims and Lawsuits (William Rivera v. County of Maui, Case No. 5-95-03562).
Chair's recommendation is the adoption of the proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
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CHAIR MOLINA: Okay. It's been moved by Member Kane and seconded by Member Pontanilla. Any
discussion?
VICE-CHAIR KANE: No.
CHAIR MOLINA: Seeing none. All those signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. Chair will mark it unanimous.
VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson,
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

and

Councilmembers Hokama, Mateo, and Tavares.

MOTION CARRIED.
ACTION:

COW-lOt)

ADOPTION of resolution.

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (BRIAN
KAYA V. COUNTY OF MAUl, CASE NO. 7-03-03298) (C.C. No. 05-24)

CHAIR MOLINA: Next item is Committee of the Whole 1(11), Settlement Authorization of Claims and
Lawsuits (Brian Kaya v. County of Maui, Case No. 7-03-03298). Chair's recommendation is for
the adoption of the proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
CHAIR MOLINA: Okay. It's been moved by Member Kane and seconded by Member Pontanilla. Any
discussion? Seeing no discussion. All those in favor of the motion on the floor signify by saying
aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. The Chair will mark it unanimous.
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VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson,
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

and

Councilmembers Hokama, Mateo, and Tavares.

MOTION CARRIED.
ACTION:

COW-1(12)

ADOPTION of resolution.

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (ANSELM
YAZAKI V. COUNTY OF MAUl, CASE NO. 7-02-02298) (C.c. NO. 05-24)

CHAIR MOLINA: Next item for discussion is Committee of the Whole Item 1(12), Settlement
Authorization of Claims and Lawsuits (Anselm Yazaki v. County of Maui, Case No. 7-02-02298).
Chair's recommendation is for the adoption of the proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
CHAIR MOLINA: Moved by Member Kane and seconded by Member Pontanilla. Discussion?
VICE-CHAIR KANE: Discussion.
CHAIR MOLINA: Member Kane.
VICE-CHAIR KANE: Thank you, Chair. After having discussion in executive session, I think it would
may be in our best interest that this Committee, under your signature, Chair, inquire about having
some sort of report, or ifit's some ... something that already exist in existing report regarding ...
the pursuit of third-party claims by this County. And so, that way we have an idea of what is
being pursued since, I think the questions that were posed in executive session would be, be
relevant to help us understand how we're going to be making recoveries from people who have
been ... or parties that have been negligent in causing us to pay money out of taxpayer's pockets.
So, I don't know ifthere's a question or just a, a maybe a question that can be sent over to either
Risk Management or to Corp. Counsel to help us understand where we can that information, and if
not, if they can provide us with a quarterly report of some sort to, to identify the, the pursuits that
they're gonna be making on these claims.
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CHAIR MOLINA: Okay, thank you, Member Kane. That is a reasonable request and the Chair will take
that under consideration and inform Staff of this matter. Thank you. Any other discussion as it
relates to the motion on the floor? Seeing none. All those in favor signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: Those oppose? Thank you. Chair will mark it unanimous.
VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson,
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

and

Councilmembers Hokama, Mateo, and Tavares.

MOTION CARRIED.
ACTION:

COW-1(13)

ADOPTION of resolution.

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (PAUL
BAILEY V. COUNTY OF MAUl, CASE NO. 7-98-01622) (C.C. NO. 05-24)

CHAIR MOLINA: Next item is Committee of the Whole Item 1(13), Settlement Authorization of Claims
and Lawsuits (Paul Bailey v. County of Maui, Case No. 7-98-01622). Chair's recommendation is
the adoption of the proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
CHAIR MOLINA: Moved by Member Kane and seconded by Member Pontanilla. Discussion? Seeing
no discussion. All those in favor of the motion signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. Chair marks that unanimous.
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VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson,
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

and

Councilmembers Hokama, Mateo, and Tavares.

MOTION CARRIED.
ACTION:

COW-1(14)

ADOPTION of resolution.

SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS
(CHRISTOPHER BUENO V. COUNTY OF MAUl, CASE NO. 7-02-03285)
(C.C. NO. 05-24)

CHAIR MOLINA: And we have Committee of the Whole Item 1(14), Settlement Authorization of
Claims and Lawsuits (Christopher Bueno v. County of Maui, Case No. 7-02-03285). Chair's
recommendation is the adoption ofthe proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
CHAIR MOLINA: Moved by Member Kane and seconded by Member Pontanilla. Discussion? Seeing
no discussion. All those in favor signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Thank you. Chair will mark that unanimous.
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VOTE:

AYES:

Councilmembers Anderson,
Carroll, Johnson,
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

and

Councilmembers Hokama, Mateo, and Tavares.

MOTION CARRIED.
ACTION:

ADOPTION of resolution.

CHAIR MOLINA: Members, at this point, we shall take a recess, and we shall reconvene in executive
session for Committee of the Whole Item 14 at 2:00 p.m. sharp today. Any announcements or
comments? Ifnot, this meeting is in recess ... . (gavel) . ..
RECESS:

12:31 p.m.

(THE COMMITTEE OF THE WHOLE MEETING RECONVENED INTO EXECUTIVE
SESSION AT 2:05 P.M. AND ENDED AT 4:54 P.M.)
RECONVENE:

4:57 p.m.

CHAIR MOLINA: ... (gavel). .. The meeting for March 9th is now back in session.

COW-14

MONTANA BEACH CONDOMINIUM PROJECT (PAIA) (C.c. No. 01-193)

CHAIR MOLINA: Members, at this time, the Chair will give you a recommendation for Committee of
the Whole Item 14, the Montana Beach Condominium Project in Paia. Prior to that ... the
recommendation the Chair will be asking the body at this time for a vote to reconsider and this
matter regards issues relating to the February 15 th Meeting's Committee Report when we met on
this matter previously. To further add clarification to this consideration for the reconsideration
vote as it relates to the Committee Report, the Chair will yield the microphone to Staff.
MS. KAWASAKI: Thank you, Mr. Chair. At the February 15, 2005 Committee of the Whole Meeting,
this body voted to recommend adoption of the proposed resolution authorizing settlement in this
matter. In order to be able to incorporate the last two meetings worth of executive session the
recommendation is to reconsider that vote, incorporate references made in the last Committee of
the Whole Meeting, which was held on the 1st of March as well as today, March 9, 2005. And
those would be the terms upon which this body would be voting to recommend authorization for
the settlement.
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CHAIR MOLINA: Thank you, Staff. And for the record, we do need, the Chair would of course be
recommending a motion, but the people that can make the motion are the people that were present
at the February 15 th Committee of the Whole Meeting, and we have Members Anderson, Johnson,
Kane, and myself. Hokama, Mateo and Pontanilla obviously are not here today, so for this motion
to reconsider, I, the Chair would have to entertain a motion from the individuals that are here.
VICE-CHAIR KANE: So moved to reconsider, Chair.
CHAIR MOLINA: Okay, it's been moved to reconsider by Member Kane. Is there a second from either
Member Anderson or Member Johnson?
MS. JOHNSON: Point, for purposes of discussion.
CHAIR MOLINA: Okay, it's been seconded for discussion by Member Johnson. Member Kane, as the
maker ofthe motion, you have the floor.
VICE-CHAIR KANE: Thank you, Chair. And just to reiterate the reason why we're voting for
reconsideration is so that the Committee Report can be updated to incorporate as references the
meetings that took place after the February 15 th meeting. Without the reconsideration, you would
have to create separate Committee Reports and ... or something along that line. In other words,
we wouldn't be able to incorporate the March 1S\ the March 9th , as well as, references to the
executive sessions that took place. Not the contents of the executive session but references to
those meetings taking place. So, I, I'm asking the Members to please consider the reconsideration
so that the, the Committee Report can show everything from start to finish to this point anyway.
CHAIR MOLINA: Okay, Mr. Kane, thank you.
MS. KAWASAKI: Mr. Chair.
CHAIR MOLINA: Staff.
MS. KAWASAKI: I'm sorry. To clarify ... actually a Committee Report has issued encompassing the
discussion that was held on the February 15 th meeting date. That Committee Report will appear
on Friday's Council Meeting, and that does incorporate some of the historical aspects with regard
to this particular item. Another Committee Report will be created for today's meeting, and that
Committee Report will reference the Committee Report being prepared and for consideration on
Friday's Council Meeting. So, they will be linked and it's just a matter of referencing both
Committee Reports.
CHAIR MOLINA: Thank you. Member Anderson.
COUNCILMEMBER ANDERSON: Thanks. I, I need some clarification, Mr. Chair. We never voted on
this in the last meeting.
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CHAIR MOLINA: That's correct.
VICE-CHAIR KANE: February 15 t\ we did.
CHAIR MOLINA: Well, February 15 th , we did, but at that last.
COUNCILMEMBER ANDERSON: What did we vote for?
CHAIR MOLINA: The, the March 15 th •
COUNCILMEMBER ANDERSON: Was I at that meeting?
CHAIR MOLINA: At the February 15 th , we voted I believe on the appointment of.
COUNCILMEMBER ANDERSON: Of special counsel?
CHAIR MOLINA: Special counsel, right.
MS. KAWASAKI: As well as ...
COUNCILMEMBER ANDERSON: But not on this agreement?
CHAIR MOLINA: That's what we voted on. Yeah, but not on the agreement.
COUNCILMEMBER ANDERSON: Okay.
MS. KAWASAKI: Mr. Chair. I'm sorry.
MS. JOHNSON: I don't know if that's correct.
CHAIR MOLINA: Staff.
MS. KAWASAKI: The body did vote on authorizing settlement. So, there was a vote taken on both
items. One item was for special counsel on appeals, and the second item was this resolution that
you see before you today.
COUNCILMEMBER ANDERSON: What date was that, that we ...
MS. KAWASAKI: That was on February 15,2005. The Committee subsequently met on it on March 1st
because Corporation Counsel subsequently notified us that a mediation had taken place, and they
wanted to update the Committee as to what had occurred. And that was a meeting I believe that
you were at. I'm not sure. I would have to go back to check the record to see if you were present
on the February 15,2005 Committee of the Whole Meeting.
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COUNCILMEMBER ANDERSON: Because I don't recall us ever making a motion and voting on this
agreement previous to this.
CHAIR MOLINA: If memory serves me correct, we're basically, because of the additional issues that
occurred after the vote that is the reason why we're here to reconsider the vote to incorporate
what's transpired since the February 15 th meeting into a separate Committee Report as well. Is
that as clear as mud, Members? Any other discussion as it relates to the vote to reconsider the
motion or the vote of February 15 th ? Member Johnson.
COUNCILMEMBER JOHNSON: This is just only for the reconsideration?
CHAIR MOLINA: That is correct.
COUNCILMEMBER JOHNSON: Of it to reflect and incorporate those Committee Reports. It has not
got to do with the vote here, right?
CHAIR MOLINA: I would just ... the motion was just to reconsider the, the vote that was taken on
February 15 th •
COUNCILMEMBER JOHNSON:
meeting then?

Okay, so, like is this the only action that we'll be taking at this

CHAIR MOLINA: Staff, can you add clarifications?
MS. KAWASAKI: Mr. Chair, today there would need to be a motion for reconsideration on the vote
taken on February 15 th in the Committee of the Whole, and subsequent to that a motion to
recommend adopting the proposed resolution authorizing settlement of the matter.
COUNCILMEMBER JOHNSON: Okay.
CHAIR MOLINA: So, like we going through the channels again. Member Kane. Okay, any other
discussion? All those in favor of the motion on the floor to reconsider signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Okay, thank you. Chair will mark it unanimous.

- 34-

COMMITTEE OF THE WHOLE
Council of the County of Maui

March 9,2005

VOTE:

AYES:

Councilmembers Anderson, Carroll, Johnson, and Tavares,
Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Hokama, Mateo, and Pontanilla.

MOTION CARRIED.
ACTION:

RECONSIDERATION of February 15,2005 vote.

CHAIR MOLINA: Okay, now Members, we come to the recommendation for the proposed resolution,
which authorizes the settlement of all cases relating to the Montana Beach Condominium Project,
Paia, Maui. The Chair will entertain a motion to approve.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER TAVARES: Second.
CHAIR MOLINA: Moved by Member Kane, seconded by Member Tavares. Member Kane, you have
the floor.
VICE-CHAIR KANE: Mr. Chair, I made the motion, but I will, I will state on record that it is with
reservations. The discussions that we've had regarding the content we had in executive session.
In the end, compels me to be supportive of, of this resolution to move forward, and I think it
would be in the best interests of the County that we move forward with this resolution and provide
Corporation Counsel with the, the necessary authority to bring closure to the Montana Beach
Condominium Project once and for all. So, I ask for the body's support.
CHAIR MOLINA: Thank you, Member Kane. Any other discussion? Member Johnson.
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COUNCILMEMBER JOHNSON: I will be voting to support this and doing so under duress. I think that
this has been a long hard road. I applaud Corporation Counsel and their efforts, and I would hope
in the future that people that choose to live here in Maui County would look at this island as a
place of refuge. A place that if they wanted to be welcomed they need to act with aloha, and I
think that, you know, it goes both ways. I mean, they're expecting treatment that they believe they
should be accorded. I think that, you know, the people who live here also expect to be treated in
that manner, and I would hope that this kind of thing will not be repeated again in Maui County. I
think it's really the beginning of the end of civility in society, and it really saddens me that it has
come to this point, and I do expect that people in the future when they enter into agreements that
they would honor those agreements. I will be requesting, Mr. Chair, that you transmit a letter to,
and I believe it's Councilmember Pontanilla, but I would be asking that you transmit a letter to
him asking for response of when the issue of the Plan Review Waiver, Waiver repeal will be
addressed. I would ask that, and I would also ask that a letter be sent to Corporation Counsel with
regard to Condominium Property Regime where it's being used, anywhere in Maui County, where
it's being used to circumvent what I believe are the subdivision laws, and where it is adversely
impacting Maui County, and what can be done to prevent this kind of thing because it seems to me
that this particular use of Condominium Property Regime has embroiled and complicated
everything from day one, and I think it is counter-productive to the business of Maui County being
able to be conducted. I think it is also resulting in something that goes totally against our public
policy and particularly where it's being used to circumvent subdivision laws where you would
ordinarily subdivide a property and each person would be on their own. I, I just really think that
it's working against the people of this community. So, I would ask that you send a letter asking if
there are any remedies that could be sought or any constraints that could be placed on the use of
Condominium Property Regime where it relates specifically to subdivisions. Thank you.
CHAIR MOLINA: Thank you, Member Johnson. Your request will be noted. Any other comments as it
relates to the motion that's on the floor? Member Tavares.
COUNCILMEMBER TAVARES: Yeah, Mike. I have a question actually. We are voting on authorizing
the settlement?
CHAIR MOLINA: That's correct.
COUNCILMEMBER TAVARES: Right now. If this doesn't work out, we come back here and then we
do a reconsideration again based on whatever new information. Is that the, the process that we
follow?
CHAIR MOLINA: Let me turn that question over to Corp. Counsel, if they have any comments.
MS. D'ENBEAU: It, it's our request that this be forwarded to the full Council. If that answers your
question.
COUNCILMEMBER TAVARES: But, but no.
CHAIR MOLINA: The question was if it fail, if it fails here.
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COUNCILMEMBER TAVARES: If, if the, the negotiations fail about accepting the terms that are
present ... were presented and we're back to a different square and it has to come ... will ... it
has to come before us again, so does that mean we have to do this reconsideration business again?
MS. D'ENBEAU: I, I, as I understand it, if, if there are any substantive changes we would be bringing
those to the full Council in executive session as, as Councilmember Kane reminded us it's
important to have that posted at the full Council meeting, but I, that's the procedure that I
envisioned. If that answers your question. I'm not sure if.
COUNCILMEMBER TAVARES: Yeah, I, I think so. So, it's going out of Committee basically right
now. Okay, thank you.
CHAIR MOLINA: So in essence if it, the agreements are not reached at a later date then we're in essence
back to square one. Am I correct? Okay, thank you. Member Kane.
VICE-CHAIR KANE: Like what happened at the February 15 th meeting where it was voted out of
Committee, but it never made it to the Council floor prior to having an updated meeting. If that
scenario were to occur again then it is likely that we would repeat this process of reconsideration.
However, if it does get to the Council floor, and we have a discussion and there is some updated
information that comes forward the FYI for Corporation Counsel is to make sure that we have the
proper notifications, so that the body can act on the floor with an executive session to inform us of
the update and, you know, provide us with the information to move forward ... whether or not to
move forward. So, and, and as, as a final note, Chair ... with, with this resolution passing out, out
of Committee to the full Council, I, I'm in agreement that ... well, I've said enough. Thank you,
Chair, thank you.
CHAIR MOLINA: Thank you. Any other comments?
COUNCILMEMBERJOHNSON: Ijust ...
CHAIR MOLINA: Member Johnson.
COUNCILMEMBER JOHNSON: I had one other thing too that I forgot and Staff reminded me of it. In
the letter to Corporation Counsel regarding the Condominium Property Regime, could that also
include a question regarding the posting of, of a bond, particularly when any individual that's
filing a permit? Specifically, I, you know, I'm concerned about shoreline management areas. If
they can post some of kind of bond where at any time we're engaged in a hold harmless situation,
if they would be able to do that and actually ask them, are we engaging in the practice of posting
any kind of bond where we get into this situation where we could be held accountable and
particularly where, you know, there's a certification on the part of any individual who represents
certain things, and then says, oh, we won't sue and then all of a sudden they tum around and sue.
I, I don't find that very friendly so anyway if they could just get something included in there with
regard to if and when we would be able to require that in terms of posting a bond.
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CHAIR MOLINA: Okay, thank you, Member Johnson. We will incorporate that into that request to
Corp. Counsel. Seeing no other discussion. The Chair will call for the vote. All those in favor of
the motion signify by saying aye.
COUNCILMEMBERS VOICED AYE.
CHAIR MOLINA: All those oppose? Chair will mark it unanimous by vote of six to nothing.
VOTE:

AYES:

Couucilmembers Anderson, Carroll, Johnson, and Tavares,
Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Hokama, Mateo, and Pontanilla.

MOTION CARRIED.
ACTION:

ADOPTION of resolution.

CHAIR MOLINA: Members, it is 5:13 p.m. It's been a long and very busy day and I want to thank you
all for your professionalism and dedication as well as Staff and our resource personnel. The
Committee of the Whole meeting for March 9,2005 is adjourned.... (gavel) ...
ADJOURN: 5:13 p.m.

APPROVED BY:

. MOLINA, Chair
Committee of the Whole
cow:min:050309:df

Transcribed by:
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