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CHAIR MOLINA: ... (gavel) . .. Committee of the Whole meeting for July 12, 2005 is now in session. Good
morning, Members. We have in attendance for the record Council Members Anderson, Mateo,
Pontanilla and Tavares, and Chair Molina. Excused are Members Carroll, Johnson, Kane, and Hokama.
We have two items on our agenda today, Members, but before we do that, the Chair would like to
acknowledge the presence of the Corporation Counsel, Laureen Martin, as well as staff, Richelle
Kawasaki-Lu and Committee Secretary, Clarita Balala. Before we address our first of two items today,
the Chair will ask if there is anyone in the public that would like to testify, and, Committee Secretary, do
I have anyone signed up at this point?
MS. BALALA: No.
CHAIR MOLINA: No, okay. The Chair will leave the public the opportunity to testify on our items today after
our presentation on Committee of the Whole, Item 24, which is the Settlement of Claims and Other Civil
Litigation. So, if there are no objections, the Chair will proceed in that manner, and so, with that being
said, we do have a presentation scheduled. We will have to put down the screen, get the projector ready
and so forth, so the Chair will take a short break to set up for our presentation on Committee of the
Whole, Item 24. Recess subject to the call of the Chair ... (gavel) . ..
RECESS:

9:05 a.m.

RECONVENE:

9:06 a.m.

COW-24

SETTLEMENT OF CLAIMS AND OTHER CIVIL LITIGATION (C.C. No. 05-204)

CHAIR MOLINA: ... (gavel) . .. The July 12, 2005, Committee of the Whole meeting is now back in session.
Members, we have from the Corporation Counsel's Office, Laureen Martin, to do a presentation on
Committee of the Whole, Item Number 24. At this point the Chair will turn matters over to Ms. Martin.
MS. MARTIN: Thank you, Chairman Molina. Although frequently I seek approval from counsel for workers'
compensation settlements, I have not had the opportunity to go into detail how these workers'
compensation settlements are calculated. Therefore, this presentation will show how the workers'
compensation settlements are calculated, as well as the proposed amendment.
Prior to workers' compensation laws, an injured worker had to sue his employer in order to receive any
benefits. This system was not very efficient and would take a long time for the injured worker to receive
any benefits. Often the injured worker would lose his case and was left without any benefits. As a
result, virtually every State has created workers' compensation laws, including the State of Hawaii.
Under the workers' compensation system, the fault or negligence of the injured worker or the employer
is irrelevant. The question is whether the worker was within the course and scope of employment at the
time of the injury. Under workers' compensation systems, immediate benefits are provided to the
injured worker, such as medical and wage loss replacement. In addition, the injured worker cannot sue
the employer, and damages under the workers' compensation system are set forth in statutes, which
avoid speculation and risks, unlike a jury trial.
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Permanent Partial Disability or PPD is one of the statutory benefits and this is where the settlements fall
under, the Permanent Partial Disability. PPD is intended to compensate for permanent injury the worker
has sustained. The PPD rating is performed by an independent medical examiner called the IME, which
is selected by the employer, or agreed to by the parties. The rating is based upon AMA guides to the
evaluation of permanent impairment, and I do have that book with me today if any of the Members
would like to review it, and a percentage rating is assigned by the IME for each injured area. So, for
example, if someone injured their back and their leg, one rating would be provided for the back, and a
separate for the leg.
How much is the injured worker entitled to for PPD? This is set out by statute, which is contained in the
yellow handout. Hawaii Revised Statutes 386-32 provides that the employer will pay the injured worker
compensation in an amount determined by multiplying the effective maximum weekly benefit rate by
the number of weeks assigned for the injured area. So the statute sets out a number of weeks for each
injured area. If you look at the yellow handout, you can see that there is a number of weeks for the
thumb, which is 75 weeks, the hand is 244 weeks. It's the yellow handout, and the back is 312 weeks,
and the leg is 288 weeks, and in case you're wondering the second finger commonly known as the
middle finger is 30 weeks. . .. (laughter) . ..
The maximum weekly wage is set by the Department of Labor each year. This is contained in your pink
handout. In 2002, this amount was $564; and 2003 it was 580; 2004, $596; and this year its $622, and
you use the dollar amount for the year of injury in calculating the PPD. So, for example, if someone
was injured in 2003, you would use $580 in calculating the PPD award or settlement. Unlike TTD,
which is Temporary Total Disability, the wage replacement, it doesn't matter how much the individual
was making at the time of the injury. It doesn't matter if the person was a park caretaker or a director,
you're going to use the maximum weekly wage amount, and this is based upon the language in the
Statute 386-32. It says, use the maximum weekly amount.
Okay, so putting the formula together for the settlements, based upon the statute, you have the maximum
weekly wage and you multiply that by the number of weeks set out by statute for that area which was
injured, and you multiply it by the rating plus any residuals. What are residuals? They're in addition to
the PPD rating. They're considered pain and suffering. It takes into account the limitations on activities
of daily living such as walking, housework, taking care of yourself, bathing. Basically, the question is
how has this injury affected this worker. The amount of residuals is generally an additional 1 to 5
percentage points for each injured area.
Here's an example, in 2003, Ben slipped on water while he was walking to his office. As a result he
hurt his leg. He has trouble walking for more than 15 minutes and has pain everyday. Ben was rated at
5 percent of the leg. How much will the County of Maui have to pay Ben for his PPD? Thirteen
thousand three hundred sixty-three dollars and twenty cents. How did I come up with that? Went to the
Statute 386-32, took the maximum weekly wage for 2003, because remember he was injured in 2003, so
that would be $580, and I multiplied it by the number of weeks attributed to a leg, which is in the statute,
288 weeks. Then, I multiply that by 8 percent, which is the 5 percent rating, and an additional 3 percent
residuals. So the only number I really had to come up with in this formula was the 3 percent residuals,
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and, remember, generally it's 1 to 5 percent, and this example, I used 3 percent based upon his
complaints and condition, however, it could be more.
The proposed amendment is based upon the IME rating by the IME and up to 2 percent residuals, and an
additional $1,000 for disfigurement. Disfigurement would include any scarring. If there is no rating,
then the limit is $7,500. What is the effect of the amendment? Well, we know that the injured worker is
going to receive the PPD rating based upon 386-32. That mandates all employers to pay that amount,
just plug it into the formula and that employee will receive that amount. Therefore, the only discretion
under the amendment is the 2 percent residuals. Calculated that out, 2 percent is $3,881, and that's
based upon the highest amount possible. That's the 2005 maximum rate multiplied by the highest
weekly body parts, which would be a back or neck, which is 312 weeks so that's the most it could be.
For waiver cases, we'd still require Council approval, and cases with residuals greater than 2 percent
would require Council approval. Therefore, there is very limited discretion with the proposed
amendment, and this will provide additional negotiation power, because claimants and workers'
compensation attorneys would be aware that if there was more than 2 percent residuals involved in the
settlement, an additional approval process would be required. I'd be happy to answer any questions the
Members have.
CHAIR MOLINA: Thank you very much, Corporation Counsel. We will call for a short recess to reconvene
our meeting. . .. (gavel) . ..
RECESS:

9:14 a.m.

RECONVENE:

9:16 a.m.

CHAIR MOLINA: ... (gavel) . .. Committee of the Whole meeting for July 12, 2005, is now back in session.
Thank you, Corporation Counsel, for that presentation on Committee of the Whole, Item 24. Before we
proceed, the Chair would like to recognize Member Hokama for his attendance today for our meeting.
At this point, is there anyone else interested in testifying on our item or items for today's agenda?
Seeing none, with no objection, the Chair will close public testimony for today.
COUNCIL MEMBERS: No objection.
CHAIR MOLINA: Thank you. Our first item of business, Members, is Committee of the Whole, Item 24. The
Committee is in receipt of County Communication Number 05-204 from the Corporation Counsel's
Office, which has transmitted a proposed bill entitled "A BILL FOR AN ORDINANCE AMENDING
SECTION 3.16.020, MAUl COUNTY CODE, RELATING TO SETTLEMENTS OF CLAIMS AND
OTHER CIVIL LITIGATION". The purpose of the proposed bill is to amend Section 3.16.020 of the
Maui County Code relating to the settlement of claims and other civil litigation, which includes the
addition of language regarding the settlement of workers' compensation claims. And, as mentioned
earlier, we have from the Corporation Counsel's Office, Ms. Laureen Martin, and at this point the Chair
would like to yield the microphone to Ms. Martin to give us any additional comments before we field
the questions from the Committee. Ms. Martin.
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MS. MARTIN: Thank you, Chairman Molina. The proposed amendment provides very limited discretion. The
limited discretion is 2 percent residuals, which works out to be approximately $3,800. The proposed
amendment leaves less discretion then if a dollar amount was provided, because if there was a small
percentage rating, the Administration would have greater discretion in such a case. If the proposed
amendment does not pass, even a 5 percent rating without any residuals will continue to need Council
approval.
CHAIR MOLINA: Okay, thank you, Ms. Martin. Committee Members, the floor is now open for questions to
the Corporation Counsel. Member Tavares.
COUNCILMEMBER TAVARES: Yes, thank you. I want to thank Ms. Martin for that presentation because
workers' compo and all of this stuff is like, you know, a mystery going through a maze of rules and
regulations and things, and I thought her presentation really cleared a lot of areas for me to understand it
better and that we don't really get into looking at how much gets paid for the weekly. I was really
shocked to see that, no matter what your salary was you have a cap on what your benefit is. So, you
know, that slide that showed whether you are a park caretaker or the director of the department, you get
the same amount according to the Hawaii State law. And so I really want to thank Laureen for putting it
in a concise and clear format that we can understand, and I would suggest that she keep this PowerPoint
presentation for and present it to the department directors, cause I think they don't understand it either. I
didn't understand it when I was a Director for sure, and just totally depended upon Corp. Counsel to
figure it out. So I appreciate it very much. Thank you.
CHAIR MOLINA: Thank you, Member Tavares. Member Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you, Chair. A question in regards to one of your examples of
Ben's fall. In that example you utilize the, he hurt his leg and he had a maximum payout of 13,000
somewhat dollars. If he had hurt his hand for instance, leg and hand, those would be two separate
awards?
MS. MARTIN: Chairman, it would be, you would calculate, you would have to do two separate calculations
and then add them together. So, in that example, you would have his leg, which we worked out, which
was 13,000. For his hand you would do the 580 times the 244, times whatever that rating would be and
then just add them together.
COUNCILMEMBER PONTANILLA: So the injury can amount to some big dollars if other body parts were
injured then?
MS. MARTIN: It's possible. The hand is less than the leg, though, but, yes, it's possible. Depending upon the
rating.
COUNCILMEMBER PONTANILLA: Okay.
MS. MARTIN: It really depends upon the rating.
COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair.
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CHAIR MOLINA: Okay, thank you, Member Pontanilla. Member Mateo.
COUNCILMEMBER MATEO: Chairman, thank you very much. Good morning. Again, you know, maybe
you can just clarify for me what the percentage of claims that come without a rating.
MS. MARTIN: Chairman. If there is no rating, generally we don't settle the cases. So the way it works is John
Mullen will handle the claims with advice through Risk Management generally, and I only get involved
in complicated cases or the appeals. At the end of the case, let's say somebody injured their back, they
get the medical benefits, they get the wage replacement benefits if they miss work, and then, as they
progress, there's a determination of whether there has been any permanent injury. If it seems like the
person has returned to work, they're doing fine, there's probably not going to be a rating. If there is
some permanency or there's, there's suspected permanency, then you would send them to the rating. So
there's a lot of cases that there are no rating, but there would be no settlement. The only cases I can
think of that there would be settlements and no rating, are the ones that we're disputing. That perhaps
we're contesting that they're compensable, we have some reason to believe maybe the person wasn't
being truthful, and we're battling that out. Maybe we went to the Department of Labor and did not
succeed and so now we're trying to settle the case for a small amount, and not based upon the PPD
rating.
COUNCILMEMBER MATEO: Okay, but that challenge is just in a few and far between, yeah? I mean it's
only a real tiny percent that we actually challenge, right?
MS. MARTIN: I think John Mullen does investigate quite a bit of them but that the instance that I, the example
that I used with you where we're really fighting over it, that's, that's pretty rare where we battle it and
then we lose, and it's an appeal and then it's more cost effective for us to offer a small amount of
money. That's very rare.
COUNCILMEMBER MATEO: Okay, and why the 2 percent residual and not 3 percent or 4 percent? What
was the magic with selecting 2 percent?
MS. MARTIN: Well, 2 percent is actually a figure that the Risk Manager thought was reasonable. Three
percent would be reasonable as well, but the 2 percent gives us more of a negotiation power, and it is
reasonable for most cases. Some cases the individual really is, it's clear that the individual is entitled to
more residuals than that.
COUNCILMEMBER MATEO: Okay, thank you. Thank you, Chairman.
CHAIR MOLINA: Okay, thank you, Member Mateo. Member Anderson.
COUNCILMEMBER ANDERSON: Thank you, Chair. Thank you for that presentation, Ms. Martin. It made
it real clear to me how the formula is calculated. I need a clarification. The 7,500 we already approved,
correct?
MS. MARTIN: Yes.
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COUNCILMEMBER ANDERSON: And so this is just adding the 2 percent residual and then an additional
$1,000 for disfigurement into the ordinance with the total still remaining 7,500. Is that correct?
MS. MARTIN: No, it basically is an either or. If there's a rating, we have to follow the rating because we
know they're entitled to that, and then you would have the 2 percent residuals and the $1,000
disfigurement. If there's no rating, then the 7,500 would apply. And the reason that the 7,500 wouldn't
make sense in the circumstance with the rating, is that 90 percent of them would be over that. The 5
percent rating, the example I gave, Ben's fall, 5 percent with 3 percent residuals was $13,000. That's
not a very high rating, so it doesn't make sense to have that additional cap on it. But the rating itself
provides that cap and that limitation because we know we have to pay it. It's mandated by the statute.
COUNCILMEMBER ANDERSON: Yeah, maybe I didn't make my question clear. If the rating and the 2
percent residual, and say there was a $1,000 for disfigurement, if the total of all of that does not exceed
7,500, then the Council doesn't have to approve. Is that correct?
MS. MARTIN: That's true.
COUNCILMEMBER ANDERSON: And so, what percentage do you think of the claims under 7,500 would
have also a 2 percent residual? Is that common?
MS. MARTIN: The $7,500 cap would be too low for most ratings. It might be okay for like a hand, because
it's only 244 weeks, but a back is 312 weeks, so again with the 5 percent example that I gave, that's
$13,000, so you know it's not even close with that kind of cap on it.
COUNCILMEMBER ANDERSON: So most often, if there's a residual, it's going to be over the 7,500?
MS. MARTIN: I think that most cases that have been rated and most settlements are going to be above the
7,500.
COUNCILMEMBER ANDERSON: Yeah. And then just one other question, did, there's nothing in this
amendment to the ordinance, but I thought we made some discussion, Mr. Chairman, about getting a
report some time during the year as to how many settlements were made without our approval. Is that
correct?
CHAIR MOLINA: I believe that's ... go ahead, Ms. Martin.
MS. MARTIN: I believe Risk Management does submit a report on all the claims that are settled, including the
ones approved by Council.
COUNCILMEMBER ANDERSON: Okay, thank you very much.
CHAIR MOLINA: Okay, thank you, Member Anderson. Just a follow up to Member Anderson's question
about the percentage of cases that are above 7,500, do you have a ballpark figure of roughly would you
say what, 80 percent, 90 percent of the cases?
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MS. MARTIN: I would think it would be about 80 or 90 percent, yes.
CHAIR MOLINA: Okay, thank you. Members, any other questions for Ms. Martin? Okay, seeing none, the
Chair would like to call for a five-minute recess. . .. (gavel) . ..

RECESS:

9:26 a.m.

RECONVENE:

9:31 a.m.

CHAIR MOLINA: ... (gavel) . .. Committee of the Whole meeting for July 12, 2005, is now back in session.
Thank you very much, Members, for that break. At this point, are there any other final questions or
comments for the Corporation Counsel with regards to Committee of the Whole, Item 24? Seeing ...
Member Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you. I just want to commend Ms. Martin for this presentation. It
made everything, well, it's clear, you know, how the calculation is done and basically, other than the
residuals, everything is almost like by law that we need to follow, so and it's pretty clear of the intent of
this amendment. Thank you.
CHAIR MOLINA: Thank you, Member Pontanilla. Any other comments or questions for the Corporation
Counsel before the Chair makes its recommendation? Member Tavares.
COUNCILMEMBER TAV ARES: Yeah, just wanted to confirm that the way the ordinance is written, the
amendment is written that anything beyond the 2 percent residuals would need Council action, so it's not
like we're giving everything away and that we will still have put the Corporation Counsel in a position,
to a good negotiating position. Because I can imagine what the negotiations might be like and with the 2
percent, which is, you know, sometimes very reasonable, anything more than that would come to us, and
then we get to look at whether or not we want to support whatever the client is or the employee is
wanting. Or if we want to just say, no, it's going to be 2 percent or nothing, or, you know, or it has to go
to a further, a higher authority at that point. And maybe, Ms. Martin, you could tell us what would
happen in a case where the Council doesn't agree on the residuals that are beyond the 2 percent. What is
the recourse for the employee from that point?
MS. MARTIN: It would go the Department of Labor, and they would decide how many residual points that
individual will receive.
COUNCILMEMBER TAV ARES: Okay, are they the final authority on that?
MS. MARTIN: They can be appealed but generally those decisions aren't appealed.
COUNCILMEMBER TAV ARES: Okay. Okay, thank you, thank you for that.
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CHAIR MOLINA: Thank you, Member Tavares. At this point, seeing no other questions for the Corporation
Counsel the Chair will make his recommendation. The Chair will entertain a motion to adopt the
proposed bill, which relates to the settlement of claims and other civil litigation.
COUNCILMEMBER TAVARES: I so move, Mr. Chair.
COUNCILMEMBER MATEO: Second.
CHAIR MOLINA: Okay, it's been moved by Member Tavares and seconded by Member Mateo. Member
Tavares, as the maker of the motion, you have the floor.
COUNCILMEMBER TAVARES: Yeah, Mr. Chairman, you know, we've talked about this in previous
meetings and probably even in previous terms. I think that because so much of it is, so much of this
type of settlement is mandated by law, there's not much wiggle room or there isn't any wiggle room
when it comes to this Permanent Partial Disability law. I think that in fairness to our employees, a
speedy resolve or a speedier resolve as possible can help us as far as morale with the employees and to
compensate those employees that truly have a permanent disability.
The fact that an individual or, you know, an independent medical examiner is the one who's doing the
rating, it's not the patient's doctor and it's not the County doctor that is doing the evaluation. It's
supposedly an impartial or neutral person that's doing it, I think lends to the pureness of the process.
Also, Members, I think that if we have still the ability to look at these cases either through the report, or
look at it when it's more than 2 percent residuals, we still have some ultimate control over what happens
in these cases. I know that sometimes it boggles my mind what the settlements are for some of these
permanent disabilities. But if I put myself in the place of the employee, I mean if I had an injury and it
curbed my lifestyle, which is sometimes a little on the wild side, you know, for somebody my age, you
know, I would definitely have to turn around my thinking about where I wanted to go from this point
forward. So it can be life changing, so I think that this is the right way to go, and I think it helps us as a
body become a little more efficient in how we deal with some of these things that would normally come
before the Council. So, for those reasons, Mr. Chair, I am happy to support this motion.
CHAIR MOLINA: Okay, thank you, Member Tavares. Any other comments from the body with regards to the
motion before the Chair makes his comments? Member Hokama.
COUNCILMEMBER HOKAMA: Chairman, I would agree with my colleague from Upcountry, Ms. Tavares,
and on that aspect I would say the proposal is worthy of consideration but I won't support it today.
While I will always support responsible compensation for our employees, we have found through review
of various cases the deficiency of the department's supervisor, department heads responsible for the
proper processing, or the way that the County of Maui, as an employer, treats its employees. That is
what we have found through reviewing cases that come before us for final settlement, Chairman. So, on
one hand, while I can see the merits of trying to properly compensate within a reasonable time frame,
our employees for damages from the work site, I still see that it's important for us to view the whole case
and find if we have deficiencies, where they are, and what we need to correct them. Because, otherwise,
you know, hindsight is good, but once the case is settled it would be more difficult for us to make any
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adjustments if it was found that adjustments were required, Chairman. So I won't be supporting the
consideration this morning.
CHAIR MOLINA: Okay, thank you, Member Hokama. Any other comments with regards to the motion on the
floor? Okay, the Chair would like to give his comments. First of all, thanking ... oh, I am sorry,
Ms. Anderson.
COUNCILMEMBER ANDERSON: Over here in left field .... (laughter) . ..
CHAIR MOLINA: Thank you. I have to start looking more towards my left. Proceed, Member Anderson.
COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. You know, both arguments make sense. I am
going to be supporting this, though, because I believe that for the amount of money involved, that our
time is so, so pressed that I think that we could be spending our time in a more efficient manner on the
claims and the settlements that really are larger, which are at least 80 percent, as Ms. Martin told us. So
I am going to support this. I can understand Mr. Hokama's concerns, but I think the departments, it's
their job to make adjustments. The director of every department, I'm assuming, is going to be reviewing
all these claims and will have some say in making adjustments to the department for any deficiencies
that might have caused the claim. So I'm going to trust that they are going to take care of that and
anything over $7,500 we still have review. So I'm going to be supporting this in the effort of promoting
more efficiency and better use of Council time. Thank you, Mr. Chairman.
CHAIR MOLINA: Okay, thank you, Member Anderson. Any other comments regarding the motion? Seeing
none, the Chair, again, would like to thank Ms. Martin for that presentation. I think it added a lot more
clarity to what we're dealing with, compared to the first time when we addressed this matter back, I
believe, at our last meeting. For me, I'll be supporting the motion on the floor. I feel that we've, well
we've heard from members of the community as well as our Cost of Government Committee, and they
have expressed to us ways in which the Councilor our various committees should look at making things
a bit more efficient. And seeing that any claim that runs over $7,500 will still have to go through
Council review anyway, I believe we can go this route and we can still do our due diligence. We need to
also look and take into consideration the need to compensate our injured County workers in a very
timely manner. Although we sometimes don't feel it, we have to think about the person that's been
injured, and if they have to sit around and wait for a long time to get compensated for an injury that was
I guess incurred, then we have to think and be aware of the sensitivity to that situation. So, at this point,
the Chair will have no problem in supporting the motion on the floor. Member Tavares.
COUNCILMEMBER TAVARES: Yeah, I have heard two Members now, yourself and Ms. Anderson, refer to
that any claims over $7,500 are going to come to us and that's not what this amendment says. If the
residual is more than 2 percent it will come to us, but because everything else, like the example she
gave, that would be $13,000 so that would not come to us because it's set up by the formula. So the part
that would kick a referral to us is if the residuals went beyond 2 percent. So that's my understanding,
and Corp. Counsel can correct me if that's not the understanding. But I think the $7,500 really has
nothing to do with this particular type of claim. It applies to the other ones that we passed earlier.
CHAIR MOLINA: Corp. Counsel.
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MS. MARTIN: Councilmember Tavares is correct, that the workers' compensation amendment would provide
the cap at 2 percent residuals, and there's no dollar limitation on that section. There is the $7,500
limitation if there's no rating.
COUNCILMEMBER TAVARES: Yeah, right.
CHAIR MOLINA: Okay, thank you for clarifying that for us. I know this ... I guess this matter can be quite
confusing. It's clear as mud, as they say, but thank you for sharing that with us. So if there's no other
comments with regards to the motion, ... (CHANGE TAPE) ... Chair will call for the vote. Those in
favor signify by saying aye. All those opposed. Okay, we have five ayes and one no, the motion passes.

VOTE:

AYES:

Councilmembers Anderson, Mateo, Pontanilla, and Tavares, and
Chair Molina.

NOES:

Councilmember Hokama.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Carroll and Johnson, and Vice-Chair Kane.

MOTION CARRIED.
ACTION:

FIRST READING of bill and FILING of communication.

COUNCILMEMBER T AV ARES: Thank you.
CHAIR MOLINA: Thank you.

COW-1(24) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (LYNNE T.
TAKAKURA AND ESTHER E. TAKAKURA VS. COUNTY OF MAUl, CIVIL NO.
03-1-0471(3» (C.C. No. 05-24)
CHAIR MOLINA: Members, we have one other item on our agenda for today, which is Committee of the
Whole, Item 1 (24), which is the settlement authorization of claims and lawsuits, Lynne Takakura and
Esther Takakura versus County of Maui, Civil No. 03-1-0471(3). The Committee is in receipt of a
correspondence dated July 5, 2005, from the Corporation Counsel's Office requesting consideration of
this proposed resolution.
The complaint alleges the taking of real property without compensation and the purpose of the proposed
resolution is to authorize the settlement of the case. We have from the Corporation Counsel's Office,
Cheryl Tipton, as well as our Director of Public Works and Environmental Management, Mr. Milton
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Arakawa. At this point, the Chair will yield the microphone to the Corporation Counsel's Office for a
brief overview of this matter.
MS. TIPTON: Thank you, Chair Molina, Members of the Committee. I am hoping to do this presentation all in
open session, even though we are discussing settlement today. If we do get into sensitive areas, then I
would ask that we do go into an executive session.

I'll start by giving you a background of this matter. In 1941, a public sidewalk was widened by the
County on a small 610 square foot parcel of land located in Paia. It was owned at that time by the Hatas,
a couple, Tetsunosuki and Kii Hata. The sideway remains in use today by the County, but the County
has never acquired title to the 610 square foot parcel.
On November 13, 2003, Lynne T. Takakura, who is the granddaughter of the Hatas, and Esther E.
Takakura, who is the daughter of the Hatas, and who are heirs to that particular parcel, filed a complaint
seeking compensation for the value of that 610 square foot parcel, as well as other expenses including
the rental value, taxes paid through the years, the appraisal costs and attorney's fees. Because of the
long period of time and the uncertainty of what occurred in 1941, the County filed a motion to dismiss
based on the statute of limitations, but the judge dismissed or denied, I'm sorry, denied the County's
motion in part because the County does not have title to that property. So if we, we need at some point
to get title to the property that the sidewalk is on.
The County had offered a settlement earlier based on the value determined by its appraiser, however, the
Plaintiffs rejected this offer. It was, I can, I believe I can, it's no problem to say that the original offer
was for 8,000, which was the value of the appraisal the County had done in 2003. But that didn't take
into account any of the other costs to the Takakuras, such as their appraisal fees and their attorney's fees.
Their appraiser at the same time ... well, I'm sorry, their appraiser set the value at $14,762. The
appraisal by Plaintiffs was updated in May 2004 and showed the value of the land at $18,562. In
addition, the appraiser set a rental value on the property at $19,497 for a total of $38,000. Appraisals
and survey costs totaled $5,250 and attorney's fees were $6,963, bringing the grand total of these costs
to $50,272. This was the amount of their claim as of the date that the parties engaged in mediation,
which was June 17, 2003.
When the parcel, let's see, the parties during the mediation agreed to settle the matter for $2,200 [sic].
The Takakuras would transfer title to the County upon payment of that amount and it would settle all
claims. I would recommend this settlement be approved. Even if the County went on to trial and won,
it would be unlikely that the court would order the Plaintiffs to turn over title to the County without
some sort of compensation, which could involve the County filing yet another lawsuit, and under the
circumstances of this case I think the more likely scenario would be for the court to award compensation
plus their costs, which includes appraisal costs, survey costs, and attorney's fees. I think if we settle it
for 22,000, at this point, we are minimizing our costs to the County. Of course, the value of the land is,
as we all know from reading the papers, just keeps going up as well.
I have discussed this settlement with Director Arakawa and his staff, and I believe that they support this
recommendation for settlement, but he is here today to answer any questions that you might have.
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CHAIR MOLINA: Thank you, Ms. Tipton. Prior to any questions from the Committee, the Chair would like to
give Director Arakawa an opportunity to give remarks on this matter.
MR. ARAKA W A: Mr. Chairman, I have no planned remarks on the matter, but I am happy to answer any
questions that the Committee may have.
MS. TIPTON: If it would be helpful, I do have a map of the subject property that I could pass out to the
Committee Members.
CHAIR MOLINA: Okay, that would be helpful for the Members' information.
MS. TIPTON: I'm sorry.
COUNCILMEMBER HOKAMA: Question.
CHAIR MOLINA: Hang on, let's let Ms. Tipton distribute the maps first. Okay, Member Hokama, you have a
question?
COUNCILMEMBER HOKAMA: Chairman, my question would be to Mr. Arakawa as our Public Works
Director. When the County in 1941 chose to do, I guess this would be considered part of a CIP project.
It was an improvement project?
MR. ARAKAWA: It was a road-widening project. As far as I can tell, it was part of a Works Progress
Administration Project for that portion of Baldwin Avenue.
COUNCILMEMBER HOKAMA: Okay, but in no time did the County secure from the property owners a right
of entry or some type of access document for use of the actual property?
MS. TIPTON: Our search of all records indicates that there is no documentation, but we believe there was an
agreement by the Hatas to turn the land over, but it was never completed with documentation or
compensation to them. This was at the beginning of the war. They were Japanese descent, and I think it
just got kind of lost in the process.
COUNCILMEMBER HOKAMA: So how is this portion of this subject property documented on Land Court
records? Is it part of a government road?
MS. TIPTON: No, it was part of a parcel owned by the Hatas. It was all part of a larger tract of land that was
subdivided. In 1993 ... the Hatas were paying taxes on the entire parcel. If you'll look on the map that
I handed out, you'll see the black outlined subject property. The 497 ... 4,977 square foot parcel is
what is left after the 610 square foot parcel was taken out. The 610 square foot parcel was given a
separate TMK, Tax Map Key number in 1993, and prior to that time, it was all part of the larger parcel
owned by the Hatas.
COUNCILMEMBER HOKAMA: Who did the subdivision?
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MS. TIPTON: The tax, the-COUNCILMEMBER HOKAMA: Property owners?
MS. TIPTON: The TMK was just assigned by the real property folks on request of the Hatas. There's a
number of deeds for this property through the years. I have looked at all of those; it stayed within the
Hatas' family and their heirs. After Mr. Hata died, it went to Mrs. Hata, then she put it into her trust and
then she transferred it to Lynne. Lynne transferred it to herself and her mom jointly. So it has, you
know, there's been documentation for that, the parcel, the larger parcel, TMK 14, but 43, the title has
never changed to the County.
COUNCILMEMBER HOKAMA: Okay, and we still use that-MS. TIPTON: We do still.
COUNCILMEMBER HOKAMA: --that property.
MS. TIPTON: Yes, we do, and you know, there's no way really to stop using that, that parcel. I mean that was
one thing that was considered, well, could we just give up our rights to that?
COUNCILMEMBER HOKAMA: Okay, thank you.
CHAIR MOLINA: Okay, thank you, Member Hokama. Prior to entertaining additional questions, Members, at
this point, if there is a request for executive session, please inform the Chair if you feel any questions
you may have may borderline on sensitivity. So, anyway, Member Anderson, followed by Member
Tavares.
COUNCILMEMBER ANDERSON: Well, I'm not really sure. I'll ask questions that I don't think borderline
that and then we'll see. So this parcel that's now a sidewalk, it was deeded to the County in '93 did you
say?
MS. TIPTON: No. The County has never owned the parcel. There is a separate Tax Map Key number that
was designated for the 610 square foot parcel in 1993, and it has been exempt from taxes from 1993.
Prior to 1993, the Hatas were still paying taxes on that parcel.
COUNCILMEMBER ANDERSON: And what is the total amount of the taxes that we're reimbursing them?
Do ... can you give us that total?
MS. TIPTON: We're not reimbursing them for any taxes because actually if they owned it, we figured there
would be a wash on the taxes for what they didn't pay from 1993 to the present time.
COUNCILMEMBER ANDERSON: What do you mean, what they didn't pay?
MS. TIPTON: Well, from 1993 on, the Hatas have not, or their heirs have not paid any taxes on TMK, that 610
square foot parcel that is designated as TMK 43.
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COUNCILMEMBER ANDERSON: Well, it says here Plaintiffs are entitled to a refund of all property taxes
they paid for the subject property together with accrued interest since '41.
MS. TIPTON: Well, that was their allegation in their complaint, but when we actually got down to looking at
the numbers during the mediation process, the amounts that they might have owed prior to 1993 were
offset by any amounts that they didn't pay from '93 to 2005. And if they indeed owned the property
from as they claimed, then they were required to pay taxes on it from 93' to 2005, so when we reached
numbers in mediation, we, we didn't really break it out for taxes because the mediator, Judge
McConnell, saw that as such a minute amount because of the wash between what they would have owed
and what they would have owed the County for taxes.
COUNCILMEMBER ANDERSON: So-MS. TIPTON: The big items were for the actual value of the property itself for ... they were claiming rental
value, and then their survey and appraisal cost and attorney's fees.
COUNCILMEMBER ANDERSON: Will this property be deeded to the County?
MS. TIPTON: Yes.
COUNCILMEMBER ANDERSON: It says that the County is taking the posItIOn that the property was
dedicated to the County in '41, but that it was never formally transferred. So-MS. TIPTON: We have, we have searched County records. There was nothing to document that it, there was
one map that showed up in early 1941 that indicated a dedication, but there was no documentation,
never a deed transfer. The testimony of the Takakuras was their, their grandmother, mother,
grandmother always said we were never paid anything for this property and do something about it. The
County is-COUNCILMEMBER ANDERSON: She was right.
MS TIPTON: Yeah.
COUNCILMEMBER ANDERSON: I have some questions about the adjoining parcels. On this older map it
appears that there are the two adjoining parcels also have slivers that appear to have been used for the
sidewalk. Is that correct on Exhibit 2?
MR. ARAKA W A: That is correct, Member Anderson.
COUNCILMEMBER ANDERSON: Are we going to be facing the same situation with these two parcels?
MR. ARAKAWA: Yes, we will, so we will have to address those two parcels separately.
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COUNCILMEMBER ANDERSON: Are there any other places along Baldwin Avenue where this might have
happened?
MR. ARAKAWA: That's a possibility, but we would not know until we actually do a, you know, a survey, per
se, because, you know, a number of things may have happened, but without a survey to actually defined,
define the boundary lines, then I wouldn't be able to tell you at this point.
COUNCILMEMBER ANDERSON: And was there any ADA adjustments made to this sidewalk because I see
it does abut a roadway for necessary, any ADA changes made, or necessary to be made?
MR. ARAKA W A: I'm not certain, I'm sorry.
COUNCILMEMBER ANDERSON: Okay, thank you, Mr. Chair.
CHAIR MOLINA: Thank you, Member Anderson. Member Tavares.
COUNCILMEMBER T AV ARES: Well, Member Anderson stole my question about the adjoining properties,
but that's okay, I'm glad we had that answer 'cause I'm sure the sidewalk just doesn't end at the end of
the property line.
MS. TIPTON: Right. We had discussed that previously that we might need to address ... it's at the maximum
of two other parcels on this particular area. I think it might be just one, but we did discuss the need to
look into that further.
COUNCILMEMBER TAVARES: Yeah, I'm sorry, I don't remember if you mentioned it or not if the County
were to go in and exercise its eminent domain and condemn the property, what the difference in price
would be.
MS. TIPTON: Well, it, I don't think we're gaining anything from that.
COUNCILMEMBER TAVARES: Okay.
MS. TIPTON: By the time we file the lawsuit, if property values continue to rise as they have been, we're not-COUNCILMEMBER TAVARES: So, actually, the longer we wait the-MS. TIPTON: The longer we wait the more expensive it gets.
COUNCILMEMBER TAV ARES: The value is going to go-MS. TIPTON: Same thing that's happened now. If we had done it long ago, we would have gotten it for
cheaper.
COUNCILMEMBER TAVARES: There are not many things that I can say happened before my time, but I can
say this one happened before my time. . .. (laughter) . ..
- 16 -

COMMITTEE OF THE WHOLE
Council of the County of Maui

July 12, 2005

MS. TIPTON: And mine.
COUNCILMEMBER TAVARES: In 1941, so I was just in the, you know, the mind of God at that particular
point, but I think that there are probably lots of these little things around the County that occurred in this
time period, because I do know of one in Makawao that's probably going to be coming down to us again
where it's, it's almost a similar situation like this. But, you know, I think that the attempt to right some
of these and make the records clearer. Before it used to be like handshake. Oh, can I put my sidewalk?
Oh, sure, no problem, you know, I walk on it, everybody, my neighbors walk on it, but now we're all
into this, you know, legal, legally clear title business, and I think as much as we can, we should clear
these types of situations up so that we are protected and the landowner is protected too. So thank you.
CHAIR MOLINA: Okay, thank you, Member Tavares. Any other comments, questions? Member Mateo.
COUNCILMEMBER MATEO: Chairman, thank you. Ms. Tipton, is there a reason why the, the settlement
request is considerably lower than what the actual total claim was?
MS. TIPTON: Well, part of it is we had some bargaining room with statute of limitations because it was so
long before a suit was brought. Also, a good portion of it was for rental value of the property, and I
think there's some question of whether or not 610 square feet is really rentable for any purpose. So we
were just trying to reach a figure that everybody could support and that's how we came up with the 22.
COUNCILMEMBER MATEO: Thank you. Thank you, Chairman.
CHAIR MOLINA: Okay, thank you, Member Mateo. Mr. Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you. Should anything happen to any pedestrian, or if we had a
vehicle accident around those areas, what would be the County liability to this?
MS. TIPTON: At the present time without owning title?
COUNCILMEMBER PONTANILLA: Yes.
MS. TIPTON: I'm sure they would try to bring us in on some sort of theory that we had been maintaining the
sidewalk all these years.
COUNCILMEMBER PONTANILLA: And the property owners would face the same thing?
MS. TIPTON: And they would probably, yes, you know, in suits, everybody possible is brought in. Whether
they can recover or not is a different issue, but I'm sure both the County and the landowners at this point
would be brought in.
COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair.
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CHAIR MOLINA: Okay, thank you, Member Pontanilla. Any other questions or comments for the
Corporation Counsel with regards to this matter? Seeing none, the Chair has just one question. Do you
have any figures? Now, it was mentioned that from 1993 up until now the property owners were not
paying any property taxes. So from 1941 to 1992 any, do you have any figures available on how much
property taxes they were paying I guess for this subject parcel that's in question?
MS. TIPTON: I did calculate that at one time and I'm look ... gonna look and see. It was a very, it was really
low. It was based on an ... because it was all part of the larger parcel until '93, we did a pro-rata
amount, and it turned out to be like $15 a year.
CHAIR MOLINA: Oh, okay.
MS. TIPTON: Times, I think 30 or 40 years. Again, I don't have my calculations right. Wait, I take that back,
I do have them here. It was $830.44, approximately, for taxes from forty, 1941 to 1993, and
approximately $200 plus dollars from '93 to 2005 but that was such a minimal amount that we didn't
really consider that in the negotiations.
CHAIR MOLINA: I see. Okay, thank you for that clarification. My, how property values have changed over
time, huh? That was over 50 years, $800 in property taxes.
MS. TIPTON: Uh-huh.
CHAIR MOLINA: Okay, Members, without any additional questions, the Chair will make his recommendation
and that is the Chair will entertain a motion to support the proposed resolution entitled,
"AUTHORIZING SETTLEMENT OF LYNNE T. TAKAKURA AND ESTHER E. TAKAKURA VS.
COUNTY OF MAUl, CIVIL NO. 03-1-0471(3)".
COUNCILMEMBER TAVARES: So moved.
COUNCILMEMBER HOKAMA: Second.
CHAIR MOLINA: Okay, it's been moved by Member Tavares, seconded by Member Hokama.
discussion on the motion that's on the floor? Member Anderson.

Any

COUNCILMEMBER ANDERSON: Thank you, Mr. Chairman. I'm sorry, but I did have another question. I
want to sneak it in, if I may.
CHAIR MOLINA: Proceed.
COUNCILMEMBER ANDERSON: Mr. Arakawa, when I mentioned those two additional slivers, it appears
there is on the other side of Nihi Place also two slivers. So is the Department or Corp. Counsel pursuing
rectifying these to see that they're also deeded over to the County?
MR. ARAKA W A: Council member Anderson, the slivers that you see on the Makawao side of Nihi Place were
already dedicated to the County.
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COUNCILMEMBER ANDERSON: Oh, they were. When was that done?
MR. ARAKAWA: I believe it was in that same time frame, just prior to World War II. The subject property
that you're considering today got, apparently, as far as we can tell, got lost in the shuffle when the war
came.
COUNCILMEMBER ANDERSON: Well, I note that they did say that they couldn't come to a meeting of the
minds, apparently for the value of it. Okay, I just wanted to clarify that. Thank you, Mr. Chairman.
Thank you, Mr. Arakawa.
CHAIR MOLINA: Okay. Thank you, Member Anderson. Members, any other comments or questions as it
relates to the motion on the floor? Seeing none, all those in favor, signify by saying aye. All those
opposed. Thank you. The Chair will mark it unanimous.
MS. TIPTON: Thank you.

VOTE:

AYES:

Councilmembers Anderson, Hokama, Mateo, Pontanilla, and
Tavares, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Carroll and Johnson, and Vice-Chair Kane.

MOTION CARRIED.
ACTION:

ADOPTION of resolution.

CHAIR MOLINA: I believe that takes care of our business for today. The Chair thanks Corporation Counsel,
as well as Director Arakawa for participating in our matter today. Any announcement, Members?
Seeing none, the Committee of the Whole meeting for July 12, 2005, it is 10:05, is now adjourned.
Thank you for your participation.
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