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CHAIR MOLINA: ... (gavel). .. The Committee of the Whole meeting for August 30, 2005 is now in session.
Good morning, Members.
VICE-CHAIR KANE: Good morning, Chair.
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CHAIR MOLINA: We have in attendance the Vice-Chair of the Committee, Dain Kane, Committee Members
Tavares, Pontanilla, and Carroll. Excused are Members Anderson and Johnson. We have as far as Staff
goes our two Committee Analysts, Richelle Kawasaki-Lu and Shelly Espeleta, and Committee
Secretary, Yvette Bantilan. And from the Corporation Counsel's Office, we have Laureen Martin and
from the Prosecuting Office, we have Davelyn Tengan.
Members, we have three items on our agenda for today but before we do that the Chair will be
entertaining any proposals for public testimony. At this time, Committee Secretary, have we had any
sign ups?
MS. BANTILAN: No.
CHAIR MOLINA: Okay. No one has signed up for testimony today on our agenda items. The Chair will
leave it open for another ten minutes for our public to testify on any of our items for today. If no one
signs up by ... we'll make it 9:15, the Chair will close public testimony for today's agenda items. Any
objections to proceeding in that manner?
COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR MOLINA: Okay. Seeing no objections, we'll get right into our business here today.

COW-4(4)

INDEMNIFICATION AUTHORIZATION

(ROSEMOND K. PETTIGREW. ET AL. V. LINDA
LINGLE, ET AL., CIVIL NO. 05-00287 DAE/LEK) (C.C. No. 05-23)

CHAIR MOLINA: Our first item of discussion is the indemnification authorization, Committee of the Whole
Item 4, Rosemond K. Pettigrew, et al. versus Linda Lingle, et al. The Committee is in receipt of a
correspondence dated August 16, 2005 from the Department of the Corporation Counsel's Office
requesting consideration of a proposed resolution entitled "INDEMNIFYING RICHARD T. BISSEN,
JR. IN CIVIL NO. CV05 00287 DAE LEK ROSEMOND K. PETTIGREW, ET AL. V. LINDA
LINGLE, ET AL.". The complaint in this matter alleges civil rights violations and the purpose of the
proposed resolution is to indemnify Richard T. Bissen, Jr. in this case. To give us an overview of this
matter, we have Corporation Counsel Martin.
MS. MARTIN: Thank you, Chairman Molina. On April 22, 2005, Rosemond Pettigrew and Chris Hanapi filed
a lawsuit in Federal District Court alleging civil rights violations. The Plaintiffs named several
Defendants, including Linda Lingle, several Judges, including the Chief Justice of the Hawaii Supreme
Court, Ronald Moon, as well as Richard Bissen. Richard Bissen is named as a Defendant for events
which occurred while he was a Prosecuting Attorney for the County of Maui. The allegations against
Richard Bissen are primarily contained in Paragraphs 20 and 21 on Page 5 of the complaint and
Paragraph 151 on Page 26 of the complaint. Plaintiff... Plaintiffs allege, excuse me, Plaintiffs
allegations against Richard Bissen arise from criminal charges brought against the Plaintiffs in
approximately 1996. The complaint requests over $20 million as well as punitive damages. It appears
that Richard Bissen was acting within the course of his employment at the time of the alleged events.
Therefore, we are requesting indemnification for Richard Bissen.
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CHAIR MOLINA: Okay. Thank you very much, Corporation CounseL Members, any questions in open
session for this matter? We'll start with Member Kane.
VICE-CHAIR KANE: Thank you, Chair. Good morning. Ms. Martin, and forgive me, I was turning to the
reference pages that you gave us. Is there a request on your part for us to consider some additional
discussion in executive session?
MS. MARTIN: No, there isn't.
VICE-CHAIR KANE: Very good. Is there ... no, that's okay, Chair. I'll read through the Page 5 and Page 26
on the ... on what we have before us. Thank you.
CHAIR MOLINA: Thank you very much, Member Kane. Committee Members, any other questions for the
Corporation Counsel regarding this particular matter? Before the Chair recognizes anyone for
questioning, the Chair would like to recognize Member Hokama for our proceedings this morning.
COUNCILMEMBER HOKAMA: Good morning, Chairman.
CHAIR MOLINA: Good morning. Any other questions? If there are none, the Chair will make his
recommendation. The Chair's recommendation is the motion to support the proposed resolution to
indemnify Mr. Bissen in this matter.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
CHAIR MOLINA: Okay. It's been moved by Member Kane, seconded by Member Pontanilla. Member Kane,
as a maker of the motion, discussion?
CHAIR KANE: Mr. Chair, I'll be supporting this motion based on what I'm reading on both Page 5 and 26. I
think the allegations also admit that they were acting in their official capacity and are questioning what
or how they conducted themselves within their official capacity and I think this indemnification is
qualified because he was acting within the scope of his authority and it's just a matter of us defending
his actions while doing his duty. So I have no problem with supporting this indemnification. Thank
you, Chair.
CHAIR MOLINA: Thank you, Mr. Kane. Committee Members, any other questions as it relates to the motion
on the floor. Seeing none. All those in favor signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Chair will mark it unanimous, Members.
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VOTE:

AYES:

Councilmembers Carroll, Hokama, Pontanilla and Tavares, ViceChair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Anderson, Johnson and Mateo.

MOTION CARRIED.
ACTION:

ADOPTION of resolution.

CHAIR MOLINA: Thank you, Ms. Tengan for coming up.

COW-5(6)

SPECIAL COUNSEL AUTHORIZATION
MATTER OF ADVISORY
(C.C. No. 05-25)

OPINION

NO.

(MAUl COUNTY BOARD OF ETHICS ON THE
05A-4, REGARDING CONFLICTS OF INTEREST)

CHAIR MOLINA: Next on our agenda, Members, is Committee of the Whole Item 5(6), special counsel
authorization, Maui County Board of Ethics on the matter of Advisory Opinion No. OSA-4 regarding
conflicts of interest. The Committee is in receipt of a correspondence dated August 18th from the
Corporation Counsel's Office relating to this matter. The intent of the proposed resolution is to
authorize the employment of special counsel from the Office of the Corporation Counsel, County of
Hawaii, in the matter of Advisory Opinion No. OSA-4. From the Corporation Counsel's Office to give
us an overview of this matter, we have Mr. J.D. Kim. Mr. Kim, if you will.
MR. KIM: Good morning, Mr. Chair. Also with us is the Chair of the Board of Ethics is Caroline Egli Belsom.
CHAIR MOLINA: Okay. Ms. Belsom, please come on up and have a seat.
MR. KIM: This matter arose from correspondence from the Administrative Judge, not Administrative Judge,
but the Judge who oversees the CAAP Arbitration Program for the courts. He asked the Deputies of the
Corporation Counsel to participate in CAAP arbitrations. We had an issue of using County property
whether or not that would be an ethics violation or a conflict of interest of use of County property doing
other work. Actually, it's pro bono work that's not required but we aspire to under a code of ethics as
lawyers. So we need to have a ... we cannot advise Board of Ethics because it's questions involving
our ethics. We've asked that the Big Island come over and be Special Counsel to the Board. In April, I
went over to the Big Island to address the same issue for the Big Island - their CAAP Arbitration
Program with using County attorneys.
CHAIR MOLINA: Okay. Thank you, Mr. Kim. Committee Members, any questions for Mr. Kim or
Ms. Belsom on this matter? Member Hokama.
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COUNCILMEMBER HOKAMA: Chairman, for Mr. Kim, again just help us understand clearly what is a
Court Annexed Arbitration Program, please.
MR. KIM: Well in a ... Mr. Chair?
CHAIR MOLINA: Proceed.
MR. KIM: In any lawsuit that's I think less than $150,000 automatically the parties are put into this arbitration
program so they don't tie up the courts and this is one way to resolve issues prior to coming to court.
And if they can resolve it through the CAAP arbitration without having to go through the court system,
it saves everybody money and time.
MS. BELSOM: Mr. Chairman, if! could?
CHAIR MOLINA: Ms. Egli Belsom.
MS. BELSOM: The Court Annexed Arbitration Program is one in which I've participated. It is available to the
parties to use and in most instances it's required if the amount is less than $150,000. The reason for its
inception was to assist the court in clearing its dockets. The backlog was extremely heavy. The way
that it works is the parties . . . that the case is submitted to the Court Annexed Arbitration Program
Administrator. The Administrator sends it out to an attorney within the County to help to become the
arbitrator and that attorney could be one that practices in the area of civil law or civil litigation but it
may not. So we have attorneys that do let's say estates and trusts and they are still called in to assist.
The compensation is limited to $100 and not very much for the time that you spend. What it requires is
that the arbitrator contact the parties, set up a first pre-hearing conference by a certain date, set the date
for arbitration, and then proceed with the parties. If we're lucky, which a lot of times we are, about 60
percent of the cases will settle and will free up the court's docket. So it's a very useful and helpful
situation. So that's my hat on as an attorney.
As the Chair of the Board of Ethics, we are called ... our Board is called upon to review even potential
violations of the Code of Ethics, one of which a requirement includes that no County property or County
time be used for anything other than County business. The CAAP Arbitration Program technically is
not County business. Therefore, the Corporation Counsel's Office has brought before the Board of
Ethics a request for an advisory opinion as to: 1) whether or not members of that office may be able to
participate in the CAAP arbitration program, and 2) if they are allowed to participate, what the
guidelines would be from the ... from the Board of Ethics. And the Board clearly would like to address
this issue because it does pose a potential for violations of the Code of Ethics.
CHAIR MOLINA: Okay. Thank you. Member Hokama, any further questions?
COUNCILMEMBER HOKAMA: If I may, please?
CHAIR MOLINA: Proceed.
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COUNCILMEMBER HOKAMA: Mr. Kim, do you or any of your colleagues are you aware currently
participating in the CAAP Program?
MR. KIM: I believe there are two or three attorneys in our office who have participated and prior attorneys
from Corporation Counsel as well as one or two attorneys in the Department of the Prosecuting
Attorney. There are specific rules in our office wherein any of the honorariums is to be turned over to
the County. Also, ifit's during work hours, we have to take vacation and report that personal leave.
COUNCILMEMBER HOKAMA: So when you do this you're not on County time, you are not there
participating as a County attorney, but just as a licensed practicing attorney in the State of Hawaii?
MR. KIM: That's correct. Oh, obviously, we couldn't take cases involving the County.
COUNCILMEMBER HOKAMA: Are our sister counties, your colleagues and our sister counties, in the same
situation?
MR. KIM: Yes. Last quarter, I believe the Administrative Judge in the Fifth Circuit called all the attorneys
together and ordered them to participate in the pro bono program as well as the CAAP Arbitration.
What that Administrative Judge failed to see was the fact that at least on Hawaii County the use of
County property and County time is a public trust. Their Code of Ethics allow them to do so as long as
they have permission and so ...
COUNCILMEMBER HOKAMA: From the courts or from the ...
MR. KIM: No. Permission from ... in this case they went to the Board of Ethics in Hawaii County to seek
permission to use County property.
COUNCILMEMBER HOKAMA: Okay. So this in no way is considered government work even for the State
Judiciary?
MR. KIM: No. It is not considered government work.
COUNCILMEMBER HOKAMA: What should happen to you as an attorney if you do not participate?
MR. KIM: It's recommended that we do 50 hours of pro bono work as an attorney. It's only recommended.
Attorneys should aspire to do 50 hours of pro bono work. There's no consequences if we do not do any
pro bono work.
COUNCILMEMBER HOKAMA: So all the past previous work that your colleagues in our County's
department provided pro bono, was that ever questioned regarding ethics in the past that you are aware
of?
MR. KIM: No. What I believe occurred was the rules were promulgated in the Office of the Corporation
Counsel and so it was never questioned. They weren't on County time and the honorariums they
received was supposed to be turned over.
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MS. BELSOM: Mr. Chainnan, if I may?
CHAIR MOLINA: Proceed.
MS. BELSOM: Speaking as the Chairperson for the Board of Ethics, if that situation were to be brought as a
complaint to the Board of Ethics that County attorneys were providing services of that nature, the Board
of Ethics would more than likely take the position that it was in violation of the Code of Ethics. If under
the ... if we could find any use of County time or County property, which is the reason that it would be
brought as a complaint, more than likely.
COUNCILMEMBER HOKAMA: Okay. And just quickly, you mentioned the Fifth Circuit Court Judge
required that County's ... my understanding is Fifth Circuit is Kauai, County of Kauai?
MR. KIM: I'm sorry. It's the Big Island.
COUNCILMEMBER HOKAMA: Okay.
MR. KIM: Yeah, I misspoke. Third Circuit.
COUNCILMEMBER HOKAMA: Third Circuit.
MR. KIM: What, what happened was it wasn't required. He invited all the attorneys to his chambers and if you
turned down his invitation, you were to personally call him and explain to him why you would not be
able to appear before him in his chambers. He then set out the ... what Rule 61, which is the pro bono
work, then he invited all the County attorneys to participate as CAAP arbitrators. He also wanted them
to be ... wanted to use the Office of the Corporation Counsel's conference room to do these CAAP
arbitrations. Mr. Ashida, Lincoln Ashida, who is the Corporation Counsel, then intervened and said
look, we have to clear this with our Board of Ethics first before we can use County property_ And so,
they took that question up.
COUNCILMEMBER HOKAMA: Are you able to tell us-MR. KIM: Yeah. The Board of Ethics-COUNCILMEMBER HOKAMA: --what was the ...
MR. KIM: --their ethics because they have that proviso that all County property and time is public trust and
may not be used for any other purpose unless authorized. They went to the Board of Ethics who then
gave their authorization. It was phrased that it would be used de minimis time and de minimis property.
For example, taking phone calls, maybe using the County computer in off hours, and also using the
County conference room. And so the Board of Ethics ... their Board of Ethics saw no problem with
that.
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COUNCILMEMBER HOKAMA: Is our County rules and laws allow our Board of Ethics to make similar
judgments?
MR. KIM: Under our rules we don't have the same type of proviso. Their ... our rules are different.
COUNCILMEMBER HOKAMA: So is this just a ... we just going through a practice with already knowing
the end result?
MR. KIM: Well, our Board of Ethics, its an independent body. They have to make that decision. We could tell
them but it's not our position.
COUNCILMEMBER HOKAMA: No, no. But my question about being similar to Big Island ... if our
language does not say that last phrase "if authorized", then they have no ... I would assume the Board
has no parameters to make any other consideration but no.
MR. KIM: I'm not gonna speak for the Board. I can't speak for the Board.
CHAIR MOLINA: Ms. Belsom, do you have any comments?
MS. BELSOM: Just a comment. At our last Board meeting ... actually, two Board meetings ago when the
issue first came up, the Board at that time had Corporation Counsel in attendance, other than Mr. Kim.
During the course of discussion ... discussing the matter, after the fact, Corporation Counsel disclosed
that they could not assist us. However, there was a discussion at that particular point in time. The
Board at the time was inclined to allow the Corporation Counsel attorneys to perform such tasks but not
to use any County time or-MR. KIM: Property.
MS. BELSOM: --property. Seeing the discussion was such that these attorneys have an obligation under their
status as attorneys for the State ... licensed by the State. They also then have their obligations as
attorneys for the County. So the Board had some preliminary discussions. Before proceeding further, it
would like to have additional legal counsel with regard to its final opinion that it will draft in response to
the request for advisory opinion.
CHAIR MOLINA: Okay. Thank you.
COUNCILMEMBER HOKAMA: Last question, please.
CHAIR MOLINA: Excuse me, Member Hokama, can you hold on to that last question. I do want to give
Member Tavares a chance ...
COUNCILMEMBER TAVARES: He's asking the same question.
CHAIR MOLINA: Okay. And prior to recognizing Mr. Hokama, the Chair recognizes Member Anderson at
our proceedings today. Mr. Hokama.
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COUNCILMEMBER HOKAMA: Thank you for your ... allowing me these questions, Chairman. Does ...
do you and our other attorneys or colleagues file this under the annual financial disclosure of your pro
bono work? And if so, then I am assuming the Board reviews it just as they review our annual financial
disclosures.
MR. KIM: The deputy attorneys for either the Prosecutor's Office or Corporation Counsel are not under any
obligation to file a financial statement or financial disclosure. I believe the Prosecutor, her deputy, the
Corporation Counsel and his deputy file financial statements or financial disclosures. But I don't
believe they claim any of this under the financial disclosure.
COUNCILMEMBER HOKAMA: Okay. Thank you, Chairman.
CHAIR MOLINA: Thank you, Mr. Hokama. Members, any other questions for Mr. Kim or Ms. Belsom
regarding this matter prior to the Chair's recommendation? Member Kane and Members, please do your
best to make your voices heard. Weare dealing with some noise distractions here. Member Kane.
VICE-CHAIR KANE: Thank you, Chair. Just a follow-up on Corporation Counsel Kim's comment about
having no consequence to not I guess following Rule 6.1 of the Hawaii Rules of Professional Conduct
and the pro bono work that is recommended. I would assume and so help me understand this as an
attorney that if you were to not follow the recommendation of Rule 6.1, wouldn't there be in fact a
consequence . . . not in fact, but just a consequence that we all have a progression in life and as an
attorney if you don't comply with this or take this into consideration or if we as a body prevent you or
our Board of Ethics prevents you from doing that, would that hamper your efforts to aspire to one day
become the Chief Justice ofthe Hawaii Supreme Court? As an example, just to give you the extreme.
MR. KIM: Thank you.
CHAIR MOLINA: Mr. Kim, proceed.
MR. KIM: Attorneys are not limited to just this CAAP Arbitration Program to do pro bono work. Many of us
sit on boards or we do volunteer work. We do all sorts of community service for our churches, little
league, soccer, and all that type, and as far as legal services, we can do that. Nothing prevents us from
doing that now. It's just that it becomes more difficult. For example, we can be CAAP arbitrators, we
can run an office out of our home just as easily, use our cell phones instead of the County phones to take
calls and make appointments. It's just the use of County property during County time and that's hard to
keep track of. So once we get that clear, there's no problem with me doing ... becoming a CAAP
arbitrator as a County attorney. However, I probably have to run it out of my house. And I believe the
courts will open their doors to us in case we have to do hearings or whatnot and we can use the
courthouse instead of the County property.
VICE-CHAIR KANE: Thank you and just another line of questioning, Mr. Chair, and maybe one, maybe two
questions.
CHAIR MOLINA: Proceed.
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VICE-CHAIR KANE: The distinction between the Board of Ethics rules for the County of Hawaii and for the
County of Maui specifically to I guess the de minimis use of County time and resources, setting that as a
context, if I back up and first state or ask are you a salaried employee?
MR. KIM: Yes.
VICE-CHAIR KANE: And therefore, is there a distinct window of time that you are considered on the clock
for the County versus off the clock for the County? Eight to four job?
MR. KIM: I believe under the Public Trust Doctrine, as a County attorney and as a former Prosecutor, we were
required to be available between 7:45 and 4:30 so we were "on the clock". However, that's because of
an FLSA issue.
VICE-CHAIR KANE: Say that again. I didn't catch that last French word.
MR. KIM: Fair Labor Standards Act. Under the Public Trust, we could be disciplined as if we were hourly
employees even though ... we had to be accountable for the tax dollars, and so we could be treated
differently although we were salaried employees. In other instances where you're truly a salaried
employee and not under Public Trust, that is having to account for the tax dollars. You know, if I'm a
private attorney, I take a two-, three-hour lunch, it doesn't matter as long as I make up the time
somehow and do my billables.
VICE-CHAIR KANE: Yeah. Okay. And in the end this is basically we're asking for special counsel with a
maximum of $1000 because the potential conflict because you folks are already serving in your official
capacity to work with the Board of Ethics and because of that, you ... because you serve them as an
entity. No?
MR. KIM: That's correct. Ifit's a difficult position we've been put in to give them advice that, yes, we want to
do this program, let us use County property and telling them, oh, you know, it's no pilikia, no big deal.
VICE-CHAIR KANE: Yeah.
MR. KIM: But, you know, that's ... we would be then influencing the Board and that's not ... that would be a
conflict.
VICE-CHAIR KANE: Final question along that lines then. We're using Hawaii County's attorney,-MR. KIM: That's correct.
VICE-CHAIR KANE: --which is already it seems or the perception could be that they've already taken a
position as well. Is that correct or am I not reading something or reading any ... reading between any
lines, if you will? They've already taken a position. I mean that's why we're talking about this and
they've . . . is it going to be because you want them to come forward and look at our rules and the
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distinct differences between our Board of Ethic rules and the Hawaii County Board of Ethics rules that
would make a determination in this case?
MR. KIM: No. What they have to do is come in and apply our rules.
VICE-CHAIR KANE: That's what I'm saying.
MR. KIM: Yeah. It's sort of like a quid pro quo. We went over there. They asked ... actually, they did an
e-mail blast and asked for volunteers to come over to sit for their Board of Ethics and we volunteered,
and so they felt an obligation to assist us in the same manner.
VICE-CHAIR KANE: Okay. Thank you very much. Thank you, Chair.
CHAIR MOLINA: Okay. Thank you, Member Kane. Committee Members, any other questions for either
Mr. Kim or Ms. Belsom as it relates to this matter? Seeing none. The Chair's recommendation is to
entertain a motion to support the proposed resolution.
VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
CHAIR MOLINA: Okay. It's been moved by Member Kane, seconded by Member Pontanilla.
discussion? Seeing none. All those in favor signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: Thank you. Chair will mark it unanimous.
VOTE:

AYES:

Councilmembers Anderson, Carroll, Hokama, Pontanilla and,
Vice-Chair Kane, and Chair Molina.

NOES:

None.

ABSTAIN:

None.

ABSENT:

None.

EXC.:

Councilmembers Mateo, Johnson, and Tavares.

MOTION CARRIED.
ACTION:

ADOPTION of resolution.

MS. BELSOM: Thank you very much.
- 11 -

Any

COMMITTEE OF THE WHOLE
Council of the County of Maui

August 30, 2005

CHAIR MOLINA: Thank you, Ms. Belsom.
COW-31

LAWSUIT
CHALLENGING
EMPLOYMENT (C.C. No. 05-248)

RESIDENCY

REQUIREMENT

FOR

PUBLIC

CHAIR MOLINA: Members, we have one final item on our agenda today, which is Committee of the Whole
Item 31, a lawsuit challenging residency requirements for public employment. The Committee is in
receipt of County Communication No. 05-248 from Councilmember Tavares, transmitting an unofficial
copy of a class action lawsuit filed by Florida resident, Kevin R. Walsh, in the United States District
Court, District of Hawaii, on June 9, 2005. The lawsuit challenges the residency requirement for public
employment contained in Section 78-1, Hawaii Revised Statutes. The Committee may discuss this
lawsuit and may also consider the filing of this communication and other related action.
Again, from the Corporation Counsel's Office we have Mr. Kim, as well as Ms. Lovell, and from the
Department of Personnel, we have Mr. Lance Hiromoto. So we will just get a brief overview of this
matter and then afterwards, the Chair for opening comments from the Council Members part, we will go
to Member Tavares who submitted the communication to the Committee. So Corporation Counsel, who
would like to do the opening on this. I'll leave it to ... okay, Mr. Hiromoto, if you want to make
comments, go ahead.
MR. HIROMOTO: Mr. Chair, Members of the Council, our understanding is that a ...
CHAIR MOLINA: Excuse me, Mr. Hiromoto, can you pull the mike up, plus we're dealing with some
challenges of the noise ... construction noise that we have here today. Thank you.
MR. HIROMOTO: Our understanding is on or about March 15 th of this year, a gentleman by the name of
Kevin Walsh who from the complaint indicates that he is a resident of Florida, State of Florida, applied
for three positions or vacancies with the City and County of Honolulu, and on or about March 25 th of
this year, he received rejection notices for all three applications. The City and County stated that the
reason was due to non-residency in accordance with Hawaii Revised Statutes 78-1. On or about
June 9th , the American Civil Liberties Union of Hawaii Foundation on behalf of Mr. Walsh and others
similarly situated, filed a complaint with the U.S. District Court naming Kenneth Nakamatsu, Director
of Human Resources, City and County of Honolulu, the City and County of Honolulu as a jurisdiction,
and Mark J. Bennett, Attorney General, State of Hawaii, in its complaint. Our understanding is that
scheduling hearings are set for sometime in September.
CHAIR MOLINA: Okay. Thank you, Mr. Hiromoto. Prior to asking Corporation Counsel, I'd like to get I
guess Member Tavares since you submitted the communication to the Committee, I would like to ask
you for opening remarks.
COUNCILMEMBER TAVARES: Yes. Thank you, Mr. Chair. I submitted this because I heard about it
coming up and I think that we can recall during our discussions in the budget sessions that we heard
from various departments relating to us the difficulty of finding employees for certain positions. And
that in combination with the issues that we have regarding affordable housing and can we specify Maui
residents or not Maui, you know, Maui residents or residents of a particular community on the island of
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Maui or in our County, it has always been found that it doesn't meet Federal requirements or Federal
law to discriminate against housing opportunities based on residency. And so I thought it was rather
curious that in one sense we can restrict residency, but in others we can't. So I think in combination
with those two issues I thought it would be, you know, something that we should discuss as a Council
and where we go from here I'm not sure, but at least bring it up for discussion. Thank you, Mr. Chair.
CHAIR MOLINA: Thank you very much, Ms. Tavares. Corporation Counsel, do you have any comments
prior to responding to questions from the Committee?
MS. LOVELL: Thank you, Chair, and good morning, Members. I think I will prefer to respond to your
questions .. .(change tape) . .. because ... at least to the extent that I can because I'm not entirely sure,
you know, exactly what the nature of your questions might be.
CHAIR MOLINA: Okay. Thank you. Committee Members, the floor is now open for questioning for our
resource personnel. We'll start with Member Kane.
VICE-CHAIR KANE: Thank you, Chair. I guess the first question that comes to mind with this situation and
I'm referencing my colleague from Upcountry's cover letter, July 28, '05, regarding a potential position
that we may be put in because we are in compliance I guess you could say with HRS, and I think that's
the context that I see it in. That our residency requirement is in compliance with the Hawaii Revised
Statutes Section, I believe, 78-1. Now, ifthere ... if the County of Maui were to be put into a position
and I know Member Tavares is basically showing us in her communication that whether we decide to
take an active role of supporting or being the alternative is becoming a defendant in this case, can you
Ms. Lovell provide us with any indication of exposure that we may find ourselves in from a financial
perspective? Are you able to give any initial comment to that?
MS. LOVELL: Well, first of all, Chair and Member Kane, we would ... before we would have any financial
exposure, we would have to see if there is anyone who was refused employment or refused the
opportunity to apply for employment in Maui County. So the fact that there are some plaintiffs on Oahu
who live there but are not . . . I understand that one of the people at least is the spouse of a military
person who is stationed on Oahu in some military base and the spouse wishes to retain residency in
Florida for some legal reasons and has applied for City and County of Honolulu employment. I don't
know whether we have anybody here who has applied and has .. . (coughs) . .. excuse me, and has been
turned down who might wish to bring a lawsuit against us. Generally speaking, I would say that if we
were sued by a person who was turned away because the County felt constrained not to allow the
application due to State law, our defense would be that we are required to follow State law and that as a
County we aren't entitled to pick and choose from the State laws that we enforce. So ...
CHAIR MOLINA: Excuse me. I'm sorry, Ms. Lovell. Can you speak more into the mike?
MS. LOVELL: Sure.
CHAIR MOLINA: Yeah. Thank you.
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MS. LOVELL: So if we were ... if we were sued, I would file I would imagine a motion to dismiss seeing that
we don't have the opportunity to pick and choose which State laws to obey.
VICE-CHAIR KANE: Are you aware of Honolulu's ... have they taken a similar step in this case since they
are being held in this case or being, you know, put into this position. Have they already taken a step that
you just described is something that we would most likely consider doing?
MS. LOVELL: I do not know what they are doing. I have not spoken to anyone in their office. I don't know
who is defending the lawsuit or indeed even if they have been ... they have been sued. So all I can tell
you is that if this similar lawsuit came to us and crossed my desk, I would ... that's, that's the tactic that
I would most likely pick.
VICE-CHAIR KANE: My final question, Mr. Chair, before I yield is, Ms. Lovell, are you prepared to provide
us with a comment on whether or not this is something we should either: a) stand in the background and
observe, or b) become actively involved with?
MS. LOVELL: Chair and Councilmember Kane, I think actually that that is more of a policy or political
question than it is a legal one because as of now we know what the State statute requires our County
officials to do in terms of employment. We also have some mechanisms under State law to get
exemptions from the residency requirement for certain positions. I understand that certain police
positions because of the difficulty filling them can be exempted, for example, from the statute. So if we
get sued, I think we have a defense. If this body believes that there is a problem with getting qualified
government workers due to this statute and its restrictions, then one situation and one choice would be to
join the lawsuit and to try to get this statute. .. get it thrown out or another possibility, of course, would
be to work through the State Legislature and try to get it amended in some way. Those are all choices
and I really think it's more of a policy situation than a legal one at this stage particularly since we have
not been sued.
VICE-CHAIR KANE: No, and I appreciate your response. And it's important for us to know what's on the
minds of our legal consultants with respect to things like this. So personally, Mr. Chair, I think the final
alternative that was posed regarding us working with our State Legislature instead of trying to join a
lawsuit against them may be in our best interest. You know, again, it's not to demean any other
alternative that's out there, but for me that seems to be the best way to try and address something that
can be looked upon as, you know, ifit's unconstitutional, then that goes really far. We need to be really
clear on where we're going with that. Thank you, Chair.
CHAIR MOLINA: Okay. Thank you, Member Kane. Member Anderson.
COUNCILMEMBER ANDERSON: Thank you. Thank you, Chairman. Ms. Lovell, have you done any
review of this lawsuit? Had a chance to do that?
MS. LOVELL: Yes, Councilmember Anderson, I have at least ... I've read the complaint and I've-COUNCILMEMBER ANDERSON: And do you ...
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MS. LOVELL: --also read the Alaska case ... the Alaska case on which it's based. And just by coincidence I
was a Law Clerk for the Alaska Supreme Court when that case came before the court. I have sort of a
vague, distant memory of how that came about and I have looked at the differences between the Alaska
statute at the time and the facts and circumstances that arose during the Alaska Pipeline employment
boom that was happening in Alaska in the mid-70's and our statute here in Hawaii. And there are some
I think critical differences.
COUNCILMEMBER ANDERSON: Between our State statute and the statute that Alaska had at the time?
MS. LOVELL: Yes. The statute that Alaska had at the time required that people have Alaska residency in
order to work on the pipeline of one year's duration and the pipeline was ... it was probably the only
major employer in Alaska at the time other than perhaps the military. And there were thousands and
thousands and thousands of dollars to be made. So those jobs were highly sought after welders,
pipefitters, even people like hotel clerks who would help up at the housing that was provided at Prudhoe
Bay for the workers and so forth. So those jobs were deemed very, very valuable to have, and I think
the labor unions and the legislature together wanted to be sure they were reserved for Alaskans, many of
whom had not had steady employment, had not had employment with health benefits or with union
membership, had not had those opportunities in the past.
On the other hand, the companies ... the oil companies who were involved desperately needed highly
qualified and highly skilled workers particularly as I recall, welders and people who could do x-rays on
pipeline wells and that sort of thing. So that was the controversy and the Alaska statute that came out of
it required that those jobs be reserved for people who had been residents of Alaska for one year. Part of
the background was they wanted particularly to keep Texans out of Alaska because a lot of people from
the Texas oil fields had come up to Alaska and there were bumper stickers and all sorts of campaigns
against Texans that you can kind of imagine might resonate here with certain parts of our population
with respect to people from other states.
But our statute regarding residency for public employment in Hawaii merely requires that you be a
resident at the time you apply. I mean so basically you can get off the plane one day, you know, rent or
buy a house, establish an address, get a driver's license, and you know, apply the next day.
COUNCILMEMBER ANDERSON: So the Alaska case was for private companies, not for public employees?
MS. LOVELL: Yes, it was. There was an executive order and Alaska Department of Labor regulation that was
involved but the statute itself dealt with certain kinds of employment particularly related to the building
of the Alaska Pipeline. There was kind of a public or quasi public angle to that though because the
pipeline was built by a consortium of oil companies but the State got a lot of revenues from it and also
the native Alaskan ... native corporations received a lot of land and financial compensation in exchange
for letting the pipeline go through. So pipeline employment was, was kind of I would say a hybrid. It
wasn't ... people were not getting their paychecks from a government entity but the government was
benefiting.
COUNCILMEMBER ANDERSON: And so was the lawsuit in Alaska based on a constitutional challenge?
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MS. LOVELL: Yes. It was based on the right to travel in the interstate commerce classes I recall.
COUNCILMEMBER ANDERSON: And so did the Supreme Court decision overturn that State statute?
MS. LOVELL: Yes, it did.
COUNCILMEMBER ANDERSON: So if this were ... ifthis case that we have in front of us now were to find
favor with the District Court, is it likely that it would be challenged at the Supreme Court level? Or if,
excuse me, if the ... if the result of this District Court decision is favorable to the plaintiffs, would it
then follow that the State statute would have to be rewritten or is it more likely that it would be
challenged at the Supreme Court first?
MS. LOVELL: Well, I think ... I think that would be up to the Attorney General and I suppose the Governor
to decide whether if a Circuit Court, in this case from the First Circuit, ruled that the statute was
unconstitutional whether they would ... actually, also the Legislature would have to decide whether to
allow that result to stand or to take it up. I expect that if it goes the other way, if the Circuit Court rules
that the statute is constitutional, I would expect that the challengers would take it up as far as the Alaska
Supreme Court, possibly even the U.S. Supreme Court. I understand that some years ago, I want to say
in the early 80's, possibly late 70's, there was a residency requirement for taking the Hawaii Bar exam if
you wanted to be licensed to practice law in this jurisdiction. And I had thought actually that there was
a challenge in Hawaii to that regulation but when I was doing some research for this purpose I was not
able to find any such lawsuit. I did, however, find at the time ... at about that same time, a lawsuit that
was brought in another state that had a very similar, similar restriction and that did go all the way up and
it was found to be unconstitutional. And I assumed that it was on the basis of that lawsuit in another
jurisdiction that the Hawaii Bar Association changed its rules and took out the residency requirement. I
believe before that you had to be a resident of Hawaii for three years and had to own property here.
COUNCILMEMBER ANDERSON: So is it fair to say that the State statute in place right now will not. ..
(coughs). .. excuse me, be able to withstand a constitutional challenge?
MS. LOVELL: Actually, that's a very interesting question. My sense is that it's a much more narrowly
focused statute than the Alaska one was, and therefore, it's not as clear to me that it would be
overturned. I think it will present a very interesting case for some judge to decide and that there can be
strong arguments on either side of it. In some ways I would not predict a slam dunk win for either side.
COUNCILMEMBER ANDERSON: Mr. Chair, I'm somewhat in agreement with Councilmember Tavares in
that it seems that the statute is somewhat antiquated. Maybe when it was initiated there was a purpose
for it, but you know, all around us private industry in Maui County are bringing in people from all over
the United States to work in Maui County, and yet, government is hindered by a more narrow pool of
applicants. And we all know that this ... Hawaii is not the same as any other state. You can't just
throw a suitcase in your car and cross the state line to apply for a job. You have to make a major
endeavor to come here and establish residency and I think that that ... that, that prohibits a lot of very
well-qualified people from coming to work in Hawaii and Maui County. And we know that we're short
engineers - drastically short on engineers, not just in the public sector but in the private sector, too. And
it seems to me that if we could support this in some way without opening ourselves up to some kind of
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liability, that it might be helpful in encouraging the State Legislature to change the statute. So I'm just
wondering, Ms. Lovell, would it be appropriate and do you think the County, Corp. Counsel, could
provide a supportive ... a very supportive amicus brief to this case and what would be the repercussions
of that if we should do that?
MS. LOVELL: Chair and Councilmember Anderson, if it is the will of this body that the County participate in
this lawsuit as a plaintiff, our office would be honored to participate and assist. And I could assign
someone, either myself or one of the other people in our litigation section to work on the case and I
think ...
COUNCILMEMBER ANDERSON: But now isn't that one step further than an amicus brief to become a
plaintiff?
MS. LOVELL: Oh, right. I'm sorry. I was thinking along the lines that was first suggested which is that we
would actually join the lawsuit. But no, there are also ... there is also I guess the possibility that we
could file an amicus brief and again if that's the will of this body, we would be happy to participate in
that endeavor. First you would have to get permission from the judge to whom it's assigned because
whether to accept an amicus brief is discretionary with the judge. So what we would do is we would file
a motion requesting permission to file and if that were granted, then we would file a brief in support.
COUNCILMEMBER ANDERSON: Could you give us a brief maybe pro and con between becoming a
plaintiff or just filing an amicus brief?
MS. LOVELL: Well, if you file an amicus brief, your participation is limited and hence, the cost of
participation and even the duration of the participation is somewhat limited. If you file the brief, you
would file I guess one brief so that would take I don't know perhaps a couple of weeks of our office's
time of maybe one or two attorneys. Then you would have the opportunity to appear at the hearing and
make brief oral arguments in support of the position. But that's only if the judge to whom the matter is
assigned allows that participation. To join as a plaintiff we would also I think have to file a motion of
some kind seeking to intervene in the lawsuit stating what our interest would be. That motion could be
challenged by the other side and it would be ruled upon by the judge and then if we were allowed to
intervene as a plaintiff, I would say that our participation might extend beyond your briefing because if
the issue were not somehow resolved on the briefs, we would then be more embroiled in a lawsuit.
COUNCILMEMBER ANDERSON: So if we were to file an amicus brief which basically my understanding of
that is that it's basically a statement of support and, and it would outline why the County is in support of
changing the law, what the benefits would be basically.
MS. LOVELL: Yes. I think what we would have to do would be to work with our Personnel Department to
find out some statistics or facts to present in any brief such as how many positions here are unfilled, how
many have gone unfilled for a particular length of time, what positions we have difficulty in filling, what
the turnover rate is, and so forth. I think what we would have to do is we would have to tell our story, so
to speak, and indicate why we feel affected adversely by this law if that is in fact the feeling of this
body.
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COUNCILMEMBER ANDERSON: It seems, Mr. Chair, that that would be a more friendly way of going
about this even though I'm not privy to this ... the employment situation for the City and County of
Honolulu but I would think they have a much less burdensome problem than we do in recruiting people
because they have such a large base to draw from. But if we did an amicus brief, it would be a way of
getting our story out there, letting people know the situation, and why we would support a change in the
law. But at the same time by not being a plaintiff in the suit, then we wouldn't necessarily be going
against City and County of Honolulu's position. So I'm just throwing that out there as an option that
maybe the Members would want to consider.
CHAIR MOLINA: Okay. Thank you, Member Anderson. Member Carroll.
COUNCILMEMBER CARROLL: Thank you, Chair. Councilmember Anderson did cover some of the things
that I wanted to talk about but I don't like the idea of us supporting this type of lawsuit. When we had
problems like this with the Police Department two years ago, we worked with the Police Department
and our Legislators and we did put in for an exemption to where you could apply but you had to be a
resident the first day of employment. It was that simple. If the Members feel strongly that we need to
have that for all County employees, we could simply go over there and apply for an exemption for the
County to just change that one portion pertaining to Maui County to where you would have to be a
resident on the day of employment. And then there's no problem because obviously if the person is
going to work over here, he's gonna have to be a resident, but it allows him to apply for the position
anyplace in the United States. It doesn't matter where he's living at the time of application. He just has
to be a resident at the time of employment. Now we changed that and we got the exemption for the
Police Department. Honolulu Police Department has long had that exemption and we finally got Maui
on an even footing with them. But I would hope that we would look at our needs and what we feel is
best for Maui County and as a Council we could always petition our State Legislators to amend the
statute or change it. But I don't feel comfortable supporting somebody's lawsuit from Florida. Thank
you.
CHAIR MOLINA: Thank you, Mr. Carroll. Question for Corporation Counsel. For clarification, if the County
were to participate in this case, this would be a decision ... an executive decision. Am I correct and that
the Council can urge the Mayor to participate in a lawsuit but the Council per se cannot join? It would
have to be a decision made by the Executive Branch. Am I correct?
MS. LOVELL: I think, Chair, that that's probably correct because this does effect ... affect an Executive
Department. So what it would be would be some kind of sense of the Council or resolution or
something indicating what the will of the Council was with a request and recommendation to the
Executive. Also, I should point out and perhaps Lance can follow-up but we do have here in the County
a opportunity to get exemptions from this regulation or statute in cases where we are having difficulty
filling certain positions, particularly positions that have some kind of technical or scientific background
or that are essential to the public health and safety such as police officers. And I do understand that our
department has exempted ... gotten exemptions a number of times in the past to allow people from
outside the State to be hired in various County departments.
CHAIR MOLINA: Thank you. Member Johnson.
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COUNCILMEMBER JOHNSON: Do we have any statistics at all regarding the out migration of employees
let's say that have been in our employ before but went to other states that had no residency requirement?
What I'm trying to establish is okay, if we're allowing ... if we're keeping people out from outside and
yet we're losing employees to other jurisdictions because they have maybe more liberal residency
requirements or no residency requirements, I wonder if that puts us at a disadvantage. So would you
know if we have any information on where our employees may have gone?
MR. HIROMOTO: Mr. Chair?
CHAIR MOLINA: Mr. Hiromoto.
MR. HIROMOTO: Councilmember Johnson, .. .(coughs) . .. excuse me, we don't have any statistics like that.
I know that there was an issue that Police one time brought up about certain jurisdictions on the
mainland coming down and hiring their police officers, but overall we don't have any statistics like that.
COUNCILMEMBER JOHNSON: Mr. Chair, I would be really curious to know if that puts us as a County at a
disadvantage because if it's really easy for people to gain employment and perhaps be encouraged
through other incentives to out migrate, then I think that leaves us at a disadvantage. Because right now
we have a really big shortfall in a lot of the . . . even our construction segments, our teaching
professions, other things that are outside of County government but that are really putting additional
pressure on our ability to actually hire. So I'd be really concerned about what other jurisdictions or
where employment opportunities might occur so that at least we're looking at some of those regulations
and how they would actually require people to be residents or at least maybe even . . . I know we
sometimes have difficulty with incentives. But I'm really concerned about having our County be at a
disadvantage when it comes to hiring. Thank you.
CHAIR MOLINA: Thank you, Member Johnson, and by the way, forgive me for not recognizing your
presence earlier to our meeting today. And for the record, Members, we have closed public testimony
by the way on all these items. Members, any other questions? Member Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you, Chairman. Maybe for Mr. Hiromoto in regards to some of
the departments that have gone through a budget process that recognize insufficient manpower to some
of the more professional type of jobs that we have here in Maui County. Have any of the other
departments, like say Planning, Department of Public Works, as well as the Water Department, have had
. . . approached the State for some exemptions to hire those professionals to come work for the Maui
County?
MR. HIROMOTO: Mr. Chair?
CHAIR MOLINA: Mr. Hiromoto.
MR. HIROMOTO: Councilmember Pontanilla, Section 78-1 of the Hawaii Revised Statutes allows the
Director of Personnel Services to waive the residency requirement in a critical to fill types of positions.
So I just counted yesterday we have approximately 14 classes that have their residency requirement
waived and among those are the Civil Engineers, Planners ... higher level Planners, we have the Police
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Officers which is exempted by the same statute 78-1, Police Evidence Specialist .. .(change tape) . ..
series, we've waived the residency on that, and the Water Treatment Plant Operator, licensed operators,
we've waived the residency on those ... that series also.
COUNCILMEMBER PONTANILLA: Thank you. Chair, I think we should be working with our State
Legislators in regards to maybe amending HRS 78 to make it more I guess easier for counties to hire
people from the outside. I don't feel comfortable in, you know, joining this lawsuit here. Thank you,
Chair.
CHAIR MOLINA: Okay. Thank you, Member Pontanilla. Any other questions for this item? Member
Tavares.
COUNCILMEMBER TAVARES: Not necessarily a question or maybe it is a question to Personnel Services.
At what point in time in the recruitment process does a waiver get applied for?
CHAIR MOLINA: Mr. Hiromoto.
MR. HIROMOTO: It's the sole discretion of the Director of Personnel Services but what we've done is looked
at classes that are related. For example, I had mentioned that the Civil Engineer I, II, III, IV classes, we
have waived the residency requirement. So when we go and recruit for a Civil Engineer V, for example,
which is a higher level class, we know that we're not getting applicants at the lower level so we would
automatically go out waiving the residency at the time of recruitment from the beginning for the higher
level classes. So we take a look at around . . . we also take a look around the State and if we see a
particular class in another jurisdiction on their continuous recruitment list, we know that we're gonna
have some difficulty also in recruiting for that position so we may all go from the beginning waiving the
residency requirements. So I guess it's basically the Director's discretion.
COUNCILMEMBER TAVARES: And is it ... is there a difference between establishing a shortage than
waiving the requirements?
MR. HIROMOTO: I'm not sure what that is but we have a shortage like a shortage differential that is a dollar
... fixed dollar amount that we add to a class's basic rate of pay. So when we hire these people, they
come in at a higher rate of pay than what's in their contract. That's a shortage differential that we apply
to classes.
COUNCILMEMBER TAVARES: Okay. It has nothing to do with the shortage of applicants?
MR. HIROMOTO: Oh, it ... well, yeah, it does ... .(laughter). .. Yeah, because that's how we recruit them
because we say we're gonna pay them at ... let's say right now we have the Water Treatment Plant
Operator series, Class I, II, III, and IV, that have a shortage applied to them. So they come in at a rate
that is higher than their contractual rate and that's because we're having difficulty in recruiting for these
classes.
COUNCILMEMBER TAVARES: Okay. Thank you. After we're done with the questions, then I'll make
some other comments. Thank you.
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CHAIR MOLINA: Thank you, Member Tavares. Member Pontanilla.
COUNCILMEMBER PONTANILLA: Thank you. So the department have the ability to make some changes
in regards to recruiting, you know, people from the out-of-state recruitment?
MR. HIROMOTO: Yes. The Director of Personnel Services has the discretion to waive the residency
requirement for these classes that we determine to be critical to fill the shortage classes.
COUNCILMEMBER PONTANILLA: Thank you.
CHAIR MOLINA: Okay. Thank you, Member Pontanilla. Prior to entertaining more questions from the body
and a recommendation from your Chair, it is seven minutes after the hour of 10:00. At this point, the
Chair needs to make an appointment with the nearest restroom so we'll go ahead and take our morning
break. This meeting shall be in recess until 10:20. . .. (gavel) . ..
RECESS:
RECONVENE:

10:08 a.m.
10:23 a.m.

CHAIR MOLINA: ... (gavel) . .. The Committee of the Whole meeting of August 30th is now back in session.
Thank you very much, Members, for that well needed break. When we last left off we were discussing
Committee of the Whole Item 31 which is the lawsuit challenging residency requirement for public
employment and the floor right now is still open for questions for our resource personnel. Members, do
you have any additional questions for our personnel before the Chair makes his recommendation?
Member Tavares.
COUNCILMEMBER TAVARES: Mr. Chair, I have one question I should have asked Lance in the break.
CHAIR MOLINA: Proceed.
COUNCILMEMBER TAVARES: Have we ever turned away inquiries about employment for the County
either by phone or by letter because somebody was out-of-state ... from out-of-state?
CHAIR MOLINA: Mr. Hiromoto.
MR. HIROMOTO: You mean that if we rejected applications or disqualified applicants because of
non-residency?
COUNCILMEMBER TAVARES: Yeah.
MR. HIROMOTO: Yes.
COUNCILMEMBER TAVARES: You have?
MR. HIROMOTO: Yes.
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COUNCILMEMBER TAVARES: Okay. So we could very well be part of the suit, too,-MR. HIROMOTO: Correct.
COUNCILMEMBER TAVARES: --in that aspect?
MR. HIROMOTO: Correct.
COUNCILMEMBER TAVARES: Okay. Before you make your recommendation, Chair, if I may share a few
thoughts?
CHAIR MOLINA: Proceed.
COUNCILMEMBER TAVARES: Thank you very much for bringing this subject matter up because I think it
is important to us. One of the ... we are, you know, been made aware of and some of us knew before
about the ... that there's been a waiver of the requirement in certain classes because we've had
difficulty recruiting people in certain job descriptions. The part that I feel is ... I mean I know there is a
mechanism to do this but it takes time to go through that mechanism. And once, you know, first of all,
you have to, you know, get to a point where you establish that there is a shortage of qualified applicants
for a particular position within the County of Maui and then from there go to request the waiver. And
some of these waivers have been established and I think as DPS has informed us, Mr. Hiromoto has said
that there are 14 classes now that have had waivers for recruitment outside of the County of Maui or the
State of Hawaii. So I think that's moving us in a good direction.
I would support us looking at this in light of our HSAC package, our legislative package to go to the
Hawaii State Association of Counties, and hopefully, we could get the other counties to join us or to
support this to have the State Legislature re-Iook at the law that is controlling all of us right now. And
even if they don't want to get rid of the law, to make it easier for recruitment to occur outside of the
State of Hawaii whether it be, you know, something that's simple in that we don't lose time. Because I
think as you remember, Members, while even we were recruiting and testing and interviewing for our
own personnel in Council Services that we lost some people just because of the time it took to get a
decision one way or another. So we may be losing good applicants. And then this very competitive job
market that we're in now, you know, time isn't on our side when we're looking for qualified employees.
So I would suggest that we do follow-up with a piece of legislation to help us to give us more flexibility
in the County level with regard to hiring. You also might know that or remember that MEDB through
one of their programs has that Kamaaina Come Home Program and so they are able to bring ... you see
the private sector is able to bring in people from wherever and we're hampered because we don't have
that same flexibility. And particularly where we're dealing with former residents of Maui County that
want to come back home, but of course can't make that move as I think Ms. Anderson or Ms. Johnson
was pointing out, it's quite an expense to move over here, establish residency, then apply, and then you
might not get the job. I mean that, that's asking too much for people and if a person has a family, that's
even more a compounded expense to make that sort of drastic life move much less a career move. So
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hopefully, we can work something out through our legislation and put it together and ask for the HSAC
to support it. I would certainly go along with that. Thank you, Chair.
CHAIR MOLINA: Thank you very much for your comments, Member Tavares. Member Johnson.
COUNCILMEMBER JOHNSON: I did have one additional question and I apologize if this was already asked.
But the general way that we have interviewed applicants from off-island is it required that they be on
island at least for the interview when we do interview, and if they are on island, I'm assuming that
they've paid their own expense to get here. Would you be able to address that?
CHAIR MOLINA: Mr. Hiromoto.
MR. HIROMOTO: Mr. Chair, Ms. Johnson, I don't think that the ... we don't do it. Department of Personnel
Services would not do the interview but I do recall that some departments do telephone interviews for
mainland applicants, and of course, those are the positions that we ... are classes of work that we've
waived the residency requirement on. So I don't believe that during the interview process that the
applicant need to be present on island. However, a lot of departments would tend to want that because
they want the eye-to-eye contact.
COUNCILMEMBER JOHNSON: Okay. But you have no knowledge of if they're going to be interviewed,
who pays for the expense for them to get from wherever they are here?
MR. HIROMOTO: You mean like traveling, transportation?
COUNCILMEMBER JOHNSON: Yes. Let's say you've only maybe got one or two applicants and they're
both from off-island and you want to have a face-to-face interview, I just was curious if that expense is
being borne by the County as part of I guess an accommodation, if you will, to see which would be the
more qualified applicant.
MR. HIROMOTO: I'm sorry. I don't have any information on whether departments do that, whether they do
pay for the applicants to come over for an interview.
COUNCILMEMBER JOHNSON: Okay, and that, Mr. Chair, I'd also ... because I think it's easier for us to
get the information for the people who are being interviewed here in Maui County. I would ask though
that we also look at how City and County of Honolulu if they just absolutely never do that, ifpeople are
using on island addresses because they've just recently relocated, if there's anything else that would help
us to make a determination as to who's incurring the expense 'cause I think that makes a difference to
the taxpayers. If the taxpayers are footing the bill to bring people from elsewhere here to interview and
those individuals are then competing with people who have similar qualifications on island, that to me
doesn't seem right because, you know, it's just taking taxpayer money and utilizing it for people that
really ... while they might be qualified, they would also perhaps be taking jobs away from those who
are qualified applicants who live on the island. And I think that, for me anyway, would be really
important. Thank you.
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CHAIR MOLINA: Okay. Thank you for those suggestions and comments, Member Johnson. Members, any
other questions or comments before the Chair makes his recommendation. Okay, seeing none. First of
all, I want to thank Member Tavares for bringing this matter to Committee for this worthwhile
discussion, to say the least. We're all well aware of the shortage of critical personnel for County
government - teachers, police, engineers, and the like. And it's now even more difficult for government
to compete with the private sector for the services of these individuals. Now as it relates to this matter,
the lawsuit itself, it is your Chair's preference to let the lawsuit play itself out.
I would like to ask one quick question of Corporation Counsel, if they have a general timetable of where
this matter is at currently and a timetable of if there's any idea as to when this matter may be settled for
the Committee's information? Or even Mr. Hiromoto, if you have some insight?
MR. KIM: Mr. Chair?
CHAIR MOLINA: Proceed.
MR. KIM: I believe September is the date that they'll be calendaring this issue for the District Court. Also, we
understand that there has been a second amendment filed on the complaint leaving Mr. Nakamatsu out
or taking him out of the lawsuit personally.
CHAIR MOLINA: Okay. Thank you.
MR. KIM: And that's all we know at this time.
CHAIR MOLINA: Alright. Thank you, Mr. Kim. Continuing on with my comments, it's just your Chair's
opinion that if we were to become participants in a so-called . . . in this lawsuit I believe it could
possibly create an air of animosity between County and State and it's always been my belief it's better to
work with our Legislators rather than get into a potential confrontational situation. So with that being
said I can agree that the law is antiquated. I think it needs to be looked at and I would prefer to defer
this matter to give us time to let ... not only let the lawsuit play itself out, but each one of us can
network with our State Legislators or as Member Tavares suggested maybe make it just part of our
HSAC package for all the counties to look at and join in and urging our Legislators to look at
considering, you know, making amendments to this law so as not to restrict the County's ability to hire
people outside of the State of Hawaii to fill these critical needs in our community. If the Committee ...
any Committee Member has another option to consider, the Chair is open to that as well. Members, any
comments? Member Kane.
VICE-CHAIR KANE: Thank you, Chair. I think Member Tavares brought forward a potential alternative for
us to consider with respects to it being a legislative package item and I think it can serve dual purposes,
one for HSAC, as well as one for the Maui Legislative Package. And I believe, Mr. Chair, through your
communication you've provide us with a deadline to submit proposals to this Committee by I believe
September 21 st under your signature. And so that may be a way Ms. Tavares can perhaps put forward a
proposal of potential language to amend 78-1 and we can look at it under the dual, you know, heading of
HSAC, as well as Maui Legislative Package items. And if that is something that we consider favorably,
then we could look at filing this said communication here or this item and open it up in the context of a
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legislative package item. Chair, so just as you've requested items or alternatives, excuse me, that may
be another one following up on Member Tavares' recommendation.
CHAIR MOLINA: Okay. Thank you, Member Kane. And before I recognize any other Member for additional
comments, I would ask that we somewhat restrict our comments on HSAC packages itself because it's
not, you know, posted on our agenda. So if we can sort of stay ... keep it as close to the vest as we can
to this particular matter without expanding our discussion on HSAC packages as well. So any other
comments for Members to consider?
MS. KAWASAKI: Mr. Chair?
CHAIR MOLINA: Staff.
MS. KAWASAKI: Pardon the interruption but one of our other Legal Analyst has indicated that the ACLU has
publicly gone on record saying that Maui County will be added as a defendant in this case and so in that
situation it would probably be best to leave this item open because they would ... Corporation Counsel
would probably be coming down to discuss the matter with the Committee. And rather than file it and
then having to have a separate item come back under settlements or special counselor whatever other
sub-item, we already have a item open. So we can . . . if we left it open, then it will just be an
independent discussion on that one particular case.
CHAIR MOLINA: Okay. Thank you, Staff. Member Kane.
VICE-CHAIR KANE: Mr. Chair, and that's fine but I think this Committee has the freedom to have things
with a direct referral and if we are going to be added, right now it's something that has been said but
hasn't been done yet as far as the ACLU coming forward. If they do in fact add us as a defendant, then I
think Corporation Counsel with respects to special counsel and/or settlement would be coming down
with a resolution which they can do as a direct referral and the discussion should focus specifically on
the content of that resolution with us being a potential defendant. So I still don't see a problem with us
considering a filing of this one because it's in the context of focusing on the Honolulu's case and with
our discussion whether or not we're gonna go support it or be a defendant of it. I think in Member
Tavares' comments, the alternative to ultimately become a defendant in this case, well, we've just
indicated that that looks like that's going to be the likely alternative we're going to end up in without
choice. So it becomes moot in other words because this . . . the context of the communication is us
considering being supportive of it. If we're going to become a defendant, we can't support something
that we're a defendant of. So, anyway, I appreciate the Staffs comments but in this case I think we
have the flexibility that are contained within the procedures of this Committee and this Council that
allow us to hear it as soon as it comes down to us in the context that it's going to be presented by Corp.
Counsel.
CHAIR MOLINA: Okay. Thank you, Member Kane. Member Tavares, you have any final comments on the
Chair's recommendation or the other alternative whether to file this matter or keep it open, defer it and
keep it open?
COUNCILMEMBER TAVARES: Yeah. Mr. Chair, I would request a short recess.
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CHAIR MOLINA: Okay. Recess subject to the call of the Chair. .. .(gavel) . ..
RECESS:
RECONVENE:

10:40 a.m.
10:44 a.m.

CHAIR MOLINA: ... (gavel). .. Committee of the Whole meeting for August 30 th is now back in session.
Members, after conferring with Corporation Counsel and Staff, your Chair will still stand by his
preference to defer the matter. However, we have had a recommendation or suggestion from Member
Kane to file the communication. If Member Kane it is your preference to make a motion to file, the
Chair is open to that as well.
VICE-CHAIR KANE: No, Chair, I'll follow your recommendation to defer.
CHAIR MOLINA: Okay.
VICE-CHAIR KANE: No problem.
CHAIR MOLINA: Okay. Thank you very much, Member Kane. So again, for the reasons that I stated for the
deferral earlier, we'll go with that. In the meantime, the Chair will entertain any other recommendations
from the body as it relates to the concern with regards to the State law in terms of residency and the
hiring of public employment. Member Hokama.
COUNCILMEMBER HOKAMA: Chairman, I'm open to your recommendation to us this morning. My
question to you as our Chairman though is if a scenario plays out which is that the County of Maui will
become enjoined into this City and County lawsuit, then wouldn't the transmission of a resolution
asking us for consideration under a claims and settlements program come under a different Committee
of the Whole item and not under 31? And if that's the case, Chairman, then I would ask you to think of
the filing.
CHAIR MOLINA: Okay. Let me confer with Staff on that. Richelle, can you respond to that?
MS. KAWASAKI: Mr. Chair, this would be treated similar to, as you would know in your binders, there is a
separate item for Montana Beach where all related ... because there was so much correspondence for
that particular case, there was a separate item that was set up with a separate County Communication for
Montana Beach. And what happened in that situation was any request for special counsel or the
multiple requests for settlements all came under that one item rather than having them separated
between the various umbrella items that we have in the Committee. And this would be treated in the
same manner.
CHAIR MOLINA: Member Hokama.
COUNCILMEMBER HOKAMA: Chairman, again, I just bring up what I would consider preferring and
cleaning up your master calendar.
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CHAIR MOLINA: Okay. Thank you, Member Hokama. And it was interesting that that particular lawsuit was
named as we know that has sort of snowballed into something even bigger and more and more things
transpired and all kinds of occurrences are going on with that matter but we're gonna restrict discussion
on that. Although it does seem imminent, as Staff mentioned earlier that we may be named as a
defendant in this particular case, that is I guess one reason why your Chair has a preference for deferral
and leaving it open. So it's a case of until further notice.
VICE-CHAIR KANE: No objections to your deferral, Chair.
CHAIR MOLINA: Okay and thank you, Member Kane, also for your suggestion because I think it warranted a
good discussion on that. So with that being said the Chair will defer this matter. Any objections?
COUNCILMEMBERS VOICED NO OBJECTIONS.

(Exc. RC and DM)

ACTION: DEFER pending further discussion.

CHAIR MOLINA: Okay. Thank you very much, Members. Well, that does it for today. We are complete.
Any announcements? Seeing none. Chair would like to thank everybody for their participation and we
do have a 1:30 Budget meeting under the direction of Mr. Kane today. So Members, please be present
for that. So with that being said, thank you all for all of your hard work, Staff and Corporation
Counsel's Office and Personnel. This meeting for August 30th is adjourned ... .(gavel) . ..
ADJOURN: 10:48 a.m.
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