112
1

2

okay.

There's only a single

VICE-CHAIR ALULI:

Just -- just a single,

Thank you.
MEMBER BOUCHARD:

5
6

now.

7

how

8

here?

I'm sorry.

I'm confused

You're saying that the purchase price was 125?
lS

t-he mortgage 355?

Am I

CHAIRMAN KAUFMAN:

9

10

No.

property.

3
4

CHAIR.l\1AN KAUFMAN:

--

So

what am I missing

Perhaps Mr. Nishiki could

explain that.
MR. WAYNE NISHIKI:

11

Yeah.

There was a loan

12 -made on the property.

(

CHAIRMAN KAuFMAN:

13
14

of the property, you purchasBd it

15

MR. WAYNE NISHIKI:

16

CHAIR KAUFMAN:

17

MR. WAYNE NISHIKI:

18

CHAIRMAN KAUFMAN:

19

MR. WAYNE NISHIKI:

20

CHAIRMAN KAUFMAN:

21

At the time of- the purchase

No.
for $125,000?
This was after.
After?
Yeah.
So when you purchased, did

you--

MR. WAYNE NISHIKI:

22

A loan was made of

23 -200,000.
24
25

CHAIRMAN KAUFMAN:

Basically, the property was

rBfinanced after the purchase?
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MR. WAYNE NISHIKI:

1
2

CHAIRMAN KAUFMAN:

(

Are you on board there,

Jocelyn?

5

MEMBER BOUCHARD:

6

CHAIRMAN KAUFMAN:

7

So that's

the reason why the higher price, I guess.

3
4

Yeah, right.

provide the Board with a

Yes.

And you are willing to

~opy

8

MR. WAYNE NISHIKI:

9

CHAIRMAN KAUFMAN:

Thank you.

of the note?
Yeah.
Mr. Nishiki, in your

10

Viewpoint article published in The Maui News on November

11

27th, you stated, "The disclosure form was on file with

12

the County almost three weeks before the election of

13

November 4th.

14

containeci on the form had this nearly thre_e-week period

15

to review the information.

16

hidden from anyone."

Anyone wi-shing to krrow the information

This information was not

In your opinion, is nearly three weeks long

17
18

enough for the public to review the information you

19

submitted?

20

MR. WAYNE NISHIKI:

21

CHAIRMAN KAUFMAN:

22

MR. WAYNE NISHIKI:

23

Yes.
How about two weeks?
God, I -- I can't answer

that question.

24

CHAIR KAUFMAN:

So

25-

MR. WAYNE NISHIKI:

When I filed, it was
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1

almost three weeks prior to the election.
CHAIRMAN KAUFMAN:

2
3

MR. WAYNE NISHIKI:

I don't know how you would

answer that question if you said one day.

6

CHAIRMAN KAUFMAN:

Well, let me ask you, then,

7

if the Financial Disclosure had not been submitted and

8

there had been no time to review the information prior

9

to the election, would you then consider the information

10

to have been hidden?

11
12

(

So that would have

been--

4
5

Okay.

So--

MR. GLENN KOSAKA:
attorn~y,

13 _You' re-

Excuse me.

I'm his

so I'm gonna ask the Chair something here.

a~sking

him to interpret laws now.

14

that's prop_er .

15

late, what isn't, is a legal question, yeah.

16

Okay.

I don't think

Your asking him to statewha-t is

CHAIRMAN KAUFMAN:

17

Mr. Kosaka.

18

viewpoint.

I'm not trying to be legal,

I'm simply asking Mr. Nishiki about his

19

MR. GLENN KOSAKA:

Yes.

20

CHAIRMAN KAUFMAN:

In his viewpoint, he said

21

that it was submitted three weeks before.

22

MR. GLENN KOSAKA:

Yes.

23

CHAIRMAN KAUFMAN:

And nothing was hidden

24

because it was submitted three weeks before.

25-

question is, if it had not been submitted before the
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election, would the information then have been hidden?
MS. ADRIANNE HEELY:

2
3

Chair.

I think we're -- we need to focus on the agenda

4

item.

5

Statement, not the Viewpoint or Maui News, et cetera.

The agenda item is the Financial Disclosure

CHAIRMAN KAUFMAN:

6

7

9

Do Members of the Board have further questions
for Mr. Nishiki?

10

MEMBER GUY:

11

MR. WAYNE NISHIKI:

12

MEMBER GUY:

13

Yes.

Mr. Nishiki
Yes.

-- the $100,000 loan, are there

monthly payments?

....

14

MR. WAYNE NISHIKI:

15

MEMBER GUY:

16

MR. WAYNE NISHIKI:

17

Thank you, Corporation

Counsel.

8

(

Just a point of order,

No.

No monthly payments?
It just stated that the

loan was to be paid in five years.
MEMBER GUY:

18

Was there any collateral given?

19

Was there any collateral given, interest in the

20

property?

21

MR. WAYNE NISHIKI:

22

VICE-CHAIR ALULI:

23

It also states here, Mr. Nishiki, that you

24
25

No.
I've got a question, Chair.

currently have a Countrywide Home Loan out for $355,000?
MR. WAYNE NISHIKI:

That's right.
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VICE-CHAIR ALULI:

1

2

MR. WAYNE NISHIKI:
that question.

(

MR. WAYNE NISHIKI:

8

VICE-CHAIR ALULI:

Okay.

All right.

And

And your

current compensation annually lS $18,000?
MR. WAYNE NISHIKI:

11

VICE-CHAIR ALULI:

12

difference on that mortgage payment?
MR. WAYN-E NISHIKI:

13

14 Tmake it up?
15

That's right.
How do you make up the

You're wondering how I

My sayings.

VICE-CHAIR ALULI:

Oh, okay.

All right.

Thank you.

17

MR. WAYNE NISHIKI:

18

CHAIRMAN KAUFMAN:

19

So -- okay.

Yes.

10

16

I think I answered

your occupation currently is you're retired?

7

9

Yeah.

I think it was $2,900.

VICE-CHAIR ALULI:

5

6

And I'm assuming

there's a monthly payment on that?

3

4

Okay.

Thank you so much.
If you have savings to make

up the difference, Mr. Nishiki --

20

MR. WAYNE NISHIKI:

21

CHAIRMAN KAUFMAN:

Yeah.
-- why did you take the

22

note from Mr. Dowling for your daughter rather than

23

uSlng your savings for your daughter?

24

MR. WAYNE NISHIKI:

25

money.

I don't have that much

It was, basically, a business situation.
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1

don't know, you know, how to answer that question, to be

2

honest with you.

3

CHAIRMAN KAUFMAN:

That's okay.

4

MR. WAYNE NISHIKI:

Thank you.

5

CHAIRMAN KAUFMAN:

6

(

Just all you need to do is

do your best effort to respond.

7

Further questions from the Board at this time?

8

VICE-CHAIR ALULI:

I got another question --

9

CHAIRMAN KAUFMAN:

Please.

10

VICE-CHAIR ALULI:

-- Chair.

11

CHAIR KAUFMAN:

12

VICE-CHAIR ALULI:

13

Go for it.
Item Number 2, Mr. Nishiki,

says, "Other earning-s, income or compensation in any

14__ form."

You

said~

that you were making those p-a-yments.

15

Because -- and I'm assuming you're still obligated to

16

those payments of $2,900 a month, is that correct?

17

MR. WAYNE NISHIKI:

18

VICE-CHAIR ALULI:

That's right.
Towards the mortgage.

So

19

the mortgage is still a live mortgage and you're still

20

responsible for the monthly payments?

21

MR. WAYNE NISHIKI:

Yes.

22

VICE-CHAIR ALULI:

Okay.

Under Item 2, it

23

says, other earnings, income or compensation in any

24

form.

25

stated, if I heard you clearly, that you're helping to

And you don't have anything filed here.
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pay for that $2,900 a month payment from savings.
MR. WAYNE NISHIKI:

2
3

retirement.
VICE-CHAIR ALULI:

4
5

(

\

That's true, plus my

Your retirement.

Plus your

retirement, correct?

6

MR. WAYNE NISHIKI:

7

VICE-CHAIR ALULI:

That's true.
Okay.

Item 2 says, other

8

earnlngs, income or compensation in any form.

9

would be from savings, investments, real estate

That

10

holdings, I'm assuming, because the payment has to be

11

greater than the $19,000 a year, that the balance is

12

coming out of what you just stated, which is those

13

s.av.ings.

-1-4

which clearly state-s that there need to be identified

15

other sources of income.

16
17

And you haven't replied to Item Number 2,

MR. GLENN KOSAKA:

don't know that savings is a source of lncome.

18

MEMBER WESTFALL:

19

VICE-CHAIR ALULI:

20
21
22
23

I -- Vice-Chairman Aluli, I

Interest.
Interest is a source of

income, Mr. Kosaka.
MR. GLENN KOSAKA:

Okay.

You're asking about

his interest that he receives on the savings?
VICE-CHAIR,ALULI:

Let's just read.

Item

24

Number 2 says, other earnings, income or compensation,

25

and it doesn't qualify the form,

it says any form.
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1

That's a very clear statement.

2

plain English.

I think that it's In

So the numbers

my point is the

3 _numbers don't add up.

So there has to be some other

4

source of income to

to make up for $2,900 a month.

5

If your month

6

it in Item 1, is $18,000, the numbers just -- they don't

7

add up.
CHAIRMAN KAUFMAN:

8
9

if your annual income, as you've stated

If the Chair may -- if the

Chair may, Mr. Nishiki has made the point that he has

10

savings.

What you're doing, Mr. Aluli, is assuming that

11

they're In an interest bearing account.

12

MR. WAYNE NISHIKI:

13

CHAIR KAUEMAN:

14

MR. WAYNE NISHIKI:

Okay.

You have no way of knowing__ -YeBh.

I -- I don't have

15

any interest bearing account on my savlngs.

16

any

It's not in

any savings account.
CHAIRMAN KAUFMAN:

17

I -- I think the Board

18

needs to recognlze that Mr. Nishiki may not be like

19

Members of the Board.

20

own time.

He does things his own way in his

MR. WAYNE NISHIKI:

21

So I guess, Nane, if

22

you're asking me if I collected any interest off of a

23

savinqs, my answer to you is no.

24

question?

25

CHAIRMAN KAUFMAN:

Does that clear the

I think that it has,
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1

Mr. Nishiki.

2

VICE-CHAIR ALULI:

Okay.

3

CHAIRMAN KAUFMAN:

Are there additional

VICE-CHAIR ALULI:

I would ask just this one

4

questions?

5

6

final question, then.

7

under a mattress?

12

(

13

It's In the safety deposit

box.

10
11

Are those savings In a bank or

MR. WAYNE NISHIKI:

8

9

And I would ask

VICE-CHAIR ALULI:

Okay.

All right.

Thank

CHAIRMAN KAUFMAN:

Thank you, Mr. Nishiki.

you.

You could have a- seat at this p-oint.

14

MR. WAYNE NISHIKI:

15

CHAIRMAN KAUFMAN:

Thank you.
To focus the Board's

16

deliberations and, hopefully, to provide clarity, the

17

Chair will review time frames and inform the public of

18

certain operational procedures of the Board as well as

19

review provisions of the County Code, County Charter,

20

and Rules of the Board of Ethics.

21

At the regular monthly meeting of the Board of

22

Ethics held on October 8th, Z008, the Executive

23

Secretary informed the Board that Mr. Nishiki had not

24 - filed his Financial Disclosure.

The Board acted on

250ctoher 9th, a letter was sent to Mr. Nishiki, informing
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1

him that his disclosure was overdue and that he was to

2

file his disclosure by October 16th or face formal

3

action by the Board.

4
5

was notified by the Executive Secretary that the

6

disclosure had been received.

7

(

During the following week, the Board's Chair

Note that the Executive Secretary does not

8

review the content of Financial Disclosures.

Her role

9

is to stamp disclosures with the date and time of

10

receipt and to check that the form has been completed In

11

its entirety.

12

between meetings are collected for mailing to Board

13

Members along- w-ith rninut_es of the agenda for the-

14

upcoming meeting.

15

be given one week's notice of the Board's meetings and

16

that the agenda be posted.

17

Copies of all disclosures received

It is a legar requirement the public

The meeting packets are received by Members of

18

the Board between two and five days before the next

19

scheduled meeting.

20

and scheduled meeting days, this Board was not prlVY to

21

the contents of Mr. Nishiki's disclosure until after the

22

General Election.

23-

Working within established protocol

Procedurally, Mr. Nishiki's F±-nancial

24

Disclosure is separated from all other candidates by

25

singular issues.

All other candidates submitted
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1

Financial Disclosures that had been reviewed and

2

accepted by the Board of Ethics prior to the Primary as

3

well as the General Election.

4

on file and in the public domain an accepted Financial

5

Disclosure.

6

(

All other candidates had

Note that late filing is not the issue.

7

Several candidates, including Mr. Nishiki's opponent,

8

had late filings.

9

unique is the fact he was the only candidate who did not

10

have a Financial Disclosure filed, reviewed and accepted

11

by the Board prior to the Primary Election.

12

Furthermore, his disclosure was neither reviewed nor

13

accepted by the Board prior to the GeneraJ- Election.

14

In additron, since Mr. Nishiki never filed

What makes Mr. Nishiki's circumstance

15

with the Office of the County Clerk, the Financial

16

Disclosure was never placed in the public domain prior

17

to the Primary or General Elections.

18

Relevant provisions of the Code, Charter,
The Code of Ethics, Article 10,

19

Rules and Instructions.

20

Section 10-1, declaration of policy.

21

appointed officials and employees shall demonstrate by

22

their example the highest standards of ethical conduct

23

to the end that the public may justifiably have trust

24

and confidence in the integrity of government."

25

"Elected and

The Maui County Code, 2.56.6Q, requires that
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1

all candidates for elective office shall file a public

2

Financial Disclosure with the County Clerk within 15

3

days of filing their nominations papers.
The Maui County Charter, Section 10-31 and

4

(

5

10-33, requlres that all candidates for elective office

6

shall file with the Board of Ethics and the County Clerk

7

Financial Disclosure Forms, and that the forms shall be

8

filed within 15 days of filing nomination papers as a

9

candidate.

10

The Rules of the Board of Ethics, Subchapter

11

3, 04-101-30, require that all candidates for elective

12

office shall file Financial Disclosures with the Board

13

of Ethics and sh-all also file copies -with the County

14

Clerk.

15

further require the filing of the disclosure within 15

16

days of filing nomination papers.

17

The Board's Rules, Subchapt-e-r 3,

04~101-32,

The instruction sheet which all candidates

18

receive from the County Clerk, along with their

19

nomination packets, stateB, "Candidates for elective

20

office must file within 15 days."

21

on to inform candidates that they must file with both

22

the Board of Ethics and the County Clerk.

23

The instructions go

The Chair notes that the requirement to file

24

within 15 days of submitting nomination papers exists

25

not only to protect the public, but to protect the
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1

candidate.

2

This Board, like most all government bodies,

3

moves slowly.

4

all specify the 15-day filing requirement so that the

5

Board does not merely recelve, but has ample time to

6

review and accept all submitted disclosures prlor to the

7

election.

8

so at their own peril and at risk of consequence as well

9

as penalty.

10

(

The Charter, Code, and Rules of the Board

Candidates may file late, but perhaps they do

Under existing protocol and procedures, from

11

the time of Mr. Nishiki's submission and through the

12

General Election, no Board meetings were held.

13

Mr. Nishiki's disclosure been submitted when

14

the discrosure would have been an agenda item last

15

August, and, under the Board's standard procedures and

16

protocol, would have been reviewed and accepted before

17

the Primary Election.

Had

required~

18

This same protocol applies to all candidates.

19

At the State level, Hawaii Revised Statutes,

20

Chapter 84, standards of conduct, the State Code of

21

Ethics requires, per 84-17, that Financial Disclosures

22

must be filed no later than 20 days prior to the Primary

23

Election.

24

a requirement for Financial Disclosures to be submitted

25

prior to the election, and that includes the Primary

At both the State and County level, there is
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1

Election.

2

Issues for the Board's deliberations.

3

And I think before moving to those issues of

4

concern for the Board to deliberate upon, procedurally,

5

the Chair would accept a motion to either accept or to

6

defer Mr. Nishiki's Financial Disclosure for the

7

purposes of discussion.

8

motion.

9

motion, you just, "Hey, I'm gonna make a motion."

10

You don't have to believe in it to make a

Somebody?

11

(

If anyone would like to make a

MEMBER WUKELIC:

Since there are -- since

12

Mr. Nishiki offered to get more information back to us

"1-3

for the gifts item, I move that we defer until more

14

information is submitted.

15
16

CHAIRMAN KAUFMAN:
thought.

17

That's an interesting

Is there a second to the motion to defer?
VICE-CHAIR ALULI:

I'll second that motion

18

that we defer until we get the information that

19

Mr. Nishiki said that he would provide.

20

CHAIRMAN KAUFMAN:

Question for Corporation

21

Counsel.

If we defer acceptance, can we continue to

22

deliberate or must we cease deliberations if we defer?

23

Would you like to withdraw your motion?

24

MEMBER WUKELIC:

25

CHAIRMAN KAUFMAN:

Yes, I will at this time.
Would the second permit?
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1

VICE-CHAIR ALULI:

I will.

2

CHAIRMAN KAUFMAN:

The motion has been

3

withdrawn.

4

Mr. Nishiki's disclosure?

5

lS

VICE-CHAIR ALULI:

there a motion to accept

I'll make the motion,

6

Chair, that we accept Mr. Nishiki's disclosure filing as

7

is.

8

CHAIRMAN KAUFMAN:

9

MEMBER WOODS:

10

(

In that case,

I second the motion.

CHAIRMAN KAUFMAN:

11

lS

12

Financial Disclosure?

Is there a second?

Okay.

If that's the case,

there any discussion with regard to Mr. Nishiki's

1-3_

1'1S. KRISTI tJEOKA:_

Cha=ir, I have a question.

14

Tnere -were a couple of items that were clarified by

15

Mr. Nishiki verbally in this meeting.

16

like it to be noted on the original that I have here?

17

Would you like Mr. Nishiki to correct it by hand

18

himself?

19

CHAIRMAN KAUFMAN:

How would you

I think that that would be

20

the preferred alternative.

21

Mr. Nishiki with the original so that he can make the

22

corrections.

23
24
25

And I'd ask you to provide

Or would Mr. Kosaka like to take it?

MR. GLENN KOSAKA:

I'll just take it to -- I'm

just handing it over.
CHAIRMAN KAUFMAN:

The original is
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1

MS. KRISTI UEOKA:

I have it right here.

2

CHAIRMAN KAUFMAN:

-- with the Executive

3

Secretary, Mr. Kosaka.
MR. GLENN KOSAKA:

4

5

as to specifically what areas you want revised in his

6

own hand.

All right.

7

MEMBER LEACH:

8

CHAIRMAN KAUFMAN:

9
10

(

Please instruct Mr. Nishiki

Mr. Chair?
I would -- perhaps, if

Corporation Counsel was listening, can you possibly work
with Mr. Nishiki while we continue with this meeting?

11

MR. GLENN KOSAKA:

Sure.

12

CHAIRMAN KAUFMAN:

And simply address those

14

MR. GLENN KOSA-KA:

Yes.

15

CHAIRMAN KAUFMAN:

You can certainly have a

13

with -him?

16

seat and work on that while we continue our

17

deliberation.

18

MR. GLENN KOSAKA:

Thank you.

19

CHAIRMAN KAUFMAN:

If that's the biggest

20

mistake I make today, I am really happy, gonna be.

21

I said was Corporation Counsel listening.

I'm

22

sure Corporation Counsel was listening.

2~

actually sure that Mr. Nishiki's counsel was listening,

24

too.

25

And I'm

So you can work on that.
We have a motion to accept Mr. Nishiki's
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2

The Chair would like to ask the Board some

3

questions for your consideration.

4

anything other than questions that occurred to me.

And this

lS

without

5

Is the intent of Section 10-3 of the Code of

6

Ethics concerning Financial Disclosures fulfilled upon

7

filing a disclosure with the Board's Executive

8

Secretary, or only upon review and acceptance by the

9

Board of Ethics?

10
11
12

(

Financial Disclosure Form.

MEMBER WUKELIC:

Your question is, was it

fulfilled just by that action?
CHAIRMAN KAUFMAN:

Is the intent of Section

r3

10-3 -- 10-3 is the Bection that refers totally to the

14

filing o-f Financial Disclnsu-re Statements.

15

question is, is the intent of the entire section

16

fulfilled by handing the Financial Disclosure to the

17

Executive Secretary, or must in fact the Board have

18

opportunity to review and accept to fulfill the intent

19

of Section 10-3?

20

make its thoughts known.

21

And the

I would certainly like the Board to

MEMBER LEACH:

Well, Mr. Chair, I -- I have

22

one question regarding 10-3.

23

filinq -- or the omission of filing with the County

24

Clerk in accepting this Financial Disclosure?

25

CHAIRMAN KAUFMAN:

That are we looking at the

I think that's a very
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1
2

penetrating question, frankly.
MEMBER LEACH:

And, if appropriate, I would

3

like to hear -- and ask Mr. Nishiki some questions

4

regarding that.

5

CHAIRMAN KAUFMAN:

Okay.

I'd like to let

6

Mr. Nishiki finish making the additions and corrections

7

to his form before we bring him up for more -- with more

8

questions, Randol, if that's okay with you.

9

10

MEMBER LEACH:

Sure.

CHAIRMAN KAUFMAN:

And if the Board is still

11

wondering, perhaps Corporation Counsel has Section 10-3

12

right there.

(13

MS. ADRIANNE HEELY-:

Yes, I

d~o.

Did Y-Ou want

14_ -- did you want me to read it In full?
15

CHAIRMAN KAUFMAN:

16

MS. ADRIANNE HEELY:

I'd appreciate that.
Section 10-3 of the

17

Charter, entitled "Financial Disclosure," states, "All

18

elected County officers, all candidates for elective

19

County office, and such appointed officers or other

20

employees as the Council shall designate by ordinance,

21

shall file with the Board of Ethics and the County Clerk

22

Financial Disclosures in a form or forms to be

23

prescribed by the Board of Ethics.

24

Disclosure shall be open to public- inspection."

25

Section -- Paragraph 1.

Such Financial
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There -- there is also Paragraphs 2 and 3.

1

(

2

2

applies to members of boards and commissions, and

3

confidential Financial Disclosure Statements.

4

10-3, the third paragraph, states, "All persons required

5

herein to make Financial Disclosures shall file such

6

disclosures within 15 days of taking office, or within

7

15 days of filing nomination papers as a candidate for

8

an elected County office.

9

sworn to under oath and shall include, but not be

10

limited to sources and amount of income, business

11

ownership, officer and director positions, ownership of

12

or interest in real

13

and insolvent busine-sse-s, the names of persons

14

represented b-e-fore government agencies, and-- such other

15

information as shall be prescribed by the Board of

16

Ethics."

The disclosures shall be

~roperty,

17

CHAIRMAN KAUFMAN:

18

MEMBER WUKELIC:

Section

debts, creditor interest,

Since -- please.
I -- I think where

19

where -- Randol, I don't know whether this is where you

20

were going with this or not, but I'm wondering -- I've

21

heard a lot of different discussion about how sometimes

22

they're cross-filed, sometimes this department gives it

23

to that department.

24

is, do we have a norm?

25

of paper and give one over here and then give one over

And what I'm trying to figure out
Do candidates take these pieces
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1

there?

2

What typically happens?
CHAIRMAN KAUFMAN:

The Chair would submit that

3

the norm is for the candidates to follow the Charter

4

Code and the Rules, and that they must submit to both

5

the Board and to the County Clerk.

6

MEMBER WUKELIC:

7

the practice is-?

8

happens?

And that is fairly much what

The actual practice, this is what

CHAIRMAN KAUFMAN:

9

None of us are familiar

10

with what actually happens in the interworkings of

11

County government except for perhaps those who have been

12

£nvolved with it for many, many years.

(lJ

MEMBER BOUCHARD:

But if your question was,

14

what is the intent of this, I

15

makes the intent clear.

16

"or. "

17
18
19
20

21

--think~

that the word "and"

Otherwise, the word would be

Was that your question, because I forgot it
now?
CHAIRMAN KAUFMAN:

I think that's a good

answer, whether that was my question or not.
MEMBER LEACH:

Mr. Chair, thinking out loud,

22

my question is this -- and this is the question I'll ask

23

Mr. Nlshiki when I get the chance -- is, is there a

24

precedence in the past when he filed many times for

25

nomination papers, did he file to the County Clerk and
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1

the Board of Ethics, or was he relying -- and if he did

2

just file with the Board of Ethics, that they forward

3

over the copy to the County Clerk?

4

information that I would like to have.

5

CHAIRMAN KAUFMAN:

Well, the next item

6

for consideration for the Board, the Primary Election

7

was held on September 20th, and Mr. Nishiki's Financial

8

Disclosure was received on October 16th.

9

of the Code of Ethics, 10-3, obviated or subverted by a

Is the intent

10

Financial Disclosure being submitted after an election

11

which effectively eliminates the opportunity for review?

12

(

Okay.

That's the

VICE-CHAIR ALULI:

Chair, it seems -- it seems

13

clear that

14

fall in line with the time that h-e should have -filed,

15

made that filing, correct?

16

that's -- that's the fact, correct?

17

t~he

subrniss-ion was after

CHAIRMAN KAUFMAN:

well, did not

The dates that you gave?

Remember, the issue

lS

So

not

18

late filing.

Many people, over many years, have had

19

~ate

20

election, is there an opportunity to have public review?

21

That's my question to you.

22

MEMBER BOUCHARD:

filings.

But when a submisBion is made after an

I guess one of my concerns

23

is that we are still updating this form, even today, on

24

December 17th.

25

no, because we still don't have the complete information

Sorry.

So I guess the answer to that is
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1

on this form.

2
3

CHAIRMAN KAUFMAN:
something.

4

Go for it.
MEMBER WUKELIC:

Well, I'm just -- I'm just

5

thinking in terms of the letter that we sent

6

Mr. Nishiki, we said to him, "You must have this

7

document by the 16th."

8

agreeing that it's okay to submit it up until the 16th,

9

right?

10

(

Marti, you're aching to say

So we -- it -- it's like tacitly

CHAIRMAN KAUFMAN:

What that would do, though,

11

is simply very narrowly address the questions that are

12

being asked right now.

13

that informatiQn by the 16th.

14

that there ma-,-y have been other lssue-s that this_-Board

15

needs to examine before that point in time.

16

Chair seeks for the Board to give input and deliberate,

17

if a Financial Disclosure lS received after an election,

18

has that information been withheld from the public.

19

And, in fact, the disclosure was received after the

20

Primary Election.

21

information withheld from the public?

22

We did,

bas~cally,

That

doe~

demand for

not preclude

And the

My question to you lS, was the

No one voting in the Primary Election had the

23

opportunity to review Mr. Nishiki's financial

24

statement -- disclosure form.

25

financial statements; only Financial Disclosure Forms.

We don't look at
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1

MEMBER WOODS:

2

information was withheld, absolutely, in the Primary,

3

because we didn't have the information in front of us to

4

review.

5

of reviewing it.

6
7

(

Well, I agree that the

And as Jocelyn says, we're still in the process

CHAIRMAN KAUFMAN:

And it's after the

election.

8

MEMBER WOODS:

After the election.

9

CHAIRMAN KAUFMAN:

You're right, I think.

But

10

I'm -- I'm only the Chair.

11

present the information for this Board to make a

12

decision.

13

going to make you sil_ent and neither are all these

14

people sitting in the room.

15

have volunteered for this, not that we expected it to

16

ever corne to this.

17

our opinion is of value.

18

we don't have special interests.

19

the obligation to look at these provisions of the Code,

20

Charter and Rules and make a determination.

21

And I'm trying my best to

You are not a timid board.

Cameras are not

-We're just nine people who

And because we're just nine people,
We don't have axes to grind,

VICE-CHAIR ALULI:

We are the ones with

Chair, just for

22

clarification, again, so we perhaps put it in a clearer

23-

timeline, could you again state what the timeline is

24

relative to the General --

25

CHAIRMAN KAUFMAN:

Happy to.
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1

VICE-CHAIR ALULI:

Okay.

2

CHAIRMAN KAUFMAN:

Happy to.

3

Election was held on September 20th.

4

Financial Disclosure was received on October 16th.

5

it was received after the Primary Election was over and

6

done with.

7

accepted before the General Election.

8
9
10
11
12

(

13

The Primary
Mr. Nishiki's

It was received, but not reviewed and

MEMBER DANIELS:

And am I -- am I

understanding that his -- the person he ran against did
turn it in prior to the Primary Election?
CHAIRMAN KAUFMAN:

That is correct.

It was

not only turned in, it was reviewed and accepted.
MEMBER WOODS:

And- prior to_the September 20th

14

Primary Election, he was notified or called

15

times to turn in his Financial Disclosures?

16

So

CHAIRMAN KAUFMAN:

se~eral

The date of the Board of

17

Ethics letter to Mr. Nishiki is October 9th.

And it

18

states, "A review of the Board of Ethics Financial

19

Disclosure records indicates that you have not filed an

20

original Financial Disclosure Form within 15 days of the

21

filing of your nomination papers as a candidate for the

22

Maui Council as required pursuant to the Maui County

23

Code and the Board of Ethics Rules.

24

contacted you via telephDne on August 5th, 2008, and

25

mailed you a blank Financial Di-sclosllre Statement form

Our Board Secretary

IWADO COURT REPORTERS (808) 244-9300

1-36
1

at your request.

2

spoke to you on 9-18-08, 9-19-08, and left voicemail

3

messages for you on 9-17-08, 9-22-08 and 10-1, regarding

4

the same."
MEMBER WOODS:

5
6

Thank you.

So he had plenty of

notice.
CHAIRMAN KAUFMAN:

7

(

Additionally, our Board Secretary

But -- he had notice, but,

8

please remember, this was not the Executive Secretary's

9

job.

10

MEMBER WOODS:

11

CHAIR KAUFMAN:

12

obligation.

13

candidates for office.

Right.
She is not under any

It's not in her job description to mother

14

MEMBER WOODS :_Right.

15

CHAIRMAN KAUFMAN:

She was simply trying to

16

aid Mr. Nishiki to do what is required by the Code, the

17

Rules and the Charter.

18

Another item for consideration, then -- Slnce

19

we're being a very quiet group today -- to qualify as a

20

candidate in the General Election, one must first

21

qualify as a candidate in the Primary Election.

22

Mr. Nishiki did not have his Financial Disclosure

23

available for public review be-fore the Primary Election,

24

did he compromise his candidacy by failing to meet the

25

requirements for candidacy?
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1

MS. ADRIANNE HEELY:

Chair, and let me just

2

make a point of order at this instance, because I think

3

you're getting beyond your scope as -- of duties,

4

re~ponsibilities

5

outlined in the Charter, your Rules and the Maui County

6

Code.

7

which relate to the Chief Election Officer, the County

as the Board of Ethics, which are

You're talking about a candidacy, and elections

8 . Clerks, the State's Office of Elections, et cetera.
9

those are governed by State law.

10

(

And

CHAIRMAN KAUFMAN:

What Corporation Counsel

11

reminding me is that we are not the County Clerk's

12

Office.

13

Adrianne?

lS

In a nutshell, isn't that you what just said,

14

MS. ADRIANNE HEELY:

Yes.

15

CHAIRMAN KAUFMAN:

Thank you.

16

VICE-CHAIR ALULI:

So, Chair, our -- our -- as

17

a Board, our issue right now

18

terms of Mr. Nishiki's failure, really, to adhere to the

19

Code of Ethics as it relates to his Financial Disclosure

20

filing, correct, that point and that point alone?

21

lS

the ethics issue in

Taking that as the issue, with the dates that

22

you've re-confirmed for us, it seems to me that

23

Mr. Nishiki failed to follow those rules that are

24

clearly written in the Code of Ethics.

25

and I -- I've got to say that these are truth, I'm sure

If in fact
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1

at this point, the Primary was on the 20th, obviously,

2

of September, and his filing didn't get in until the

3

16th of October.

4

didn't follow the rules that I'm sure he understood,

5

especially in light of the fact that he was constantly

6

reminded of it.

7
8

And that

lS

on record.

My question is, at this point, what decision
does this Board need to make

9

(

To me, it's pretty clear that he

CHAIR KAUFMAN:

Well--

10

VICE-CHAIR ALULI:

11

CHAIR KAUFMAN:

-- or vote on?

Basically, it goes like this,

12

Mr. Aluli.

We are -- if, after examination, the Board

13

frnds- no conflict of interest or other ma-tter o-f concern

14

a-rising under the Code of Ethics,

15

acknowledge receipt of the Financial Disclosure and file

16

it.

17

other concern arising under the Code of Ethics is found,

18

the Board shall acknowledge the receipt of the

19

submission and shall advise the person of conflict of

20

interest or other matter of concern arising under the

21

Code of Ethics and to the person's obligations and

the~

Board shall

If, after examination, a conflict of interest or

22-- responsibilities to avoid violations of the Code of
23
24
25

Ethics.
So right now, we're reviewing Mr. Nishiki's
Financial Disclosure.

And we have to basically proceed
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(

1

to accept it or -- I guess we could reject it -- or

2

defer it or defer action on it.

3

only things that we can do.

4

acted, then we can advise Mr. Nishiki how he can avoid

5

conflicts of interest and what he can do -- what his

6

responsibilities and obligations are to avoid violation

7

of the Code of Ethics.

8

Sheri-Ann.

9

MEMBER DANIELS:

Those are simply the

However, once we have

Well, I'm thinking to defer

10

because, even though Mr. Nishiki's counsel is working

11

with him on adding those points, we still are waiting

12

for other information pertaining to what we call the

13

real estate transaction.

14

thin-k we would like to see or have clari-fication on, and-

15

not just go by trust that we will get them.

16

-- I mean, deferment, I think, will allow us to get all

17

the information and really look at it in -- in a real

18

clear sense.

19

CHAIRMAN KAUFMAN:

20

speaking up.

21

totally.

22

The-re's other things that I

So I really

Sheri-Ann, thanks for

You've clarified it for your Chair

At this point we can continue to discuss.

23

And, simply, all we need to do is to acknowledge it, the

24

receipt of the disclosure.

25

we don't have to reject it, we don't have to defer it.

We don't have to approve it,
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1

Because -- and we certainly can defer it because there

2

are good reasons to defer, we're waiting for additional

3

information.

4

have -- by deferring it, we will have acknowledged the

5

receipt, and then we can proceed to discuss other

6

matters of concern and the person's obligations and

7

responsibilities to avoid violation.

Once we have deferred, it is -- still we

8

Is the Board comfortable with that?

9

VICE-CHAIR ALULI:

Chair, excuse me, I -- for

10

my own well-being, I guess, or understanding, I've got

11

to make -- I've got to make sure that I'm clear on this

12

point.

13

Mr~

14

CHAIRMAN

15

VICE-CHAIR ALULI:

Nishiki' s filing was late, true?
~A:UFMAN-:

Absolutely.
So that's one issue.

There

16

lS

also the other -- another issue, which is the

17

validity of that filing and the correctness of it.

18

we're dealing with two issues here.

19

timeliness of that filing, and what the potential

20

consequences of that might be, and whether the filing

21

in fact true or not.

22

issues here that open us up to trying to resolve two

So

Number one, the

So I think we've got a couple of

23 - very serious issues which -w0uld have an impact on the
24

outcome~

the lateness of the filing and the Financial

25

Disclosure.
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1

CHAIRMAN KAUFMAN:

And by

2

deferring acceptance, it gives us the opportunity to

3

gather more information.

4

have acknowledged it by deferring acceptance.

5

having acknowledged it, we can then proceed to talk

6

about how to avoid potential conflicts.

7

(

Absolutely.

But we can acknowledge it.

VICE-CHAIR ALULI:

8

there.

9

resolved, In my eyes.

Okay.

And

And I agree with you

But we still have an issue that has not been
And that is the filing was late,

10

it was on the 16th of October.

11

20th.

12

the timeliness of that filing.

13

too.

14

that timeliness was

15

We

The Primary was on the

So we have an unresolved issue here in terms of
We need to address that,

And that's an issue, to_me, that's very clear,
no~followed.

CHAIRMAN KAUFMAN:

And we have the authority

16

to advise Mr. Nishiki how to avoid violations of the

17

Code of Ethics and what his obligations and

18

responsibilities in regard to the lateness of the filing

19

would be, even_after we defer acceptance.

20

VICE-CHAIR ALULI:

Okay.

21

CHAIRMAN KAUFMAN:

Everybody on the same page?

22

MEMBER WESTFALL:

23

Thank you, Chair.

Chairman, I have a question.

And maybe this is for Adrianne.

24

CHAIR KAUFMAN:

25

MEMBER WESTFALL:

Please.
I guess, as I read this,
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1

10-3, it seems to -- to discuss this from two

2

perspectives.

3

County Clerk, which seems to have a flavor of that's the

4

avenue to go to get the information for elected

5

officials out In the public.

6

Regardless of if that was the County's fault or what, it

7

still says that's the candidate's responsibility.

8

second lS our own process here, which is revlewlng these

9

things to see if there might be possible ethical issues

One is the filing with the -- with the

10

that we notify them of.

11

going through here.

12

different things.

13

address sort of the

15

Is that

17

So it seems like there's two

Do weha ve the sLanding to

non~submittal

CHAIRMAN KAUFMAN:

16

The

And that's the process we're

And I don't kno-w.

14

That wasn't done at all.

to thaCounty Clerkt

I'm glad you brought that

up, Michael.
I had questions and I contacted the County

18

19

Clerk's Office.

20

is a letter that is -- was received, it's dated December

21

16th.

22

Board of Ethics.

23

This letter responds to four questions you addressed to

24

the office of the County Clerk.

25

answers are as follows:

And let me read their response.

This

And it says, "Dear Dr. Kaufman and Members of the
Subject:

Responses to questions.

The questions and
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1

Question:

2

Council Member begin?

3

Council Members begins at 12:00 noon on the 2nd day of

4

January following their election.

5

(

When does the term of office of a

Question:

Answer:

The term of office of

Following an election, what is the

6

deadline for filing an election contest complaint?

7

Following general, special general, special or runoff

8

elections, a complaint shall be filed in the office of

9

the Clerk of the Supreme Court not later than 4:30 p.m.,

10

on the 20th day following the general, special general,

11

special or runoff election."

12

It is beyond that date.

13

"Question:

Have the 2008 General Election

14

results for the South Maui residency area Council race

15

been certified?

16

11-156, Hawaii Revised Statutes, the County Clerk has

17

had prepared certificates of election that are dated

18

November 25th, 2008.

19

Council Members at their inauguration on January 2nd,

20

2009.

21

Note:

Answer:

For the purposes of Section

And that will be presented to

The delivery of the certificate of

22

election is conditioned on the filing of expense

23

statements with the Campaign Spending Commission by the

24

person elected.

25

Four.

Question:

Following the filing of his
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1

nominatiDn papers as a candidate for elected County

2

office on July 15th, 2008, did then candidate Wayne

3

Nishiki file with the Office of the County Clerk a

4

Financial Disclosure Form as required by Section 10-3,

5

Charter of the County of Maui as amended?

No."

On November 19th, 2008, the Department of the

6
7

Corporation Counsel gave to the office of the County

8

Clerk a copy of Mr. Nishiki's Financial Disclosure Form

9

dated by Mr. Nishiki October 13, 2008."
So the Department of Corporation Counsel gave

10

(

Answer:

11

to the Office of the County Clerk, on November 19th,

12

which is also after the November election.

13

Cle-rk did not have the in£ormation, either, until after

14

the General Election.

The County

15

Thank you.

16

We currently have a motion on the table to

17

accept, I think.

18

accept.

I appreciate it.

Help me, Board.

19

MEMBER BOUCHARD:

20

CHAIRMAN KAUFMAN:

I think it's to

Yes, to accept.
But there's been discussion

21

indicating preference to defer.

22

wants to know what the -- how the Board wants to

23

proceed.

24

-- we're waiting for additional information.

25

accept a Financial Disclosure Form while

The

And the Chair truly

as I would layout for you, it may not
And to

you~re
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1

for additional information does not seem appropriate.

2

think there is a need to defer until it's complete.

3

However, that does not prevent us from acknowledging the

4 _receipt of the disclosure.

In fact, it is an

5

acknowledgment of receipt.

And then we can proceed to

6

what our obligations are under the Code, Charter and

7

Rules.

8
9

(

MEMBER WUKELIC:

I

My original motion to defer,

which I wimped out and withdrew, was based on the simple

10

basic function of -- of this Committee.

11

look at these.

12

there, we accept it.

13-

defer i tuntil the next time.

Every month, we

And every month, if the information

lS

If we need something else, we
Now, this -- this

lS

14 - different because the -- the p-erson in question is here.
15

Perhaps if we can get everything clarified, including

16

the change from business to personal, the change to the

17

Save Honolua, the change to Item Number 9, which

18

probably the tricky one, if there is anything to be

19

added into gifts, if we can get it changed right now in

20

this meeting, fine.

21

like we always do every month.

22
23

lS

Otherwise, it should be deferred

CHAIRMAN KAUFMAN:

Thank you for that, Marti.

And the Chair offers his apologies to you.

24

There's a motion to accept.

Who made the

25 -motion?
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1

VICE-CHAIR ALULI:

2

MEMBER WUKELUC:

3

CHAIRMAN KAUFMAN:

Who made the motion to

5

VICE-CHAIR ALULI:

I did.

6

CHAIR KAUFMAN:

4

7

Do you want to withdraw that

motion?
VICE-CHAIR ALULI:

I -- yes, Chair, I will

withdraw the motion to accept.
CHAIRMAN KAUFMAN:

10

(

Not to accept.

accept?

8

9

Marti did.

11

person who seconded it?

12

MEMBER WOODS:

13

CHAIRMAN KAUFMAN:

14--

MEMBER WOODS:

15

CHAIR KAUFMAN:

16

MEMBER WOODS:

17

CHAIRMAN KAUFMAN:

Is that okay with the

Did I?
-Sure, you did.

Okay.
No, I don't know that.
Okay.
In that case, we have no

18

motion on the floor.

Is there a motion to defer

19

acceptance of Mr. Nishiki's financial statement --

20

Financial Disclosure?
MEMBER WUKELIC:

21

Since there is information

22

that probably cannot be obtained right now within the

23

next few minutes, I would like to move that we defer

24

Mr. Nishiki's financial statement acceptance until it is

25

complete.
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CHAIRMAN KAUFMAN:

1

2

MEMBER BOUCHARD:

4

CHAIRMAN KAUFMAN:

Second.
Any further discussion?

If

not --

6

MEMBER GUY:

7

MEMBER LEACH:

8

CHAIR KAUFMAN:

9

MEMBER GUY:

10

Very

Is there a second?

3

5

(

good.

Financial disclosure.

Yes.
Yes.
We have it.

Right here.

I'd like to see if we do have the

clarification of those items and we can move forward.

11

MR. GLENN KOSAKA:

Mr. Chairman, thank you.

12

You have to write it down over here, nature of

13 testimony .~
14

Mr. Nishiki: hasno-w entered, In Item 8, a

15

notation that he represented the Save Honolua

16

organization and In front of the -- what is it?

17

MR. WAYNE NISHIKI:

18

MR. GLENN KOSAKA:

19
20

Council.
County Council.

Nature of

the matter was testimony.
And with respect to the Item 5, he has now

21

stricken "business" and said it was a personal loan for

22

business of his daughter.

23

24
25

CHAIRMAN KAUFMAN:

Okay.

And with regard to

Oka~.

Yeah, maybe you can

Item Number 9?
MR. GLENN KOSAKA:
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1

explain what that was.

2

wasn't--

MR. WAYNE NISHIKI:

3

4

It

Number 9 was -- what was

that, Alan, in regards to the

5

CHAIRMAN KAUFMAN:

6

MR. WAYNE NISHIKI:

7

CHAIRMAN KAUFMAN:

Reported
Why I got the discount?
The reported no gifts from

8

a single source with aggregate value of $50 or more.

9

And then your purchase price of the condominium unit was

10

$125,000 when market value was approximately $385,000.
MR. WAYNE NISHIKI:

11
12

(

That was a personal matter.

remember.

13
14

the- condo.

15

what occurred.

16

gift.

18

lS

what occurred.

An.cl that's

I think that's what you call that, a

Okay.

I wish I had a girlfriend

So it was a gift?

19

MR. WAYNE N-ISHIKI:

20

CHAIRMAN KAUFMAN:

21

Now I

My girlfriend had

She gave it to me as a gift.

CHAIRMAN KAUFMAN:
like that.

Okay.

Okay.
So this

17

Right.

Yeah.
So on Item Number 9 --

would you like to make a correction to Item Number 9?

22

MR. WAYNE NISHIKI:

23

HR. GLENN KOSAKA:

24

MR. WAYNE NISHIKI:

25

MR. GLENN KOSAKA:

Okay.
Gift or equity?
Okay.
. h+-c .
And right here, rlg
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1

Then put over here Puu, who is your girlfriend, former

2

girlfriend.

3

CHAIRMAN KAUFMAN:

4

are getting born right now.

5

I was slogging through the goat pasture a couple days

6

ago, and I'm thinking it's a lot like this meeting right

7

about now.
MEMBER WUKELIC:

8
9

(

Okay, reduced price.
You know, all my baby goats
And it's been raining.

And

Yeah, but I bet the goats are

warmer.

10

CHAIRMAN KAUFMAN:

Yes.

11

MEMBER GUY:

12

CHAIRMAN KAUFMAN:

Go ahead.

13

MR. GLENN KOSAKA:

Mr.- Chair?

14

CHAIRMAN KAUFMAN:

Thank you, Glenn.

15

MR. GLENN KOSAKA:

Here are the items

And it's dry.

16

Mr. Nishiki corrected.

In addition to Items 5 and 8, he

17

corrected Number 9 to identify a gift of equity when he

18

purchased his residence.

19

received it.

20

I suppose the date he bought the condo where he lives,

21

his residence.

22

value at the time, but because he paid $125,000, and we

23

have the outstanding loan as being S355,00rr, but he felt

24

that was not the value at the time, he put down a

25

$200,000 gift of equity in value.

And it was -- well, he

And the date was the date he bought the --

And he is not precisely sure of the
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CHAIRMAN KAUFMAN:

1

2

probably close enough for government work given that

3

given that the unit immediately downstairs from his

4

closed on the very same day in the Bureau of Conveyance

5

records for the amount of 300 and -- hang on

6

$392,500, the equity gift would appear to be more like

7

$267,000, in rough dollars and cents, which is pretty

8

close to $200,000.
But it brings up another question that I would

9

(

10

have, Mr. Kosaka and Mr. Nishiki.

11

is substantial.

12

developer?

A gift of that Slze

And is your former girlfriend a

13

MR. WAYNE NISHI-KI:

T4

CHAIRMAN- KAUFMAN:

15

Are you serious?
Well, I want to determine

if there 1S a conflict of interest.

16

MR. WAYNE NISHIKI:

17

CHAIRMAN KAUFMAN:

18

Gretchen.

19

MEMBER GUY:

No.
Thank you very much.

Mr. Nishiki, would you -- for

20

Item Number 9, would you read me the answers across the

21

page the way you've written it in, who received the

22

gift, nature of source and source of business activity,

23

description of gift, date received, value of the gift?

24
(

That -- I think that's

25

MR. GLENN KOSAKA:

Just put down "self."

Yeah.

]
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MR. WAYNE NISHIKI:

1
2

MR. GLENN KOSAKA:

4

MEMBER GUY:

5

MR. WAYNE NISHIKI:

6

MEMBER GUY:

7

MR. WAYNE NISHIKI:

Yes, please.
Would be myself.

Uh-huh.

MR. GLENN KOSAKA:

10

MR. WAYNE NISHIKI:

Nature and source of

Put down "friend."
Friend.

Description of

gift.
MR. GLENN KOSAKA:

12

(

Yes.

business activity.

9

11

So who received

gift?

3

8

Okay.

Reduced prlce on the condo

13 . residence.

14-1
15

MR. WAYNE NISHIKI:
somewhere around two thousand

16

MR. GLENN KOSAKA:

17

MR. WAYNE NISHIKI:

18

And date received,

February of 2007.
And the value would be

approximately $250,000, similar.

19

MR. GLENN KOSAKA:

Well, if you -- yeah.

20

CHAIRMAN KAUFMAN:

It's an acceptable figure,

21

In any event, Mr. Nishiki.

22

MR. WAYNE NISHIKI:

23

MEMBER LEACH:

24

CHAIRMAN KAUFMAN:

25

MEMBER LEACH:

Thank you.

Question, Mr. Chair?
Please, Randol.

On the ownership interest of
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1

the property, not to nitpick, you -- you point out it's

2

a joint ownership.

3

wouldn't half of that be to you and half to the joint

4

owner of the property, which might be spouse?

5
6

MR. GLENN KOSAKA:

Yeah.

Mr. Leach, that

could be read that way, yes.

7

MEMBER LEACH:

Yeah, I think we should note

8

that on the Section 9 because it says gifts for spouse

9

and self.

10
11

(

Now, if the gift is for $250,000,

MR. GLENN KOSAKA:
and spouse, okay.

Because, In fact, it's him

You're correct.

12

Put down "self" and

"~Rouse."

13

MR. WAYNE NTSHIKI:

Even if I wasn't married

14'-a~t

15

tha t~ time, it still re'i.Lerts to that?

Add "spouse."

Okay.

I don't

know.

16

CHAIRMAN KAUFMAN:

You know, we're getting

17

into a degree of detail that I would love to be able to

18

avoid.

19

Mr. Nishiki has clarified, I think, to the

~majority

of the satisfaction of most of the people here.

20

And I suggest rather than putting In a specific dollar

21

amount on Item Number 9, just put In G, which is

22

$200,000 to

23

half to your wife, I think it's clear enough at this

24

point.

25

$~99,000.

And whether it went all to you or

MR. WAYNE NISHIKI:

Okay.
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1

MEMBER DANIELS:

Still need to make a motion.

2

MEMBER WUKELIC:

Yeah, I would like to

3
4

5

withdraw my motion to defer.
CHAIRMAN KAUFMAN:
Mr. Kosaka.

6

MEMBER DANIELS:

7

CHAIRMAN KAUFMAN:

8

MEMBER DANIELS:

9

Thank you, Mr. Nishiki and

I will withdraw my second.
Do we have a new motion?
I move that we accept the

Financial Disclosures of Wayne Nishiki.

10

MEMBER WUKELIC:

I second.

11

CHAIRMAN KAUFMAN:

There's a second.

All In

12 _favor, please say "aye."

(

13 14

(A chorus of ayes.)
CHAIRM~-N-

KAUFMAN:

15

(Silence. )

16

CHAIR KAUFMAN:

17

Now we can move on.

Opposed?

It's been accepted.
The Board is reminded

18

that we are charged to advise Mr. Nishiki, based on the

19

information provided by his disclosure, how to avoid

20

violations of Code of Ethics as well as to advise

21

corrective action.

22

examination, a conflict of interest or other concern

23

arising under the Code aT Ethics is found, the Board

24

shall acknowledge the receipt of the submission and

25

shall advise the person of the conflict of interest or

From the Rules, 04-101-36, if, after
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1

other matter of concern arising under the Code of Ethics

2

and the person's obligations and responsibilities to

3

avoid violation of the Code of Ethics.
The Board could choose to advise Mr. Nishiki

4
5

to renounce the election results so that a special

6

election may be held, if he is to avoid violation of the

7

Code of Ethics.

MEMBER BOUCHARD:

8
9
10
11

(

That's just one possibility.

that?

I'm sorry.

Can you restate

We could choose to ask, is that what you said?
CHAIRMAN KAUFMAN:

The Board could choose to

advise Mr. Nishiki.

12

MEMBER BOUCHARD:

Advise.

13

CHAIRMAN KAUFMAN:

To renounce the election

14

resu-l t so that a spe.cial election may be held if he is

15

to avoid violation of the Code of Ethics.

16

MEMBER BOUCHARD:

17

CHAIR KAUFMAN:

Thank you.
And I've got -- I'm simply

18

describing some of the things that are available to the

19

Board to consider in how we can help Mr. Nishiki.

20
21

MEMBER LEACH:

Mr. Chair, just for

clarification, what agenda item are we on now?

22

MR. GLENN KOSAKA:

3, 4, 5 and 6.

23

CHAIRMAN KAUFMAN:

At this point the Chair

24

would like to thank Mr. Leach.

And the agenda item we

25

are on currently is to review the letter from the Board
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1

of Ethics to Mr. Wayne Nishiki regarding disclosure and

2

potential conflicts of interest.

3

MEMBER LEACH:

4

CHAIRMAN KAUFMAN:

I'm going to go ahead and

5

read this for the benefit of the Board as well as for

6

the public.
Actually, I'm gOlng to ask our Vice-Chair to

7
8
9

(

Thank -- thank you.

read it.
VICE-CHAIR ALULI:

This letter is to Mr. Wayne

10

Nishiki, at 2895 South Kihei Road, Unit Number 302,

11

Kihei, Hawaii, 96753, regarding acceptance of your

12

Financial Disclosure.

13

submi tting your original Financial Disclosure Eta-tement

14

as a candidate for the Maui County Council which w-acs

15

received by the Board of Ethics on October 16th, 2008.

16

"Dear Mr. Nishiki, thank you for

Pursuant to its duty under Section 10-2.2. (e)

17

of the Revised Charter of the County of Maui, 1983, as

18

amended, the Board of Ethics reviewed your submission.

19

The Board has deferred acceptance of your Financial

20

Disclosure Statement pending additional information.

21

The Board would like to take this opportunity to bring

22

to your attention Sections 10.4(1) (c) and 10.4(1) (e) of

23

Article 10, Revised Charter of the County of Maui, 1983,

24

as amended, which reads:

25

One, no officer or employee of the Count¥ shall, C,

'Section 10-4, Prohibitions.
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1

engage In any business transaction or activity or have a

2

financial interest, direct or indirect, which is

3

incompatible with the proper discharge of the officer's

4

or employee's official duties, or which may tend to

5

impair the officer's or employee's independence of

6

judgment in the performance of the officer's or
employee's official duties.

Section E, failure to

disclose a financial interest in any matter which may be
affected by an action of a County agency or vote on any
matter affected by such interest.
Based on these provisions, the Board wishes to
caution you that disclosure of your business loan from
Dowling Company, Inc. is required when matters affecting
this company or any entitie-s owned by Everett Dowling
come before the Maui County Council.
In addition, you may need to recuse yourself
from voting on matters affecting Dowling Company, Inc.,
or any entity owned by Everett Dowling, or prior to
taking action, seek an advi-Sory opinion from the Board
on the specific circumstances.
If you have any questions, please feel free to
contact the Board's Secretary, Kristi Lynn Ueoka.
Sincerely, Chair and all the Members of the
Board."
CHAIRMAN KAUFMAN:

Thank you, Nune.
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1

(

The Chair would note that, when we met a month

2

ago, our concerns at that point in time were basically

3

focused, in totality, on Section 10-4.

4

discussed today include concerns with regard to 10-1 and

5

10-3.

6

speaking a different language.

7

the very start of the Code of Ethics.

8

priority over everything else because it's number one.

9

"Elected and appointed officers and employees shall

What we've

Anybody listening to us would think we're
10-1 has to do -- it's
And it takes

10

demonstrate by their example the highest standards of

11

ethical conduct to the end that the public may

12

justifiably have trust and confidence in the integrity

13

of government."

14

And then 10-3.

10-3 is totally wLth regard -to

15

the filing of financial statements -- financial

16

disclosure form.

17

Pardon me.

It would seem to the Chair, and the Chair

18

submits for the Board's consideration, that the letter

19

to

20

of the three sections of the Code of Ethics that we need

21

to address.

Mr~

Nishiki is flawed in that it only addresses one

22

MS. ADRIANNE HEELY:

Chair, may I remind the

23

Board of Ethics that this letter was a draft letter

24

based on the past meeting that was held, last month's

25

meeting?

So when we drafted this, we reviewed the past
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1

minutes.

And there is a motion to have this letter.

2

if you didn't want -- the Board can just as well make a

3

new motion if they want to amend, reVlse the letter, but

4 _ they should do so on the record.

was at the direction of the Board and after a Board

6

motion at the November meeting.

7

letter.

9

CHAIRMAN KAUFMAN:

And it's a draft

So we would need a new

motion to amend the draft letter to' include references

10

to 10-1 and to 10-3, if that is the Board's pleasure, is

11

that what Corporation Counsel just said?

12

(

But this draft letter

5

8

So

MS~

ADRIANNE HEELY:

If the Board -- if the

13- - Board doesn't want the draft letter as drafted, they can
14

move to amend it_

15

CHAIRMAN KAUFMAN:

16

the letter as drafted?

17

letter as drafted?

18

Is the Board satisfied with

Is there a motion to accept the

MEMBER WUKELIC:

I don't know.

I -- I am

19

deeply troubled by this situation, deeply troubled, but

20

I cannot land on what is our job, what we are to remedy

21

here.

22

23

And I would appreciate any direction or -MEMBER GUY:

I'm going to vote to accept the

letter so that you can get a vote.

24

CHAIRMAN KAUFMAN:

25

MEMBER GUY:

Do I have a second?

Is there a second to --

Accept the letter.

Because you
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can vote against it, but you have to vo_te.

1

2

MEMBER LEACH:

3

MEMBER GUY:

4

CHAIRMAN KAUFMAN:

5

MEMBER GUY:

6

Right, right.

Exactly.

If they overlap the second.

Right.

But because they were

directed to prepare it, we have to take action on it.
MEMBER WESTFALL:

7

8

We already have a motion so

we can discuss it?
MEMBER GUY:

9

Okay.

MEMBER WESTFALL:

10

(

Not if it's seconded.

I'm asking a question.

Do

11

we need a motion so we can have a discussion on this or

12

are we already -CHAIRMAN KAUFMAN:

13
14

I love parliamentary

procedure.
I·

15

We have a letter in front, it's a draft

16

letter, we have not accepted it, we have not accepted

17

it, we have not done anything with it except say, "Hey,

18

here's the letter."

19

to accept?

Would anyone care to make a motion

20

VICE-CHAIR ALULI:

21

MEMBER GUY:

22

CHAIR KAUFMAN:

23

Move to accept it.
Gretchen has made a motion to

accept.
VICE-CHAIR ALULI:

24
25

Chair, I

here.

Just one point of order

I think after acceptance or nonacceptance, it's
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1

open for discussion and then the vote.

2

MR. GLENN KOSAKA:

3

CHAIR KAUFMAN:

4

MEMBER GUY:

5

VICE-CHAIR ALULI:

6

CHAI~~AN

Correct.

That's right.
So I will -- I will move to

KAUFMAN:

You will move to second the

motion?

9

VICE-CHAIR ALULI:

Second the motion.

10

CHAIRMAN KAUFMAN:

Okay.

lIon the floor.
12

(

Yes.

accept Gretchen's --

7
8

Yes.

Now we have a motion

Now we can have discussion on this

letter.

13

MEMBER GUY:

Now we can discus-s it.

14

1lICE-CHAIK ALDLI:

Chair, I wi-ll weigh in

15

here.

I really think that this -- the Financial

16

Disclosure that we have on Mr. Nishiki still is open for

17

discussion.

18

Board, are really uncomfortable with.

19

Board, it is our responsibility to make sure that, when

20

we do accept it, we accept it understanding what all the

21

facts are very clearly.

22

point there is a real question amongst us as Board

23

Members as to some of the issues on this financial

24

st-atement.

25

with that --

There seems to be things that we, as a
And I think, as a

And it seems to me that at this

And until we, as a Board, are comfortable
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MR. GLENN KOSAKA:

1

2

that it had already been accepted, his disclosure

3

statement, and that you were working on the --

4

CHAIRMAN KAUFMAN:

5

disclosure statement, that's correct.

6

discussing now is the

We have accepted the
What we are

7

MR. GLENN KOSAKA:

The- letter?

8

CHAIRMAN KAUFMAN:

The draft letter.

9

VICE-CHAIR ALULI:

Yes.

10

Sorry.

Excuse me.

The draft letter.
MEMBER DANIELS:

11

(

Mr. Chairman, I thought

And I need to agree with

12

Nane.

And I think that's where Chair's suggestion

13

about, you know, 10-1 and 10-3, t_o have it included in

14

t.he letter, so it's very clear to Mr. Ni-s-hiki that there

15

are three sections that we are concerned about and that

16

we are kind of covering all the bases.

17

I do agree with you, Nane, that, to send it out this

18

way, we're missing several big points.
MEMBER WESTFALL:

19

And so I -- I

I think In SBction -- I

20

guess it's in our Rules, 04-101-36, it makes a statement

21

that we review the Financial Disclosures, if we find any

22

conflicts of interest, we send a letter, but it also

23

says that we can also acknowledge other issues that

24

arise under the Code.

25

you're--

And I think that is what
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(

1

CHAIRMAN KAUFMAN:

2

MEMBER WESTFALL:

3

CHAIRMAN KAUFMAN:

4

MEMBER BOUCHARD:

Thank you.
-- alluding to.
That's exactly right.
So I just have a comment

5

under Section 10-1.

6

testimony and received a lot of written testimony,

7

specifically about this trust and judgment.

8

the -- the -- the flip side to that is that it has been

9

suggested that this -- these sorts of things have

10

happened before.

11

action.

12

quite sure.

13

I think that we heard a lot of

And I guess

And that's why we shouldn't take

Do you follow what -- so I'm -- I'm -- I'm not
I guess I'm throwing that out there.

CHAIRMAN KAUFMAN:

Are you suggesting that

14

just because it's happened b--efore, it shouldn '-t happen

15

again?
MEMBER BOUCHARD:

16

No, I am not.

I'm saying

17

that that was

18

don't know if we want -- if we have any specific

19

examples of that.

20

factual information on that.

21

that it happened.

that was one of the things.

And I

Because we didn'x get anything -- any
We heard some suggestions

22

VICE-CHAIR ALULI:

Chair, at this point I

23

think the issue is the dra£t letter.

24

motion and accepted that -- or had a second on that

25

motion.

We have made a

I think the discussion is whether to sBnd that
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1

letter out as

2

draft letter?

3

or to amend anything In that letter,

So is --

CHAIRMAN KAUFMAN:

That's exactly right, Nane.

4

So the question is, is we have a motion and it can

5

either pass or fail.

6

MEMBER BOUCHARD:

7

VICE-CHAIR ALULI:

8

CHAIR KAUFMAN:

9

MEMBER BOUCHARD:

10

12

CHAIR KAUFMAN:

(Silence.)

lA

CHAIR KAUFMAN:

(Silence.)

17

CHAIR KAUFMAN:

19

Okay?
Yeah.

Yeah, I'm getting

So

lS

there further discussion
Okay.

All in favor of accBpting the

letter as it is written, please say "aye."

16

18

Right.

with regard to the motion to accept it?

13

15

Oh, I'm sorry.

ahead of myself.

11

(

lS

hands.

All opposed?

Let's do it that way.

Raise your

Okay.

The entire Board is opposed to sending that

20

draft letter.

21

And I assume that it will need revisions specifically

22

with regard to 10-1 and 10-3, is that correct, Board?

23

I'm seeing all affirmatives.

24
25

It is, obviously, going to need revision.

MEMBER WUKELIC:
clarification.

Is anyone -- yes.

I need a little bit of

I apologize for not being at the meeting
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1

when this letter was drafted.

2

circumstance, I'm reading our Article 10, when we have a

3

situation with a -- with a Council Member Elect who is

4

not in office, what are our options for remedy?

5

Oh, I've actually thought

6

about that a great deal.

There are a lot of things that

7

this Board can consider.

I actually tried to make an

8

exhaustive list.

9

(

CHAIRMAN KAUFMAN:

Under -- under the

And at the fear of having you displeased with

10

me for having taken up more time, I'm going to go

11

through it.

12

things that this Board can consider.

13

And, again, I'm just glvlng a range of

~he

Board of Ethics may choose to consider

14

whether Mr. Nishik-i compromised--the election by

15

depriving the electorate of the opportunity to cast a

16

fully informed ballot.

17

The Board of Ethics may choose to consider

18

whether Mr. Nishiki has violated Article 10, Section

19

10-1, "Elected and appointed officers and employees

20

shall demonstrate by their example the highest standards

21

of ethical conduct to the end that the public may

22

justifiably have trust and confidence in the integrity

23

of government."

24
25

Three:

The Board of Ethics may choose to

consider whether Mr. Nishiki's Financial Disclosure lS
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1

tainted.

2

Disclosure in the time and place required by statute

3

was, in this situation, a failure -- was, in this

4

situation, a failure to place his disclosure in the

5

public domain.

6

disclose.

7

(

That by failing to submit a Financial

And, subsequently, it was a failure to

The Board may choose to consider that, Slnce

8

Mr. Nishiki did not file when and where required, he was

9

deficient in his application for candidacy.

However,

10

that is outside of our purview.

11

County Clerk.

12

Rules are clear, that filing shall be within 15 days of

1~-

filing nomination papers.

14

Five:

That truly goes to the

Even though we know the Charter, Code and

The Board of

E"thi~c-s

may choose to

15

consider whether Mr. Nishiki should resign or renounce

16

his election to create a vacancy on Council so that a

17

special election can be held.

18

The Board of Ethics may choose to consider

19

whether to petition for Mr. Nishiki's impeachment at the

20

Second Circuit Court.

21

But, remember, he is still a candidate, he lS

22

not an offlcer.

23

13-15 that we can consider there, too.

24
25

But there are additional things in

The Board of Ethics may choose to consider,
having listened to public testimony and after discussing
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1

the relevant portions of the Charter, Code and Rules,

2

that whatever infractions or violations of the Code of

3

Ethics may have taken place do not rise to a level where

4

the Board needs to take further action.

5

choose to consider that Mr. Nishiki has spent 22 years

6

in public service as a councilperson and that whatever

7

infractions or violations of the Code of Ethics may have

8

taken place do not rise to a level where the Board needs

9

to take action.

10

(

The Board may

The Board may choose to consider that

11

Mr. Nishiki is a skilled politician and knowledgeable In

12

regard to the workings of County Government, 22 years of

13 _ service_ to the peo-ple o-f Maui Count:¥,.

And that whatever

14

inf-ractions or violations of the Code of Ethics have

15

taken place do not rise to a level where the Board needs

16

to take further action.

17

The Board may choose to consider Mr. Nishiki's

18

public stat€ments that, in his 22 years of service, he

19

has always stood up for the little man and always asked

20

the tough questions, never betraying the public trust as

21

a council member, and that whatever infractions or

22

violations of the Code of Ethics may have taken place do

23

not rise to a level where the Board needs to take

24

further action.

25

The Board may choose to consider advising
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1

Mr. Nishiki he can demonstrate he has never betrayed the

2

public trust by doing everything in his power to

3

expedite a special election.

4

The Board may choose to consider that in the

5

event of a special election, nothing would prevent

6

Mr. Nishiki from running for office.

7

A special election would afford fully informed

8

voters the opportunity to voice their own judgment

9

regarding Mr. Nishiki's fitness to hold office.

10

I tried to make that an exhaustive list.

11

MS. ADRIANNE HEELY:

12

CHAIRMAN KAUFMAN:

Excuse me, Chair.
It is going to be late.

13

And the question that I need to ask the Board M-ernbers lS

14

who has to leave

15

tonight.

16

if necessary?

17
18

I don'-t know your schedules

Is everyone prepared to stay here until 7:00,

MEMBER WUKELIC:

Will the alr conditioning

shut off?

19
20

£~irst?

CHAIRMAN KAUFMAN:

No.

But they will probably

all leave and it will cool off.

21

VICE-CHAIR ALULI:

This is cool.

22

CHAIRMAN KAUFMAN:

I'm hoping to be out of

23

here in an hour, but it might be two and it might be

24

three.

25

MEMBER DANIELS:

I have to pick up my child.
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1

CHAIRMAN KAUFMAN:

2

MEMBER DANIELS:

3

CHAIRMAN KAUFMAN:

By 5:00, 5:30.
Okay.

The Chair would note

4

that we would still have a quorum even if you are not

5

here, Sheri-Ann, but we would definitely miss your

6

input, 100 percent.

7

Okay.

So I think that the Board will continue to

8

meet.

9

It's now 4:20.

10

(

What time?

We might want to take a short break, however.
And we will recess and reconvene in 10

minutes, at 4:30.

11

(Recess, 4:20 p.m. to 4:35 p.m.)

12

CHAIRMAN KAUFMAN:

13

We're all dealing with a lot

14
15

We're back in session.
o~

time spent and

with some level of frustration at -this point.
One thing, during the recess, Corporation

16

Counsel has pointed out to your Chair that when letters

17

like the draft letter are sent to individuals, it's to

18

aid them to avoid potential issues in the future.

19

The concerns that the Board has with regard to

20

10-1 and 10-3 are events that have happened in the past.

21

Those past events we can address without the letter that

22

would be sent to Mr. Nishiki.

23

is accurate and it reflects 10-4.

24

that we could simply send that letter as it stands on

25

its own and then cont-inue our deliberations with re-gard

The letter as it stands
So it may well be
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1

to our other matters of concern and of the person's

2

obligations and responsibility to avoid violations of

3

the Code as it reflects 10-1 and 10-3 in terms of --

4

because it is our duty to advise corrective action as to

5

any items.

6

the past are issues to this Board, then we can advise

7

how Mr. Nishiki could correct those.

8

to happen, that is 10-1 and 10-3 can be addressed

9

outside of the letter that would be sent which addresses

10

(

And if there have been items that have

That does not have

10-4.

11

Does that glve any clarity to the Board?

12

MEMBER WUKELIC:

13

CHAIR KAUFMAN:

14

MR. GLENN KOSAKA:

15

A bit.
I'm--

Mr. Chairman, may I address

the Chair and the Members?

16
17

In

CHAIRMAN KAUFMAN:
Mr. Kosaka.

18

I guess, certainly,

Go right ahead.

MR. GLENN KOSAKA:

It seems to me that there

19

has been some concern with Section 10-1 and 10-3.

And

20

the Board has correctly created a letter with respect to

21

10-4.

22

hearing today, at this meeting, add to the letter by

23

addressing 10-4, by cautioning, also, matters that are,

24

you know, included in 10-1 and 10-3.

25

language change.

I really do not see why the Board cannot at this

It's a very simple

And then the Board will be done with
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1

this.

2

CHAIRMAN KAUFMAN:

3

straightforward and end things very quickly.

4

know that that is the Board's pleasure.

5

for pointing that out, Mr. Kosaka.

6
7

9

I do not

But thank you

That being the case, are there any comments on
the draft letter as it refers to Section 10-4?

8

(

That would be very

MEMBER LEACH:

Yes, Mr. Chair.

It refers to

deferred acceptance of your Financial Disclosure pending

10

additional information.

I think we've received the

11

additional information.

So the draft would have to be

12

updated.

13
14
15

CHAIRMAN KAUFMAN-:

Thank you for that point-.

So our draft would definitely need to be updated.
MEMBER DANIELS:

And I think on page two,

16

second paragraph, based on these provisions, disclosure

17

of your business loan, I think we determined that it was

18

a personal loan or loan.

19

So--

MEMBER WUKELIC:

Right.

It sayB business, and

20

it was changed to personal.

21

CHAIRMAN KAUFMAN:

22

revision on those two specific items.

23

motion to -- do we have a motion on the floor?

24

MEMBER WUKELIC:

25

CHAIRMAN KAUFMAN:

Okay.

So the draft needs
Then is there a

No, we do not.
We do not.

Is there a
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1

motion to revise this draft letter with those revisions?

2

MEMBER LEACH:

3

VICE-CHAIR ALULI:

Second.

4

CHAIRMAN KAUFMAN:

Any further discussion?

5

(Silence. )

6

CHAIR KAUFMAN:

7

MEMBER LEACH:

8

UNIDENTIFIED SPEAKER:

9

VICE-CHAIR ALULI:

Aye.

the numbers ri-ght.

14

hand.

Opposed?

Note that we have

All in favoT, please

ra~ise

your

We have one, two, three, four, five.

15

And opposed?

16

MEMBER BOUCHARD:

17

CHAIRMAN KAUFMAN:

18

MEMBER BOUCHARD:

19

CHAIR KAUFMAN:

20

MEMBER BOUCHARD:

21

CHAIR KAUFMAN:

22

MEMBER BOUCHARD:

23

CHAIRMAN KAUFMAN:

25

Aye.

Let's do it -- I want to make sure we've got

13

24

Aye.

two that are opposed.

12
(

All In favor?

CHAIR KAUFMAN:

10
11

So moved.

We have two.
Did I not raise my hand?
I didn't see it.
I'm sorry.
Are you in favor?
I'm in favor.
Okay.

Sorry.

So--

I apologize.
-- if that's the case, we

have two opposed and the remaining in favor.
There are still additional motions that could
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1

be made.

2

all of the things that this Board can consider.

3

that was not done trying to influence this Board.

4

the Board needs to do is come to its own decisions based

5

on its own feelings.

6

10-3, because it is our duty to advise and provide for

7

corrective action on potential or real violations of the

8

Code of Ethics, if any happened at all.

9

did.

10

(

The Chair earlier read an exhaustive list of
And
What

We still need to look at 10-1 and

And maybe none

And I'd entertain -- is there a motion for the

11

Board of Ethics, in consideration of Mr. Nishiki's 22

12

years of public service, and his expressed good

l3

intentions, as

14

1'Jews, and in light of his testimony to_day, to t-ake no

15

further action regarding Mr. Nishiki's Financial

16

Disclosure?

17
18
19
20

published~

on the' opinion page of The Maui

Would anyone like to make that motion?

MEMBER WESTFALL:

I missed it.

I'm sort of confused as to where we're at on the agenda.
CHAIRMAN KAUFMAN:

Let me tell you where I

think we are.

21

MEMBER WESTFALL:

22

CHAIRMAN KAUFMAN:

23

reviewing the letter.

24

Financial Disclosure.

25

I'm sorry.

Okay.
Because we have finished

However, we are still under the

MS. ADRIANNE HEELY:

Excuse me, Chair.
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1

believe you just moved to revise the letter.

2

move to accept the letter.

3

CHAIRMAN KAUFMAN:

That's correct.

You didn't

We are not

4

gOlng to accept the letter until we have the revision in

5

front of us.

6

MS. ADRIANNE HEELY:

7

CHAIRMAN KAUFMAN:

8
9

Right.
Okay.

And did I say accept

rather than revised when I -- when we had -MEMBER WESTFALL:

No, no.

I just -- I'm

10

seeing Financial Disclosure, I thought we already

11

accepted that, and then we just discussed the letter.

12

CHAIR KAUFMAN:

It has been --

(

13

M-EMBER WESTFALL:

"

14

CHAIRMA~ KA~£MAN:

W-e've done that.

So---

-- accepted, the letter.

15

However, the very first thing that we need to do, the

16

Board shall examine all Financial Disclosures filed and

17

to comment on or advise corrective action as to any

18

matters that may indicate a conflict of interest.

19

if, after examination, a conflict of interest or other

20

concern arising under the Code of Ethics is found, the

21

Board shall acknowledge the receipt of the submission,

22

which we have done, and shall advise the person of the

23

conflict of interest or other matters of concern arising

And

24 -under the Code of Ethics of the person's obligations and
25 _responEibilities to avoid violations of the Code of
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1

Ethics.
MEMBER WESTFALL:

2

3

that's all right.

We're doing our best.

VICE-CHAIR ALULI:

So, Chair, excuse me, but

7

at this point, then, we've agreed to -- by vote, to

8

accept -- or to ask for a revision of the letter,

9

correct?

10

MS. ADRIANNE HEELY:

11

VICE-CHAIR ALULI:

12

And

I'm sure you're in good company.

6

(

Keep--

CHAIRMAN KAUFMAN:

4

5

I'm still a little lost, but

Yes.
So still unresolved

lS

the

acceptance of that letter, or is that one in the same

13 . motion?
14

MEMBER BOUCHARD:

15

VICE-CHAIR ALULI:

Two separate, correct?

CHAIRMAN KAUFMAN:

The letter will have to

16

Okay.

17
18

corne back to us at our next meeting for acceptancB.
VICE-CHAIR ALULI:

19
20
21
22

Huh-uh.

Okay.

I just wanted to

make sure.
MEMBER LEACH:

And the letter, Mr. Chair,

regarding lQ.4?

23

MEMBER GUY:

Yes.

24

MEMBER BOUCHARD:

25

UNIDENTIFIED -SPEAKER:

Uh-huh.
Yes.
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1

CHAIR KAUFMAN:

2

VICE-CHAIR ALULI:

3

MEMBER BOUCHARD:

4

(

Only 10.4.
Correct.
So now we are discussing the

issue of is there a violation of 10-1 and 10 --

5

CHAIR KAUFMAN:

6

MEMBER BOUCHARD:

7

CHAIRMAN KAUFMAN:

That--

Yes.
We're, basically, going

8

back to the specific portions of the Charter and the

9

Rules, which is 04-101-36(c) and 10-2(e).

We need to

10

advise Mr. Nishiki, if he needs any advisement at all,

11

with regard to 10-1 and 10-3.

12

this Board for a motion, because we need to move

13

forward.

1A

And that was why I asked

Is there a moti-on for the Board of Ethi-cs, In

15

consideration of Mr. Nishiki's 22 years of public

16

service, and his expressed good intentions as published

17

in the opinion page of The Maui News, and in light of

18

his testimony today, to take no further action regarding

19

Mr. Nishiki's Einancial Disclosure?

20

the Board like to make that motion?

21

MEMBER WUKELIC:

22

motion to not take further action?

But you're saying to make a

2-3

CHAIRMAN KAUFMAN:

24

Member can do that if they so desire.

25

Would any Member of

Correct.

Would -- any

If not, we need to decide how to pr-oceed and
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1

what motions we want to consider in terms of advising

2

Mr. Nishiki.

3
4

MEMBER WUKELIC:

Is it appropriate to discuss

this right now, just to have discussion?

5

MEMBER DANIELS:

We need to make a motion.

6

CHAIRMAN KAUFMAN:

Robert's Rules, typically,

7

which we use, requires that a motion be presented.

8

don't have to believe in it or anything.

9

present a motion, get a second, then we can discuss.

10

MEMBER BOUCHARD:

Okay.

11

motion.

12

to, in light of his viewpoint, and

(13
~4

CHAIRMAN KAUFMAN:

16

MEMBER WOODS:

17

CHAIRMAN KAUFMAN:

20

Is there a second to

I second it.
Okay.

We can have all the

discussion in the world about it.
Would anybody like to say why we should take
no further action as the motion says?
MEMBER WUKELIC:

22

CHAIRMAN KAUFMAN:

23

MEMBER WUKELIC:

25

Okay.

I second.

21

24

Then I will make the

that motion?
MEMBER DANIELS:

19

You can

What you just said, I will make that motion,

15

18

You

Can we dispute that?
Absolutely.
Okay.

As the Chair read his

suggestions for possible actions we could take
CHAIRMAN KAUFMAN:

Please -- I'm sorry.
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1

need to correct you.

They're not my suggestions.

2

are an exhaustive list that the Chair produced to try to

3

give this Board the opportunity to review all potential

4

actions.

5

MEMBER WUKELIC:

6

VICE-CHAIR ALULI:

They

All right.
And, Chair, it is within

7 . the re -- or the framework of what the Ethics Board can

(

8

do to address every single one of those issues that you

9

read to us, correct, including

inclusive of asking

10

Mr. Nishiki to stand for revote, correct?

That is

11

can ask for that?

12

.are within the decision-making or jurisdiction of the

we

All of those points were points that

13 . Board of Ethics, correct?
1Ll

CHA-rRMAN KAUFMAN:

It's our obligation --

15

VICE-CHAIR ALULI:

Okay.

16

CHAIRMAN KAUFMAN:

-- to inform Mr. Nishiki,

17

in light of his disclosure statement, to comment on or

18

advise corrective action to any issues that may indicate

19

a conflict of interest, or by the chart -- by the Code

20

-- pardon me -- from the Rules.

21

a conflict of interest or other concern arising out of

22

the Code is found, the Board shall advise the person of

23

the conflict or other matter of concern arising under

24

the Code of Ethics and the person's obligations and

25

responsibilities.

If, after examination,
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MEMBER WUKELIC:

1

listened to the list

2

that was read earlier, and as I listened to testimony,

3

two things come to me very strongly.

4

that -- that -- a gut feeling, if you will, and an

5

investigative factual feeling that I -- that I don't

6

believe that this is handled in accordance to the Maui

7

County Code of Ethics.

8

very strongly is the years of service that Mr. Nishiki

9

has given to this County.

10

(

As I

One thing

lS

The other thing that came to me

My personal opinion -- I hope this is

11

appropriate to say here -- is that we are obligated to

12

take an action, in my opinion.

13

taRe- the fe-eling of t-hose who testified on his years of

14

experience into consideration.

15

to address this, but I'm very open to the degree of the

16

severity or lack of severity that is taken.
VICE-CHAIR ALULI:

17
18

So I do believe we need

And

In terms of the action

that --

19

MEMBER WUKELIC:

20

VICE-CHAIR ALULI:

21

Yet, I think we need to

In terms of the action, yeah.
-- we need to take as a

Board?
MEMBER WUKELIC:

22

In terms of the action, yes.

23

I 'm- not necessarily looking at a very extreme action,

24

but I

25

e-i ther.

-- I

don't feel comfortable just letting it go,

And that's -- that's just speaking as
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1

resident Board Member.

2
3

MR. GLENN KOSAKA:
Chair a question?

4

CHAIRMAN KAUFMAN:

Mr. Kosaka, the Board

6

MR. GLENN KOSAKA:

Okay.

7

CHAIRMAN KAUFMAN:

And your status as

5

lS

meeting.

8

Mr. Nishiki's counsel I don't believe gives you special

9

status.

We've had --

10
11

MEMBER WUKELIC:

Nor does it have a positive

influence on us.

12

(

Mr. Chair, can I ask the

CHAIRMAN KAUFMAN:

We have had public

13 . tes_timony, which is now over.

We. don'-t have a question

14

for Mr. Nishiki at this point in time-.

15

and value your expertise and we will want to hear it.

16

And when we are prepared for that, we will listen.

17

MR. GLENN KOSAKA:

18

MEMBER WOODS:

19

Thank you.

We do appreciate

I'm sorry.

Make I make a comment regarding

Marti's comments?

20

And I agree that Mr. Nishiki has provided the

21

community with years of service that has benefited the

22

community.

23

was presented here today.

24

facts of the

25

here today, such as the delinquency in filing

However, I believe that the facts are what

situation~

And we have to focus on the

what has taken place to bring us
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1

appropriately so that the community was able to view his

2

Financial Disclosures.

3

of service with the County, knowing that he knows the

4

guidelines, he knows the policies and -- and the

5

procedures for filing.

6

Also, given the fact that he has -- our

7

Secretary has called him numerous times to inform him

8

that he needed to provide us with his information,

9

financial information.

10

12

And it wasn't done until we gave

him a deadline.

11

(

Knowing that he has had 22 years

And I just feel that's not ethical, especially
because I'm sure he had the knowledge that it had to be

13 - taken care of.

I jus_t feel til-at, in my personaJ.

14-

opinion, and wi-tn the facts p-resented to me, that it was

15

not In the best interest of the community and of the

16

people and of the voters.

17

me.

18

And it lS very concernlng to

So
MEMBER BOUCHARD:

And maybe this is a good

19

time tD try to better state the -- the issue that I

20

brought up before, which lS

21

suggestions that we have set a precedence -- or this

we did hear some

22 -body has set a precedence in the past.

I'~

wondering

2-3

I guess maybe this is a better quest-ion for Corp

24

Counsel -- how indebted we are to that precedence.

25

Be-cause you asked me the question, just because we've
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1

done this in the past, do we do it agaln.

2

necessarily believe that, but I don't know if there lS

3

some sort of guideline that Corp Counsel could give us,

4

or any specifics, because we didn't really hear any

5

specifics of these sorts of decisions.
I don't know if I stated that better or not,

6

7

(

I don't

but that was my best attempt.

8

CHAIRMAN KAUFMAN:

Thank you.

9

VICE-CHAIR ALULI:

Chair, I think it is our

10

responsibility as a Board, and our obligation, to, after

11

taking into consideration and accepting -- or taking

12

into consideration

testimo~,

the facts that we've

13 _heard, and accepting a couple of i tems_J

I

thinK it's our

14

responsibility -to ma-ke a decisiDn relative to the points

15

that are within the Ethics Code to provide for

16

Mr. Nishiki what the decision is of our Board relative

17

to the actions to be taken.

18

responsibility to perhaps hear again what -- those

19

points that you've exhaustively extracted from the Code

20

so that we can get perhaps this -- renew our memories of

21

it.
MEMBER GUY:

22
23

that list?

I think it's absolutely our

Is it possible to get a copy of

Eecause it looks like --

24

CHAIRMAN KAUFMAN:

25

MEMBER GDY:

I don't have a copy.

Is there a copying capacity?
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1
2

CHAIRMAN KAUFMAN:

I don't think

we even need to go there, Gretchen.

3

(

It's -- no.

What your Chair has attempted to do is to

4

create an exhaustive list of all of the possibilities

5

before us.

6

which says, is there a motion, and there has been, in

7

consideration of Mr. Nishiki's 22 years of public

8

service, and his expressed good intention as published

9

on the opinion page of The Maui News, and In light of

We currently have a motion in front of us

10

his testimony today, to take no further action regarding

11

Mr. Nishiki's Financial Disclosure.

12

before us.

13
14

~oint

15
16
17
18

My question is -MS . MICHELLE ANDERSON:

a

CHAIRMAN KAUFMAN:

I don't believe that

comes--

MS. MICHELLE ANDERSON:

It takes all

precedence over every motion.
CHAIR KAUFMAN:

20

MS. ADRIANNE HEELY:

This

lS

a note --

A point of order can be

made when needed.

22

CHAIRMAN KAUFMAN:

23

MS. ADRIANNE HEELY:

24

CHAIRMAN KAUFMAN:

25

Mr. Chair, may I make

of order?

19

21

That is the motion

Member of the Board.

By a Member of the Board?
Right.
It would ne-ed to be from a

I'm sorry, Michelle.

It doesn-'t
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1

corne from the general public at this point.

2

MS. MICHELLE ANDERSON:

3

CHAIRMAN KAUFMAN:

4

testimony is over.

I appreciate the sincerity
No, I know.

But

6

you're bringing information forward that the public

7

hasn't had a chance to be knowledgeable of.

8

In -CHAIR KAUFMAN:

9

11
12
13

And I think

I think that --

MS. MICHELLE ANDERSON:

10

(

The time for public

MS. MICHELLE ANDERSON:

5

Well--

-- this list that you

presented
CHAIRMAN KAUFMAN:

-- you are talking even

though I just toLd you that you're not recognized -MS. MICHELLE ANDERSON:

15

CHAIRMAN KAUFMAN:

16

MEMBER WESTFALL:

Thank you, Charr.

-- Michelle.
My question here is there

17

seems to be two parts here.

18

violations of the codes.

19

The remedies are, I guess, my question.

20

about these things are in the form of a letter or are we

21

jumping to 13-13?

And I guess 10-1 and 10-3.

22

CHAIRMAN KAUFMAN:

23

MEMBER WESTFALL:

24

CHAIRMAN KAUFMAN:

25

One, we're looking at

Are we talking

To advise Mr. Nishiki
That~s

a letter.

-- you can do that in the

form of motions.
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1

MEMBER WESTFALL:

2

CHAIRMAN KAUFMAN:

We can do it in a letter

3

referring to motions.

4

consideration.

5

exhaustive as I could possibly put together of all of

6

the possibilities.

7

(

Okay.

These are for the Board's

I presented you with a list that was as

MEMBER WESTFALL:

I guess my question

lS,

the

8

confusion with that list is, I think there's an

9

assumption that we have the power to do those things.

10

And what I'm listening -- what I think I am hearing is

11

we're simply making suggestions in the form of a letter,

12

which s€ems to conform to what I'm reading here, unless

13

we jump to 13-r3.

14

CHAIRMAN KAUFMAN:

As a Board, we are

15

obligated to advise the person of the conflict of

16

interest or other matters of concern.

17

that in a letter or we can do it in the form of motions.

18

That's what we are here to do today, right now.

19

MS. ADRIANNE HEELY:

And we can do

And may I remind the

20

Board that the agenda item is the Financial Disclosure

21

Statement of Mr. Nishiki and the letter.

22

initiating disciplinary proceedings, initiating

23

impeachment proceedings in addressing the Financial

24

Disclosure Statement as stated in the agenda.

25

MEMBER WESTFALL:

So it's not

Thank you.
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1

(

And the Chair

2

appropriately read the specific rule which relates to

3

the reviewing of Financial Disclosure Statements and

4

what the Board's -- Board's duties, powers are in

5

regards to what they may do in advising corrective

6

action.

7

Financial Disclosure Statements.

I think that's 4-101-36, in the review of

8

MEMBER WESTFALL:

Thank you.

9

CHAIRMAN KAUFMAN:

The motion in front of us

10

at this time is essentially to take no action with

11

regard to Mr. Nishiki's Financial Disclosure.

12

further discussion of that motion?
MEMBER LEACH:

13

Is there

A question on the motion.

14

thought we've already

15

disclosure, that we've accepted it and with the revision

16

of the letter to go out.

17

from what we've already voted on?

ta~en

action~

on his

So how is this any different

CHAIRMAN KAUFMAN:

18

some

I

Well, we would stop

19

d-iscussing Mr. Nishiki' s Financial Disclosure if this

20

motion passes.

21

discuss those issues that we desire to pursue.

If it is defeated, then we have to

MEMBER BOUCHARD:

22

Then can we call for the

vote?

23
-

24
25

CHAIRMAN KAUFMAN:

If there is no more

discussion, we won't even have to call for it.
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1

any more discussion?

2

(Silence.)

3

CHAIR KAUFMAN:

Can I see a show of

4

hands, all in favor of taking no further action

5

regarding Mr. Nishiki's Financial Disclosure?

6

raise your hands high.

7

action regarding Mr. Nishiki's Financial Disclosure?

8
9

And those who desire to take further action
regarding the disclosure, please ralse your hands.
How interesting.

11

MS. ADRIANNE HEELY:

13

14
15
16
17
18
19

Please

You wish to take no further

10

12

(

Okay.

~ou

Maybe, for the record, if

clarify how many yeas and
CHAIRMAN KAUFMAN:

For the record,we've had

four "yes" and four "no."
MEMBER WESTFALL:

Chairman, could you clarify

taking no action, what that means?
CHAIRMAN KAUFMAN:

Let me say that our vote is

not yet finished because the Chair has not participated.
To take no action, further action would mean

20

we would stop discussion of his Financial Disclosure, we

21

would be done and we wouldn't visit the issue further.

22

If the Board desires to take further action

23-

and continue to visit the -issue and look at possible

24

advice to offer Mr. Nishiki -- for instance, if it so

25

desired, to recommend that he renounce the election
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1

results, then -- I can hear a big murmur in the room --

2

the Board needs to decide what it wants to do.

3

do absolutely nothing or it can continue to address

4

Mr. Nishiki's Financial Disclosure and our obligations

5

with regard to it.

6

passes -- this needs to be clear to every Member sitting

7

here -- then we simply don't discuss it.

8

adjourn the meeting, once our agenda is finished, and go

9

home.

10

(

It can

If the motion currently before us

We will

If the Board wants to continue to discuss

11

to discuss the Financial Disclosure and what

12

ramifications or what possible actions we can take, then

13

the motion should be defeat_e_d.

14

VICE-CHAIRALULI:

Chair, point of

15

clarification, if I may, then.

16

you've made relative to the action that this Board can

17

take are a discussion relative to the acceptance or

18

denial -- or nonacceptance of the financial statement,

19

correct?

20

MEMBER BOUCHARD:

21

VICE-CHAIR ALULI:

So the points that

No.
This is the point I'm

22

making.

We've already made the decision to accept the

23

financial statement with its corrections.

24

that issue already.

25

the table

now~

We voted on

That issue is over with.

So--
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CHAIRMAN KAUFMAN:

That's true.

2

VICE-CHAIR ALULI:

At this point, then, we

3

cannot -- correct me if I'm wrong -- we cannot discuss

4

the actions to be taken relative to the financial

5

statement.

6
7
8
9

(

Correct?
CHAIRMAN KAUFMAN:

That is not the Chair's

reading, but I would defer to Corporation Counsel.
MS. ADRIANNE HEELY:

I would have to review

your Rules.

10

UNIDENTIFIED SPEAKER:

11

MS. ADRIANNE HEELY:

Excuse me.
Your Rules state, "In the

12

reVlew of the Financial Disclosure Statements" -- I will

13

just reread it for the Board's consideration and

1-4

information._

15

Statements specifically" -- your Rule 4-101-36(c) --

16

"if, after examination, the Board finds no conflict of

17

interest or other matter of concern arising out of the

18

Code of Ethics, the Board shall acknowledge receipt of

19

the Financial Disclosure, annual Financial Disclosure

20

update or amendment of disclosure and file it.

21

after examination, a conflict of interest or other

22

concern" shall -- excuse me.

23

examination, a conflict of interest or other concern

24

arising under the Code of Ethics lS found, the Board

25

shall acknowledge the receipt of the submi-ssion and

I

"In the -.ceview of the Financial Discle-sure

Sorry.

If,

"If, after
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1

shall advise the person of the conflict of interest or

2

other matter of concern arising under the Code of

3

Ethics, and of the person's obligations and

4

responsibilities to avoid violation of the Code of

5

Ethics."

6

VICE-CHAIR ALULI:

7

think.

8

correctly, all we can do is provide advice at this

9

point.

We can't take any action.

10

(

Key word there, "advise," I
If I hear that

We've already accepted that financial

11

statement.

So I think, as a Board, the only action we

12

can take is probably in writing to advise Mr. Nishiki

13

what this Board sug-gests can be done or --

14

MEMBER DANIELS:

15

VICE-CHAIR ALULI:

Yes.
what we would -- we

16

would suggest, as a Board, that he do to fall within the

17

parameters of what the Code of Ethics states.

18

Is that correct, Corporate Counsel?

19

MS. ADRIANNE

20

HEELY~

Right.

Right.

That's

the Rule as I -- as I read it to you.

21

May I remind the Board that, on the agenda,

22

there's no issue of a violation of a Code of Ethics, a

23

hearing, et cetera, no agenda item on advisory opinions.

24

So we're dealing with the Financial Disclosure

25

Statement.

And what I read to the Board

~s

the Rule ln
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the review of the Financial Disclosure Statement, which

2

states exactly what you said, you're able to render

3

advice.
CHAIRMAN KAUFMAN:

4

5

advice, the current motion, which is in the middle of a

6

vote, would need to be defeated, is that correct?
MEMBER WUKELIC:

7

8

10

On the Financial Disclosure

Statement.
MS. ADRIANNE HEELY:

9

(

So if we want to render

On taking no action, that

motion?

11

CHAIRMAN KAUFMAN:

12

MEMBER WUKELIC:

13

CHAIR KAUFMAN:

On taking no action.
Right.

All right.

You know, we're

14-

g-etting so bogged down.

I would like to make it crystal

15

clear, but I'm not sure that we've gotten to that yet.
VICE-CHAIR ALULI:

16

In either case -- well,

17

let's deal with the facts as they stand right now.

18

have already, as a Board, accepted the financial

19

statement,

~orrect?

20

MEMBER WESTFALL:

21

VICE-CHAIR ALULI:

22

We

Correct.
Okay.

According to what

you just -- Corporate Counsel just read, the only thing

23 -that it seems we, as a Board, can do at this point
24

provide a suggestion or advice, as a Board, a

25

recommendation that we, as a Board, provide to
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Mr. Nishiki, at least from what I understand.

2

the key word, as I hear it, is "advise," not make a

3

decision or take action on.
MEMBER DANIELS:

4

Well, I think, also, too,

5

there was a statement that it's to avoid potential

6

issues, not things that have happened in the past, as

7

well, correct?

8

avoid potential conflict or lssues.

So we're giving him advice on how to

CHAIRMAN KAUFMAN:

9

We can also provide

10

corrective action -- provide advice with regard to

11

corrective action.
VICE~CHAIR

12

(

Because

13

"-advise."

14

there.

Again, I reiterate

There's a big difference in the vocabulary-

MEMBER GUY:

15

ALULI:

So the only thing available to us

16

is to send a letter?

Regardless of the contents of the

17

letter, that is the only action we can take, is that

18

what --

~9

CHAIRMAN KAUFMAN:

20

MEMBER GUY:

21

CHAIRMAN KAUFMAN:

That's not quite true.

Okay.
This Board has the power of

22

its own initiatives to do -- the Board may initiate an

23

advisory opinion on its own initiative, 04-101-40, and

24

has the authority to issue immediately, due to

25~

circumstances, interim advisory opinion.

But it says
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that we may initiate advisory oplnlon on our own

2

initiative.

3

MEMBER WESTFALL:

4

CHAIRMAN KAUFMAN:

And we have the authority

5

to issue immediately, due to circumstances, an interim

6

advisory 0plnlon.
MEMBER WESTFALL:

7

MS. ADRIANNE HEELY:

9

MEMBER WESTFALL:

10

lS sending a letter.

11
12

13

Adrianne or Chairman, but

our lssue here is that is not on the agenda today.

8

(

But--

1--

That's correct.

So all we're discussing here

Does sending a letter preclude us

from revisiting that stuff at a later date?
MS. ADRIANNE HEELY-:

That doesn't preclude you

1-4

from scheduling another agenda

15

agenda regarding those particular lssues.

16

before the Board today is on the agenda, the review of

17

the Financial Disclosure Statement and the review -- and

18

approval of the letter.

19

MEMBER BOUCHARD:

or items on a future
What is

So for clarification, if the

20

motion that we are In the middle of voting on was to

21

pass, stating that we would take no further action,

22

could we still make an agenda item in the future or are

23

we shutting the uoor on that period7

24

MEMBER WUKELIC:

25

VICE-CHAIR ALULI:

For the Financial Disclosure.
Also, again, let me --
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CHAIRMAN KAUFMAN:

Okay.

2

VICE-CHAIR ALULI:

-- go back to the language.

3

CHAIRMAN KAUFMAN:

Just a second, Vice-Chair.

4

Okay.

I'm going to try real hard as your

5

Chair to try to get us moving because we just keep

6

getting bogged down.
As I understand, if the motion that is before

7

(

Let me

8

us were to pass, we would take no further action

9

regarding Mr. Nishiki's financial statement, at least at

10

this meeting.

11

him advice, which in fact is our obligation under

12

04-101-36(c) and under 10-2(e), then the motion should

13

be defeated.
I~

14

If the Board chooses, and wants to glve

tnat clear?

15

has a question about that?

16

MEMBER WESTFALL:

17

CHAIRMAN KAUFMAN:

I'm sorry.

Say that one

I don't know if I can.

I'm

gonna try.
MEMBER WESTFALL:

20
21

Is there anybody who

more time.

18
19

Okay.

I'm a long distance away

here.

22

CHAIRMAN KAUFMAN:

If the motion before us

23

were to pass-, we would take no further action, at least

24

today.

If it were to fail, then we can continue this

25- meeting and proyide Mr. Nishiki with advice --
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MEMBER WESTFALL:

2

CHAIRMAN KAUFMAN:

3

10-2(e).

4

(

Okay.
-- per 04-101-36(c) and

And the -MS. ADRIANNE HEELY:

Excuse me, Chair.

I

5

mean, the Board can decide to include that in the

6

letter, if they would like to.

7

able to advise the person of the conflict of interest or

8

other matter of concern arising under the Code of

9

Ethics.

Per the rules, you're

Your matters of concern, if you -- if you and

10

your Board decide to include that 10-1 and 10-3 In your

11

letter to Mr. Nishiki, you may just as well put that in

12

your letter to Mr. Nishiki.

13

VICE-CHAIR ALULI:

14

to call fort-he vote again.

15

CHAIRMAN KAUFMAN:

16

Chair f

if I can, r'd like

Thank you.

motion to call for the vote.

There's been a

We have to vote on that.

17

VICE-CHAIR ALULI:

Since we were tied.

18

CHAIRMAN KAUFMAN:

Let -- the Chair will ask

19

that we vote this iSBue.

20

clearer to the Board than it was previously.

21

there -- the motion is to take no further action

22

regarding Mr. Nishiki's Financial Disclosure.

23
24
25

I think that it's somewhat
And is

All in favor of that, please raise your band.
Two.
Those -opposed?

Six.
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So the motion fails.

2

If the Board desires to render advice to

3

Mr. Nishiki, the Chair would request that Members of the

4

Board make a motion with regard to what advice they

5

desire to present to him.
VICE-CHAIR ALULI:

6

7

motion that the Maui County Board of Ethics provide'

8

Mr. Nishiki with an advisory opinion relative to his

9

financial statement and -- and -- yes.
CHAIRMAN KAUFMAN:

10

(

Chair, I'd like to make the

Let me try to help a little

11

bit.

At this point, we are not actually rendering an

12

advisory opinion.

13

of issues that would have to be addressed.

It would create a whole 'nother set
What we_ can

14 -do is advise Mr. Nishiki based on 4-101-36(c) and
15

10-2 (e) .
So what is the specific advice that this Board

16
17

wishes to provide to Mr. Nishiki?
MEMBER DANIELS:

18

Section 10-3, Numbers 1 and

Specific, Number 1, you know, submitting

19

Number 3.

20

Financial Disclosures to both Board of Ethics and County

21

Clerks; and, in Number 3, to submit disclosures within

22

15 days.

23

CHAIRMAN

KAUFMA~:

I think, if I can help you,

24

to try to rephrase -- is this what your motion said?

25

advise Mr. Nishiki that by his failure to submit a

IWADO COURT REPORTERS (SOS) 244-9300

To

196
1

Financial Disclosure in the time and place required by

2

statute, he has violated Article 10, Section 10-1 of the

3

Code of Ethics, elected and appointed officers --

4

officers and employees shall demonstrate by their

5

example the highest standards of ethical conduct to the

6

end that the public may justifiably have trust and

7

confidence in the integrity of government?

8

your motion was?
MEMBER DANIELS:

9
10

(

\

CHAIRMAN KAUFMAN:

MEMBER DANIELS:

14

CHAIR KAUFMAN:

Uh
I'd ask that you would do that

so we can

16

MEMBER DANIELS:

17

CHAIR KAUFMAN:

18

Can we do that as a

separate motion?

13

15

Yes, and to include Section

10-3.

11
12

Is that what

Oh, okay.
-- limit our discussion to the

specific issue at hand, which is 10-1.

19

Is there a second to that motion?

20

VICE-CHAIR ALULI:

I'll second that motion.

21

CHAIRMAN KAUFMAN:

Now we can have discussion.

22

The motion before us is to advise Mr. Nishiki that, by

23

his failure to submit a Financial Disclosure in the time

24

and place required by statute, he has violated Article

25

10, Section 10-1 of the Code of Ethics, elected and
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appointed officers and employees shall demonstrate by

2

their example the highest standards of ethical conduct

3

to the end that the public may justifiably have trust

4

and confidence in the integrity of government.

5

Discussion?

6

discussion ahead of time, yeah.

7

8

(

CHAIRMAN KAUFMAN:

Well, we don't have to call

Does any Member of the Board wish to discuss
this further?
If not,e all in favor of the- motion ralse your

13
-~1-4

Then I think you call for

if there is no further discussions.

11
12

VICE-CHAIR ALULI:
the vote.

9

10

Maybe we've had all the

hand.

Let the record reflect that is unanlmous.

15

You also wanted to consider

16

MEMBER DANIELS:

17

CHAIRMAN KAUFMAN:

18

MEMBER DANIELS:

19

-- 10-3.
Specifically Number 1 and

Number 3.
CHAIRMAN KAUFMAN:

20

21

Section 10-3.

If the Chair can assist

you?

22

MEMBER DANIELS:

23 -

CHAIRMAN KAUFMAN:

Sure.
Is there a motion for the

24

Board of Ethics to advise Mr. Nishiki that, by his

25

failure to submit a Financial Disclosure in the time and
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place required by statute, he has violated the Maui

2

County Code, 2.56.060, also, the Maui County Charter,

3

Section 10-3-1 and 10-3-3, and the Rules of the Board of

4

Ethics, Subchapter 3, 04-101-30, and Subchapter 3,

5

04-101-32?

The specific sections all refer to providing

6

(

Is that the motion you desire to make?

7

the Financial Disclosure within 15 days of the election

8

and supplying it to both the Board of Ethics as well as

9

to the County Clerk.

10

MEMBER DANIELS:

11

VICE-CHAIR ALULI:

12

MEMBER DANIELS:

13- -

CHAIRMAN KAUFMAN:

That's your motion1

14=- -

VICE-CHAIR -ALULI:

I will second that motion-.

15

CHAIRMAN KAUFMAN:

Is there discussion with

16

That's her motion?
That's my motion.

regard to that motion?

17

(Silence. )

18

CHAIR KAUFMAN:

19

your hand high.

20

vote.

21

Yes.

All in favor, please ralse

The Chair notes that it is a unanimous

MS. MICHELLE ANDERSON:

22

we're all confused.

23

your motion?

Mr. Chair, I think

Is it her motion you voted on or

24

CHAIRMAN KAUFMAN:

25

MEMBER DANIELS:

It was -It was my motion.
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CHAIR KAUFMAN:

2

MS. MICHELLE ANDERSON:

3

CHAIRMAN KAUFMAN:

And that

7

MEMBER DANIELS:

8

CHAIR KAUFMAN:

9

MEMBER DANIELS:

not making motions.

I reread the

your motion
Yes.
-- correct, Sheri-Ann?
Thanks, Chair.
It is not -- the Chair

lS

The Chair --

MS. MICHELLE ANDERSON:

12
13

lS

CHAIRMAN KAUFMAN:

10

(

Absolutely.

motion for her.

6

11

Sheri-Ann's motion.

Thank you.

4

5

-- Sheri-Ann's.

It sure sounds like

it.

lA

CHAIR=M:AN KAUFMAN:

The Chair is

doing~his

15

continued very best effort to impartially conduct this

16

meeting.

17

to step forth and clearly identify their issues and

18

concerns.

And I have repeatedly asked the Board Members

19

If I have moved forward in trying to clearly

20

state the intent of what the Board Members were saying

21

and who made it and said anything but their intent, I

22

apologize for that.

23

times to make sure that it

But I've read each of them several
lS

the Board Member's motion

24 - that is coming before this group.
25

have a position.

The Chair does not

The- Chair has exhaustively, over the
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course of the last month, spent 150 hours of his time in

2

the attempt to provide this Board with the information

3

it needs to make its own decisions.

4

clear.
VICE-CHAIR ALULI:

And appreciated, Board --

7

CHAIRMAN KAUFMAN:

Thank you, Vice-Chair.

8

There may be additional motions from the

5

6

9

(

I hope that is

or Chair.

Board.

I gave earlier an exhaustive list of all of the

10

issues that could -- that your Chair had thought of that

11

could come up in the course of today's meeting.

12

VICE-CHAIR ALULI:

13

CHAIRMA~

14

KAUFMAN:

Chair, can I -A~t

tne ris k -of --

you

may, Mr. Aluli.

VICE-CHAIR ALULI:

15

I just wanted to ask a

16

question.

17

discussion, can we call for a special meeting?

If we, as a Board, decide to forego further

CHAIRMAN KAUFMAN:

18
19

yes,~

We can as long as we give

basically, it's a week from now, would be when it

20

would be held because we have to have an agenda and it

21

has to be

22

VICE-CHAIR ALULI:

That would be --

23

CHAIR KAUFMAN:

posted4

24

VICE-CHAIR ALULI:

Okay.

25

Can that -- can a

motion be made to adjourn this meeting and ask for a
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2

rescheduling of another meeting to further discuss this?
CHAIRMAN KAUFMAN:

I'm trying to look at the

3

agenda to see just where we are.

I would -- we may be

4

moving ahead, if there are additional issues that the

5

Board would like to consider with regard to motions.

6

And I know the hour is late.

7

Sheri-Ann, are you still able to stay?

8

MEMBER DANIELS:

9

CHAIRMAN KAUFMAN:

10

Yeah.
You've made other

arrangements?

11

MEMBER DANIELS:

12

CHAIRMAN KAUFMAN:

Yes.

Yes.

At the risk of having the

13

Board Members mad at their Chair, Iwould-enco1:lrage this

14

Board to try to see-this through this evening.

15

VICE-CHAIR ALULI:

Chair, so the issue that we

16

have open on the table for discussion, then, is the

17

advice that we propose to give to Mr. Nishiki in terms

18

of an action?

19

CHAIRMAN

20

VICE-CHAIR ALULI:

21

KAUFMAN~

Absolutely.
Is that what we're further

to discuss?

22

CHAIRMAN KAUFMAN:

That is our obligation.

23

VICE-CHAIR ALULI:

Okay.

24

CHAIRMAN

That's what it says,

25

KAUFMAN~

04-101-36 (c) and 10-2 (e) .
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1

VICE-CHAIR ALULI:

Uh-huh.

2

CHAIRMAN KAUFMAN:

We are trying to help

3

Mr. Nishiki and give him the advice that he needs so

4

that he can proceed.

5
6

MEMBER LEACH:

everyone in the audience, also?

7
8

Mr. Chair, a question for

CHAIRMAN KAUFMAN:

That may not be

appropriate, to open it up to the audience.

But please

9

(

10

MEMBER LEACH:

For them to hear.

11

My question is this:

In today's meeting, are

12

we gonna be looking, because we're looking at the

13

Financial Disclusure and the events leading up to that,

14

and since that filing, if there was a breach of the_Code

15

of Ethics?

16

CHAIRMAN KAUFMAN:

If there is a breach of the

17

Code of Ethics, I would encourage you to make a motion

18

to advise Mr. Nishiki of that.

19

MEMBER

20

CHAIR KAUFMAN:

21

MEMBER GUY:

22

CHAIRMAN KAUFMAN:

There may be more.

More?

BOUCHARD~

There may be more.

If it's in the language.
If we're going to help

23

Mr. Nishiki, one item that was presented in public

24

testimony was about a redo.

25

Board wants to do.

I don't know what this

It's up to this Board to make its
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own decisions and to make its own motions.

2

(

MS. ADRIANNE HEELY:

Chair, and -- if I may,

3

and to direct Member Leach's question, I just want to

4

reiterate the section of your rule which describes your

5

-- your reVlew of Financial Disclosure Statements and

6

the advice you can render.

7

Board shall advise the person of the conflict of

8

interest or other matter of concern arising under the

9

Code of Ethics and of the person's obligations and

10

responsibilities to avoid violation of the Code of

11

Ethics.

So -- so future violations of the Code of

12

Ethics.

What is before the Board is not hearing for a

13

violation of the Code or Ethics.

14

Disclosure Statement and. what advice you cboose to

15

render to him in this letter and based on your review of

16

the Financial Disclosure Statement.

17

complaint before the Board of Ethics in regards to any

18

potential violations of the Code of Ethics.

19

Rules have separate rules in regards to having hearings

20

regarding those.

21

advisory opinions.

22

...

.

It says the advice -- the

It's the Financial

There is no

And your

And you guys are able to issue
You may have hearings, informal or

. .

formal hearlngs, and the llke.

But In regard to the

23

agenda item before you today, Financial Disclosure

24

Statement and the letter and how you want to advise him

25

in that letter.
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MEMBER BOUCHARD:

2

CHAIRMAN KAUFMAN:

Corporation Counsel, can I

3

ask, when the rules state the Board shall acknowledge

4

receipt of the submission and advise the person of

5

conflict of interest or other matter of concern, if

6

there lS a past -- if the matter of concern has taken

7

place in the past, is it still the Board's purview to

8

visit that subject?

9
10

MS. ADRIANNE HEELY:

12
l3

If that's a concern for

the Board.

11

(

So is --

VICE-CHAIR ALULI:

So -- Corporate Counsel, so

if I hear you correct, then, you're saying that we can
if theLe's a question amongst any af the Board

14

Members relative to any

15

corrected information, provided in the Financial

16

Disclosure we have In front of us on Wayne Nishiki, if

17

there's a question on it, we can go back and revisit it?

18

Is that -- did I hear you correct?

19

of~

the informati-on, even

MS. ADRIANNE HEELY:

The Rule states what I

20

read earlier, if it's a matter of concern arising under

21

the Code of Ethics and of the person's obligations and

22

responsibilities.

~3

you may choose to advise that person.

24

your

25

And if that's the Board's concern,
So it's based on

how you interpret that rule.
MEMBER BOUCHARD:

But, eSBentially, what
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1

you're saying

2

advice, we can't take action, but, at a future meeting,

3

we would be -- it would be difficult to take action on

4

something that we did not offer advice on today?

lS,

at this meeting, we can only offer

5

Did I just confuse everybody?

6

In other words, we've made some motions to

7

to give some advice already.

So that would -- if

8

that -- if something came as a result of maybe not

9

following that advice or -- or the concerns that we

if

10

raised, then we would take action on that, potentially,

11

in a future meeting.

12

advisories -- but we've already voted on that, so that's

13_ moot, right?
14 _
15

We've already made two votes.

Never mind.

So- we've -- the question is dQ we- want to
offer more advisory opinions in addition to the three?
CHAIRMAN KAUFMAN:

16
17

If we choose not to make any

No.

They're not advisory

opinions.

18

MEMBER BOUCHARD:

Advice.

19

CHAIRMAN KAUFMAN:

20

MEMBER BOUCHARD:

21

CHAIRMAN KAUFMAN:

22

Gretchen, you have a comment?

23

MEMBER GUY:

They are all for advice.
Thank you.
As we are charged to do.

I just wanted some clarity.

24

Someone brought up the word "breach" of ethics. And it

25

sounds like it's a very technical term in that there are
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some pre-steps that have to take place before we can use

2

that term.

3

wanted to include the term "breach of ethics" in that

4

letter, there's some things that we have to do before we

5

can use that term?

6
7

MS. ADRIANNE HEELY:

In other words, if we

Right.

The Board's Rules

state that a hearing must be held.

8

MEMBER GUY:

9

MS. ADRIANNE HEELY:

10

Okay.
Just how you've acted in

the past.

11

(

Is that correct?

MEMBER GUY:

All right.

And then the

12

secondary, someone brought up the question that there is

13

no complaint in front of us, and so the -- the complaint

14

issue is moot.

15

complaint?

16

In other words, the public cannot initiate it, the Board

17

cannot initiate a complaint?

18

In other words, no one can file a

The issue of a complaint is off the table.

MS. ADRIANNE HEELY:

19

lS not on the agenda.

20

MEMBER GUY:

21

MS. ADRIANNE HEELY:

The lssue of a complaint

Okay.
The Rules allow that the

22

Board and/or any member of the publlc may issue a

23

complaint.

24

duties, you respond to the complaint, set a hearing

25

date, et cetBra.

And in the normal course of the Board's
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MEMBER GUY:

2

MEMBER LEACH:

Corp Counsel, just for

3

clarification -- I appreciate your input on making sure

4

we go by the book -- in Section 13-10 of the Maui

5

Charter, it just happens to say penalties.

6

provision would only be after an agenda item for a

7

future meeting after a complaint is filed?

8

MS. ADRIANNE HEELY:

9

MEMBER LEACH:

But that

Right.

Not at this meeting?

MS. ADRIANNE HEELY:

10

(

So it's not off the table.

Right.

And I think

11

you're referring to not 13-10, but 10-5, which has the

12

penalty provisions in the Charter.

13

MEMBER

14

MEMBBR WESTFALL:_

15

LEACH~:

13 -1 0 .
It's repeated twice, I

think.

16

MS. ADRIANNE HEELY:

17

MEMBER LEACH:

18

MEMBER WESTFALL:

19-

MEMBER LEACH:

20

MS. ADRIANNE HEELY:

21

MEMBER BOUCHARD:

22
23

places.

13

13-10.
And in another section.

Yeah, two different sections.
10-5, right.

And 13.

Yeah.

It's In both

That's correct.
MS. ADRIkNNE HEELY:

And if -- for clarity, if

24

I -- if I can briefly reread the Board of Ethics'

25

responsibili"ties and duties which is in the Charter.
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think there's eight of them.
One:

2

3

and investigate complaints of violations of this

4

article.
Two:

5

6

Initiate impeachment proceedings, et

cetera.

7

C, three:

8

D:

Prescribe forms for the disclosures.

9

E:

Examine all disclosure statements filed

Render advisory opinions.

10

and to comment on or advise corrective action as to any

11

matters that may indicate a conflict of interest.

12

(

The Board shall initiate, receive, hear

13

F:
effect of law.

So those are the Board's duties,

14~

15

Adopt such rules having the force and

responsibilities as enumerated in the Charter.

16

MEMBER LEACH:

Thank you.

17

CHAIRMAN KAUFMAN:

We currently have no

18

motions before us.

19

Mr. Nishiki further, we would need to have additional

20

motions.

21

If the Board desires to advise

MEMBER LEACH:

Mr. Chair, just for

22 .. clarification, we've now gone through three advisory
23

motions and we've passed three advisory motions for

24

Mr. Nishiki.

25

But you're now asking for

CHAIRMAN KAUFMAN:

I am asking if there is any
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more.

2

MEMBER LEACH:

3

CHAIRMAN KAUFMAN:

It sure doesn't look like

VICE-CHAIR ALULI:

Well, Mr. Chair, at this

4

it.

5
6

point, then, we could, as a Board, or as individual

~

Member of the Board, suggest advice relative to the

8

points that have been mentioned for Mr. Nishiki,

9

correct?

10
11

We can do that?
CHAIRMAN KAUFMAN:

That's what we are charged

VICE-CHAIR ALULI:

I -- I think it would be

to do.

12

(

Any more?

13 . perhaps wis-e, and maybe even our responsibility,
14

relative to the financial statement and in-f-ormation

15

provided in it, that we advise Mr. Nishiki that having

16

been -- having served for 22 years on the Council, it

17

would probably stand up well that he stand up for a

18

revote.

19

all realize that.

20

up well in that light.

21

suggest that we ask him to stand up for reelection since

22

it seems that we can do that as the Board of Ethics.

23

Correct?

24
25

He's provided 22 years of service, I think we
I think he -- his record would Btand
And it would be -- and I would

CHAIRMAN KAUFMAN:

I think what you just said

is that you are moving to have the Board advise

IWADO COURT REPORTERS (808) 244-9300

210
1

Mr. Nishiki to renounce the results of the election, and

2

that -- and so inform the County Clerk so that a special

3

election may be held.

4

VICE-CHAIR ALULI:

5

it better than I was able to, Chair.

6
7

CHAIRMAN KAUFMAN:

You've worded

That's correct.

I hear a motion, then.

Is

there a second to- that motion?

8

MEMBER WOOD:

9

CHAIRMAN KAUFMAN:

10

Very good.

I second the motion.
Is there discussion with

regard to the motion?

11

MEMBER LEACH:

A question for procedure.

In

12

the discussion phase, can we have public testimony from

13

Mr. N±shiki?

14

CHAIRMAN KAUFMAN:

The Chair would have no

15

problem with that, and from his representatives as well,

16

as long as it doesn't interfere with anything in terms

17

of -- if Corporation Counsel is fine with it.

18
19

MS .. ADRIANNE HEELY:
testimony.

You closed public

Are you reopening public testimony?

20

VICE-CHAIR ALULI:

Can we do that?

21

CHAIRMAN KAUFMAN:

Well, do we want to?

22

I

want to -- let's hear what Corporation Counsel has.

23

MS. ADRIANNE HEELY:

You can always recess and

24

reconvene.

You can recess, reconvene.

May I also

25

remind that -- the Board that the advice that they
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choose to -- if they decide to put advice In a letter

2

that's to Mr. Nishiki, they can do that.

3

to elections, that's governed by State law, special

4

elections, different jurisdiction, challenges to

5

elections that are made, they have deadlines, et cetera,

6

but that's a different issue.

7

choose to give per your Rules can go In the letter, but

8

it's not to say that a special election will be held.
VICE-CHAIR ALULI:

9

(

The advice that you may

Right.

MS. ADRIANNE HEELY:

10

But in regards

Because that's a whole

11

different procedure and governed by State law and State

12

Office of Elections.

13

VICE-CHAIR ALULr:

14

MEMBER BOUCHARD:

15

jurisdiction to require --

16

MR. GLENN KOSAKA:

17

MEMBER BOUCHARD:

Correct.

Understood.

In other wDrds,

we~ave

no

That's right.
-- him to do that.

We are

18

simply -- or the motion would simply state that we're

19

recommending he do that or advising him to do that based

20

on--

21
22

VICE-CHAIR ALULI:
Board of Ethics.

And that's it.

23

MEMBER BOUCHARD:

24

MEMBER DANIELS:

25

The responsibilities of the

Okay.
So my question

lS,

if we're

advising him, he can choose -not to do it, correct?
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we're not -- okay.
CHAIRMAN KAUFMAN:

2
3

minutes, was absolutely.
I will read the motion at this point.

4

There's

5

a motion to advise Mr. Nishiki to renounce the election

6

results and so inform the County Clerk so that a special

7

election may be held.

9

That's the motion in front of us.

MR.' GLENN KOSAKA:

8

(

The answer to that, for the

his representative.

Mr. Chairman, I obj ect as

I think this is beyond the purview

10

of this Board, as -- as noted by Corporation Counsel.

11

The matter about -- regarding an election or reelection

12

is a matter under State law; it's not under Ethics law.
CHAIRMAN KAUFMAN:

13
14

County, but

16

CHAIRMAN KAUFMAN:

Mr. Kosaka, I appreciate

that.

19

MR. ISAAC HALL:

20

attorney for Mr. Nishiki.

21
22

Even so, it is not In the

Board of Election's jurisdiction.

17
18

~

MR. GLENN KOSAKA:

15

Actually, I think it's

Isaac Hall, too, as th_e

Once you have been advised by your own
attorney that you have no power to do it, you're acting

23 -In your individual capacity and you are not covered by

24
25

1'0ur--

VICE-CHAIR

ALULI~

Is he out of order?
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1

2

lS,

but I'm all right

about it.
MR. ISAAC HALL:

3
4

Ethics Member.

5

do this.

-- capacity as a Board of

You've been advised you have no power to

CHAIRMAN KAUFMAN:

6

I -- let me -- before we

7

proceed, then, I want to make sure that in fact

8

everything Corporation Counsel -- Deputy Corporation

9

Counsel has told us, that we are within the bounds of

10

the law.

11

individual liability.

We have no desire to expose ourselves to
No one here does.

Okay.

Having said that, we need to be very clear,

12

(

He

the_e~ection,

13

when it comes to

14

over the election.

we have no jurisdiction

15

VICE-CHAIR ALULI:

Right.

16

CHAIRMAN KAUFMAN:

When it comes to our advice

17

to Mr. Nishiki, we are, under 04-101-36(c), obligated to

18

let him know abDut his obligations and responsibilities,

19

and, under 10-2(e), to comment or advise corrective

20

action on any items that may indicate a conflict of

21

interest.
I'm not a lawyer.

22

I've done my best to read

-23

the law.

24

within the bounds of the law by

25

the motion?

And I'm asking Corporation Counsel, are we
advisin~

Mr. Nishiki per

The motion is to advise Mr. Nishiki to
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renounce the election results and so inform the County

2

Clerk so that a special election may be held.

3

within the bounds of the law by advising Mr. Nishiki to

4

do that?

5

(

MS. ADRIANNE HEELY:

Are we

Like we've stated

6

earlier, the Board is governed by the Charter, the

7

Rules, the Code of Ethics, as well as Maui County Code.

8

In the review of your Financial Disclosure Statement,

9

the -- that section of your Rules states -- as you read

10

so many times -- the Board shall acknowledge receipt of

11

the submission and shall advise the person of the

12

conflict of interest or other matter of concern arising

13

under the Code of Ethics, and of the pBrsonLs

14

obligations and- respons ibili ties_ to avoid violation of

15

the Code of Ethics.

16

But as I stated earlier, and you reiterated as

17

well, as well as Mr. Nishiki's counsel, items of

18

election are governed by State law and within the Hawaii

19

State Office of Election's jurisdiction, and not within

20

the Board.

21

Code of Ethics.

22

The Board is -- the Board's purview is the

And I read, under the Charter, your

23

responsibilities.

And one of your responsibilities, as

24

well as to examine all discloBure statements filed and

25

to comment on or advise corrective action as to any
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matters that may indicate a conflict of interest.

2

should your comments include advice to him regarding

3

renouncing the election, that's not a Code of Ethics

4

issue or an ethical issue, but it's what the Board wants

5

to give advice through a letter to Mr. Nishiki.

6

VICE-CHAIR ALULI:

Which we can do, Corporate

7

Counsel, correct, as an advice letter?

8

MS. ADRIANNE HEELY:

9

VICE-CHAIR ALULI:

Okay.

10

CHAIRMAN KAUFMAN:

We are not advising the

11

1~

Correct?

An advice letter.

County Clerk to have a special election.

12
(

So

VICE-CHAIR ALULI:

Correct.

That's exactly

right.

14

CHAIR KAUFMAN:

We would not be advising

15

MR. ISAAC HALL:

1

That's what your letter does.

16

It tells Mr. Nishiki to renounce his victory and that a

17

new election should be held.

18

have no power to do that.

19

CHAIRMAN KAUFMAN:

20

MR. ISAAC HALL:

21

CHAIRMAN KAUFMAN:

You can't do that.

Thank you

~ery

You

much.

No.
We have heard you say that.

22

And could you please take your seat and let the Board

23

continue to meet?

24

another point in time.

25

from Corporation Counsel, not from

I would be happy to recognize you at
I am getting my legal advice
Mr~

Nishiki's

IWADO COURT REPORTERS (SOS) 244-9300

216
1

lawyers.

MR. ISAAC HALL:

2

But I -- I want to make it

3

absolutely clear that you are not acting within the

4

jurisdiction of this Board.

5

the Clerk, tell Mr. Nishiki

6

CHAIRMAN KAUFMAN:

7

MR. ISAAC HALL:

9

We know that.

Please sit

I'm not gonna stand here and

let you try to order my client to renounce a victory he

10

had in an election.
CHAIRMAN KAUFMAN:

11
12
13

You have no power to tell

down now, Slr.

8

e

So please sit down.

the advice.

Well, then he can ignore

That's pretty straightforward.

I-

MR.

ISAAC HALL:

No.

There-' s no point

In

y-our

14 . is_suing some advice that nobody has to pay any attention
15

to.
CHAIRMAN KAUFMAN:

16

17

But we are

charged to do so.

18

MR. ISAAC HALL:

19

MR. GLENN KOSAKA:

20

Obviously.

No.
Absolutely not.

This lS

illegal.

21

(Multiple speakers speaking at the same time.)

22

MR. ISAAC HALL:

23
24
25

The only thing you're charged

to do -CHAIRMAN KAUFMAN:

Sir, you are not the Chair

of the Board of Ethics.
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UNIDENTIFIED SPEAKER:

Call a recess.

2

UNIDENTIFIED SPEAKER:

Recess.

3

MEMBER GUY:

4

UNIDENTIFIED SPEAKER:

5

MR. ISAAC HALL:

6

CHAIR KAUFMAN:

7

He's the biggest guy in the

We will now have a recess for 10 minutes.

We

will reconvene at 10 of 6:00.
(Recess, 5:39 p.m. to 5:51 p.m.)

11

CHAIRMAN KAUFMAN:

Okay.

The recess is over.

And--

13

MR. rSAAC HALL:

14

CHAIRMAN

15

MR. ISAAC HALL:

16

CHAIRMAN KAUFMAN:

17

MR. ISAAC HALL:

18

CHAIR KAUFMAN:

K~UFMAN:

Mr. Chairperson
No.
I would like to -You can't, because I -I would move to intervene.
am the Chair.

~9

you let the Chair lead the meeting?

20

MR. ISAAC HALL:

21

CHAIRMAN KAUFMAN:

Sir, will

I ask -If you want to be in charge

22

of the Board of Ethics, you will be welcome to take over

23

as soon as T'm done

24
(

Who are you?

10

12

(

Thank you, Chairman.

room.

8

9

We need a recess.

25

MR. ISAAC HALL:

I -- I want to make it clear

that--
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CHAIR KAUFMAN:

2

MR. ISAAC HALL:

In March.

However

-- Mr. Nishiki wants to

intervene.

3

CHAIRMAN KAUFMAN:

4

The Chair would like a

5

motion for -- to move into Executive Session so that we

6

can visit with our counsel.

7

MEMBER BOUCHARD:

8

MR. ISAAC HALL:

So moved.
We object to your going into

Executive Session.

9

10

MEMBER WUKELIC:

Second.

11

MEMBER DANIELS:

Second.

12

MR. ISAAC HALL:

That's not on the agenda.

-

(

13 -And- Mr. Nishiki

--

CHAIRMAN-KAUFMAN:
MR. ISAAC HALL:

It is on thB agenda.
-- is not an officer.

And

16

you can't go into Executive Session about somebody who

17

is a candidate.

18 -

CHAIRMAN KAUFMAN:

We are going to go into

19

Executiv~

20

the motion read in its entirety.

21

Session according to the motion, but we need

MEMBER BOUCHARD:

With reference to the agenda

22

items above, one or more executive meetings are

23

anticipated.

24

anticipates it will consider the evaluation, dismissal

25

or disciplining of an officer or employee of the County

In particular, the Board of Ethics
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of Maui, where considerations of matters affecting

2

privacy will be involved.

3

with the Board's attorney on questions and issues

4

pertaining to the Board's powers, duties, privileges,

5

immunities and liabilities.

6

Hawaii Revised Statutes, HRS, Section 92-5 (a) (2) and

7

(4), we are moving into Executive Session.

Therefore, pursuant to

8

CHAIRMAN KAUFMAN:

9

(A chorus of ayes.)

10

MR. ISAAC HALL:

11

CHAIRMAN KAUFMAN:

12

(

The Board may also consult

MR. ISAAC HALL:

14

for

15

object.

go~ng

16

Please open up the door._

20

back on.

24
25

wi~th

M-r. -Nishiki.

We

p.m. to 6:10 p.m.)

19

23

That's an insufficient basis

(Meeting recessed to Executive Session, 5:53

CHAIR KAUFMAN:

22

The room will be cleared.

into t:xecutive Session

18

21

I object.

The television cameras will be shut down.

13

17

All in favor?

We're back in Regular Session.
We'll get the cameras turned

MS. KRISTI UEOKA:

Yes, Chair.

We might need

a couple minutes to get everybody set up again.
CHAIRMAN KAUFMAN:-

We'll just sit here quietly

taLking about breaks.
(Recess, 6:11 p.m. to 6:12 p.m.)
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MR. ISAAC HALL:

2

CHAIRMAN KAUFMAN:

3

MR. ISAAC HALL:

4

CHAIR KAUFMAN:

5

MR. ISAAC HALL:

6

(

away

Yes.

CHAIRMAN KAUFMAN:

-- please step forward and

MR. rSAAC HALL:

Mr. Nis-hiki has a right to a

hearing.
CHAIRMAN KAUFMAN:

Mr. Levin is out of order

per -MR. ISAAC HALL:

We request a hearing before

you do this.

19

CHAIRMAN KAUFMAN:

20

UNIDENTIFIED SPEAKER:

21

CHAIR KAUFMAN:

22

Before you take me

remove --

17
18

Would the sergeant at

--

15
16

-- things that you would like

MR. ISAAC HALL:

L3

14

You're out of order.

arms --

II

12

You're out of order.

The kind of --

CHAIRMAN KAUFMAN:

9

10

No.

to do would take --

7
8

I would like to place --

Mr. Hall?

Who did I say?

Levin.

I'm sorry, Mr. Levin.

Mr. Hall.

23

I hear silence.

24

Where is that piece of paper, the one with the

25

yellow ink on it?

Thank you.

Is- it that one?

No.

The one where
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the sergeant of arms can remove people who disrupt the

2

meeting.

3

we're rolling.
And we're back in Regular Session.

5

VICE-CHAIR ALULI:

Chair, I would like to

remove my motion, please.

7

CHAIR KAUFMAN:

8

VICE-CHAIR ALULI:· Withdraw my

9

CHAIRMAN KAUFMAN:

10

Withdraw?
motion~

You're going to withdraw

your motion?

11

VICE-CHAIR ALULI:

12

CHAIR KAUFMAN:

13

MEMBER WOOD:

14

CHAIRMAN KAUFMAN:

15

Yes.

Who seconded it?
-I seconded it.

I

You wi thdraw- that?

So

everybody is happy with that?

16

Okay.

17

The next agenda item is New Business.

So the motion has been withdrawn.
Under

18

New Business, we have Communication Items.

19

Communication Items, the names- of the individuals

20

submitting those were already read in the open session

21

previously.

22

(

We're going to continue,

4

6

(

It's all right.

The next agenda item is scheduling of future

23

meetings of the Boara.

24

for the next regularly schedulBd meeting?

25

The

Do we have the next -- the date

MS. KRISTI OEOKA:

The next regularly
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scheduled meeting is January 14th, 2009, at 12:30 p.m.

2

The location is to be announced.

3

(

CHAIRMAN KAUFMAN:

Okay.

Do any Members of

4

the Board have any desire to have a meeting before that

5

time?

The Board can have special meetings.

6

(Silence.)

7

CHAIR KAUFMAN:

8

next agenda item is Announcements.

9

announcements?

Seeing none, In that case, the
Are there any

10

In that case, is there a motion to adjourn?

11

MEMBER WUKELIC:

I so move.

12

MEMBER DANIELS:

Second.

13

CHAIRMAN KAUFMAN:

14

A motion and a second.

In favor?

15

(A chorus of ayes.)

16

CHAIRMAN KAUFMAN:

17

(Meeting adjourned at 6:15 p.m.)

Meeting adjourned.

18
19
20
21
22

23
24
25
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