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SUBJECT:

RESOLUTION NO. 16-93 ENTITLED, "REFERRING TO THE LANAI,
MAUl, AND MOLOKAI PLANNING COMMISSIONS A DRAFT BILL
AMENDING THE COMPREHENSIVE ZONING ORDINANCE RELATING
TO ENFORCEMENT PROCEDURES FOR BED AND BREAKFAST
HOMES AND SHORT-TERM RENTAL HOMES" (PC-26)

The Department of Planning (Department) received the above-referenced draft bill on July
20, 2016, from the Maui County Council. The deadline for the planning commissions to transmit
comments back to the Council is November 21, 2016. Attached is a copy of the bill transmittal
letter, the Committee Report dated July 1, 2016, the Resolution referring the draft bill to the
respective planning commissions and the draft bill (Exhibit 1). A copy of the proposed bill with
line numbers is included as Exhibit 2. The Department prepared a table listing the bill's line
numbers, amendment, rationale and the Department's recommendation, which is included as
Exhibit 3.
The purpose of the draft bill is to establish mandatory time frames for enforcement actions,
as well as update the enforcement procedures for bed and breakfast homes (B&Bs) to create
conformity with the code for short-term rental homes (STRHs). The Department is also
recommending amendments to clarify the current code in several areas.
PROCEDURAL MATTERS
1.

On August 12, 2016, 32 days prior to the public hearing date, a Maui Planning
Commission notice was published in the Maui News by the Department.

2.

On August 26, 2016, 34 days prior to the public hearing date, a Lanai Planning
Commission notice of hearing on the application was published in the Maui News
by the Department.
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3.

On August 8, 2016, 31 days prior to the hearing date, a Molokai Planning
Commission notice of hearing was published in the Maui News, and on
August 10, 2016, 30 days prior to the hearing in The Molokai Dispatch.

BACKGROUND
A group of informal vacation rental owners began meeting with various county officials in
2012 to discuss the regulation of B&Bs and STRHs. When the STRH bill was passed in
May 2012, the county promised a regulated market that benefitted operators who made the effort
to get permits. During this time, the group saw a proliferation of illegal rentals that affected their
own rates and occupancy. Illegal operators were able to offer lower rates and the larger supply
of vacation units caused a reduction in prices. This group also saw very little enforcement by the
county occurring. Over the next three (3) years, the group continued to meet with county officials
to encourage stronger enforcement. In 2015, they chose a legislative strategy that would apply
pressure to the Department and Council to take action and create a permanent mandate for
consistent and strong enforcement.
In 2015, the Department began proactive enforcement and began implementing the five
(5) year ban to illegal STRH operators. The group feels that these recent efforts have been the
result of the pressure applied to the Department; they are afraid that if this pressure is lifted, or if
the next administration approaches the issue differently, then enforcement could again be
inadequate in their opinion.

ANALYSIS
County policy dictates that enforcement of zoning and other violations is complaint-based,
and that the identities of complainants can be revealed upon request ("no anonymous
complaints"). In addition to the restrictions that come with this policy, the Department also
originally lacked the personnel and experience to aggressively enforce the explosion of illegal
vacation rentals that occurred in very recent years. The Department is responsible for enforcing
compliance with the entire zoning code (Title 19, Maui County Code), most state land use
regulations and the special management area (Chapters 205 and 205A, Hawaii Revised Statutes,
respectively). The passage of the STRH bill and subsequent enforcement responsibilities did not
come with additional staff or training. Since 2015, the Department has gained enforcement staff,
become experts in the use of the enforcement tools provided by the STRH bill, was authorized to
conduct proactive enforcement, and accept anonymous complaints from the public for these uses.
From May 2015 - May 2016, over 300 Notices of Warning (NOW) and almost 90 Notices of
Violation (NOV) were issued for illegal vacation rentals.
The Department understands the need for aggressive and proactive enforcement;
however the current case load of the Department's Zoning Administration and Enforcement
Division (ZAED) is very high and is mostly attributable to complaints of illegal STRHs. In Fiscal
Year 2015, ZAED conducted more than 1,000 investigations, which is an average of more than
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four (4) per day. The bulk of all enforcement actions have been for illegal vacation rentals, resulted
in thinning efforts in other areas of enforcement, including special management area and
environmental violations. The Department believes that the proposed mandated enforcement
times will not result in more enforcement actions. The problem is not in a lack of motivation of
enforcement officers. Additional staff time and manpower will result in higher numbers of NOWs
and NOVs, not mandated enforcement times.
There is also concern that the enforcement provisions in the draft bill only apply in a limited
manner and do not address the need for proactive enforcement. The mandatory timelines only
apply to Requests for Service (RFSs) submitted by members of the public that contain everything
needed to issue an NOW. Most of the RFSs submitted by members of the public lack all the
information needed to issue an NOW and require additional research and investigation by an
enforcement officer. Thus, the provision will only apply in a small percentage of RFSs and does
not apply to proactive enforcement by the Department.
As part of an update to the 8&8 bill, STRH enforcement provisions were added to the 8&8
code, including applying a five (5) year ban on illegal 8&8s. The Department sees value in
banning illegal vacation rentals where the owner does not live on the property; however, the
permitting door should remain open to local residents who operated as 8&8s without a permit.
The Department is also recommending that the 8&8 bill be amended to include a minimum
ownership requirement, as was recently passed with the STRH bill. This will ensure that true
owners of the property are the 8&8 owner-proprietors and close a loophole used occasionally by
off-site owners.
The most recent amendments to the STRH ordinance included a provision allowing
properties subject to a condominium property regime to apply separately for permits. The
Department is proposing language in this bill to clarify the neighbor noticing for these types of
properties. The 2016 amendments also included a certification form to be included with all STRH
applications. The Department is proposing language for clarification. Other proposals for
clarification and comments on specific provisions of the bill are provided in Exhibit 3.
TESTIMONY

As of August 26, 2016, the Department has received one (1) letter of testimony submitted by
Dr. David Dantes, writing on behalf of the informal group of 8&8 owners who provided the bill
concept and enforcement provisions of the bill, included as Exhibit 4. A copy of a study done by
UNITE HERE Local 5 was submitted as testimony and is included as Exhibit 5.
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The Commission has the following options:
1.

Recommend approval of the proposed bill to the Maui County Council.

2.

Recommend approval of the proposed bill with amendments to the Maui County
Council.

3.

Recommend denial of the proposed bill to the Maui County Council.

4.

Vote to defer action on the proposed bill in order to gather specific additional
information.

DEPARTMENT RECOMMENDATION

The Department is recommending approval of the bill with the amendments stated in
Exhibit 3.
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Resolution
No.

16-93

REFERRING TO THE LANAI, MAUl, AND
MOLOKAI PLANNING COMMISSIONS A
PROPOSED BILL AMENDING THE
COMPREHENSIVE ZONING ORDINANCE
RELATING TO ENFORCEMENT PROCEDURES
FOR BED AND BREAKFAST HOMES AND
SHORT-TERM RENTAL HOMES
WHEREAS, the Council is considering a proposed bill to amend the
enforcement provisions of Chapters 19.64 and 19.65, Maui County Code,
relating to bed and breakfast homes and short-term rental homes,
respectively; and
WHEREAS, Sections 8-8.4 and 8-8.6 of the Revised Charter of the
County of Maui (1983), as amended, require that the appropriate planning
commissions review proposed land use ordinances and amendments
thereto, and provide findings and recommendations to the Council; now,
therefore,
BE IT RESOLVED by the Council of the County of Maui:
1.

That it hereby refers the proposed bill, entitled "A BILL FOR
AN ORDINANCE AMENDING THE COMPREHENSIVE
ZONING ORDINANCE RELATING TO ENFORCEMENT
PROCEDURES FOR BED AND BREAKFAST HOMES AND
SHORT-TERM RENTAL HOMES," a copy of which is attached
hereto as Exhibit "1" and made a part hereof, to the Lanai,
Maui, and Molokai planning commissions for appropriate
action, pursuant to Sections 8-8.4 and 8-8.6 of the Revised
Charter of the County of Maui ( 1983), as amended;

2.

That it respectfully requests the Lanai, Maui, and Molokai
planning commissiOns transmit their findings and
recommendations to the Council as expeditiously as possible;
and

EXHIBIT
I

Resolution No.

3.

_....;;.1.;;_6-....;;_9.;;_3_ _

That certified copies of this resolution be transmitted to the
Mayor, the Planning Director, the Lanai Planning
Commission, the Maui Planning Commission, and the
Molokai Planning Commission.

APPROVED AS TO FORM AND LEGALITY

GARY Y.~.(JRAI
Department ~i'i:~orporation Counsel
County of Maui
paf:gjg: 15·211 k

ORDINANCE NO. - - - - - BILL NO. _ _ _ _ (2016)

A BILL FOR AN ORDINANCE AMENDING THE COMPREHENSIVE
ZONING ORDINANCE RELATING TO ENFORCEMENT PROCEDURES
FOR BED AND BREAKFAST HOMES AND SHORT-TERM RENTAL
HOMES
BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUl:
SECTION 1. Section 19.64.060, Maui County Code, is amended to
read as follows:

"19.64.060 [Compliance and revocation.] Duration,
renewal, and nonrenewal of permits and compliance with
permit conditions. A. Initial bed and breakfast home
permits [shall be] are valid for a maximum period of three
years[. Shorter], except that shorter periods may be approved
to mitigate impacts.
B.
[Subsequent permit] Permit renewal applications
shall be submitted to the department within ninety days prior
to the permit expiration date. Permit renewals may be granted
by the director for terms up to five years on Lana·i and Mau·i
and up to one year on Moloka·i. In reviewing a [time extension
request,] renewal application, the [planning] director shall
require evidence of compliance with conditions of the bed and
breakfast home permit and this chapter. No permit shall be
renewed without written verification of [tax payments, and no
permit shall be renewed if the operation of the bed and
breakfast home has created adverse impacts on the
neighborhood in which it is situated or has otherwise caused
the loss of the character of that neighborhood. For permits
renewed for terms longer than two years, an annual
compliance report shall be required.
B.
All permits and renewals shall contain a provision
for inspection] appropriate and current State and County tax
filings and payments.
C.
Compliance inspections may be conducted prior
to granting a permit renewal or during the permit period. An
owner-proprietor shall allow compliance inspections to be
conducted at reasonable times and upon presentation of
appropriate credentials.

EXHIBIT "1"

[C.
Any permit for a bed and breakfast home shall be
revoked at any time by the planning director if the
requirements of this chapter or the conditions of approval
have not been met.
D.
In addition to any enforcement action pursuant
to chapter 19 .530 of this title, the rules of the appropriate
planning commission, and the rules of the department of
planning, the permit of the bed and breakfast home shall be
revoked and the owner-proprietor may not re-apply for
another permit for two years after the date of revocation if it
is shown that:]
D.
Nonrenewal procedures.
1.
The director may decline to renew the
permit if the director finds any of the following:
[1.] a.
The owner-proprietor [gave]
provided false or misleading information during
the application process[;l
[2.
The owner-proprietor is in violation
of State Department of Health regulations, or any
other applicable laws;
The
owner-proprietor
1s
3.]
b.
[overdue] delinquent in payment of State or
County taxes, fines, or penalties assessed in
relation to the bed and breakfast home[; orl.
[4.
There has been a violation of any of
the terms, conditions, and restrictions on the use
of the dwelling unit for a bed and breakfast
home.]
c.
Evidence of a non-responsive ownerproprietor.
d.
Police reports of noise or other
disturbances on the property.
e.
Warnings or violations resulting from
requests for service.
f.
Neighbor complaints of noise and
other disturbances relating to the bed and
breakfast home operations: provided that the
department has received at least three complaints
about the bed and breakfast home within a
twelve-month period. Complaints must be from
property owners or lessees of record located on
two or more different lots within a five-hundredfoot radius of the bed and breakfast home.
g.
Noncompliance
with
permit
conditions.
h.
Noncompliance with this chapter.
2

i.
Noncompliance
with
other
governmental requirements.
2.
If the permit is not renewed by the director,
the department shall not accept a new application for a
bed and breakfast home permit from the ownerproprietor for two years after the date of the previous
permit's expiration.
E.
[Any operation of a bed and breakfast home
without an appropriate permit shall be in violation of this
chapter and subject to the enforcement provisions of chapter
19.530 of this title.
No later than January 15 of each calendar year,
F.]
the department [of planning] shall transmi.t to the real
property tax division[,] of the department of finance[,] and the
State department of taxation an annual list of all bed and
breakfast homes as of January 1 of that calendar year. The
real property tax division shall regularly review its records and
determine that [none of the] no bed and breakfast [homes]
home has [a homeowner's] an exemption[.] pursuant to
chapter 3.48 of this code."

SECTION 2.

Chapter 19.64, Maui County Code, is amended by

adding a new section to read as follows:
Revocation and enforcement.
"19.64.065
Revocation procedures.
1.
The permit may be revoked if the director
finds any of the following:
a.
The permit holder provided false or
misleading information during the application
process.
b.
The permit holder is delinquent in
payment of State or County taxes, fines. or
penalties assessed in relation to the bed and
breakfast home.
c.
Evidence of a non-responsive ownerproprietor.
d.
Police reports of noise or other
disturbances on the property.
e.
Warnings or violations resulting from
requests for service.
f.
Neighbor complaints of noise and
other disturbances relating to the bed and
breakfast home operations: provided that the
department has received at least three complaints
3

about the bed and breakfast home within a
twelve-month period. Complaints must be from
property owners or lessees of record located on
two or more different lots within a fivehundred-foot radius of the bed and breakfast
home.
g.
Noncompliance
with
permit
conditions.
h.
Noncompliance with this chapter.
i.
Noncompliance
with
other
governmental requirements.
2.
If the permit is revoked, the department
shall not accept a new application for a bed and
breakfast home permit from the permit holder for two
years after the date of revocation.
B.
Advertising that offers a property as a bed and
breakfast home shall constitute prima facie evidence of the
operation of a bed and breakfast home on the property and
the burden of proof shall be on the owner. owner-proprietor.
operator, or lessee of record to establish that the subject
property is being used as a legal bed and breakfast home or is
not in operation as a bed and breakfast home.
C.
Any communication by a property owner. ownerproprietor, operator. or lessee to any person where the owner,
owner-proprietor, operator, or lessee offers their home for rent
as a bed and breakfast home shall constitute prima facie
evidence of the operation of a bed and breakfast home on the
property and the burden of proof shall be on the owner.
owner-proprietor, operator. or lessee to establish that the
subject property is being used as a legal bed and breakfast
home or is not in operation as a bed and breakfast home.
D.
Advertising for a bed and breakfast home without
a valid permit number is prohibited, constitutes a violation of
this title, and shall result in an enforcement action pursuant
to section 19.530.030 of this title: provided that:
1.
The alleged violator and the property owner
shall be notified that all advertising without a valid
permit number shall be terminated within seven days
after issuance of the notice of warning. The notice of
warning shall specify that failure to cease such
advertising by the deadline shall result in issuance of a
notice of violation and an order to pay a civil fine in the
amount set forth in section 19 .530.030 of this title for
each day such advertising continues after the deadline:
2.
For a complaint of advertising without a
valid permit number that is initiated by the public and
4

confirmed by the department, the department shall
send a notice of warning to the alleged violator and the
property owner within thirty days of receipt of a request
for service, provided the person who initiated the
request for service supplied a valid physical address for
the property;
3.
A notice of violation, including an order to
pay daily fines, shall be sent to the alleged violator and
the property owner pursuant to section 19.530.030 of
this title within sixty days of the deadline if advertising
without a valid permit number continues beyond the
deadline, unless the alleged violator or property owner
has submitted evidence satisfactory to the director that
such advertising is not in their control:
4.
All repeat violations for advertising without
a valid permit number shall result in a notice of
violation without prior issuance of a notice of warning.
A notice of violation, including an order to pay daily
fines, shall be sent to the alleged repeat violator and the
property owner pursuant to section 19.530.030 of this
title, unless the alleged violator or property owner has
submitted evidence satisfactory to the director that
such advertising is not in their control. For purposes of
this section, a repeat violation is one where the alleged
violator has previously been issued a notice of warning
for advertising without a valid permit number: and
5.
The department's failure to serve a notice of
warning or notice of violation within any time limit
specified in this section shall not invalidate the notice
of warning or notice of violation.
E.
Operating a bed and breakfast home without a
permit is prohibited. Evidence of operation may include:
advertising, guest testimony. online reviews, rental
agreements. receipts, or any other information deemed
relevant by the department. Operating without a permit shall
result in a property owner being ineligible to apply for a bed
and breakfast home permit for five years from the date of the
most recent department notification of unlawful operation,
and shall result in the property being ineligible to be used for
bed and breakfast home purposes for five years from the date
of the most recent department notification of unlawful
operation.
F.
The department shall notify the department of
finance, real property tax division. of known unpermitted bed
and breakfast home operations.
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G.
The department shall file a report with the State
department of taxation for properties with known unpermitted
bed and breakfast home operations.
H.
Sixty days from the effective date of this
ordinance. and each year thereafter. the department shall
provide to the State department of taxation: the department
of finance, real property tax division; and the council a current
list of:
1.
Notices of warning issued to unpermitted
bed and breakfast home operations;
2.
Notices of violation issued to unpermitted
bed and breakfast home operations;
3.
Appeals filed in response to notices of
violation issued to unpermitted bed and breakfast home
operations; and
4.
The outcome of such appeals."
SECTION 3. Section 19.65.080, Maui County Code, is amended to
read as follows:

"19.65.080 Revocation and enforcement.
A.
Revocation procedures.
1.
The permit may be revoked if the director
finds any of the following:
a.
The permit holder provided false or
misleading information during the application
process.
b.
The permit holder is delinquent in
payment of State or County taxes, fines, or
penalties assessed in relation to the short-term
rental home.
c.
Evidence
of
non-responsive
management.
d.
Police reports of noise or other
disturbances on the property.
e.
Warnings or violations resulting from
requests for service.
f.
Neighbor complaints of noise and
other disturbances relating to the short-term
rental home operations; provided that the
department has received at least three complaints
about the short-term rental home within a
twelve-month period. Complaints must be from
property owners or lessees of record located on
two or more different lots within a five6

hundred-foot radius of the short-term rental
home.
g.
Noncompliance
with
permit
conditions.
h.
Noncompliance with this chapter.
i.
Noncompliance
with
other
governmental requirements.
2.
If the permit is revoked, the department
shall not accept a new application for a short-term
rental home permit from the permit holder for two years
after the date of revocation.
Advertising that offers a property as a short-term
B.
rental home shall constitute prima facie evidence of the
operation of a short-term rental home on the property and the
burden of proof shall be on the owner, operator, or lessee of
record to establish that the subject property is being used as
a legal short-term rental home or is not in operation as a
short-term rental home.
C.
Any communication by a property owner,
operator, or lessee to any person where the owner, operator,
or lessee offers their home for rent as a short-term rental home
on the property shall constitute prima facie evidence of the
operation of a short-term rental home on the property and the
burden of proof shall be on the owner, operator, or lessee to
establish that the subject property is being used as a legal
short-term rental home or is not in operation as a short-term
rental home.
D.
Advertising for a short-term rental home without
a valid permit number is prohibited.~, [and] constitutes a
violation of this title.~, and [may] shall result in an enforcement
action pursuant to section 19.530.030 of this title; provided
that:
1.
The alleged violator and the property owner
shall be notified that all advertising without a valid
permit number shall be terminated within seven days
after issuance of the notice[.] of warning. The notice of
warning shall specify that failure to cease such
advertising by the deadline shall result in issuance of a
notice of violation and an order to pay a civil fine in the
amount set forth in section 19.530.030 of this title for
each day such advertising continues after the deadline;
2.
[Enforcement action, including fines, may
commence pursuant to section 19.530.030 of this title
if advertising without a valid permit number continues
after such warning.] For a complaint of advertising
without a valid permit number that is initiated by the
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public and confirmed by the department, the
department shall send a notice of warning to the alleged
violator and the property owner within thirty days of
receipt of a request for service, provided the person who
initiated the request for service supplied a valid physical
address for the property:
3.
A notice of violation. including an order to
pay daily fines, shall be sent to the alleged violator and
the property owner pursuant to section 19.530.030 of
this title within sixty days of the deadline if advertising
without a valid permit number continues beyond the
deadline, unless the alleged violator or property owner
has submitted evidence satisfactory to the director that
such advertising is not in their control;
4.
All repeat violations for advertising without
a valid permit number shall result in a notice of
violation without prior issuance of a notice of warning.
A notice of violation, including an order to pay daily
fines, shall be sent to the alleged repeat violator and the
property owner pursuant to section 19.530.030 of this
title, unless the alleged violator or property owner has
submitted evidence satisfactory to the director that
such advertising is not in their control. For purposes of
this section, a repeat violation is one where the alleged
violator has previously been issued a notice of warning
for advertising without a valid permit number; and
5.
The department's failure to serve a notice of
warning or notice of violation within any time limit
specified in this section shall not invalidate the notice
of warning or notice of violation.
Operating a short-term rental home without a
E.
[valid] permit is prohibited. Evidence of operation may
include: advertising, guest testimony, online reviews, rental
agreements, receipts, or any other information deemed
relevant by the department. Operating without a permit shall
result in a property owner being ineligible to apply for a permit
for five years from the date of the most recent department
notification of unlawful operation, except that:
1.
An ineligible applicant may apply for a
short-term rental home permit and the permit
application may be processed provided that at the time
of the application, the ineligible applicant has:
a.
Provided proof that prior to
enactment of the ordinance that created this
exception and during the entire period that the
applicant has been operating without a permit,
8

the applicant has had valid general excise tax and
transient accommodations tax licenses, and has
paid all applicable general excise taxes and
transient accommodations taxes due and owing.
b.
Agreed to pay and has paid in full
real property taxes at the rate applicable to shortterm rental home properties and has claimed no
homeowner's exemption for the tax years in which
the applicant has been operating without a
permit.
c.
Ceased, and does not resume prior to
issuance of a permit, any and all advertising and
operations of the short-term rental home that is
the subject of the application as of the date of the
application.
d.
Paid, in addition to any other
applicable permit fees, an after-the-fact shortterm rental home application fee as set forth in
the annual budget ordinance.
e.
Paid any outstanding fees or fines for
violations on the property including, but not
limited to, initial and unwaived daily fines for
unpermitted short-term rental home operation;
after-the-fact zoning, special management area,
or building permit fees; department of public
works or department of planning application fees;
or other fees, dues, or fines imposed by the State
or County.
2.
This exception to the five-year ineligible
status for owners operating without a permit shall apply
from July 1, 2016 to December 31, 2016.
F.
The department shall notify the department of
finance, real property tax division, of [violations of this
chapter.] known unpermitted short-term rental home
operations.
G.
The department shall file a report with the State
department of taxation for properties with [violations of this
chapter.] known unpermitted short-term rental home
operations.
H.
Sixty days from the effective date of this
ordinance, and each year thereafter, the department shall
provide to the [state] State department of taxation (and]~ the
department of finance, real property tax division[,]: and the
council a current list of:
(1.
Unpermitted operations with internet
advertisements for short-term rental homes; and
9

2.
Unpermitted short-term rental home
operations identified by a department request for
service form.]
1.
Notices of warning issued to unpermitted
short-term rental home operations;
2.
Notices of violation issued to unpermitted
short-term rental home operations;
3.
Appeals filed in response to notices of
violation issued to unpermitted short-term rental home
operations; and
4.
The outcome of such appeals."
SECTION 4. Material to be repealed is bracketed. New material is
underscored. In printing this bill, the County Clerk need not include the
brackets, the bracketed material, or the underscoring.
SECTION 5. This ordinance shall take effect upon its approval.

APPROVED AS TO FORM AND LEGALITY:

Departme
paf:gjg: 15-2111
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BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUl:
SECTION 1. Section 19.64.060, Maui County Code, is amended to
read as follows:

"19.64.060 [Compliance and revocation.] Duration,
renewal, and nonrenewal of permits and compliance with
permit conditions. A. Initial bed and breakfast home
permits [shall be] are valid for a maximum period of three
years[. Shorter], except that shorter periods may be approved
to mitigate impacts.
B.
[Subsequent permit] Permit renewal applications
shall be submitted to the department within ninety days prior
to the permit expiration date . Permit renewals may be granted
by the director for terms up to five years on Lana·i and Mau·i
and up to one year on Moloka 'i. In reviewing a [time extension
request,] renewal application, the [planning] director shall
require evidence of compliance with conditions of the bed and
breakfast home permit and this chapter. No permit shall be
renewed without written verification of [tax payments, and no
permit shall be renewed if the operation of the bed and
breakfast home has created adverse impacts on the
neighborhood in which it is situated or has otherwise caused
the loss of the character of that neighborhood. For permits
renewed for terms longer than two years, an annual
compliance report shall be required.
B.
All permits and renewals shall contain a provision
for inspection] appropriate and current State and County tax
filings and payments.
C.
Compliance inspections may be conducted prior
to granting a permit renewal or during the permit period. An
owner-proprietor shall allow compliance inspections to be
conducted at reasonable times and upon presentation of
appropriate credentials.
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[C.
Any permit for a bed and breakfast home shall be
revoked at any time by the planning director if the
requirements of this chapter or the conditions of approval
have not been met.
D.
In addition to any enforcement action pursuant
to chapter 19.530 of this title, the rules of the appropriate
planning commission, and the rules of the department of
planning, the permit of the bed and breakfast home shall be
revoked and the owner-proprietor may not re-apply for
another permit for two years after the date of revocation if it
is shown that:]
D.
Nonrenewal procedures.
1.
The director may decline to renew the
permit if the director finds any of the following:
[1.] a.
The owner-proprietor [gave]
provided false or misleading information during
the application process[;].:.
[2.
The owner-proprietor is in violation
of State Department of Health regulations, or any
other applicable laws;
3.]
b.
The
owner-proprietor
is
[overdue] delinquent in payment of State or
County taxes, fines, or penalties assessed m
relation to the bed and breakfast home[; or].:.
[4.
There has been a violation of any of
the terms, conditions, and restrictions on the use
of the dwelling unit for a bed and breakfast
home.]
c.
Evidence of a non-responsive ownerproprietor.
d.
Police reports of noise or other
disturbances on the property.
e.
Warnings or violations resulting from
requests for service.
f.
Neighbor complaints of noise and
other disturbances relating to the bed and
breakfast home operations; provided that the
department has received at least three complaints
about the bed and breakfast home within a
twelve-month period. Complaints must be from
property owners or lessees of record located on
two or more different lots within a five-hundredfoot radius of the bed and breakfast home.
g.
Noncompliance
with
permit
conditions.
h.
Noncompliance with this chapter.
2
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1.
Noncompliance
with
other
governmental requirements.
2.
If the permit is not renewed by the director,
the department shall not accept a new application for a
bed and breakfast home permit from the ownerproprietor for two years after the date of the previous
permit's expiration.
E.
[Any operation of a bed and breakfast home
without an appropriate permit shall be in violation of this
chapter and subject to the enforcement provisions of chapter
19.530 of this title.
F.]
No later than January 15 of each calendar year,
the department [of planning] shall transmit to the real
property tax division[,] of the department of finance[,] and the
State department of taxation an annual list of all bed and
breakfast homes as of January 1 of that calendar year. The
real property tax division shall regularly review its records and
determine that [none of the] no bed and breakfast [homes]
home has [a homeowner's] an exemption[.] pursuant to
chapter 3.48 of this code."

SECTION 2.

Chapter 19.64, Maui County Code, is amended by

adding a new section to read as follows:
"19.64.065
Revocation and enforcement.
A.
Revocation procedures.
1.
The permit may be revoked if the director
finds any of the following:
a.
The permit holder provided false or
misleading information during the application
process.
b.
The permit holder is delinquent in
payment of State or County taxes, fines, or
penalties assessed in relation to the bed and
breakfast home.
c.
Evidence of a non-responsive ownerproprietor.
d.
Police reports of noise or other
disturbances on the property.
e.
Warnings or violations resulting from
requests for service.
f.
Neighbor complaints of noise and
other disturbances relating to the bed and
breakfast home operations; provided that the
department has received at least three complaints
3
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about the bed and breakfast home within a
twelve-month period. Complaints must be from
property owners or lessees of record located on
two or more different lots within a fivehundred-foot radius of the bed and breakfast
home.
g.
Noncompliance
with
permit
conditions.
h.
Noncompliance with this chapter.
i.
Noncompliance
with
other
governmental requirements.
2.
If the permit is revoked, the department
shall not accept a new application for a bed and
breakfast home permit from the permit holder for two
years after the date of revocation.
B.
Advertising that offers a property as a bed and
breakfast home shall constitute prima facie evidence of the
operation of a bed and breakfast home on the property and
the burden of proof shall be on the owner, owner-proprietor,
operator, or lessee of record to establish that the subject
property is being used as a legal bed and breakfast home or is
not in operation as a bed and breakfast home.
C.
Any communication by a property owner. ownerproprietor. operator, or lessee to any person where the owner,
owner-proprietor, operator, or lessee offers their home for rent
as a bed and breakfast home shall constitute prima facie
evidence of the operation of a bed and breakfast home on the
property and the burden of proof shall be on the owner,
owner-proprietor, operator, or lessee to establish that the
subject property is being used as a legal bed and breakfast
home or is not in operation as a bed and breakfast home.
D.
Advertising for a bed and breakfast home without
a valid permit number is prohibited, constitutes a violation of
this title, and shall result in an enforcement action pursuant
to section 19.530.030 of this title; provided that:
1.
The alleged violator and the property owner
shall be notified that all advertising without a valid
permit number shall be terminated within seven days
after issuance of the notice of warning. The notice of
warning shall specify that failure to cease such
advertising by the deadline shall result in issuance of a
notice of violation and an order to pay a civil fine in the
amount set forth in section 19.530.030 of this title for
each day such advertising continues after the deadline;
2.
For a complaint of advertising without a
valid permit number that is initiated by the public and
4
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confirmed by the department, the department shall
send a notice of warning to the alleged violator and the
property owner within thirty days of receipt of a request
for service, provided the person who initiated the
request for service supplied a valid physical address for
the property;
3.
A notice of violation, including an order to
pay daily fines, shall be sent to the alleged violator and
the property owner pursuant to section 19.530.030 of
this title within sixty days of the deadline if advertising
without a valid permit number continues beyond the
deadline, unless the alleged violator or property owner
has submitted evidence satisfactory to the director that
such advertising is not in their control;
4.
All repeat violations for advertising without
a valid permit number shall result in a notice of
violation without prior issuance of a notice of warning.
A notice of violation, including an order to pay daily
fines, shall be sent to the alleged repeat violator and the
property owner pursuant to section 19.530.030 of this
title, unless the alleged violator or property owner has
submitted evidence satisfactory to the director that
such advertising is not in their control. For purposes of
this section, a repeat violation is one where the alleged
violator has previously been issued a notice of warning
for advertising without a valid permit number; and
5.
The department's failure to serve a notice of
warning or notice of violation within any time limit
specified in this section shall not invalidate the notice
of warning or notice of violation.
E.
Operating a bed and breakfast home without a
permit is prohibited. Evidence of operation may include:
advertising, guest testimony, online reviews, rental
agreements, receipts, or any other information deemed
relevant by the department. Operating without a permit shall
result in a property owner being ineligible to apply for a bed
and breakfast home permit for five years from the date of the
most recent department notification of unlawful operation,
and shall result in the property being ineligible to be used for
bed and breakfast home purposes for five years from the date
of the most recent department notification of unlawful
operation.
F.
The department shall notify the department of
finance, real property tax division, of known unpermitted bed
and breakfast home operations.
5
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G.
The department shall file a report with the State
department of taxation for properties with known unpermitted
bed and breakfast home operations.
H.
Sixty days from the effective date of this
ordinance, and each year thereafter, the department shall
provide to the State department of taxation; the department
of finance, real property tax division; and the council a current
list of:
1.
Notices of warning issued to unpermitted
bed and breakfast home operations;
2.
Notices of violation issued to unpermitted
bed and breakfast home operations;
3.
Appeals filed in response to notices of
violation issued to unpermitted bed and breakfast home
operations; and
4.
The outcome of such appeals."
SECTION 3. Section 19.65.080, Maui County Code, is amended to
read as follows:

"19.65.080 Revocation and enforcement.
A.
Revocation procedures.
1.
The permit may be revoked if the director
finds any of the following:
a.
The permit holder provided false or
misleading information during the application
process.
b.
The permit holder is delinquent in
payment of State or County taxes, fines, or
penalties assessed in relation to the short-term
rental home.
c.
Evidence
of
non-responsive
management.
d.
Police reports of noise or other
disturbances on the property.
e.
Warnings or violations resulting from
requests for service.
f.
Neighbor complaints of noise and
other disturbances relating to the short-term
rental home operations; provided that the
department has received at least three complaints
about the short-term rental home within a
twelve-month period. Complaints must be from
property owners or lessees of record located on
two or more different lots within a five6
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hundred-foot radius of the short-term rental
home.
g.
Noncompliance
with
permit
conditions.
h.
Noncompliance with this chapter.
i.
Noncompliance
with
other
governmental requirements.
2.
If the permit is revoked, the department
shall not accept a new application for a short-term
rental home permit from the permit holder for two years
after the date of revocation.
B.
Advertising that offers a property as a short-term
rental home shall constitute prima facie evidence of the
operation of a short-term rental home on the property and the
burden of proof shall be on the owner, operator, or lessee of
record to establish that the subject property is being used as
a legal short-term rental home or is not in operation as a
short-term rental home.
C.
Any communication by a property owner,
operator, or lessee to any person where the owner, operator,
or lessee offers their home for rent as a short-term rental home
on the property shall constitute prima facie evidence of the
operation of a short-term rental home on the property and the
burden of proof shall be on the owner, operator, or lessee to
establish that the subject property is being used as a legal
short-term rental home or is not in operation as a short-term
rental home.
D.
Advertising for a short-term rental home without
a valid permit number is prohibited~ [and] constitutes a
violation of this title~ and [may] shall result in an enforcement
action pursuant to section 19.530.030 of this title; provided
that:
1.
The alleged violator and the property owner
shall be notified that all advertising without a valid
permit number shall be terminated within seven days
after issuance of the notice[.] of warning. The notice of
warning shall specify that failure to cease such
advertising by the deadline shall result in issuance of a
notice of violation and an order to pay a civil fine in the
amount set forth in section 19.530.030 of this title for
each day such advertising continues after the deadline;
2.
[Enforcement action, including fines, may
commence pursuant to section 19.530.030 of this title
if advertising without a valid permit number continues
after such warning.] For a complaint of advertising
without a valid permit number that is initiated by the
7
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oublic and confirmed by the department, the
department shall send a notice of warning to the alleged
violator and the property owner within thirty days of
receipt of a request for service, provided the person who
initiated the request for service supplied a valid physical
address for the property;
3.
A notice of violation, including an order to
pay daily fines, shall be sent to the alleged violator and
the property owner pursuant to section 19.530.030 of
this title within sixty days of the deadline if advertising
without a valid permit number continues beyond the
deadline, unless the alleged violator or property owner
has submitted evidence satisfactory to the director that
such advertising is not in their control;
4.
All repeat violations for advertising without
a valid permit number shall result in a notice of
violation without prior issuance of a notice of warning.
A notice of violation, including an order to pay daily
fines, shall be sent to the alleged repeat violator and the
property owner pursuant to section 19.530.030 of this
title, unless the alleged violator or property owner has
submitted evidence satisfactory to the director that
such advertising is not in their control. For purposes of
this section, a repeat violation is one where the alleged
violator has previously been issued a notice of warning
for advertising without a valid permit number; and
5.
The department's failure to serve a notice of
warning or notice of violation within any time limit
specified in this section shall not invalidate the notice
of warning or notice of violation.
E.
Operating a short-term rental home without a
[valid] permit is prohibited. Evidence of operation may
include: advertising, guest testimony, online reviews, rental
agreements, receipts, or any other information deemed
relevant by the department. Operating without a permit shall
result in a property owner being ineligible to apply for a permit
for five years from the date of the most recent department
notification of unlawful operation, except that:
1.
An ineligible applicant may apply for a
short-term rental home permit and the permit
application may be processed provided that at the time
of the application, the ineligible applicant has:
a.
Provided proof that prior to
enactment of the ordinance that created this
exception and during the entire period that the
applicant has been operating without a permit,
8
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the applicant has had valid general excise tax and
transient accommodations tax licenses, and has
paid all applicable general excise taxes and
transient accommodations taxes due and owing.
b.
Agreed to pay and has paid in full
real property taxes at the rate applicable to shortterm rental home properties and has claimed no
homeowner's exemption for the tax years in which
the applicant has been operating without a
permit.
c.
Ceased, and does not resume prior to
issuance of a permit, any and all advertising and
operations of the short-term rental home that is
the subject of the application as of the date of the
application.
d.
Paid, in addition to any other
applicable permit fees, an after-the-fact shortterm rental home application fee as set forth in
the annual budget ordinance.
e.
Paid any outstanding fees or fines for
violations on the property including, but not
limited to, initial and unwaived daily fines for
unpermitted short-term rental home operation;
after-the-fact zoning, special management area,
or building permit fees; department of public
works or department of planning application fees;
or other fees, dues, or fines imposed by the State
or County.
2.
This exception to the five-year ineligible
status for owners operating without a permit shall apply
from July 1, 2016 to December 31, 2016.
F.
The department shall notify the department of
finance, real property tax division, of [violations of this
chapter.] known unpermitted short-term rental home
operations.
G.
The department shall file a report with the State
department of taxation for properties with [violations of this
chapter.] known unpermitted short-term rental home
operations.
H.
Sixty days from the effective date of this
ordinance, and each year thereafter, the department shall
provide to the [state] State department of taxation [and]~ the
department of finance, real property tax division[,]; and the
council a current list of:
[1.
Unpermitted operations with internet
advertisements for short-term rental homes; and
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2.
Unpermitted short-term rental home
operations identified by a department request for
service form.]
1.
Notices of warning issued to unpermitted
short-term rental home operations;
2.
Notices of violation issued to unpermitted
short-term rental home operations;
3.
Appeals filed in response to notices of
violation issued to unpermitted short-term rental home
operations; and
4.
The outcome of such appeals."

SECTION 5. This ordinance shall take effect upon its approval.
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Summary of Amendments Resolution 16-93 Relating to B&B and STRH Enforcement
Page
&

line#

I Code
Section
19.64.030
Restrictions
and
Standards

Summary of change

I Rationale

No change proposed in bill

I N/A

Existing code:
D. The owner proprietor shall have legal title to the property on
which the bed and breakfast home is located.

Department Response and Recommendation
Recommended additions are in blue ink
Recommended deletions are in striketlueugl=l
Green shades areas are amendments proposed by the
Department
Recommends a 50% ownership minimum interest:
D. The owner-proprietor or owner proprietors shall hold a
minimum of a fifty percent interest in the legal title to the
property on which the bed and breakfast home is located.
Rationale: closes loophole where a minority owner with any
interest, ownership, including .05%, may apply. Also creates
conformity with 19.65 Short-term rental homes.

1.181.20
1.201.22

19.64.060 A.

1.241.26

19.64.060 B.

1.291.40

19.64.060 A.

[Compliance and revocation.] Duration, renewal, and
nonrenewal of permits and compliance with permit conditions.
A. Initial bed and breakfast home permits [shall be] are valid
for a maximum period of three years[. Shorter]. except that
shorter periods mav be approved to mitioate impacts.
B. [Subsequent permit] Permit renewal applications shall be
submitted to the department within ninety days prior to the
permit expiration date. Permit renewals may be granted by
the director for terms up to five years on Lana' i and Mau' i and
up to one year on Moloka'i. In reviewing a [time extension
request,] renewal application. the [planning] director shall
require evidence of compliance with conditions of the bed and
breakfast home permit and this chapter. No permit shall be
renewed without written verification of [tax payments, and no
permit shall be renewed if the operation of the bed and
breakfast home has created adverse impacts on the
neighborhood in which it is situated or has otherwise caused
the loss of the character of that neighborhood. For permits
renewed for terms longer than two years, an annual
compliance report shall be required. B. All permits and
renewals shall contain a provision for inspection] appropriate
and current State and County tax filings and payments.

Heading title change to create
conformity to 19.65
Clarifying language

I Agrees with proposed language

Provision creates conformity with Recommends extra time to submit applications and
19.65 which recently added clarifying adds clarifying language that provides flexibility in the
language to allow permits to be processing of permit renewals as follows:
accepted up until their expiration date.
Permit renewal applications shall be submitted to the
department within one hundred eighty days prior to the
permit expiration date. If the renewal application is
substantially complete, the expiration date may be extended
while the renewal application is being processed. If the
renewal application is incomplete, the permit may expire on
the expiration date. Permit renewals may be granted by the
director for terms up to five years on Lana'i and Mau'i and
up to one year on Moloka' i.

XH

3

1

1.421.45

19.64.060 C.

Comgliance insgections rna~ be conducted grior to granting a
germit renewal or during the germit geriod. An ownergrogrietor shall allow comgliance insgections to be conducted
at reasonable times and upon presentation of appropriate
credentials.

Clarifying language

Agrees with proposed language

2.12.4

1 9.64 .960 C.

(C. /l,Ry ~ermil fer a l:leEI aREII:lreakfasl Reme sRall l:le re•~ekeEI
at aRy time l:ly tRe ~IaRAiA§ Eliresler if tRe reEJI:IiremeRts ef tRis
sRaf)ter eF tRe seREiitieRs ef a~~re·~al Rave Ret !:leeR met

New provisions added later in section
provide explicit revocation criteria

Agrees with proposed language

2.52.11

19.64.060 D.

D. lA aEIEiitieR te aRy eRfersemeRt astieR ~I:IFSI:IaRt te sRa~ter
19.8:30 ef tRis title, tRe r1:1les ef tRe a~~re~riate ~IaRAiA§
semmissieR, aREI tRe r1:1les ef tRe Ele~aFtmeRt ef ~IaRAiA§, tRe
~ermit ef tRe l:leEI aREII:lmakfast Reme sRalll:le revekeEI aREI tRe
ewRer f)Fe~rieter may Ret re a~~ly fer aRetRer ~ermit fer twa

New provisions added later in section
provide more clear language

Agrees with proposed language

Clarifying language to conform to
19.65

Agrees with proposed language and
Further simplifying the language in
sections (f.)- (i.) as follows:

.&~.

1.12-

3.7

19.64.060 D.
Nonrenewal
grocedures.

~~-.

,.I,

~&

;& it___U:,_

0

~~

,t,..

.~ .J

1 . The director rna~ decline to renew the germ it if the director
finds an~ of the following:

f+.l g.

The owner-proprietor l9ave} provided false
misleading information during the application process&},

or
I

f2. +Re ewRer ~re~rieter is iR vielatieR
1=4ealtR re§l:llatieRs, er aRy etRer

ef State De~aFtmeRt ef
laws;

a~~lisal:lle

~

b. The owner-proprietor is [everE11:1e) delinquent in payment
of State or County taxes, fines, or penalties assessed in
relation to the bed and breakfast Reme[; er),

[4. +A ere Aas !:leeR a vielatieR ef aRy ef tRe terms, seREiitieRs,
aREI reslristieRs eR tRe 1:1se ef tRe ElwelliR§ I:IRit fer a l:leEI aREI
l:lma!Gast Reme.)
c. Evidence of a non-resgonsive owner grogrietor.
d. Police regorts of noise or other disturbances on the
grogerty.

c. Evidence of a non-responsive owner proprietor, meaning
not answering the telephone, not responding to telephone or
text messages promptly, or not being physically present at the
bed and breakfast home within a reasonable amount of time
following a request by a guest, a neighbor within a fivehundred foot radius of the bed and breakfast home, or a
county agency.

e. Warnings or violations resulting from reguests for service.
--

-

-

-

-

-

-

-

-

2

f. Neighbor com12laints of noise and other disturbances relating
to the bed and breakfast home 012erations; 12rovided that the
de12artment has received at least three com12laints about the
bed and breakfast home within a twelve-month 12eriod.
Com12laints must be from 12ro12ert~ owners or lessees of record
located on two or more different lots within a five-hundred foot
radius of the bed and breakfast home.

f. Complaints of noise and other disturbances relating to the
bed and breakfast home operations from lots within a fivehundred-foot radius of the bed and breakfast home.
Rationale: Allows the Department more flexibility in the
consideration of complaints.
g. Noncompliance with permit
governmental requirements.

g. Noncom12liance with 12ermit conditions.
h. Noncom12liance with this cha12ter.

conditions

and

other

Rationale: Combines g, h and i. to eliminate redundancy noncompliance with this chapter (h.) and government
requirements (i.) are the same.
2. If the Director declines to renew the permit the department
shall not accept a new application for a bed and breakfast
home permit from the owner-proprietor for two years after the
date of the previous permit's expiration date.

i. Noncom121iance with other governmental reguirements.
2. If the 12ermit is not renewed b~ the director, the de12artment
shall not acce12t a new a1212lication for a bed and breakfast
home 12ermit from the owner-12ro12rietor for two ~ears after the
date of the 12revious 12ermit's ex12iration.

1

Rationale: tense of the language is active and clarifies by
adding expiration date.

3.83.12

3.123.20

3.244.15

19.64.060 E

19.64.060 E

19.64.065
Revocation
and

fARy ef3eFatieR ef a eee aRe eFeakfast l=leFRe witl=le1:1t aR
af3f3F9f3Fiate f39FFRit sl=lall ee iR vielatieA e# tl=lis sl=laf')teF aRe
s1:1ejest te tl=le eRfemeFReAt we•JisieRs ef sl=laf')teF 19.5ao ef tf:lis
title. F.]

No later than January 15 of each calendar year, the
department fe# f3laAAiAg] shall transmit to the real property tax
division[,] of the department of finance[,] and the State
de12artment of taxation an annual list of all bed and breakfast
homes as of January 1 of that calendar year. The real property
tax division shall regular!~ review its records and determine
that [AeAe e# tl=le] no bed and breakfast [homes] home has [a
f:leFRee'NAeF's] an exemption [.] 12ursuant to cha12ter 3.48 of
this code."

1. The 12ermit rna~ be revoked if the director finds an~
of the following:

Clarifying language to conform to

Agrees with proposed language

19.65
Additional enforcement language
added in later section
Clarifying language

Clarifying language to conform to

Agrees with proposed language, however recommends
adding the word "permitted" for clarity as follows:
No later than January 15 of each calendar year, the
department shall transmit to the real property tax division of
the department of finance and the State department of
taxation an annual list of all permitted bed and breakfast
homes as of January 1 of that calendar year. The real
property tax division shall regularly review its records and
determine that no bed and breakfast home has an exemption
pursuant to chapter 3.48 of this code."
Recommends simplifying the language as follows:

19.65

3

enforcement.
A.
Revocation
procedures.

a. The (2ermit holder (2rovided false or misleading information
during the a(2(21ication (2rocess.

The director may revoke the permit if the director finds any
of the following:

b. The (2ermit holder is delinguent in (2ayment of State or
County taxes, fines, or (2enalties assessed in relation to the
bed and breakfast home.
c. Evidence of a non-res(2onsive owner-(2r0(2rietor.
d. Police re(2orts of noise or other disturbances on the
(2r0(2erty.

I

e. Warnings or violations resulting from reguests for service.
f. Complaints of noise and other disturbances relating to the
bed and breakfast home operations from lots within a fivehundred-foot radius of the bed and breakfast home.

f. Neighbor com(21aints of noise and other disturbances relating
to the bed and breakfast home o(2erations; (2rovided that the
de(2artment has received at least three com(21aints about the
bed and breakfast home within a twelve-month (2eriod.
Com(21aints must be from (2ro(2erty owners or lessees of record
located on two or more different lots within a five hundred-foot
radius of the bed and breakfast home.

I

Rationale: Allows the Department more flexibility in the
consideration of complaints.

g. Noncompliance with permit
governmental requirements.

g. Noncom(21iance with (2ermit conditions.

conditions

and

other

i. Noncom(21iance with other governmental reguirements.

Rationale: Combines g, h and i. to eliminate redundancy noncompliance with this chapter and government
requirements are the same.

2. If the (2ermit is revoked, the de(2artment shall not acce(2t a

2. If the Director revokes the permit the department shall not

new a(2(21ication for a bed and breakfast home (2ermit from the
(2ermit holder for two years after the date of revocation.

accept a new application for a bed and breakfast home
permit from the owner-proprietor for two years after the date
of revocation.

h. Noncom(21iance with this cha(2ter.

Rationale: tense of proposed language is active

4.164.22

19.64.065 8.

Advertising that offers a (2r0(2erty as a bed and breakfast
home shall constitute (2rima facie evidence of the 0(2eration of
a bed and breakfast home on the (2ro(2erty and the burden of
(2roof shall be on the owner, owner-(2ro(2rietor, 0(2erator, or
lessee of record to establish that the subiect orooertv is beina

Creates conformity with 19.65

Recommends adding the following language:
Advertising that offers a property as a bed and breakfast
home shall constitute prima facie evidence of the operation
of a bed and breakfast home on the property and the burden

4

used as a legal bed and breakfast home or is not in ogeration
as a bed and breakfast home.

of proof shall be on the owner, owner-proprietor, operator, or
lessee of record to establish within seven days of receipt or
posting of a notice of warning that the subject property is
being used as a legal bed and breakfast home or is not in
operation as a bed and breakfast home.
Rationale: provides property owner a specific time limit to
come into compliance.

4.234.31

19.64.065 c.

Any communication by a grogerty owner, owner-grogrietor, Creates conformity with 19.65
ogerator, or lessee to any gerson where the owner, ownergrogrietor, ogerator, or lessee offers their home for rent as a
bed and breakfast home shall constitute grima facie evidence
of the ogeration of a bed and breakfast home on the grogerty
and the burden of groof shall be on the owner, ownergrogrietor, ogerator, or lessee to establish that the subject
grogerty is being used as a legal bed and breakfast home or
is not in ogeration as a bed and breakfast home.

Recommends adding language as follows:
I

Any communication by a property owner, owner-proprietor,
operator, or lessee to any person where the owner, ownerproprietor, operator, or lessee offers their home for rent as a ,
bed and breakfast home shall constitute prima facie
evidence of the operation of a bed and breakfast home on
the property and the burden of proof shall be on the owner,
owner-proprietor, operator, or lessee to establish within
seven days of receipt or posting of a notice of warning that
the subject property is being used as a legal bed and
breakfast home or is not in operation as a bed and breakfast
home.
1

Rationale: provides property owner additional time to come
into compliance.
4.325.30

19.64.065 D.

Advertising for a bed and breakfast home without a valid
germit number is grohibited, constitutes a violation of this title,
and shall result in an enforcement action gursuant to section
19.530.030 of this title; grovided that:
1. The alleged violator and the grogerty owner shall be notified
that all advertising without a valid germit number shall be
terminated within seven days after issuance of the notice of
warning. The notice of warning shall sgecify that failure to
cease such advertising by the deadline shall result in issuance
of a notice of violation and an order to gay a civil fine in the
amount set forth in section 19.530.030 of this title for each day
such advertising continues after the deadline;

Creates conformity with 19.65

1. Establishes a seven day time period
for removing ads from date of letter.
This provision only applies to the
wording of an NOW. Notice of NOW
wording is already used by Dept.

Recommends clarify language in Section D and D.1.:
Advertising an unpermitted bed and breakfast home is
prohibited, constitutes a violation of this title, and may result
in an enforcement action pursuant to 19.530.030 of this title;
provided that:

1. The alleged violator and the property owner shall be
notified that all advertising withe1:1t a valid perFAit AI:IFFtber
shall be terminated within seven days after iss1:1ance receipt
or posting of the notice of warning. The notice of warning
shall specify that failure to cease such advertising by the
2. The intent of provision is to provide deadline sRaU may result in issuance of a notice of violation
for quick enforcement of complaints and an order to pay a civil fine in the amount set forth in
2. For a comolaint of advertisinQ without a validQermit number filed by the public that include
-

-
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that is initiated by the QUblic and confinned by the deQartment, everything needed to issue a NOW.
the deQartment shall send a notice of warning to the alleged The Dept should not have to do
violator and the QroQerty owner within thirty days of receiQt of research beyond confirming the
a reguest for service, Qrovided the Qerson who initiated the advertising and address and property
reguest for service SUQQiied a valid Qhysical address for the owner.
QrOQerty;
3. Provision only applies to advertising
3. A notice of violation, including an order to Qay daily fines, within the control of the owner, such as
shall be sent to the alleged violator and the QroQerty owner paid sites such as AirBnB and VRBO.
12ursuant to section 19.530.030 of this title within sixty days of 60 days felt to be adequate time for
the deadline if advertising without a valid Qermit number owners to remove advertising and for
continues beyond the deadline, unless the alleged violator or Dept to write and Corp Council to
QrOQerty owner has submitted evidence satisfacto[Y to the review an NOV.
director that such advertising is not in their control;
4. Only applies to advertising within
4. All reQeat violations for advertising without a valid Qermit the control of an owner. Does not
number shall result in a notice of violation without Qrior provide a time limit for issuing the
issuance of a notice of warning. A notice of violation, including NOV.
an order to Qay daily fines, shall be sent to the alleged reQeat
violator and the QrOQerty owner QUrsuant to section 19.530.030
of this title, unless the alleged violator or QroQertv owner has
submitted evidence satisfacto[Y to the director that such
advertising is not in their control. For QUrQoses of this section,
a re12eat violation is one where the alleged violator has
Qreviously been issued a notice of warning for advertising
without a valid Qermit number; and
5. Provides legal protection in cases
5. The deQartment's failure to serve a notice of warning or where Dept is not able to meet
notice of violation within any time limit SQecified in this section mandatory deadlines.
shall not invalidate the notice of warning or notice of violation.

--

-

-

-

-

section 19.530.030 of this title for each day such advertising
continues after the deadline;
Rationale: Dept recommending that owners have 7 days to
remove from receipt of the NOW and not the date of the
letter. Provides a little more time for owners to come into
compliance. The use of the word may allows more flexibility
in wording of NOW.
Recommends deleting sections 2 &3.
Rationale: The Dept would like the ability to work with
owners who are diligently trying to come into compliance to
remove all advertising, some of which maybe beyond their
control. Removal of third party advertising can take longer
than seven days.
The Dept does not support mandatory time frames for
enforcement because they leave no flexibly for extenuating
circumstances and could result in perceived inconsistent or
selective enforcement if the precise time frames are not met
due to circumstances beyond the Department's control.
The Dept is working as quickly as it can. The problem is not
a lack of motivation.
Recommends new language for Section 4:
4. All repeat violations for advertising 'Nithout a valid permit
number sRa» may result in a notice of violation without prior
issuance of a notice of warning. A notice of violation,
including an order to pay daily fines, shall be sent to the
alleged repeat violator and the property owner pursuant to
section 19.530.030 of this title, unless the alleged violator or
property owner has submitted evidence satisfactory to the
director that such advertising is not in their control. For
purposes of this section, a repeat violation is one where the
alleged violator has previously been issued a notice of
warning for advertising without a valid permit number; and

-
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Rationale: Additional flexibility to work with owners trying to
come into compliance.
Clarifies that violation is for
advertising an unpermitted operation, not for not having a
valid permit number.
Delete Section 5 if Sections 2 & 3 are deleted. Keep if
those sections are kept.

5.315.42

5.435.45

19.64.065 E.

19.64.065 F.

0Qerating a bed and breakfast home without a 12ermit is
Qrohibited. Evidence of OQeration may include: advertising,
guest testimony, online reviews, rental agreements, receiQts,
or any other information deemed relevant by the deQartment.
0Qerating without a Qermit shall result in a QroQerty owner
being ineligible to aQQiy for a bed and breakfast home Qermit
for five years from the date of the most recent deQartment
notification of unlawful OQeration, and shall result in the
QroQerty being ineligible to be used for bed and breakfast
home QUrQoses for five years from the date of the most recent
deQartment notification of unlawful ogeration.

The proposal came from the planning
committee and the intent behind the
policy was to treat violators the same
under both Chapters 19.64 and 19.65.
The rationale behind this provision is
that illegal vacation rental operators
(both B&Bs and STRHs) contribute to
the shortage of available long-term
housing. The intent of the ban is the
same for both - to discourage people
from operating illegally until they get
caught, then coming forward with an
STRH or B&B application.

Recommends deleting this section.
Rationale: The Department does not support a five-year
ban for bed and breakfast operations. We would like to give
local residents more flexibility to become legal. Bed and
breakfast operations provide housing for local residents,
unlike short-term rental homes.

1

I

Recommend language for clarity:

The deQartment shall notify the deQartment of finance, real
groQerty tax division, of known ungermitted bed and breakfast
home ogerations.

The department shall notify the department of finance, real
property tax division, of known 1:1npermittod bed and
breakfast home operations that have received notices of
violations.
Dept note: Our enforcement code is for STRH operations
and does not distinguish between unpermitted and
permitted.

6.16.3

19.64.065 G.

Recommends language for clarity:

The deQartment shall file a regort with the State deQartment of
taxation for QrOQerties with known unQermitted bed and
breakfast home OQerations.

-

-

-

-

-

- -

The department shall file a report with the State department
of taxation for properties with known 1:1npermitted bed and
breakfast home operations that have received notices of
violations.
- - - - - -

-

-

-

-

-

-

- - - -

--

--

-

-

----

---

--

-

---

---

-

7

6.46.16

19.64.065 H.

Recommend language for clarity:

Sixty days from the effective date of this ordinance, and each
year thereafter, the deQartment shall Qrovide to the State
deQartment of taxation; the deQartment of finance, real
QrOQerty tax division; and the council a current list of:

1. Notices of warning issued to unpermitted bed and
breakfast home operations;

1. Notices of warning issued to unQermitted bed and breakfast
home OQerations;

2. Notices of violation issued to unpermitted bed and
breakfast home operations;

2. Notices of violation issued to unQermitted bed and breakfast
home OQerations;

3. Appeals filed in response to notices of violation issued to
unpermitted bed and breakfast home operations; and

3. AQQeals filed in resQonse to notices of violation issued to
unQermitted bed and breakfast home OQerations; and

4. The outcome of such appeals."

4. The outcome of such aQQeals."

Rationale: Our enforcement code is for STRH operations
and does not distinguish between unpermitted and
permitted.
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STRH AMENDMENTS
19.65.030

No changes proposed in bill

N/A

Existing code:
I. A permit is not transferable; provided that, a permit may
be transferred upon the death of a permit holder to an
immediate family member as defined in subsection
19.65.030(D)(2)(a).

Recommends the following language to allow the
transfer of STRH permits:

a

A permit is not transferable; provided that, permit may be
transferred: (a) upon the death of a permit holder to an
immediate family member as defined in subsection
19.65.030(D)(2)(a).;_(b) upon the sale of the property,
provided the new owner submits the information required by
subsections 19.65.050(A)(1 ), (2), {3) and (8) , and provided
the transfer is approved by the same authority that approved
the original permit.
Rationale: This would only be needed if Councilmember
Bob Carroll's proposed amendment is adopted to prohibit
STRHs in newly purchased homes (19.65.030.0). Would
provide for a permit transfer system that did not require the
cancellation of existing reservations.
Protects Maui's
vacation rental guests when properties are sold and the new
owner applies for a permit.

19.65.030 A.
Restrictions
and
Standards

I No changes proposed in bill

19.65.050 A.
Procedures
for application
and public
notice

No changes proposed in bill

N/A

For the purposes of this chapter, unless otherwise specified,
any reference to a short-term rental home property shall
mean a property, lot or condominium unit.

Existing code:
A. 4. For the purposes of this chapter, any reference to a
short-term rental home property shall mean a property, lot,
or condominium unit.

Existing code:
A.6. A list of names and addresses of the owners and lessees
of record, within a five-hundred-foot radius of the lot of the
proposed short-term rental home..

Recommends language for clarity for CPR properties:

I N/A

Recommends language for clarity for CPR properties:
A list of names and addresses of the owners and lessees of
record, within a five-hundred-foot radius of the lot of the
proposed short-term rental home; if the proposed short-term
rental home property is a condominium unit, five hundred
feet shall be measured from the entire lot.
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19.65.050 A.
Procedures
for application
and public
notice

No changes proposed in bill
Existing code:
A. 8. A certification form signed by the owner of the property
attesting to the following:
a. No part of the property has been used for any rentals of
less than one hundred eighty days at a time, with or without
the owner's permission, nor has the property been
advertised for short-term rental home use since January 1,
2013; or, if any part of the property has been used for any
rentals of less than one hundred eighty days since January
1 , 2013, the owner shall:
(1) Identify the periods the property was rented for less than
one hundred eighty days.
{2) Provide proof that the owner paid applicable general
excise taxes and transient accommodations taxes for the
periods the property was rented for less than one hundred
eighty days.

Recommends clarifying language and language for once
amnesty period is over:
A certification form signed by the owner of the
property attesting to the following:
a. No part of the property has been used for any rentals of
less than one hundred eighty days at a time, with or without
the owner's permission, nor has the property been
advertised for short-term rental home use, within five years
prior to the submittal of the permit application. siAGe
Jani:Jary 1, 201 or, if any part of the property has been
used for any rentals of less than one hundred eighty days
during the five years prior to the date of application, th e
applicant shall be ineligible to apply for a permit. 6iRGe
Jani:JaF)' 1, 201 a, tho O'NnOF shall:

a;

(1) Identify tho periods tho property was rented for loss than
one hi:Jndrod eighty days.

{3) Provide a State tax clearance showing all applicable
State taxes have been paid.

(2) Proto'ido proof that tho o•.yner paid applicable general
o>Esiso ta>Eos and transient assornrnodations ta>Eos for tho
periods tho property was rented for loss than one hi:Jndrod
eighty days.

(4) Pay an after-the-fact permit fee to the County in an
amount as set forth in the annual budget ordinance.

(a) Prolfido a State ta>E sloaranso showing all applicable
State ta>Eos ha\'o boon paid.

b. The owner has not previously advertised, or has ceased
advertising, for the short-term rental home that is the subject
of the application, and will not begin or resume any
advertising until a permit is approved.

(4) Pay an after tho fast permit foe to tho Goi:Jnty in an
arn01:mt as sot forth in tho anni:Jal budget ordinaneo.

c. The owner either has no financial interest in any property
within the county associated with a short-term rental home
permit; or, if the owner has a financial interest in a property
that is subject to a short-term rental home permit the nature
of the financial interest and property address.

b. The owner has not previously advertised, or has ceased
advertising, for the short-term rental home that is the subject
of the application , and will not begin or resume any
advertising until a permit is approved.
c. The owner either has no financial interest in any property
within the county associated with a short-term rental home
permit; or, if the owner has a financial interest in a property
that is subject to a short-term rental home permit the nature
of the financial interest and property address.
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d. The owner has paid, or will pay, all fines that have been
assessed as a result of a notice of violation on the subject
property previously issued to the owner for unpermitted shortterm rental use or activity, prior to the processing of the shortterm rental home permit application.
e. All statements made by the owner on the certification form
and provided during the short-term rental home permit
application process are correct to the best of the owner's
knowledge.
f. The owner acknowledges that any false information or
misrepresentations made in the application or during the
application process shall result in an enforcement action
pursuant to section 19.530.030 of this title, the denial or
revocation of the permit, and a prohibition against the current
property owner applying for a short-term rental home permit
for the property for a period of two years after the date of
denial or revocation of the permit.

19.65.050 B.
Procedures
for application
and public
notice

d. The owner has paid, or will pay, all fines that have been
assessed as a result of a notice of violation on the subject
property pretJiously issued to the owner Jor unpermitted
short term rental use or astivity, prior to the processing of the
short-term rental home permit application.
e. All statements made by the owner on the certification form
and provided during the short-term rental home permit
application process are correct to the best of the owner's
knowledge.
f. The owner acknowledges that any false information or
misrepresentations made in the application or during the
application process shall result in an enforcement action
pursuant to section 19.530.030 of this title, the denial or
revocation of the permit, and a prohibition against the current
property owner applying for a short-term rental home permit
for the property for a period of two years after the date of
denial or revocation of the permit.

No changed proposed in bill

Recommends clarifying language for CPR properties:

Existing code:
B. All applicants shall send, be certified mail, written notice
of the application for a short-term rental home permit to the
owners and lessees of record located within a five-hundredfoot radius of the lot of the proposed short-term rental
home. The written notice shall include all of the following :

B. All applicants shall send, be certified mail, written notice
of the application for a short-term rental home permit to the
owners and lessees of record located within a five-hundredfoot radius of the lot of the proposed short-term rental
home. If the proposed short-term rental home property is
a condominium unit, five hundred feet shall be measured
from the entire lot. The written notice shall include all of the
following:

1. A description of the proposed short-term rental home
operation.
2 . The location of proposed on-site parking .
3 . The total number of bedrooms proposed for shortterm rental home use.

1. A description of the proposed short-term rental home
operation.
2 . The location of proposed on-site parking .
3. The total number of bedrooms proposed for the
short-term rental home use.
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19.65.050 D.

4. A map identifying the short-term rental tare lot in
relation to all other lots within a five- hundred-footradius.

4. A map identifying the short-term rental tare lot in
relation to all other lots within a five- hundred-footradius.

5. A provision that the owners and lessees of record
within a five-hundred-foot radius of the proposed
short-term rental home may file a written protest
with the director via fax, email, or letter; provided
that, all protests m u s t be postmarked within fortyfive days of the mailing of the notice of application.

5. A provision that the owners and lessees of record
within a five-hundred-foot radius of the proposed
short-term rental home may file a written protest
with the director via fax, email, or letter; provided
that, all protests m u s t be postmarked within fortyfive days of the mailing of the notice of application.
If the proposed short-term rental home property is
condominium unit five hundred feet shall be measured
from the entire lot.

I No changed proposed in bill
Existing code:
The applicant shall provide notice of the public hearing date
on the application to the owners and lesees of record located
within a five-hundred foot radius from the parcel identified in
the application by complying with the following procedures ...

19.65.0708
Permit
renewals

B. Permit renewals shall be submitted to the department
within 90 days prior to the permit expiration date.. .

Recommends clarifying language for CPR lots:
The applicant shall provide notice of the public hearing date
on the application to the owners and lessees of record
located within a five-hundred foot radius from the parcel
identified in the application, or if the proposed short-term
rental home property is a condominium unit, within a fivehundred-foot radius-from the entire lot, by complying with the
following procedures .. .
Recommends additional time to submit permits and
provides clarifying language that provides flexibility in the
processing of permit renewals as follows:
Permit renewal applications shall be submitted to the
department within one hundred eighty days prior to the
permit expiration date. If the renewal application is
substantially complete, the expiration date may be extended
while the renewal application is being processed. If the
renewal application is incomplete, the permit may expire on
the expiration date ...

12

19.65.070 F
Non renewal
procedures

Dept. recommending clarifying changes which match
8&8 recommendations.
Recommends simplifying the language:

No changes proposed in bill
(1 )(f) Neighbor complaints of noise and other disturbances
relating to the short-term rental home operations; provided
that the department has received at least three complaints
about the short-term rental home within a twelve-month
period. Complaints must be from property owners or lessees
of record located on two or more different lots within a fivehundred-foot radius of the short-term rental home.

f. Complaints of noise and other disturbances relating to the
short-term rental home operations from lots within a fivehundred-foot radius of the short-term rental home.

Rationale: Allows the Department more flexibility in the
consideration of complaints.

g. Noncompliance with permit conditions.
g. Noncompliance with permit conditions and other
governmental requirements.

h. Noncompliance with this chapter.
i. Noncompliance with other governmental requirements.

Rationale: Combines g, hand i. to eliminate redundancynoncompliance with this chapter and government
requirements are the same.

2.
If the permit is not renewed by the director, the
department shall not accept a new application for a shortterm rental home permit from the permit holder for two years
after the date of the previous permit's expiration.

2. If the Director declines to renew the permit, the department
shall not accept a new application for a short-term rental
home permit from the permit holder for two years after the
date of the previous permit's expiration date.
Rationale: tense of the language is active and clarifies by
adding expiration "date".

6.20- 119.65.080 A.
7.11
Revocation
procedures

No changes proposed by Council
(1 )(f). Neighbor complaints of noise and other
disturbances relating to the short-term rental home
operations; provided that the department has
received at least three complaints about the shortte rm rental hom e w ithin a twelve-month period.
C omplaints must be from property owners or lessees
of record located on two or m o re different lots within
a five-hundred-foot radius of the short-term rental
hom e.

I N/A

Dept.
recommending
recommendations:

changes

to

match

B&B

f.
Complaints of noise and other disturbances relating to
the short-term rental home operations from lots within a fivehundred-foot radius of the short-term rental home.
Rationale: Allows the Department more flexibility in the
consideration of complaints.
g.
Noncompliance with permit conditions and other
governmental requirements.

g. Noncompliance w ith perm it conditions.
h . Noncompliance w ith this chapter.
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i.

Noncompliance
requirements.

with

other

Rationale: Combines g., h. and i. to eliminate redundancy noncompliance with this chapter and government
requirements are the same.

governmental

2. lfthe permit is revoked, the department shall not
accept a new application for a short-term rental
home permit from the permit holder for two years
after the date of revocation.

7.288.30

19.65.080 D.

2. If the Director revokes the permit, the department shall not
accept a new application for a short-term rental home permit
from the permit holder for two years after the date of the
previous permit's expiration date.

Advertising for a short-term rental home without a valid permit
number is prohibited, [aOO} constitutes a violation of this title,
and (may} shall result in an enforcement action pursuant to
section 19.530.030 of this title; provided that:

Creates conformity with 19.65

1. The alleged violator and the property owner shall be
notified that all advertising without a valid permit number shall
be terminated within seven days after issuance of the notice
[.] of warning. The notice of warning shall sgecify that failure
to cease such advertising by the deadline shall result in
issuance of a notice of violation and an order to gay a civil
fine in the amount set forth in section 19.530.030 of this title
for each day such advertising continues after the deadline;

1. Establishes a seven day time period
for removing ads from date of letter.
This provision only applies to the
wording of an NOW. Notice of NOW
wording is already used by Dept.

2. [entorcoment action, includin§ fines, may commence
pursuant to section ~ 9.5aQ.QaQ of this title if ad 1Jortisin§
without a valid permit number continues after such wamin§.]
For a comglaint of advertising without a valid germit number
that is initiated by the gublic and confirmed by the degartment.
the degartment shall send a notice of warning to the alleged
violator and the grogerty owner within thirty days of receigt of
a reguest for service. grovided the gerson who initiated the
reguest for service sugglied a valid ghysical address for the
grogerty;

2. The intent of provision is to provide
for quick enforcement of complaints
filed by the public that include
everything needed to issue a NOW.
The Dept should not have to do
research beyond confirming the
advertising and address and property
owner.

3. Provision only applies to advertising
within the control of the owner, such as
paid sites such as AirBnB and VRBO.
3. A notice of violation. including an order to gay daily fines. 60 days felt to be adequate time for
shall be sent to the alleged violator and the grogerty owner owners to remove advertising and for
gursuant to section 19.530.030 of this title within sixtv days of Dept to write and Corp Council to
the deadline if advertising without a valid germit number review an NOV.
continues be~ond the deadline, unless the alleged violator or

Rationale: tense of the language is active and clarifies by
adding expiration "date".
Recommends the following language and keeping may
instead of shall:
Advertising an unpermitted short-term rental home is
prohibited, constitutes a violation of this title, and may result
in an enforcement action pursuant to 19.530.030 of this title;
provided that:
1. The alleged violator and the property owner shall be
notified that all advertising •.vithout a valid permit number
shall be terminated within seven days after issuance receipt
or posting of the notice of warning. The notice of warning
shall specify that failure to cease such advertising by the
deadline sRall may result in issuance of a notice of violation
and an order to pay a civil fine in the amount set forth in
section 19.530.030 of this title for each day such advertising
continues after the deadline;
Recommends deleting sections 2 &3.
Rationale: The Dept would like the ability to work with
owners who are diligently trying to come into compliance to
remove all advertising, some of which maybe beyond their
control. Removal of third party advertising can take longer
than seven days.
The Dept does not support mandatory time frames for
enforcement because they leave no flexibly for extenuating
circumstances and could result in perceived inconsistent or
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property owner has submitted evidence satisfactory to the
director that such advertising is not in their control;
4. All repeat violations for advertising without a valid permit
number shall result in a notice of violation without prior
issuance of a notice of warning. A notice of violation, including
an order to pay daily fines, shall be sent to the alleged repeat
violator and the property owner pursuant to section
19.530.030 of this title, unless the alleged violator or property
owner has submitted evidence satisfactory to the director that
such advertising is not in their control. For purposes of this
section , a repeat violation is one where the alleged violator
has previously been issued a notice of warning for advertising
without a valid permit number; and
5. The department's failure to serve a notice of warning or
notice of violation within any time limit specified in this section
shall not invalidate the notice of warning or notice of violation.

4. Only applies to advertising within
the control of an owner. Does not
provide a time limit for issuing the
NOV.

selective enforcement if the precise time frames are not met
due to circumstances beyond the Department's control.
The Dept is working as quickly as it can. The problem is not
a lack of motivation.
Recommends new language for Section 4:

5. Provides legal protection in cases
where Dept is not able to meet
mandatory deadlines.

4. All repeat violations for advertising without a 1Jalid permit
number sRall may result in a notice of violation without prior
issuance of a notice of warning. A notice of violation ,
including an order to pay daily fines , shall be sent to the
alleged repeat violator and the property owner pursuant to
section 19.530.030 of this title, unless the alleged violator or
property owner has submitted evidence satisfactory to the
director that such advertising is not in their control. For
purposes of this section, a repeat violation is one where the
alleged violator has previously been issued a notice of
warning for advertising without a valid permit number; and
Rationale: Additional flexibility to work with owners trying to
come into compliance.
Clarifies that violation is for
advertising an unpermitted operation, not for not having a
valid permit number.
Delete Section 5 if Sections 2 & 3 are deleted. Keep if
those sections are kept.

8.319.31

I

19.65.080 E.

I

E. Operating a short-term rental home without a [valid] permit
is prohibited. Evidence of operation may include: advertising,
guest testimony, online reviews, rental agreements, receipts,
or any other information deemed relevant by the department.
Operating without a permit shall result in a property owner
being ineligible to apply for a permit for five years from the
date of the most recent department notification of unlawful
operation, except that:

1. An ineligible applicant may apply for a short-term rental
home permit and the permit application may be processed
provided that at the time of the application, the ineligible
applicant has: a. Provided proof that prior to enactment of the

Recommends prohibiting STRH and B&Bs permits for
banned owners and banning the property from future
STRH use:
E. Operating a short-term rental home without a [valid] permit
is prohibited. Evidence of operation may include: advertising,
guest testimony, online reviews, rental agreements, receipts,
or any other information deemed relevant by the department.
Operating without a permit shall result in a property owner
being ineligible to apply for a short-term rental home or a bed
and breakfast home permit and for the property to be
ineligible for a short-term rental home permit for five years
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9.329.35

19.65.080 F.

ordinance that created this exception and during the entire
period that the applicant has been operating without a permit,
8 the applicant has had valid general excise tax and transient
accommodations tax licenses, and has paid all applicable
general excise taxes and transient accommodations taxes
due and owing. b. Agreed to pay and has paid in full real
property taxes at the rate applicable to short-term rental home
properties and has claimed no homeowner's exemption for
the tax years in which the applicant has been operating
without a permit. c. Ceased, and does not resume prior to
issuance of a permit, any and all advertising and operations
of the short-term rental home that is the subject of the
application as of the date of the application. d. Paid, in
addition to any other applicable permit fees, an after-the-fact
short-term rental home application fee as set forth in the
annual budget ordinance. e. Paid any outstanding fees or
fines for violations on the property including, but not limited
to, initial and unwaived daily fines for unpermitted short-term
rental home operation; after-the-fact zoning, special
management area, or building permit fees; department of
public works or department of planning application fees; or
other fees, dues, or fines imposed by the State or County. 2.
This exception to the five-year ineligible status for owners
operating without a permit shall apply from July 1, 2016 to
December 31, 2016.
I The department shall notify the department of finance, real
property tax division, of [violations of this shaptor.] known
unpermitted short-term rental home operations.

from the date of the most recent department notification of
unlawful operation, except that:
Rationale: These are further incentives to obtain permits.
STRH and 8&8 operations are very different; it is unlikely
that a STRH operator would be interested in operating a
8&8, and likely that an illegal STRH operator would apply for
a 8&8 but then run it like a STRH. An illegal STRH operator
would be prevented from selling the property to a different
entity that is owned by the operator to get around the ban,
and would not be able to sell the property as a STRH home.
Recommends removal of STRH amnesty provisions
19.65.080(E)(1) if the time period has passed when bill is
ready to be approved.

Recommend language for clarity:
The department shall notify the department of finance, real
property tax division, of kno•Nn unpermitted short-term home
operations that have received notices of violations .
Dept note: Our enforcement code is for STRH operations
and does not distinguish between unpermitted and
permitted.

9.369.39

I 19.65.080 G.

The department shall file a report with the State department
of taxation for properties with [violations of this ehapter.]
known unpermitted short-term rental home operations.

Recommend language for clarity:
The department shall notify the department of finance, real
property tax division, of known unpermitted short-term home
operations that have received notices of violations.
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Dept note: Our enforcement code is for STRH operations
and does not distinguish between unpermitted and
permitted.
9.4010.11

19.65.080 H.

Sixty days from the effective date of this ordinance, and each
year thereafter, the department shall provide to the [state]
State department of taxation [aoo] the department of finance,
real property tax division[,]; and the council a current list of:
[~. l:JnpeFmitted epeFatiens ,,tJitl=l inteFnet ad¥eFtisements feF
sl=leFt teFm Fontal l=lemes; and 2. l:JnpeFmiUed sl=leFt teFm Fontal
l=leme epeFatiens identified by a depaFtment Foquest feF
SOPiiGO feFm.]
1. Notices of warning issued to unQermitted short-term rental
home OQerations;

Recommend language for clarity:
1. Notices of warning issued to unpeFmitted short-term rental
home operations;

1

2. Notices of violation issued to unpeFmiUed short-term rental
home operations;
3. Appeals filed in response to notices of violation issued to
unpeFmitted bed and breakfast home operations; and
4. The outcome of such appeals."

2. Notices of violation issued to unQermitted short-term rental
home OQerations;
3. AQQeals filed in resQonse to notices of violation issued to
unQermitted short-term rental home OQerations; and

Rationale: Our enforcement code is for STRH operations
and does not distinguish between unpermitted and
permitted.

4,_The outcome of such at:llloals."
S:\ALL\AP0\19.65 STRH\Reso 16-93 STRH & B&B Enforcement\Report Billtable.docx
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DAVID DANTES, M.D.
4320 Une Place
Haiku, HI 96708
Telephone (808) 573-0066 FAX (808) 573-2217

Aug. 15,2016

Aloha Honorable Chair and Members of the Maui, Molokai & Lanai Planning Commissions,
and the Hana Advisory Committee:
Please accept this letter as written testimony pertaining to Resolution 16-93. I'm writing on
behalf of an informal group of permitted B&B owners on North Shore Maui, who are
concerned about lack of zoning enforcement against unpermitted visitor rentals. Lack of
enforcement has allowed unpermitted rentals to proliferate to the point where they
significantly outnumber permitted rentals.
According to the Zoning Administrator, from 2012 until late 2014 the Department received
1,300 complaints about illegal visitor rentals. During the same three-year time frame, only
193 Notices of Warning were issued, and not a single Notice of Violation or fine was applied.
Word "on the street" was that there are no consequences for operating illegally, and therefore
no incentive to endure the permit process or pay taxes.
Unpermitted visitor rentals have impacts on our community, as well as on the businesses
of permitted operators:
1. Quotas were established by the Council for this use, after research and community input,
and those quotas have been far exceeded. The County has issued around 400 B&B and
STR permits in total, while estimates of the number of illegal rentals range from 10002000. This is having undesirable impacts on the quality of life in neighborhoods, due to
unregulated guest behavior;
2. According to the Planning Director, the proliferation of unpermitted visitor rentals is taking
away from the inventory of affordable housing for residents;
3. A study showed that only 25% of unpermitted rentals have TAT licenses. Tax evasion by
the majority of these rental operators is depriving the County and State of revenue, and
unfairly shifting the cost of public services onto other taxpayers;
4. Illegal rentals are not subject to appropriate real property tax classification, and may
fraudulently claim homeowner's exemptions. This directly deprives the County of
revenue.
5. Unpermitted rental structures may not comply with building, health or fire safety code,
thereby exposing unknowing visitors to potential injury. Operators don't carry liability
insurance to protect the County, and its taxpayers, from resulting legal action by injured
parties;

HI BIT
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6.

Illegal operators have saturated the rental market, which drives permitted operators out of
business.

For a clear, and more complete statement of the issues, please refer to the well-written
Council Planning Committee Report dated July 1, 2016.
The bill which you have before you contains provisions which would facilitate more
effective and timely enforcement. In particular, sections 19.64.065 D and 19.65.080 D
contain language which would require the Planning Department to take action against
violators, within a reasonable time frame, under limited and specified circumstances.
According to the proposed legislation, if a community member submits a Request for
Service, regarding an internet advertisement for a visitor rental where a required permit
number is not displayed, and a valid physical address for the property is provided in the
Request, then the Department must investigate. After verifying the facts (which doesn't
require an inspector to leave his or her desk) enforcement must commence. Enforcement
would begin with a Notice of Warning, and proceed to a Notice of Violation (including a daily
fine) if the violator does not cease advertising within a reasonable time frame, or else
demonstrate that the advertising is not within their control.
Unfortunately, the Department's recommendation is to change all instances of the word
"shall" to "may", and to eliminate any time frames for conducting enforcement. Our group
respectfully urges you to recommend preservation of all instances of the word "shall"
in the aforementioned sections, along with the associated time lines. Without that
language, the Department is under no obligation to respond to verifiable citizen complaints.
Even the Planning Committee Chair stated that he had personallv submitted Requests for
Service which were ignored by the Planning Department. and the illegal operation continued
uninterrupted.
The Department's rationale for changing "shall" to "may" is to provide flexibility in
working with violators to come into compliance. We wish to emphasize a distinction between
"flexibility" and permissiveness. B&B and STR violations outnumber any other land-use
violation in the history of the County. Zoning officials have observed that the degree of
sophistication and deceitfulness of these operators is unparalleled. Violators are welcome to
work with the County to come into compliance, but they must promptly cease illegal
advertising which is within their control, or suffer the consequences. Such advertising can be
turned off quickly: depending on the advertising venue, the required time may range from
one minute to a day or two.
The Planning Department also feels that it may fail to meet mandatory timelines for
enforcement in certain cases, which could lead to the appearance of "selective enforcement".
We respectfully point out that the word "may" amounts to not only the appearance of selective
enforcement, but the reality of it. As long as the word "may" appears, some violators will be
subject to enforcement, and some will not. How the Department chooses which ones to
pursue, which to delay, and which to ignore, may not be formalized in written policy. But it is,
nonetheless, a matter of discretion or selection. And, as to the concern that the late issuance
of a notice may trigger an appeal, the bill provides that the Department's failure to meet a
timeline for issuing a notice will not invalidate that notice.
2

The Department may point out that it has issued over six hundred Notices of Warning in
the past year, and almost two hundred Notices of Violation, so that the proposed mandatory
enforcement provisions are unnecessary. We certainly respect and appreciate the
Department's recent efforts. However, without legislative guidance from the Council, there is
nothing to prevent enforcement from relapsing into non-existence, where it persisted for
years, until the Planning Committee brought its attention to bear on the subject. Moreover,
today's diligent efforts may deteriorate under future administrations.
In conclusion, 19.64.065 D and 19.65.080 D- including their subparagraphs 1-4, must
be left unchanged, in order to address an unresolved and critical issue with Jack of
enforcement.
Thank you for your kind attention.

Sincerely,

David Dantes, M.D.

3
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Executive Summary
•

A state study found the number of visitors to Hawaii using vacation rentals to have
grown by more than one third in a recent one-year period. The Hawaii Tourism Authority
(HTA) estimates that there are about 27,177 vacation rentals in the state that are
advertised online, up from 22,238 identified in 2014. About 6,789 units on Oahu alone.

•

Part of the growth in vacation rentals is due to rental platforms like Airbnb and VRBO,
which allow owners and operators to list their rental offerings on a searchable online
database. Airbnb in particular is a fast-growing startup - started in 2008, it now claims
to have over two million rental listings worldwide.1

•

In Honolulu, the average rent for a two-bedroom unit between 2012 and 2014 was
$1,939 per month, 2 but a two-bedroom unit on Airbnb could generate revenue of over
$10,500 per month at the average rate of $431.88 per night and an occupancy rate of
80%- over five times as much revenue.

•

Hawaii is deep in an affordable housing crisis, yet there are over 5,000 units statewide
being advertised for short-term rental of the entire unit. There are no effective
safeguards to ensure that these units are used as residences for even a part of the year.

•

Although there are laws in each county restricting vacation rental operations, an
ineffective regulatory structure and relative lack of enforcement have allowed illegal
vacation rentals to propagate throughout the state for years. Analysis of the units the
HTA identified on Oahu uncovers that at a minimum, 50% are operating illegally.

•

Throughout Hawaii, 79.6% of Airbnb listings are categorized as "entire place," meaning
an entire housing unit is being rented out to visitors. Many of these units are being
rented out by people with multiple listings.

•

Short-term rentals directly compete with the traditional hotel industry in fundamentally
unfair ways: while hotels create and sustain quality jobs for local people (housekeepers,
front desk workers, security guards, bellmen, etc.), the few jobs created by short-term
rentals are geographically scattered and leave employees with little power to protect
their rights or achieve decent wages or benefits. Workers in this market are forced to
compete with one another.

•

The right regulatory framework for vacation rentals can ultimately protect hotel industry
jobs, help keep the affordable housing crisis from getting worse, and benefit the
community while still allowing rental owner/operators a path forward. Part of the
framework already exists in each county's laws, but in order for the rules to be effective,
each county government's enforcement powers need to be expanded, and private
citizens need to be granted a right to take legal action independently.
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Introduction
Across Hawai'i, houses and condominiums have been used as lodging for tourists for well over
30 years. While vacation rentals appeal to many visitors seeking a less resort-based
experience, their proliferation has had a significant impact both directly on the communities they
are in and indirectly on housing and employment across the state.
In response, each county has to some degree enacted legislation to balance the growth of the
alternative lodging industry against the needs of our communities. However, these regulations
have generally fallen short of being effective because they lacked strong enforcement
mechanisms and dedicated enforcement personnel. This lack of enforcement, paired with the
growth of the internet, allowed vacation rentals to proliferate illegally. Now, with the
popularization of smartphones and the resulting growth in the use of smartphone apps, vacation
rentals are expanding and changing the industry in ways that can no longer be ignored.
This report explores individually advertised short-term rentals in Hawai'i: what the industry looks
like, how it is growing, and what that means for our State. It examines how their growth
negatively affects affordable housing, sustainable jobs, tax revenues and the overall safety of
both residents and visitors. Finally, this report proposes the framework for a regulatory structure
to effectively allow the vacation rental industry to flourish in a way that fits with the best interests
of our communities.
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Part I - Background on Vacation Rentals
What are vacation rentals?
Vacation rentals are nothing new to Hawai'i - people have been renting out houses on
Windward Oahu and condos in Waikiki for almost as long as the state has been a popular
tourist destination. Some are second homes or investment properties; others are bed &
breakfast operations where the owner or proprietor lives on property and rents out rooms; some
are condominium or condotel units individually rented out {this report uses the term "vacation
rentals" to describe all of these various types of individually advertised lodging units).
Property owners may find renting units short-term to tourists to be a lucrative alternative to
renting long-term- even at 80% occupancy, entire units listed on the short-term rental platform
Airbnb charging an average rate for Oahu could generate revenue of $5,900 per month, more
than three times the average rent of $1,732. 3 Larger units could generate proportionally more
profit: In Honolulu, the average rent for a two-bedroom unit between 2012 and 2014 was $1,939
per month, 4 but the average listing of a two-bedroom unit on Airbnb is $431 .88 per night. At
80% occupancy, that would generate revenue of over $10,500 per month- over five times as
much revenue.
With the development of the internet, "home-sharing" websites run by companies such as
VRBO {Vacation Rental by Owner) and Craigslist arose, providing platforms for individuals to
advertise short-term rentals to much larger audiences than ever before. The industry has been
revolutionized again with the development of the smartphone market. According to market
research firm GfK, global smartphone sales topped 1.3 billion in 2015, 5 up more than 31% from
the number sold in 2013, just two years prior. 6 As smartphones have become more prevalent,
the smartphone app market has grown exponentially. In January 2016, over 8.8 million iPhone
apps were downloaded per day, only counting the top 200 free apps, according to Fiksu. 7
One fast-growing app is published by Airbnb, a company which allows virtually anyone- bed
and breakfast operators, homeowners, renters, etc. - to advertise and rent out accommodations
ranging from an entire house to a spare couch in a rented apartment. Through both its app and
its website, Airbnb.com, the company acts as a peer-to-peer platform where people looking for
alternative accommodations can find and do business with "hosts," Airbnb's term for people
providing rentals.
Lodging Company Valuations, 2015

Airbnb has grown internationally in recent years
to become a leading name in short-term
Ill
lodging, although the longer-lived VRBO.com
c
and its parent site Homeaway have more
~
listings in Hawai'i. 8 Airbnb's popularity
combined with its high levels of fundraising from
prominent investors has caused its valuation to
jump to $25.5 billion 9 since its inception in 2008.
By 2015, its valuation had surpassed that of
major hotel companies Marriott, Starwood and
Hyatt10 {prior to Marriott's acquisition of
Starwood). It claims to have over 2,000,000 listings 11 worldwide, which is about as many as
Marriott, Starwood, Hilton and Hyatt combined.12

-
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How many vacation rentals are there?
In 2014, a Hawai'i Tourism Authority (HTA)-commissioned survey found 22,238 so called
"individually advertised units" (IAUs) across the state. 13 HTA updated the study one year later
and found that the number had grown to 27,177, a 22% increase. 14 Another report by HTA
found that the use of short-term rentals in general by tourists to these islands increased by more
than 1/3 from February 2014 to February 2015. "The number of visitors using a vacation rental
was up 46.8 percent. B&B users climbed 33.4 percent," 15 according to the Honolulu StarAdvertiser.

Who benefits from vacation rentals?
Supporters of vacation rentals across the state have argued that this commercial activity brings
money into residential communities, and benefits long-time residents who are simply trying to
support themselves in trying financial times. Airbnb in particular claims to be based on the ethos
of 'sharing ,' stating that "The majority of Airbnb hosts are regular people who occasionally share
the home in which they live."16 The reality, however, is somewhat different.
Throughout Hawaii, 79.6% of Airbnb listings
are categorized as "entire place, " mean ing
an entire housing unit is being rented out to
visitors. 17 While it is undoubtedly true that
there are individuals using platforms like
Airbnb to share their homes to make a few
extra dollars and make ends meet, some
individuals who post properties on the site
are actually employees of large vacation
rental management companies or owners
with multiple properties.

Alrbnb Hawaii Listings by Room Type

•

Ent1re Place (79.6%)

•

Room or Share (20.4%)

~~-•.•c-;-·~ ~--' ~-

For example, a profile advertising 27 Hawaii listings
features a picture of a woman named Claudia, who
claims to work for a property management
company. 18 Most of her properties are in Waikiki,
and their nightly prices range from $108 to $3,800.
According to her Linked In profile, 19 Claudia works
for a company called Ohana Beach Rentals LLC ,
which lists 150 rentals across the state. 20
This example is by no means unique. An
admittedly incomplete search of hosts turned up 25
in just a few minutes who advertised multiple
listings in Hawaii. 21
Even more than hosts with multiple listings, Airbnb
as a company benefits from the spread of vacation
rentals in Hawaii. Airbnb charges a 3% service fee
to hosts22 and a 6-12% service fee to guests 23 every
time a booking is completed on its site.
-
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; "In a way, Airbnb almost
perfectly embodies the
i paradox of the sharing
l economy. From one
f perspective, it seems- and
@ Pl!f~()!~t~=.-.. ~~()c_ 9_~;-:c:lt?~.~t ~,c-..,~~='=~
, -corine-etin~fpeople - witli one ---' another and the things they
want, all while maximizing
efficiency. But from another
, angle, it can seem like nothing
more than a way for certain
: individuals to maximize profit
! by working around the law."
· - Caroline O'Donovan,
BuzzFeed
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In the future, well-capitalized investors will
have every incentive to buy up housing units
from individuals like these and generate
revenue for themselves. In fact, big investors
already are buying up homes and renting them
out. For instance, the Blackstone Group, a
private equity firm with over $330 billion in
assets under management24 has become the
single largest private owner of homes in the
US, after spending over $8 billion buying
47,000 homes 25 since April2012. 26

How do vacation rentals impact our communities?
Vacation rentals impact our communities in a number of ways:
•

Affordable housing: Hawaii is deep in an affordable housing crisis, yet there are over
27
5,000 units statewide being advertised for short-term rental of the entire unit.
There
are no effective safeguards to ensure that these units are used as residences for even a
part of the year. Additionally, short-term rentals drive up the demand for the
development of new high-end housing, which supplants affordable housing
development.

•

Jobs: In addition to this, short-term rentals directly compete with the traditional hotel
industry in fundamentally unfair ways: while hotels create and sustain quality jobs for
local people (housekeepers, front desk workers, security guards, bellmen, etc.), the few
jobs created by short-term rentals are geographically scattered and leave employees
with little power to protect their rights or achieve decent wages or benefits. Workers in
this market are forced to compete with one another, which will tend to suppress wages.

•

Safety: Because they are not inspected for the same building, fire, and health codes, or
accessibility requirements as hotels, short-term rentals are able to spend less on
property maintenance. This virtual lack of safety regulation/enforcement of short-term
rental legislation (especially in regard to illegal units not registered in their county) can
pose dangers to visitors as well as hosts.

•

Quality of life: As the proportion of units used for vacation rentals in a community
increases, they bring with them a host of social and logistical difficulties for neighbors.

•

Lost revenue: Vacation rental guests spend less money overall during their stays than
those staying in hotels. 28 Unless it can be definitively shown that these visitors would
not have come to Hawai'i if they could not stay in vacation rentals, the shift to vacation
rentals results in less revenue entering Hawai'i's economy either by reducing hotel
occupancy and/or demand.

.
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Current regulatory framework
Legislation regarding short-term rentals is generally incorporated into zoning and land use laws,
which are mostly handled at the county level in Hawaii. Each county has adopted a different set
of regulations and different terminology. Below are some of the key aspects of each county's
rules.

City and County of Honolulu
The City and County of Honolulu designates two different types of short-term rentals in its Land
Use Ordinance (LUO) , which regulates all land use in the county: Bed and Breakfasts (B&Bs),
where the owner/proprietor resides on the property, and Temporary Vacation Units (TVUs),
where the owners/proprietors live remotely. In 1989, City Council passed a bill prohibiting the
new development of both kinds of short-term rentals while legalizing the ones that were already
in use. As a result of the legislation, B&Bs are currently only allowed where they have a
"nonconforming use certificate," or a permit certifying that they were in use before 1989; such
units are considered "grandfathered." TVUs which were in use before 1986 were similarly
grandfathered. As of May 13, 2015, there were 828 units (789 TVUs and 39 B&Bs) with
nonconforming use certificates in the county, only 177 of which were outside of Waikiki. TVUs
are also permitted in resort-zoned areas, as well as certain apartment-zoned areas 29 near
Waikiki, Ko Olina and Makaha Golf Club. 30
In spite of this attempt to quell their proliferation , illegal rentals continue to pose problems in
Honolulu and across the state. Chana Beach Rentals, for example, features seven luxury
Kailua/Kaneohe rentals, none of which have nonconforming use certificates and none of which
are in or near resort areas.31

Maui County
Maui County, after attempting to ramp up enforcement against illegal units, passed legislation in
2008 and 2012 that defined the current application process for "new" rentals. The two
ordinances set numerical limitations on B&Bs and short-term rental homes (STRHs): only 400 of
each are currently allowed across the county. 32 The regulations limit the size and use of units,
who can own them and how they can be used. 33 The permitting process for new B&Bs and
STRHs provides opportunities for community input. Applicants are required to notify all
neighbors within a certain radius of their intent to operate a B&B or STRH. If enough neighbors
protest the application, the Planning Commission may hold a public hearing about it. 34 A similar
complaint process can be used to revoke permits. 35 Despite this attempt at regulation, however,
there are more individually advertised units on Maui than any other island in the State.36

Kauai County
Kauai County has enacted limitations on use and development based on geographic areas
(generally speaking, Resort and Commercial districts and Visitor Destination Areas) for shortterm rentals, which they term Transient Accommodation Units, or TAUs and Single-Family and
Multi-Family Transient Vacation Rentals, or TVRs. As with units on Oahu outside of permitted
areas, Kauai allowed some grandfathered units to continue operating. 37 The county provides for
growth in the number of permits issued, but limits growth to roughly 1% per year. 38

Hawaii County
Hawai'i County regulations only allow for B&Bs. The law regulating B&Bs requires operators to
live on property, and imposes limits the number of bedrooms offered for rent, meals offered and
parking offered. The County does allow for B&B operation in a range of residential, commercial
and resort zones.39
-
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In certain cases, the process for obtaining a permit for a B&B requires notification of neighbors,
in a similar manner to Maui County. The Hawaii County Planning Commission is also required
to hold public hearings in special cases as well.40

State Laws
State law does not address vacation rentals except:
• they are subject to the Transient Accommodations Tax and General Excise Tax,
• in the regulation of condotels (allowing condotel owners to individually manage their own
units),
• it requires ads for vacation rentals to include property registration numbers, and
• a requirement that owners designate a "local contact" who resides on the same island as
their property and provide contact information for that person prior to booking. 41

Measuring the Prevalence of Illegal Vacation Rentals
The HTA estimates that there are about 27,177 "individually advertised units" in the state that
are advertised online, including 9,492 classified as Vacation Rental House and 16,159 classified
as Vacation Rental Condo.42 In fact, the HTA's report found about 6,789 units on Oahu alone.
Since there are 828 units with non-conforming use certificates on the island, the other 5,961
units would have to be in or near resort areas to be legal. 43 After making the most generous
assumptions about what units might possibly be legal, there remains a minimum of 3,431 units
from the survey which were operating illegally. 44 The number could, of course, be much
greater, and it can grow quickly. From 2014 to 2015, the number of Individually Advertised
Units statewide grew by 22%, or 4,938 units. In 21 zip code areas in Hawaii, the number of
IAUs grew by more than 100%.45 New York City, for instance, witnessed a 5000% growth in
residential units being used as transient hotels over a 6-year period.46
Analysis of the HTA study reveals there were 7 areas on Oahu where 100% of the vacation
rentals were illegal and 11 additional areas in which 94-99.9% of the vacation rental units were
illegal. 47
The two areas with highest density of vacation rentals on
O'ahu are Hale'iwa and La'ie.
•

•

In Hale'iwa, the HTA study found about 655
vacation rentals- about 21 .6 short-term rentals for
every 100 residential homes. Since there are only
29 units registered with nonconforming use
certificates in this area, the other 626 units must
have been operating illegally. There are 20.7 illegal
vacation rentals for every 100 housing units.
There were about 228 vacation rentals in La'ie at
the time of the study, but only 6 units have
nonconforming use certificates with the county. The
remaining 222 units are illegal. There are 18.7
illegal vacation rentals for every 100 housing units.

.

,

Area

Illegal IAUs
per100
housing
units

Hale'iwa
La'ie
Kahuku
Hau'ula
Ka'a'awa
Waialua
Waimanalo
Kailua

20.7
18.7
18.0
15.4
7.0
5.6
5.6
4.3

-
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Why are there so many illegal units? A problem of enforcement
Even with these regulations, enforcement efforts in most areas have not been consistent or
effective enough to stop the spread of illegal units. On Oahu, the Department of Planning and
Permitting (DPP) is responsible for responding to complaints of illegal vacation units. DPP's
power is greatly restricted:
• Investigations are conducted by staff members who are responsible for enforcing all the
ordinances and codes of the city within the time limits of a regular workday.
• In the course of the investigation, inspectors must visit the property, find someone on the
property who will admit to being a short-term renter, and issue a violation notice to the
landlord (who is given a month to fix the violation).48 Only after this process may fines be
49
levied against the owner/landlord.
According to research conducted by Civil Beat in 2010, 749 investigations were launched that
year in response to complaints about illegal short-term rentals units, but only 24 violations were
found. Only 18 of the violating property owners were reprimanded, and only 2 of the violators
were fined a cumulative $4,433.50
The DPP reported that in 2014 and 2015 , it
conducted 2, 719 site visits, resulting in 57 violation
notices and 31 violation corrections. 51 In other
words, only 2.1% of site visits resulted in a violation
notice, and less than 55% of those that got a violation
notice corrected the violation.
In January 2016, the DPP announced it was hiring
five new inspectors to crack down on illegal vacation
rentals. In its first month, the team cited 21
violators. 52 The hiring initially has increased
enforcement, but much more can be done on a policy
level to stem the proliferation.
Notably, on February 24, Airbnb asked the City to stop enforcing the law against illegal rentals.53
Meanwhile, the State of Virginia passed a bill 54 on March 6, 2016 preempting the power of local
governments to ban or restrict vacation rentals. 55 As of the time this report was written, the
Arizona legislature was in the midst of contemplating a similar prohibition. 56

Part II -The mpacts of Vacation Rentals
Vacation rentals have broad impacts on a variety of segments of our communities and our lives.
Those looking for affordable housing and decent jobs, those trying to keep their neighborhoods
safe, those renting their houses or vacation homes and guests at such accommodations are all
greatly affected by the existence, quality and enforcement (or lack thereof) of regulations on
vacation rentals, often in ways they may not be aware of.

Effects on Working People
The Hawaii hotel industry is one of the largest sources of good, long-term jobs in the state.
These jobs sustain local families and support our communities. Illegal vacation rentals offer
lodging services without supporting sustainable jobs for local people. In fact, they compete with
hotels for business, and by operating illegally, they can undercut hotel room rates by operating
illegally, skipping out on taxes, capital expenditures and labor costs.
While the average wages and benefits paid to workers servicing illegal units is not clear, these
workers face a nearly insurmountable systemic barrier to organizing together to win better
working conditions and wages. To the extent there are any employees at all, it is unlikely that
any individually advertised unit would have more than one or two employees servicing it. Even
large-scale operators listing hundreds of units in various locations could get by with minimal
staff. Without a central base of operations, housekeepers servicing different units might never
even meet one another, much less have enough contact to begin discussing their wages and
benefits. Lone employees who attempt to assert their rights or try to improve their working
conditions can easily be replaced, with little recourse except a potentially very long, expensive
legal battle that few would have the time, money and energy to take on. The isolation of the
lone worker and the ease to the employer of replacing them leaves them nearly powerless.
They are ultimately competing against one another for work. In an area like Hawaii where so
many people must work second or third jobs to make enough money to get by, the competition
for this work is likely to drive down wages.

Effects on Affordable Housing
Vacation rentals have a negative impact on affordable housing in two ways: 1) they represent
units taken out of the overall housing stock statewide, limiting the supply and driving up prices;
and 2) the ability to operate any unit as an illegal vacation rental inflates demand for new
construction at the high end of the market, giving developers an incentive to build luxury units to
the exclusion of lower-priced units.

Regulatory battle in NYC
In New York City, local laws prohibit residential units from being rented out for less than 30 days.
When Airbnb began to gain popularity in the city, neighbors began to complain about increased
noise and traffic in their buildings, and to suspect that rent-controlled units were being negatively
affected by this new economic activity. NYC's attorney general Eric Schneiderman confirmed these
fears in a report detailing the ways in which Airbnb and its hosts were hurting the local economy
and flouting local laws. According to his research, 72% of Airbnb listings on NYC from January
2010 to June 2014 were illegal. Additionally, Airbnb hosts with multiple property holdings, termed
"commercial users" in the report, accounted for a disproportionate amount of the revenue coming
from listings across the city:
"Ninety-four percent of Airbnb hosts offered at most two unique units during the
Review Period. But the remaining six percent of hosts dominated the platform during
that period, offering up to hundreds of unique units, accepting 36 percent of private
short-term bookings, and receiving $168 million, 37 percent of all host revenue." 57
Schneiderman found other troubling trends as well, including that the listings were primarily
concentrated in gentrified or rapidly-gentrifying neighborhoods, and that almost half of the listings
constituted housing units that were effectively removed from the long-term housing market (and the
number of such units increased over time):
"In 2013, more than 4,600 units were booked as short-term rentals through Airbnb
for three months of the year or more. Of these, nearly 2,000 units were booked as
short-term rentals for a cumulative total of half the year or more-rendering them
largely unavailable for use by long-term residents. Notably, the share of revenue to
Airbnb and its hosts from units booked as private short term rentals for more than
half the year increased steadily, accounting for 38 percent of each figure by 2013." 58
Regulations there remain stringent, but listings in the area continue to proliferate on Airbnb illegally.

Existing housing stock
Short-term rentals exacerbate the current lack of affordable housing for Hawai'i residents. The
preceding analysis of the HTA survey identified a minimum of 3,431 units advertised illegally on
Oahu. While this number currently appears relatively small in proportion to the 306,622 total
housing units on Oahu Uust over 1 illegal unit for every 100 housing units), some areas see a
much more significant impact from vacation rentals than others. 59
In Princeville, Koloa, Lahaina and Kahuku, there is more than one IAU for every four housing
units.
Residents in areas with high vacation rental densities have testified time and time again that
vacation rentals in their communities are making the affordable housing crisis worse.60
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Number of IAUs per
housing unit:
KAUAI

Princeville: 1 out or 2.1
Koloa. 1 out or 2.5
Hanalei: 1 out or 4.1
Kilauea: 1 out or 8
Kapa'a: 1 out or8 .7
Waimea: 1 out or9

•••
••

le

MQLQKAI
Maunaloa: 1 out or 4.3

••
•

•.

ee

MAUl

LahalnBIKapalua:
1 out or 2.8
Kihei: 1 out or 4.3
Pa'la. 1 out or 7.2

. .. .
.: '~
.
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OAHU

Kahuku : 1 out or3.9
Hale'lwa: 1 out or 4.6
La'lo: 1 out ol 5.2
Hau'ula. 1 out ol6.4

•••
••
HAWAII ISLAND

Waikoloa: 1 out ol 5.6
Kailua-Kona: 1 out or 6.6
Ninole: 1 out or 7.5
Volcano· 1 out or 7.6
Kamuela· 1 out oro

Other cities 61 have seen similar trends in
housing being converted to short-term
rentals for listing on Airbnb. San Francisco
recently won $276,000 settling a lawsuit
which alleged that residents were evicted as
their landlords converted their units to
vacation rentals. According to San
Francisco City Attorney Dennis Herrera,
"Illegal conversions that push long-term
tenants out of their homes diminish the
availability of residential rental units for San
Franciscans, and they're a significant
contributor to our housing affordability
crisis."62
Short-term rentals may be causing housing
prices and rental rates to increase in many
major cities. Ty Simrosky, planning director
for Key West, Florida, explained why this
might be occurring in an article from
American Planning Association :
"When property owners decide to
increase their "rent stream" with
short-term rental agreements rather
than renting by the season or the
year, they essentially "squeeze" the
supply of housing, pushing up the
demand, and, subsequently, the
cost." 63

This negatively affects the availability and cost of housing units for everyone.

New Developments
The same dynamic which constricts the supply of affordable housing also hinders the
development of new affordable units. Developments such as ONE Ala Moana atop the Ala
Moana Shopping Center, Park Lane on Ala Moana Boulevard and Anaha tower on Auahi Street
are marketed to the luxury segment.
The price of most of the units being developed in Kakaako puts them out of the range of
affordability for most Hawaii families. Developers are marketing the units to those with over $1
million to spend on condo units- generally, the luxury and second-home markets and
speculators. To the extent units in Kakaako do not act as primary residences, the cost of
mortgages and maintenance fees will exert pressure on owners to use the properties to
generate income through short-term rentals. Even owners of the affordable units being
developed will be under pressure to sell to investors, who are likely to pay a greater premium for
properties that can be used to generate income. According to Pacific Business News, "Sal
Miwa, co-CEO and president of Honolulu-based Myland Hawaii Realty, told PBN that many
Japanese buyers bought their condos in Kakaako expecting to rent their properties out short
term, even month-to-month when they are not staying at their condos." 54
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Sample of Condominiums in Planning or Development in Kakaako

Waiea

Howard Hughes Corp.

171

Anaha

Howard Hughes Corp .

311

Ae'o

Howard Hughes Corp.

466

Park Lane

BlackSand Capital

215

Range from
$1 .19 million to
million

206

$1 .6 million

ONE Ala Moana
Waihonua at
Kewalo

Alexander & Baldwin, Armstrong Homes
Ltd ., BlackSand Capital

341

Gateway Towers

Howard Hughes Corp .

236

The Collection

Alexander & Baldwin

Symphony
Honolulu

OliverMcMillan

388

400 Keawe St.

Castle & Cooke, Kamehameha Schools

95

801 South

Downtown Capital, LLC

635

Inc.

465

from
$1 .5 million to
million
$651 ,000
Rang e from
$390,000 to
35 million
Range from
$400 ,000 to
$750 000
Range from
$253,000 to
$501,300

Effects On Residential Communities
Some neighborhood groups and boards in Hawai'i have expressed a concern for conserving the
character of their communities. According to the Kailua Neighborhood Board:
"The visitor lodging businesses in residential zoning reduce the housing supply
for local residents, contribute to escalating rents and housing prices, and
negatively impact the social, safety, environmental and cultural residential
65
character of our neighborhoods."
Specific problems cited by residents living near short-term rentals include increased traffic,
noise, crime and a revolving door of strangers in what once were primarily residential areas.56
Proponents of increased legalization for short-term rentals claim that the existence of such units
directly causes tourist money to flow into the communities they are in. One supporter claimed
"There were no jobs in Kailua before all of the visitors discovered our vacation rentals." 67
However, one could make the same argument to justify putting factories or strip clubs in
residential communities. The argument on its face does not make sense - if visitors spend
money at businesses where residents work, regardless of whether those businesses are in
-
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business or residential districts, some of the money flows into the community. It is not clear that
the guests staying in vacation rentals would not otherwise come to Hawaii and spend money in
our communities if they had to stay in hotels or if there were limits placed on vacation rental
proliferation. Beyond this, an HTA study showed that visitors who stay in short-term rental units
end up spending less on their day-to-day needs than those who stay in hotels:
"Unfortunately for Hawaii's coffers, rental and B&B visitors also spend less
overall. Last year, visitors who stayed in rental houses told HTA that their total
daily spending- including lodging, food and other costs- was $149.90, or 36
percent less than their average hotel counterpart who spent $235.50. Likewise,
B&B visitors reported they spent $173.60, or 26 percent less than hotel guests. If
these guests had spent as much as the avera~e hotel guest in 2014, it would
have added millions more to Hawaii's economy." 8
Among the concerns that have been brought up within discussions on this issue is a loss of
community feeling as long-term rentals begin to dwindle. As the organization "Keep it Kailua"
testified before City Council:
"Vacation rentals displace 'permanent' neighbors from our neighborhoods and
neighbors are the glue that welds a community. Without neighbors in our
neighborhoods and communities, our social capital suffers. Short-term tenants
have little interest in public agencies or in the welfare of the citizenry. They do
not participate in neighborhood watch programs, coach paddling, or join the
hospital guild. They do not lead a scout troop, volunteer at the library, or keep an
eye on an elderly neighbor. Literally they are here today and gone tomorrow." 69
Additionally, to the extent the owners of these units are not paying taxes for the rental of their
rooms, they are not contributing their fair share to pay for the infrastructure needs they are
creating through the operation of their businesses.70

Dangers To Hosts
Hosts who list their properties on Airbnb or VRBO may inadvertently be in violation of their
apartment rental agreements, condominium bylaws and declarations, insurance policies,
mortgages or zoning laws. Some violations have caused hosts to face fines, eviction, 71 and
even blacklisting from future apartment rentals. 72 Given some of the effects short-term rentals
have on communities (as described above), landlords and condominium associations have
every incentive to enforce their rules. 73 There have been horror stories about homes rented out
on Airbnb that were trashed by partiers/4 meth addicts, 75 robbers 76 and orgy participants. 77
Apartments are reported to have been used as brothels. 78 In more than one case, guests even
refused to leave a unit after renting it out through the site, and the unit owners actually had to
file for eviction to get them to leave. 79
The problems could reach beyond the illegal rental units themselves: proprietors of illegal
vacation units could create liability for entire condominium projects. 8 For instance, one Airbnb
host lists a unit at the Hawaiki Tower on 88 Piikoi Street. 81 According to the Developer's Public
Report for Hawaiki Tower, the building contains 417 residential units, 8 commercial units, 2
retail units and no hotel units. 82 The report notes that owners of residential units are only
allowed to use them for residential purposes, not commercial purposes. Additionally, the
Honolulu Land Use Ordinance defines a "hotel" as follows:

°
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"Hotel" means a building or group of buildings containing lodging and/or dwelling
units offering transient accommodations, and a lobby, clerk's desk or counter with
24 hour clerk service, and facilities for registration and keeping of records relating
to hotel guests. A hotel may also include accessory uses and services intended
primarily for the convenience and benefit of the hotel's guests, such as
restaurants, shops, meeting rooms, and/or recreational and entertainment
83
facilities.
Based on a strict interpretation of this language, if the project met two other minimal conditions
(namely if the building were to have a 24 hour front desk and if the host had facilities for
registration and record-keeping}, a single Airbnb listing in this building could mean the entire
building could be considered a hotel. This would be an illegal nonconforming use, and it could
impact insurance costs for the entire building.

Dangers To Visitors
The Jack of regulatory oversight for illegal vacation rentals in Hawai'i means that there is little to
no guarantee of visitor safety. Listings online can be advertised by anyone. Although Airbnb
could conduct background checks on hosts, it does not. 84 Guests can attempt to protect
themselves by only booking with hosts that have submitted to the company's "Verified 10"
process, but in some cases the process may not even require hosts to submit a governmentissued 10. 85 Guests can also check other users' reviews, but there is no guarantee of these
reviews' veracity. The Jack of oversight in this regard exposes guests to scams and dangerous
situations.
Other guests are not so lucky. A Massachusetts teenager staying in Madrid in July 2015 claims
he was sexually assaulted by his host. Shortly after meeting his host and going back to the
host's apartment, he says he was locked in and threatened. He texted his mother, who in turn
contacted Airbnb to get them to call the authorities. According to the New York Times, "When
she called Airbnb, its employees would not give her the address and would not call the police.
Instead, they gave her a number for the Madrid police and told her to ask the police to call the
company for the address. But the number led to a recording in Spanish that kept disconnecting
her, she said, and when she repeatedly called back her Airbnb contact, the calls went straight to
voice mai1."86 Her son says he was subsequently sexually assaulted. Following the assault,
Airbnb changed its policies so that its employees will contact law enforcement in emergency
situations. 87
There have been other reports of Airbnb guests being sexually assaulted 88 by hosts.
While dangerous incidents can and do take place in hotels, most hotels have security staff as
well as front-desk workers and other full-time staff members who can monitor and respond to
dangerous or suspicious situations. Airbnb units do not necessarily have any employees or
anyone else on site. In addition to staff, hotels generally also invest in security measures such
as closed-circuit TV cameras and electronic key card entry systems that track who enters a
room and when. In a 2014 survey of hotels, 92% of respondents said they use electronic
keycards, and 88% reported use surveillance technology. 89

_
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Problems with vacation rentals for guests
are not limited to personal safety. Some
users of Airbnb90 and VRB0 91 have
reported getting scammed online- being
tricked into sending money to con artists
who impersonated hosts by intercepting
emails between guests and hosts.
Even for legitimate listings, Airbnb does not
guarantee unit quality, or have "brand
standards" like branded hotels. The only
name hosts need to worry about is their
own, which they can customize or change.
Units' addresses are not shown until after
booking, so in doing research before
making a decision, a potential guest can
only estimate where exactly it is that they
might be staying. This makes it harder for
users to verify the legitimacy, or even the
existence, of some rental properties, which
they could otherwise do using Google Maps
or other tools.
Hotels have rigorous licensing requirements
which cover many aspects of their
operations and help protect consumer
health and safety. For instance, a hotel
cannot serve liquor without a liquor license.
In order to get and maintain a liquor license,
the hotel must ensure safeguards against
underage drinking, it must have licensed,
trained employees, it must show the ability
to deal with dangerous situations, and it
must be open to random inspections.

Fire Safety
Among other things, illegal vacation rentals
may not have been inspected for fire safety.
Fire inspections can determine whether or not:
• a building has fire extinguishers in
working order in sufficient quantity and
type located in accessible places;
• each room has a smoke alarm, and if all
smoke alarms are in working order;
• there is a central fire alarm system or not
to alert occupants to fires in other parts
of the building;
• the building's fire alarm devices
automatically alert the fire department in
an emergency;
• there are posted floor diagrams in guest
rooms showing exit routes and exits;
• there are lighted exit signs directing
guests toward emergency exits;
• furnishings and decorations in each
room are fire-resistant;
• any fire hazards exist.
• exit pathways are free from obstructions;
• exits are clearly marked and they are not
blocked or locked.
Even units in residential condominiums that
have been inspected by the fire department
may be unsafe for short-term vacationers
unfamiliar with their surroundings.

Hotels in Hawaii are also subject to fire department inspections, food and sanitation inspections,
boiler inspections, and licensing requirements for spas, massage establishments, swimming
pools and elevators. Further, it is often the case that hotels have tested for environmental
hazards like asbestos, lead paint, carbon monoxide and mold. Many hotels have made efforts
to comply with the Americans with Disabilities Act, providing accessible rooms, parking stalls,
pools, etc. While potential guests could question the owners of vacation rentals about
compliance with these regulations, there are no guarantees that hosts have complied with these
various regulations, or even that they are sufficiently familiar with them to know whether or not
they are in compliance.
Beyond all of this, it is also unclear whether any given vacation rental owner has plans for what
to do in case of a natural disaster such as a tsunami or a hurricane. At least 85 tsunamis have
hit Hawaii in the past 203 years.92 In contrast, 87% of hotels reported having disaster
response/business continuity plans in a 2014 survey. 93
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Effects On Hospitality Industry
Legitimate hotels and legal short-term rental businesses must comply with tax, zoning, safety,
and accessibility laws, as noted above. Staying in compliance with all of these laws costs
money. Hotels must also spend money in order to remain compliant with fire, safety, and health
codes by installing exit signs, automated sprinkler systems, fire alarm systems, backup power
sources, and more.
Hotel businesses must pay payroll taxes, as well as general excise tax and transient
accommodation tax, each of which illegal rentals might not be paying or might be underpaying if
they even have tax licenses. The property tax rate for hotels in Honolulu is over twice as high
as the rate for highly valued non-owner-occupied residences, and more than 3.5 times the rate
for other residential properties.94 These costs add to the price guests must pay to stay in legal
units, making it difficult for legitimate businesses to compete with those that can cut costs by
operating illegally.

Effects On Government
Property tax is not the only type of tax the counties and the state get shorted by illegal vacation
rentals. They may also be avoiding General Excise Tax (GET) and Transient Accommodations
Tax (TAT) payments, as well as registration and licensing fees.
The illegal operation of vacation rentals becomes an even greater concern for the state and
county governments when one considers the taxes that such ventures often evade. While some
rental unit owners have valid GET and/or TAT tax licenses, their lack of registration with their
property's county makes it much more difficult to track how many of illegal vacation rentals are
actually paying those taxes. Given the relative lack of enforcement, unit owners do not have
much incentive to register, either.
In addition to the state taxes, illegal vacation rentals avoid registration fees currently associated
with registering for new/renewed permits in various counties. As mentioned earlier, there are a
number of other permits that legitimate tourist lodging providers need to obtain, such as liquor
licenses. Permitting fees for all of these licenses bring in revenue to the agencies tasked with
monitoring and ensuring visitor and public safety.

-
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Part Ill - Recommendations
Changes to existing regulations are necessary to mitigate the negative effects of short-term
rentals in Hawai'i. The right regulatory framework can ultimately protect hotel industry jobs, help
keep the affordable housing crisis from getting worse, and benefit the community while still
allowing a path forward for vacation rentals.
In order for existing regulations to be effective, they need to be supplemented with the following
elements (described in further detail below):
1) Give the enforcement agency the power to
a) initiate investigations of potentially illegal vacation rentals;
b) use online ads for vacation rentals as prima facie evidence of vacation rental activity;
c) issue meaningful fines; and
d) take legal action against hosts and rental platforms like Airbnb and VRBO;
2) Provide a private right of legal action for residents and neighbors affected by illegal
operations;
3) Require mandatory investigation by the enforcement agency upon receiving a complaint
about an illegal vacation rental.

1. Enforcement Agency Powers
Given the prevalence of illegal vacation rentals in Hawaii, it is clear that current regulations are
not working. The biggest weaknesses, however, are not in the regulations themselves, but in
the lack of enforcement and the lack of enforceability. Regulators need the power to enforce the
laws quickly and proactively, and they need to be able to enforce a clear standard without
loopholes.

Power to initiate investigations
The enforcement body must be empowered to initiate an investigation of a property or hosting
platform's unlawful activities. This will allow for proactive enforcement practices, instead of
relying on a complaint driven system. This investigation could include, but is not limited to, an
inspection of the subject property and/or a request for any pertinent information from the owner,
business entity, or hosting platform, such as leases, business records, or other documents.

Power to use advertisements as evidence
The enforcement agency must be able to use online advertisements for vacation rentals as
evidence of their operation. Using ads to quickly and efficiently sort out legal rentals from illegal
ones is essential for making regulations effective at preventing the proliferation of illegal
vacation rentals.

Power to issue fines
A strict and escalating system of penalties for lack of compliance is essential. Lack of
compliance should subject both owners and hosting platforms to daily fines for advertising or
operating illegal vacation rentals.
The enforcement body must also have the power and the resources to bring appropriate legal
action against both online hosting platforms and owner/tenant hosts who fail to comply with the
law. Appropriate legal action would include both injunctive and monetary relief, including civil
penalties and attorneys' fees.
1
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2. Private Right of Action
Legislation should include a provision to create a private right of action to enable anyone
impacted (neighbors, tenants, owners, etc.) by illegal short-term rentals to sue the short-term
rental operator and online hosting platform, as well as establish fines and the right to collect
legal fees.

3. Mandatory Investigation Upon Complaint
The enforcement agency should be transparent and directly answerable to members of the
public. If members of the public make a complaint to the enforcement agency about a
potentially illegal vacation rental, the agency should have a duty to investigate the complaint
and report back to the public on its findings. Members of the public should be able to compel
the agency to act if it does not do this.

To Bear In Mind
Affordable housing is the major issue that should be kept in mind when regulating short-term
rentals. The rising demand for reasonably priced homes and rental units is a crisis that needs to
be addressed immediately, lest working families and their children be forced to move out of the
state to survive. Commercial activity and business development should be regulated so as to
align with the goal of creating sustainable jobs for Hawai'i's people. Any change in the legal
status of short-term rental units should benefit local, working people.
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