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The issues in this case arise fromthree cl osed
nmeeti ngs the Honol ulu Police Conm ssion held in January 2017

concerni ng then-Chief of Police Louis Keal oha, who had received



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

notice that he was the target of a federal crimnal

i nvestigation. The Police Conm ssion cited the need to protect
Keal oha’ s privacy and to confer wwth its attorney when cl osing
the nmeetings to the public. At the end of the third neeting, the
Commi ssi on approved an agreenent for Kealoha' s retirenent.

Several days later, Plaintiff-Appellant Cvil Beat Law
Center for the Public Interest, Inc. (Cvil Beat) filed a
conpl ai nt agai nst the Honol ulu Police Comm ssion and the Gty and
County of Honolulu (collectively, the Appellees) in the Grcuit
Court of the First Grcuit (circuit court). Gvil Beat pled six
counts, seeking declaratory rulings interpreting Hawai i’s
Sunshine Law, and finding violations of the Sunshine Law. In
addition to declaratory relief, Cvil Beat sought an order
requiring the Appellees to attend Sunshine Law training,
rel easing the Conm ssion’s executive neeting mnutes for the
three cl osed neetings, and invalidating the Comm ssion’s
retirement agreenent with Kealoha. Civil Beat did not join
Keal oha as a party to the action.

The Appellees filed a notion to dism ss, which the
circuit court granted on all counts. Civil Beat appealed to the
I nternmedi ate Court of Appeals (1CA), and we accepted transfer of
this case to resolve matters of first inpression concerning the
meani ng and scope of the Sunshine Law s open neeting requirenent,
personnel - privacy exception, and attorney-client exception, and

the extent to which closed neetings must conformw th these
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exceptions.

We hold that the circuit court erred in dismssing
Civil Beat’s conplaint. The Sunshine Law does not require that
meetings related to personnel matters be closed to the public;
rather, that decision is discretionary, provided that certain
statutory requirenents are net. Nor does the Sunshine Law
subj ect board nenbers to crimnal penalties for holding an open
nmeeting. W resolve these and other questions of lawin this
appeal, and remand Civil Beat’s clainms regarding alleged
vi ol ations of the Sunshine Law, with instructions to order that
Keal oha be nmade a party, or, if he cannot be so joined, the court
shal | determ ne whether in equity and good consci ence the action
shoul d proceed in any formanong G vil Beat and the Appellees, or
whet her it nust be di sm ssed.

1. BACKGROUND

A Fact ual Background

Because we are reviewing the circuit court’s order on a
motion to dismss, our reviewis “strictly limted to the
al l egations of the conplaint, and we nust deemthose all egations

to be true.” In re Estate of Rogers, 103 Hawai ‘i 275, 280-81, 81

P.3d 1190, 1195-96 (2003) (quoting Blair v. Ing, 95 Hawai ‘i 247,

252, 21 P.3d 452, 457 (2001)).
1. The Target Letter
| n Decenber 2016, Keal oha received an FBlI Target Letter

fromthe U S. Attorney’'s Ofice notifying himthat he was the
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target of a federal grand jury investigation. 1In response to the
Target Letter, Kealoha voluntarily placed hinself on tenporary
restricted duty. The same day, the Chair of the Police

Comm ssi on acknow edged the Target Letter and confirned that

Keal oha pl aced hinself on I eave. The Chair said that the

Comm ssi on woul d consider the issue at its next neeting on
January 4, 2017.

2. The Comm ssion Di scusses the “Status of the Chief of
Police” in Executive Session

The Comm ssion’s January 4, 2017, neeting agenda
indicated that the “Status of the Chief of Police” would be
di scussed in an executive session, closed to the public, pursuant
to HRS § 92-5(a)(2) and (4), respectively, for the Comm ssion to
consi der personnel actions “where consideration of matters
affecting privacy will be involved” and to consult wth the
Comm ssion’s attorneys. During the public portion of the
Comm ssion’s January 4 neeting, the Chair stated that “because of

Hawai ‘i Revi sed Statute on personnel matters, we have to discuss

[the Police Chief] in executive session.”

The Comm ssion continued the January 4 neeting
regarding the “Status of the Chief of Police” to January 6, 2017,
and on that day net solely in executive session. After the
January 6 executive session, the Comm ssion publicly announced
that it had cone to “an agreenent in principle on [the Chief of

Police’'s] retirenent.”
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3. The Gty Council is Denied a Briefing on the Retirenent
Agr eenent

On January 12, 2017, the Honolulu Gty Counci
requested a briefing fromthe Comm ssion on the retirenent
agreenent. The next day, the Chair of the Conm ssion declined
the Council’s request, stating that according to the Sunshine
Law, “only the individual [enployee] concerned may request an
open neeting” when personnel matters involving the hire,
eval uation, dism ssal, or discipline of that enpl oyee are
di scussed. The Chair stated that “w thout the consent of Chief
Keal oha, the Conm ssion cannot discuss this personnel matter in
open session.” The Chair indicated that the Comm ssion nenbers
may be subject to crimnal penalties if personnel matters were
di scussed in open session.?

4. The Conm ssion Approves a Retirenment Agreenment with
Keal oha i n Executive Session

The Comm ssion’s agenda for its next neeting on
January 18, 2017 stated again that the “Status of the Chief of
Pol i ce” woul d be discussed in executive session pursuant to HRS
8§ 92-5(a)(2) and (4) for the Conm ssion to consider personnel
actions “where consideration of matters affecting privacy wll be
i nvol ved” and to consult with the Comm ssion’s attorneys. At the
January 18 neeting, the Conmm ssion voted in executive session to

approve a retirenent agreenent wth Keal oha.

! The conplaint did not provide a direct quotation of this
st at enent .
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B. Circuit Court Proceedi ngs
1. Cvil Beat’s Conplaint
On January 26, 2017, Cvil Beat filed a conplaint in
circuit court against the Appellees.? Civil Beat sought
declaratory and injunctive relief, including voiding final action

taken by the Comm ssion. G vil Beat asserted six clains:

Count 1: Sunshi ne Law does not require cl osed
nmeet i ngs;
Count 2: Board menbers cannot be crimnally

prosecuted for hol ding an open Sunshi ne
Law neeti ng;

Count 3: Not all personnel actions may be
di scussed in closed session;

Count 4: Personnel eval uations of a police chief
must be di scussed in open session;

Count 5: The Gty and the Conm ssion violated the
Sunshi ne Law on January 4 and 6, 2017.

Count 6: The Gty and the Conm ssion violated the
Sunshi ne Law on January 18, 2017.

a. Counts 1 and 2
In Counts 1 and 2, G vil Beat sought declaratory relief
interpreting the Sunshine Law s open neeting requirenent, HRS
8§ 92-3, and crimnal penalties provision, HRS § 92-13.
In Count 1, Civil Beat alleged that the Conmm ssion
m sinterpreted the Sunshine Law s open neeting requirenent and
t hat Comm ssion nenbers incorrectly believed that they were

required to enter into an executive session to discuss the Chief

2 The Honorable Virginia L. Crandall presided.
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of Police. Civil Beat asserted that when voting to enter
executive session, nenbers of the Conm ssion “did not believe
that they had the option to vote for an open session - stating
that ‘w thout the consent of Chief Keal oha, the Comm ssion cannot
di scuss this personnel matter in open session.’”” Cvil Beat
sought an order “declaring that the Sunshine Law does not require
boards to enter into executive session[.]”

In Count 2, Civil Beat asserted that the Conm ssion
m sinterpreted the Sunshine Law s crimnal penalties provision
because Comm ssion nenbers “believed that they were subject to
crimnal prosecution if they discussed the matter in open
session.” Cvil Beat sought “an order declaring that the
Sunshi ne Law does not subject Sunshine board nenbers to crim nal
prosecution under HRS § 92-13 for holding an open neeting[.]”

b. Counts 3 and 4

In Counts 3 and 4, Civil Beat sought declaratory relief
interpreting the Sunshine Law s personnel -privacy exception, HRS
8§ 92-5(a)(2), and applying this interpretation to require the
“Status of the Chief of Police” to be discussed in open neetings
in all circunstances as a matter of |aw

In Count 3, Civil Beat alleged that Conm ssion nenbers
m sinterpreted the personnel -privacy exception “to permt an
executive session “for any discussion that involved ‘the hire,
eval uation, dismssal, or discipline of an officer or enployee or

of charges brought against the officer or enployee’
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regardl ess whether ‘consideration of matters affecting privacy
will be involved.”” Civil Beat contended that HRS § 92-5(a)(2)
“requires an analysis of whether the personnel discussion

i nvol ves private matters and a bal ancing of the privacy interests
agai nst the public interests in disclosure.”

In Count 4, Civil Beat applied this balancing test to
argue that, as a matter of law, the “Status of the Chief of
Pol i ce” cannot be discussed in executive session due to the
public’'s conpelling interest in nonitoring the person serving as
Chief of Police. Civil Beat argued that “[p]rivacy is not an
absol ute when it concerns conduct of governnent officials” and
noted that the Chief of Police, “unlike nost governnent
enpl oyees,” perforns “a critical function to our community that
i npacts thousands of people daily.” G vil Beat thus argued that
the public has a conpelling interest “in nonitoring both the
Chief of Police and the Comm ssion,” and that this *outweighs any
privacy interests the Chief of Police may have” in discussions
regarding the “Status” of this position. “To prevent future
viol ations of the Sunshine Law,” Civil Beat requested “an order
declaring that discussion of the ‘Status of the Chief of Police’
is not a matter ‘where consideration of matters affecting privacy
will be involved and thus cannot be held in executive session.”

C. Counts 5 and 6

In Counts 5 and 6, Civil Beat alleged that the

Commi ssion’s discussions concerning the “Status of the Chief of
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Police” in the January 4, 6, and 18 executive sessions violated
section 92-5(b) of the Sunshine Law because portions of these
di scussions were not “directly related” to any perm ssible
excepti on.

In Count 5, Civil Beat first raised the issue of
whet her HRS § 92-5(a)(2), the personnel-privacy exception, was
perm ssibly invoked in the specific circunmstances here. Unlike
in Count 4, Civil Beat’s allegations in Count 5 addressed
Keal oha’ s privacy interests, the Target Letter, and the nature of
the Comm ssion’s deliberations. GCivil Beat clained that the
Comm ssion did not discuss “any highly sensitive information”
concerni ng Keal oha in the executive neetings. Rather, “the only
devel opnent presented to the Conm ssion was the FBI Target Letter
that was already public know edge.” Civil Beat argued that
“[t] he Comm ssion’ s deliberations about what it planned to do
about the FBI Target Letter, the evaluative criteria it
considered, the options it weighed, and how it approached the
situation are not private nerely because it may affect
[ Keal oha’ s] reputation or may be enbarrassing.” ©Moreover,
according to Civil Beat, any privacy interests were outwei ghed by
the public interest in Keal oha s eval uati on.

As such, Civil Beat clained, “[o]n information and
belief,” that “portions of the January 4 executive session,
continued on January 6, concerning the *Status of the Chief of

Police’ were not ‘directly related” to ‘consideration of matters
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affecting privacy.’” Additionally, Cvil Beat alleged that
portions of the same January 4 executive session, continued on
January 6, “were not ‘directly related’” to questions for the
Comm ssion’s attorney ‘pertaining to the board s powers, duties,
privileges, imunities, and liabilities.”” Cvil Beat thus
argued that the closed neetings “exceeded the scope of any
perm ssible [exception].” Civil Beat sought an order decl aring
that the Comm ssion violated the Sunshine Law, and “requiring
di scl osure of any audio or other recordings and any neeting
mnutes or simlar record” of the first two executive neetings at
i ssue.

Count 6 was substantially simlar to Count 5, though it
focused on matters fromthe Conm ssion’s January 18, 2017,
executive neeting, including “the basis for [Keal oha’ s]
retirenment, how the Conm ssion evaluated the terns of that
retirenment, and the reasons that the Comm ssion chose to spend
public nonies on that retirenment[.]” Like in Count 5, Cvil Beat
al l eged that portions of the January 18 executive neeting were
not “directly related” to “consideration of matters affecting
privacy” or to questions for the Comm ssion’s attorney
“pertaining to the board s powers, duties, privileges,
immunities, and liabilities.” As such, Cvil Beat argued that
t he Comm ssion “exceeded the scope of any perm ssible
[ exception].”

In addition to seeking declaratory relief and
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di scl osure of the January 18 executive neeting mnutes, G vil
Beat sought an order “voiding [the Conm ssion’ s] approval of the
retirement agreenent,” pursuant to HRS § 92-11

2. D sm ssal of the Conplaint

On February 16, 2017, the Appellees filed a notion to
di sm ss the conplaint pursuant to Hawai ‘i Rul es of G vil
Procedure (HRCP) Rule 12(b)(6) (2000). The Appell ees argued that
there was no controversy to resolve in Counts 1 and 2, and that
Counts 3 to 6 relied on incorrect interpretations of the Sunshine
Law. In opposition, Civil Beat argued that the Appellees
m sconstrued the law and that they “nove to dism ss by sinply
ignoring the facts as alleged.” Regarding Counts 5 and 6 in
particular, Cvil Beat argued that it would be inappropriate to
dismss the matter due to the presence of disputed issues of fact
concerning the scope of the Comm ssion’s discussions.

After a hearing on the notion, the circuit court
entered a witten order dism ssing the conplaint. The order
provi ded as foll ows:

1. As to Counts [1] and [2], there is no

di spute that Defendant Honol ulu Police Conmi ssion (the

“Commi ssion”) followed the required procedures and

properly met in executive session pursuant to Hawaii

Revi sed Statutes (“HRS") 88§ 92-4, 92-5(a)(2), and 92-

5(a)(4) to protect privacy interests of the Honolulu

Chief of Police and to preserve the attorney-client

privilege between the Commi ssion and its counsel. The

Conmi ssion had the authority to and did nmeet in

executive session to preserve its attorney-client

privilege, even if the Commi ssion was not required to

nmeet in executive session to discuss the status of the

Honol ul u Chi ef of Police. Therefore, Counts [1] and

[2] are dismissed as noot.
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2. As to Counts [3] and [4], HRS Chapter 92
does not require a “balancing of private interest
against the public interest in disclosure” in deciding
whet her a board nmay properly neet in executive
session. The balancing test set forth in HRS Chapter
92F applies to the “disclosure of a governnment record”
and not whether the Comni ssion properly decided to
nmeet in executive session. The Conmi ssion properly
entered into executive sessions pursuant to HRS 8§ 92-
4, 92-5(a)(2), and 92-5(a)(4). As such, Counts [3]
and [4] are disnmissed for failure to state a claim
upon which relief can be granted.

3. Counts [5] and [6] set forth conclusory,
rather than factual, allegations and are therefore
di smissed without prejudice for failure to state a
cl ai m upon which relief can be granted.

On Novenber 30, 2017, the circuit court entered final
judgment “in favor of Defendants City and County of Honol ulu and
Honol ul u Police Comm ssion on all clainms for relief” in Gvil
Beat’'s conpl ai nt.

C. Appel | at e Proceedi ngs

Cvil Beat tinmely appealed the circuit court’s judgnent
to the 1CA and we | ater accepted transfer of this case.

Cvil Beat raises three issues on appeal:

[1]. Wiether the public is entitled to declaratory
relief to prevent violations of the Sunshine Law
by correcting a government board’ s erroneous
understanding that its vote to enter executive
sessi on was neani ngl ess because the Sunshi ne Law
required a closed neeting and permitted crimnna
prosecution of the board menmbers for hol ding an
open meeting (Counts [1] and [2]).

2. VWhet her the circuit court erred in holding that
t he Sunshi ne Law personnel privacy exception
broadly applies to all discussion of personne
matters concerning the chief of police
regardl ess whether “consideration of matters
affecting privacy will be involved” (Counts [3]

12
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and [4]).

[3]. Wiether a conplainant alleging that a governnent
board exceeded the scope of pernissible
exceptions to the Sunshine Law during a cl osed
meeting (Counts [5] and [6]) may be dism ssed as
a matter of law for failure to state a cause of
action under HRS § 92-12.

[T, STANDARDS OF REVI EW
A Motion To Di sm ss
A circuit court order granting a notion to dismss is

revi ewed de novo. Hungate v. Law O fice of David B. Rosen, 139

Hawai ‘i 394, 401, 391 P.3d 1, 8 (2017). *“A conplaint should not
be dism ssed for failure to state a claimunless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his or her claimthat would entitle himor her to

relief.” 1Inre Estate of Rogers, 103 Hawai ‘i 275, 280, 81 P.3d

1190, 1195 (2003) (quoting Blair v. Ing, 95 Hawai ‘i 247, 252, 21

P.3d 452, 457 (2001)). Qur reviewis “strictly limted to the
al l egations of the conplaint,” which we viewin the |ight nost
favorable to the plaintiff and deemto be true. 1d. at 280-81,
81 P.3d at 1135-36 (quoting Blair, 95 Hawai ‘i at 252, 21 P.3d at
457). However, “the court is not required to accept conclusory
all egations on the |l egal effect of the events alleged.” Hungate,
139 Hawai ‘i at 401, 391 P.3d at 8.
B. Statutory Interpretation

“Questions of statutory interpretation are questions of
|aw to be reviewed de novo under the right/wong standard.”

Nakanoto v. Kawauchi, 142 Hawai ‘i 259, 268, 418 P.3d 600, 609

13
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(2018).
C. | ndi spensabl e Parties

“IWhere the trial court has nade a determ nation as to
a party’'s indispensability, appellate courts nust review the
trial court’s decision for an abuse of discretion.” Marvin v.
Pfl ueger, 127 Hawai ‘i 490, 503, 280 P.3d 88, 101 (2012)
(citations omtted). However, “where the appellate court raises
the issue [of indispensable parties] itself for the first time on
appeal, it follows that the appellate court nust performa de
novo Rule 19 analysis, there being no analysis fromthe trial
court to review.” 1d.

V. DI SCUSSI ON

W resolve Counts 1 to 4 in the present appeal based
purely on principles of statutory interpretation. The circuit
court erred in dismssing Counts 1 and 2 as noot, and we resol ve
t hese counts by declaring that the Sunshine Law does not require
cl osed neetings, and that the Sunshine Law does not subject board
menbers to crimnal prosecution under HRS § 92-13 for hol ding an
open neeting. W resolve Counts 3 and 4 by declaring that the
Sunshi ne Law s personnel - privacy exception does not include a
bal anci ng test, but requires the person at issue to have a
legitimate privacy interest in the matters di scussed.

We vacate and remand Counts 5 and 6. The circuit court
i nproperly applied a heightened pleading standard to dism ss

t hese counts, which sufficiently alleged violations of the
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Sunshine Law. W remand Counts 5 and 6 with instructions to
order that Keal oha be nade a party, or, if he cannot be so
joined, the circuit court shall determ ne whether in equity and
good consci ence the action should proceed in any formanong G vil
Beat and the Appellees, or whether it nust be di sm ssed.

A Counts 1 and 2

The circuit court erred in dismssing Counts 1 and 2 as
moot. In both counts, Cvil Beat established a |ive controversy
regarding interpretation of the Sunshine Law s open neetings
requi renent, see HRS 88 92-3 to -5, and its crimnal penalties
provi sion, see HRS § 92-13.

In Count 1, Cvil Beat alleged that Conm ssion nenbers
incorrectly believed that the Sunshine Law required personnel
matters to be discussed in executive session, and that the
Comm ssi on coul d di scuss such matters in an open neeting only
with the consent of the person being discussed. |In Count 2,

Cvil Beat alleged that Comm ssion nmenbers incorrectly believed
that they may be crimnally prosecuted under the Sunshine Law for
hol di ng an open neeting w thout Kealoha s consent. Wile Cvil
Beat acknow edged that the Sunshine Law provi des crim nal
penalties for “[a]lny person who willfully violates any [of its]
provisions,” HRS § 92-13, Cvil Beat argued that the Conm ssion’s
beli ef was erroneous because hol di ng an open neeti ng does not

vi ol ate the Sunshine Law. For both counts, Cvil Beat sought

declaratory relief “[t]o prevent future violations” by correcting

15
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t he Comm ssion’s m sunderstandi ng of the | aw

In their nmotion to dismss, consistent with their
appel late briefs, the Appellees clained that no controversy
exi sted by avoiding and recharacterizing Gvil Beat’'s argunents.
Rat her than addressing whet her the Sunshine Law requires cl osed
nmeeti ngs, the Appellees argued that the “Comm ssion was
aut hori zed to conduct a neeting closed to the public under HRS
8§ 92-5(a)(2) and (4) and foll owed the proper procedures to hold
t he executive neeting under HRS § 92-4.” They argued that
because the Comm ssion satisfied statutory requirenents,
addr essi ng “whet her the Comm ssion nenbers had incorrect
conceptions of the aw would be a needl ess acaden c exerci se.

Wth regard to Count 2, the Appellees argued that there
was “no dispute and no relief” because they “agree” with G vi
Beat that Conmmi ssion nenbers were not subject to crimnal
penal ties. They explained that they “agree that the nenbers of
the Police Comm ssion were not subject to crimnal prosecution
because they followed the requirenents of HRS § 92-4 and HRS
8§ 92-5(a)(2) and (4) when convening the executive session,” and
because no one alleged a willful violation of the Sunshine Law.
This did not address G vil Beat’s argunent in Count 2 that the
Sunshi ne Law does not provide crimnal penalties for holding an
open neeti ng.

Furthernore, the Appellees argued that had any

Comm ssi on nenbers believed that they “may be subject to crim nal
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prosecution for violating the Sunshine Law by hol ding the subject
di scussion in an open neeting,” such a belief aligned with
gui dance fromthe Ofice of Information Practices (OP),3 “that
only the subject enployee may request that a neeting under HRS
8§ 92-5(a)(2) be open to the public[.]” (Gting OP S. Mno 09-
13, at 4).% The Appellees appeared to contend that because “only
t he subject enployee may request that a neeting be open to the
public,” a nmeeting nust be cl osed under section 92-5(a)(2) unless
such a request is made. Under this theory, holding an open
meeting w thout the enployee’ s perm ssion would appear to violate
t he Sunshi ne Law.

The Appel |l ees did not assert that the conplaint
m srepresented the Comm ssion’s interpretation of the Sunshine
Law, and they did not otherw se suggest that the Conm ssion’s
interpretation of the Sunshine Law had changed since the events

at issue took place. Moreover, in dismssing Counts 1 and 2 on

8 The AP is the agency charged with adm nistering the Sunshine Law.
HRS § 92-1.5 (2012). “Opinions and rulings of the office of information
practices shall be adm ssible in an action brought under this part and shall
be consi dered as precedent unless found to be pal pably erroneous.” HRS § 92-
12(d) (2012).

o 4 The Appellees cited the followi ng excerpt fromthe O P s infornal
opi ni on:

Because O P believes that an evaluation includes the possibility
of term nation, the agenda provided sufficient notice fromwhich
Dr. Shon could have exercised his right to require the BCE to
consider his evaluation in an open neeting. Haw. Rev. Stat. 8§92-
5(a)(2)(“if the individual concerned requests an open neeting, an
open neeting shall be held”). O P does not interpret the Sunshine
Law to require personal notice to the enployee in addition to the
public notice.

OP S Mnp 09-13, at 4.
17
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nmoot ness grounds, the circuit court appeared to conclude that the
Commi ssion’s interpretation of the Sunshine Law was not rel evant,
and that clarification of the Sunshine Law was therefore
unnecessary.

“Acase is noot if it has lost its character as a
present, |live controversy of the kind that nust exist if courts
are to avoi d advisory opinions on abstract propositions of |aw”

Kaho‘ohanohano v. State, 114 Hawai ‘i 302, 332, 162 P.3d 696, 726

(2007) (enphasis onmtted) (quoting Kenp v. State of Hawai ‘i Child

Support Enforcenment Agency, 111 Hawai ‘i 367, 385, 141 P.3d 1014,

1032 (2006)). “[A] case is not nbot . . . so long as the
plaintiff continues to suffer some harmthat a favorable court

deci sion would resolve.” Hac v. Univ. of Hawai ‘i, 102 Hawai ‘i 92,

100, 73 P.3d 46, 54 (2003) (citation omtted). |If the “requested
remedi es can be effectuated” for the plaintiff, the issues
presented are still “live” for judicial resolution. 1d. at 99,
73 P.3d at 53.

Cvil Beat argued that declaratory relief clarifying
the proper statutory construction of the Sunshine Law was
necessary to prevent future harmto the public interest.
However, the circuit court held that regardl ess of what
Conmmi ssi on nenbers believed about the Sunshine Law, the
Comm ssi on properly convened the executive neetings under the
attorney-client exception, and thus no harmto the public

interest occurred. As such, the circuit court determn ned that no
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relief was warranted. This was error, as it overl ooked the
parties’ genuine dispute and did not acknow edge that declaratory
relief would prevent future harmto the public interest.

The purpose of the Sunshine Lawis to “protect the
people’s right to know.]” HRS § 92-1(1). Governnent boards
“are constrained at all tinmes by the spirit and purpose of the

Sunshine Law, as stated in HRS § 92-1.” Kanahele v. Maui Cy.

Council, 130 Hawai ‘i 228, 248, 307 P.3d 1174, 1194 (2013). Board
menbers are required to understand the requirenents of the
Sunshine Law and act in good faith in accord with its spirit and
pur pose.

The Sunshi ne Law declares the policy “that the
formati on and conduct of public policy - the discussions,
del i berations, decisions, and action of governnental agencies -
shal | be conducted as openly as possible.” HRS § 92-1. The
Sunshine Law i nplenments this policy by establishing the
presunption that all governnent board neetings will be open to
the public. See HRS § 92-3 (“Every neeting of all boards shal
be open to the public and all persons shall be permtted to
attend any neeting unless otherwi se provided in the constitution
or as closed pursuant to sections 92-4 and 92-5."). Any
permtted exceptions to the open neeting requirenent, see HRS

§ 92-5(a),® nmust be narrowmy construed, HRS § 92-1(3). If an

5 Boards may enter into an executive session only for the follow ng
pur poses:
(continued...)
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exception applies, a board “nay hold a neeting closed to the
public,” HRS § 92-5(a) (enphasis added), but only if the board
follows statutory procedures in closing the neeting, including
“an affirmative vote, taken at an open neeting, of two-thirds of

t he menbers present,” HRS § 92-4.°

5(...continued)
(1) To consi der and eval uate personal information
relating to individuals applying for
prof essi onal or vocational licenses cited in
section 26-9 or both;

(2) To consider the hire, evaluation, dismssal, or
di scipline of an officer or enployee or of
charges brought against the officer or enployee,
where consideration of matters affecting privacy
wi Il be involved; provided that if the
i ndi vi dual concerned requests an open neeti ng,
an open neeting shall be held;

(3) To deliberate concerning the authority of
persons desi gnated by the board to conduct | abor
negoti ations or to negotiate the acquisition of
public property, or during the conduct of such
negoti ati ons;

(4) To consult with the board’ s attorney on
guestions and issues pertaining to the board’'s
powers, duties, privileges, inmunities, and
liabilities;

(5) To investigate proceedings regarding crimna
m sconduct ;

(6) To consider sensitive natters related to public
safety or security;

(7) To consider matters relating to the solicitation
and acceptance of private donations; and

(8) To deliberate or nake a decision upon a matter
that requires the consideration of information
that nmust be kept confidential pursuant to a
state or federal law, or a court order

HRS § 92-5(a).
6 HRS § 92-4 provides in full

A board may hold an executive neeting closed to the public upon an
affirmati ve vote, taken at an open neeting, of two-thirds of the
nmenbers present; provided the affirmative vote constitutes a
majority of the menbers to which the board is entitled. A neeting
(continued...)
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Because the decision to close a neeting is
di scretionary, board nenbers should thoughtfully weigh the
interests at stake before voting. See OP Op. No. 03-07, at 7
(“Boards should keep in mnd the Sunshine Law s policy of
openness and shoul d not enter executive neetings unless
necessary.”). |f board nmenbers m sconstrue the Sunshine Law and
take action based on these m sconceptions, their conduct
underm nes the intent of the Sunshine Law and inpairs the
public’s “right to know.” HRS § 92-1. For this reason, the
Sunshi ne Law provi des people access to the courts to ensure that
boards understand and conply with their Sunshine Law obligations.
See HRS § 92-12(c) (“Any person may commence a suit . . . for the
pur pose of requiring conpliance with or preventing violations of”
the Sunshine Law). G vil Beat sought declaratory relief in
Counts 1 and 2 in accord with this purpose, and was entitled to
have these counts resol ved.

To resolve Count 1, we recognize that the Sunshine Law
does not require closed neetings when an exception applies, since
t he applicable provisions explicitly recognize that the decision
to close a neeting is discretionary if certain conditions are

met. See HRS 8§ 92-4 (“A board may hold an executive neeting

5C...continued)
closed to the public shall be limted to natters exenpted by
section 92-5. The reason for holding such a neeting shall be
publicly announced and the vote of each nenber on the question of
hol ding a neeting closed to the public shall be recorded, and
entered into the mnutes of the neeting.
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closed to the public upon an affirmative vote, taken at an open
nmeeting, of two-thirds of the nmenbers present; provided the
affirmative vote constitutes a majority of the nenbers to which
the board is entitled. A neeting closed to the public shall be
limted to matters exenpted by section 92-5.7); HRS § 92-5 (“A
board may hold a neeting closed to the public pursuant to section
92-4 for one or nore of the foll ow ng purposes[.]” (Enphasis
added)). As such, a board will not violate the Sunshine Law by
hol di ng an open neeting, so long as the board has conplied with
all other Sunshine Law requirenents, such as sufficient notice.
See HRS § 92-7.

W reject the Appellees’ contention that when section
92-5(a)(2) applies, an open neeting may be held only upon the
subj ect enpl oyee’s request. \Wen section 92-5(a)(2) applies,
“[a] board may hold a neeting closed to the public pursuant to

section 92-4, . . . provided that if the individual concerned

requests an open neeting, an open neeting shall be held[.]” HRS
8 92-5(a)(2) (enphasis added); see also OP S. Menp 09-13, at 4
(recogni zi ng that when section 92-5(a)(2) applies, an enpl oyee
has the “right to require the [board] to consider [the

enpl oyee’ s] evaluation in an open neeting”). This rule does not
establish that an open neeting nay be held only upon the subject
enpl oyee’ s request. Rather, it establishes that an open neeting
must be held if such a request is made. As such, this rule

limts the applicability of an exception, and thus places no
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[imtation on the open neetings requirenent.

To resol ve Count 2, we recognize that pursuant to
section 92-13, nenbers of a governnent board may be prosecuted
for wllful violations of the Sunshine Law, and upon conviction,
will be guilty of a m sdeneanor and “may be sunmmarily renoved
fromthe board unl ess otherw se provided by law.” HRS § 92-13.
Because hol di ng an open neeting does not violate the Sunshine
Law, even when an exception under HRS § 92-5 is applicable, board
menbers are not subject to crimnal prosecution under section 92-
13 for hol ding an open neeting.

B. Counts 3 and 4

In dismssing Counts 3 and 4, the circuit court ruled
that “HRS Chapter 92 does not require a ‘balancing of private
interests against the public interest in disclosure’ in
determ ning whether a board nmay properly neet in executive

sessi on. We affirmthis ruling on grounds of statutory
interpretation.

In Count 3, Civil Beat sought a declaration defining
the scope of the personnel -privacy exception under section 92-
5(a)(2) as one that “requires an analysis of whether the
personnel discussion involves private matters and a bal anci ng of
the privacy interests against the public interest in
di sclosure[.]” As further discussed below, we hold that the

Sunshi ne Law s personnel - privacy exception does not include a

public interest balancing test. As such, the circuit court
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properly ruled against Cvil Beat on Count 3.

In Count 4, Civil Beat argued that given the overriding
“public interest in nmonitoring both the Chief of Police and the
Commi ssion,” the circuit court should declare that “discussion of
the *Status of the Chief of Police’ is not a matter ‘where
consideration of matters affecting privacy will be involved and
t hus cannot be held in executive session” as a matter of |aw
However, because section 92-5(a)(2) does not include a bal ancing
test, the public interest in nonitoring the Chief of Police would
not preclude the Comm ssion fromentering into executive session
to consider matters affecting the legitimate privacy interests of
the Chief of Police. Count 4, which relied on a bal ancing
theory, was thus properly dism ssed.

Moreover, the applicability of section 92-5(a)(2) nust
be determ ned on a case-by-case basis, as an analysis of privacy
requires a specific look at the person and the infornation at
i ssue. Although Count 4 referred to “the Chief of Police” and
“the Comm ssion,” the allegations therein were not grounded on
the facts of this case concerning the Comm ssion’ s deliberations
about the Target Letter and Keal oha' s retirenent taking place
January 4, 6, and 18, 2017. Wthout know ng the content of
future deliberations about future Chiefs of Police, courts cannot
rule as a matter of law that “matters affecting privacy” are not
involved. W therefore reject Count 4 on this basis as well.

Finally, while the circuit court properly held that the
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personnel - privacy exception does not include a bal ancing test,

the circuit court inproperly concluded in one part that “[t]he

Comm ssion properly entered into executive sessions pursuant to
HRS 88 92-4, 92-5(a)(2), and 92-5(a)(4).” The personnel -privacy
exception requires the presence of legitimte privacy interests,
and an ipse dixit claimto privacy in personnel discussions does
not establish that the exception was properly invoked. See HRS
8§ 92-1(3) (“The provisions providing for exceptions to the open
meeting requirenments shall be strictly construed agai nst cl osed

meetings.”); cf. Sapp v. Wng, 62 Haw. 34, 609 P.2d 137 (1980)

(recognizing that limtations restricting the operation of the
attorney-client privilege “nust be assiduously heeded” and that
accordingly, “[a]ln ipse dixit claimof privilege is
insufficient”). Even though a matter involves the personnel
status of an enployee, it does not necessarily follow that a
legitimate privacy interest was inpacted. The record |acks a
sufficient factual basis to support the circuit court’s
conclusion that the Conmm ssion properly invoked the personnel -
privacy exception. W therefore vacate this portion of the

order.”

7 Because Counts 3 and 4 concerned issues of statutory
interpretation and all egations regardi ng hypothetical circumstances, the
circuit court’s determination that the Conmi ssion properly entered into an
executive session pursuant to HRS § 92-5(a)(2) was not necessary to di spose of
Counts 3 and 4 in favor of the Appellees. Because this conclusion is nore
relevant to Civil Beat's clainms in Counts 5 and 6, we address this issue when
di scussing Counts 5 and 6 in part |IV.C
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1. The Personnel -Privacy Exception

A board may enter into an executive session “[t]o
consider the hire, evaluation, dismssal, or discipline of an
of ficer or enployee or of charges brought against the officer or
enpl oyee, where consideration of matters affecting privacy wll
be involved[.]” HRS 8§ 92-5(a)(2). Understanding that this
exception nust be “strictly construed agai nst cl osed neetings,”
HRS § 92-1(3), we construe the first and second clause in section
92-5(a)(2) as separate requirenents. Accordingly, not al
personnel discussions are exenpt fromthe open neeting
requi renent.

To be within the scope of the exception, discussions
and del i berations about personnel nust relate to “the hire,
eval uation, dismssal, or discipline” of personnel, or to
“charges brought against” personnel. HRS § 92-5(a)(2). Also,
such di scussi ons and del i berations nust “involve[]” the
“consideration of matters affecting privacy[.]” 1d. Thus,
unl ess “matters affecting privacy will be involved” in a board’s
di scussion, personnel matters should presunptively be discussed
in an open neeting. See HRS § 92-3.

The parties dispute the neaning of the “matters
af fecting privacy” clause of section 92-5(a)(2). The Sunshine
Law does not describe the “matters” that may “affect[] privacy,”
or set forth a test, aside fromthis |anguage, to determ ne the

meani ng and scope of the personnel -privacy exception.
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a. HRS § 92-5(a)(2) does not include a bal ancing test

Cvil Beat argues that the Sunshine Law s personnel -
privacy exception should be construed as equivalent to the
privacy bal ancing test set forth in the Uniform I nformation
Practices Act (U PA).® W decline to adopt this interpretation.
The U PA' s privacy exception applies when disclosure of a
government record woul d constitute a “clearly unwarranted
i nvasi on of personal privacy.” HRS 8 92F-13(1). In Peer News

LLCv. Gty & County of Honolulu, we explained that first,

privacy interests nust be identified, and second, privacy
interests “nust be bal anced against the public interest in

di scl osure to determ ne whether disclosure of the information
woul d constitute a ‘clearly unwarranted invasion of privacy.’'”
138 Hawai ‘i 53, 67-68, 376 P.3d 1, 15-16 (2016) (citing HRS §
92F-14). Neither the | anguage nor structure of the Sunshine
Law s personnel -privacy exception aligns with the UPA in this
regard.

The plain | anguage of the privacy clause in section 92-

5(a)(2) of the Sunshine Law differs considerably fromthat in

8 The Ul PA establishes the public’'s right to access governnent
records. See HRS § 92F-2. It provides “that the formati on and conduct of
public policy - the discussions, deliberations, decisions, and action of

government agencies - shall be conducted as openly as possible.” 1d. To this
end, the U PA establishes the presunption that “[a]ll governnent records are
open to public inspection unless access is restricted or closed by law.” HRS
§ 92F-11(a).

The Ul PA al so recogni zes that “[t]he policy of conducting
gover nrent busi ness as openly as possible nmust be tenpered by a recognition of
the right of the people to privacy, as enbodied in section 6 and section 7 of
[Alrticle | of the [CJonstitution of the [S]tate of Hawai ‘i.” HRS § 92F-2.
Thus, disclosure is not required if it “would constitute a clearly unwarranted
i nvasi on of personal privacy[.]” HRS § 92F-13(1).
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sections 92F-13(1) and 14 of the U PA. The personnel -privacy
exception plainly allows a closed neeting if “consideration of

matters affecting privacy wll be involved” in certain personnel

di scussions. HRS § 92-5(a)(2) (enphasis added). The U PA s
pl ai n | anguage, on the other hand, allows a record to be wthheld
fromthe public if the record contains information that, if

di scl osed, “would constitute a clearly unwarranted i nvasi on of

personal privacy,” HRS 8§ 92F-13(1), and the U PA sets forth an
express test for determ ning whether this standard is net, see
HRS § 92F- 14.

In addition to these differences in plain | anguage, the
Sunshine Law and the U PA's exceptions differ in structure. The
U PA establishes a distinct process for first identifying and
eval uating privacy interests, and second, determ ni ng whet her
di scl osure would constitute a “clearly unwarranted invasion” of
these interests. HRS 8§ 92F-14. The Sunshine Law | acks a sim |l ar
process for determ ning whether “matters affecting privacy” are
i nvolved in a personnel discussion.

The Sunshine Law and the U PA's exceptions also differ
in the node of their application. Wen a U PA exception applies,
the record is directly exenpted fromthe disclosure requirenent.

See, e.qg., HRS §8 92F-13(1) (“This part shall not require

di sclosure of: (1) Governnent records which, if disclosed, would

constitute a clearly unwarranted invasion of personal privacy.”

(Enmphasi s added)). The Sunshine Law, on the other hand, does not
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provi de automati c exceptions, as boards have the discretion to
determ ne whet her a cl osed neeting nust be held. See HRS § 92-4.

When t he personnel -privacy exception applies, a
government board may decide to close a neeting to engage in
del i berations without risking the invasion of fundanental privacy
rights.® Understanding that “the proverbial bell cannot be
‘“unrung’ with regard to protecting individual privacy interests,”
OP S Mno 14-7, at 7, boards may properly make this decision
bef ore such deliberations take place.

In sum the Sunshine Law and U PA differ in both their
pl ai n | anguage and structure. Wiile they share a simlar policy
intent, they are different statutes. In light of their
di stinctions, we do not read the U PA s balancing test into the
Sunshi ne Law s personnel -privacy exception. W adhere to the
pl ai n | anguage of this exception, which allows specific personnel
di scussions to take place in a closed neeting, conditioned on
whet her “consideration of matters affecting privacy will be

involved.” HRS 8 92-5(a)(2).

® Article 1, section 6 of the Hawai ‘i Constitution provides, “The
right of the people to privacy is recognized and shall not be infringed
wi t hout the showing of a conpelling state interest.” Haw Const. art. 1, § 6.

This provision protects the right to privacy in the “informational” sense.

See Cohan v. Ayabe, 132 Hawai ‘i 408, 322 P.3d 948 (2014); Stand. Comm Rep.

No. 69, in Proceedings of the Constitutional Convention of Hawai ‘i of 1978
(Proceedings), Vol. I, at 674. It “concerns the possible abuses in the use of
hi ghly personal and intimate information in the hands of governnent or private
parties[.]” Nakano v. Matayoshi, 68 Haw 140, 147, 706 P.2d 814, 818 (1985)
(quoting Comm Whole Rep. No. 15, in Proceedings, Vol. 1, at 1024). In
essence, it is “the right of an individual not to have his private affairs
made public by the government.” 1d. at 148 n.6, 706 P.2d at 819 n.6 (quoting
Whalen v. Roe, 429 U.S. 589, 599 n.24 (1977)).
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b. HRS § 92-5(a)(2) requires the person at issue to
have a legitimate privacy interest in the matters
di scussed
For “matters affecting privacy” to be involved in a
personnel discussion, HRS § 92-5(a)(2), the person at issue nust
have a “legitimte expectation of privacy” in the information,

Nakano v. Matayoshi, 68 Haw. 140, 148, 706 P.2d 814, 819 (1985).

Peopl e have a legitimte expectation of privacy in

“highly personal and intimate” information. See, e.q., Painting

| ndus. of Hawai ‘i Mt. Recovery Fund v. Alm 69 Haw. 449, 453,

746 P.2d 79, 82 (1987); State of Hawai‘i Org. of Police Oficers

V. Soc’'y of Prof’l Journalists - Univ. of Hawai ‘i Chapter [SHOPO

v. SPJ], 83 Hawai ‘i 378, 398, 927 P.2d 386, 406 (1996).
CGenerally, “highly personal and intimate” information may include
“medi cal, financial, educational, or enploynent records.”

Pai nting Indus., 60 Haw. at 453, 746 P.2d at 82; see, e.d.,

Nakano, 68 Haw. at 148, 706 P.2d at 819 (recognizing that “the
peopl e of Hawai ‘i have a legitinmte expectation of privacy where
their personal financial affairs are concerned”); SHOPO 83
Hawai ‘i at 399, 927 P.2d at 407 (recogni zing that “generally,
personnel records may contain information that, if disclosed,
woul d constitute an invasion of privacy”).

Wi | e general conceptions of privacy may provide a
useful tenplate for a person’s reasonabl e expectations, these
expectations will necessarily differ on a case-by-case basis,

dependi ng on the person and the topic of discussion. As Cvil
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Beat correctly points out, “[p]rivacy is not an absolute
concept[.]” Sone circunstances may reduce or perhaps entirely
defeat the legitimcy of a person’s expectation of privacy in
certain information.

I n Nakano, we recognized generally that people “have a
| egiti mate expectation of privacy” in information concerning
their “personal financial affairs.” 68 Haw. at 148, 706 P.2d at
819. However, we recognized that this expectation wll be
qualified in the presence of other factors, and that reasonabl e
expectations wll depend on the person claimng the interest.
See id. at 148-49. Specifically, we noted:

[We cannot say an enployee of the State or any of its
political subdivisions may reasonably expect that his
interest in avoiding disclosure of his financia
affairs is protected to the same extent as that of
other citizens, for the convention that proposed an
affirmati on of “the right of confidentiality” also

aut hored constitutional |anguage subjecting himto a
code of ethical conduct. Consequently, the
constitution now conpels himto “nmake confidentia
financial disclosures” if heis a public official with
“significant discretionary or fiscal powers.”

Mor eover, these disclosures nust “include, but not be
[imted to, sources and amounts of incone, business
owner ship, officer and director positions, ownership
of real property, debts, creditor interests in

i nsol vent busi nesses and the nanes of persons
represent ed before government agencies.”

That any expectation of financial privacy a
public official in the above category may have
possessed has been qualified by Article XIV needs no
bel abori ng.
ld. at 148-49, 706 P.2d at 819 (citations and footnotes omtted).
Thus, reasonabl e expectations of privacy nay be
affected by a person’s |evel of discretionary and fi scal
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authority in governnent. See id.; see also OP Op. No. 04-07, at

6. For exanple, with regard to a then-President of the
University of Hawai ‘i (UH), the O P pointed out that “President
Dobel l e’ s privacy interest is substantially dimnished . . . by
virtue of his position as President of UH” OUP Op. No. 04-07,
at 6. The O P expl ai ned:

More specifically, it is patently clear that President
Dobel l e i s one of the nore prom nent nenbers of our
conmunity. He is the CEO of the State’'s only public
system of hi gher education, an entity that enjoys

sem - aut ononmous status, and oversees over 45, 000
students on three university canpuses and seven
conmunity col | ege canpuses and a budget of
approximately $660 mllion. [The University] also
receives mllions of dollars in research and other
types of grants, enploys thousands, from

admi ni strators and professors to custodi ans, and
significantly contributes to our State’'s econony.

Mor eover, President Dobelle is one of the nobst highly
conpensat ed State enpl oyees, earning $442, 000 per year
and residing at College Hill

ld. at 6-7.
Reasonabl e expectations of privacy will also be
af fected by existing laws and regul ati ons concerning the matters

at issue. See Nakano 68 Haw. at 148-49, 706 P.2d at 819. An

exanple of this principle may be found in the U PA, which

provi des that a person does not have a significant privacy
interest in “[i]nformation disclosed under section 92F-
12(a)(14).” HRS 8 92F-14(b)(4)(A). Section 92F-12(a)(14)

provi des for the mandatory di scl osure of certain types of

gover nment enpl oynent information, such as enpl oyee nanes, job
titles, and salary information. Because this information nust be

di scl osed by | aw, a person cannot claima reasonabl e expectation
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of privacy in information disclosed pursuant to this | aw

A simlar principle was recogni zed in Painting
| ndustry, a case concerning a governnent contractor’s clainmed
privacy interest in his settlenent agreenent with the State. See
69 Haw. at 452, 746 P.2d at 81. The contractor sought to prevent
di scl osure of the settlenent agreenent because, as he cl ai ned,
public disclosure of the agreenent would raise the inference that
the contractor “may have violated state statutes in the past.”
Id. While we held that the agreenent did not contain “highly
personal and intimate information,” we recognized,
“[aldditionally, if [the Departnent of Conmmerce and Consuner
Affairs] had decided to hold a formal disciplinary hearing before
the Contractor’s Licensing Board, this information would have
been public under HRS § 444-18.” |d. at 453, 746 P.2d at 82.
Thus, we held that the contractor did not have a legitimte
privacy interest in the settlenent agreenent. |[d.

Finally, a person cannot claima legitimte privacy
interest in information that has al ready been nmade public. See,
e.g., OP Op. No. 03-16, at 5; OP Op. No. 06-07, at 4 (“[A]
matter no |longer affects the privacy of the individual where it
has been made public[.]”); see also Op. Att’'y Gen. No. 94-01, at
4 (“VWhen information which would otherwi se be required to be kept
confidential under the public record law is already public, there
IS no privacy interest to protect.”). For exanple, wth regard
to a then-head football coach at the University of Hawai ‘i, the

O P addressed whet her enpl oynent information already disclosed by
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the University and reported by the nedia could be withheld on the
basis of privacy. See OP Op. No. 03-16, at 5. The O P noted:

There clearly is no basis to withhold information that
[the University] previously released. In our opinion
any argument to the contrary would be frivolous. Once
[the University] voluntarily disclosed the

i nformati on, whether to one nenber of the public or to
the nmedia, it cannot |ater claimthat the sane

i nformation i s somehow protected fromdisclosure. An
agency certainly is not permitted to discrimnate by
di scl osing records to sonme and wi t hhol di ng the sane
records fromothers. Stated another way, by its

vol untary disclosure of the information, [the

Uni versity] waived any argument that the same
information is protected fromfuture disclosure.

o

The O P acknow edged that “there may be an issue as to
whet her statenents in the press, without official confirmation,
i kewi se serve to waive an agency's right to withhold the
information.” 1d. However, the OP determned that the issue
was i napplicable, as the information concerning terns of the
contract “was confirnmed by Coach Jones’ agent.” 1d. The AP

recogni zed:

The bell, therefore, has “rung” with respect to those
terms, and the bell cannot be “unring” [sic] by
denyi ng access to those same terms. |n other words,

wi t hhol ding the information previously made public
serves no legitimte purpose because [the University]
cannot force the public to forget or pretend to forget
that information.

o

These factors, while not exhaustive, should be
consi dered by government boards and conm ssions - and by
reviewing courts - to determne whether a legitimate privacy

interest is at stake.
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C. Counts 5 and 6

The circuit court erred in dismssing Counts 5 and 6.
In these counts, Civil Beat alleged that the Comm ssion viol ated
t he Sunshine Law at the January 4, 6, and 18, 2017 executive
meetings. In addition to declaratory relief, Cvil Beat sought
the rel ease of any recordings or mnutes fromthe executive
sessions, and for the circuit court to invalidate the
Comm ssion’s retirenment agreenent with Keal oha, pursuant to HRS
§ 92-11.1° The circuit court inproperly applied a hei ghtened
pl eadi ng standard to dism ss these counts. As set forth bel ow
we vacate the circuit court’s judgnent as to Counts 5 and 6, and
remand them for further proceedings.

In Counts 5 and 6, Cvil Beat alleged that the
Conmi ssion violated HRS § 92-5(b), which provides, “In no
i nstance shall the board nmake a decision or deliberate toward a
decision in an executive neeting on matters not directly rel ated
to the purposes specified [for closing the neeting].” G vil Beat
argued that at sonme point during the Comm ssion’s three days of
cl osed deliberations regardi ng Keal oha’s “Status,” the
Comm ssion’ s di scussions “exceeded the scope of any perm ssible
[ exception].”

In both counts, Cvil Beat primarily sought to

establish that the personnel -privacy exception was not a

10 HRS § 92-11 (2012) provides, “Any final action taken in violation
of sections 92-3 and 92-7 may be voi dabl e upon proof of violation. A suit to
void any final action shall be commenced within ninety days of the action.”
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“perm ssi bl e” exception because “matters affecting privacy” were
not involved in the Conm ssion’s deliberations.' Civil Beat

then cl aimed, on information and belief, that portions of the
January 4, 6, and 18 executive sessions “were not ‘directly
related’ to ‘consideration of matters affecting privacy.’ "'

Cvil Beat also clained that portions of the January 4, 6, and 18
executive sessions “were not ‘directly related’ to questions for
the Comm ssion’s attorney ‘pertaining to the board’ s powers,
duties, privileges, immunities, and liabilities.”

In response to Counts 5 and 6, the Appellees argued
that the Conm ssion “acted lawfully in closing its discussions
regarding the Chief of Police’'s status wth HPD and possi bl e
retirement to protect privileged attorney-client information and
the Chief of Police’'s privacy interests.” They argued that G vil
Beat did not state a valid cause of action and that Counts 5 and
6 shoul d be di sm ssed because the factual allegations therein
were “fornmulaic, conclusory, and based on pure speculation.” The
Appel | ees asserted that Civil Beat was attenpting “to discover
the entire factual bases of its clainms through discovery in this

matter, which is inpermssible.”

1 Under this argunent, the attorney-client exception would be the
only perm ssible exception, and the scope of perm ssible discussions in
executi ve session woul d be nore narrow.

12 We note that this reference to the personnel -privacy exception
incorrectly highlights its “purpose” to be “consideration of matters affecting
privacy.” To be clear, the purpose is “to consider the hire, evaluation

dismissal, or discipline of an officer or enployee or of charges brought
agai nst the officer or enpl oyee, where consideration of matters affecting
privacy will be involved.” HRS § 92-5(a)(2) (enphasis added).
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At the hearing on the notion to dismss, Cvil Beat’s

counsel said that while Counts 3 and 4 “deal with the privacy

bal ancing test[,] Counts 5 and 6 are nore about whether or not

the public has a cause of action when [there is] an inproper

executive session.” Counsel
conplaint for not alleging

session,” even though G vil

argued that the Appellees “fault the

what happened in the executive

Beat “can’t know what happened”

because the neeting was closed to the public.

Further, the circuit court asked Cvil Beat’s counsel

whet her Counts 5 and 6 could proceed if the court rejected the

privacy balancing test. The follow ng exchange took place:

THE COURT: Wth respect to Counts 5 and 6, they rely
in large part on the claims in Counts 3
and 4 that you apply a bal anci ng test when

t he court

[ COUNSEL]:  Yes.

reviews the allegations.

THE COURT: So if the court were to agree with the

def endant s’

position that the bal ancing

test that you allege in Counts 3 and 4
does not apply to the neeting, it applies
to the docunents, then . . . what would
remain in Counts 5 and 6 to establish that
there was a claimfor an inproper
executive session?

[COUNSEL]: I think it still would be a question of

whet her or

not the entire executive

session was proper, . . . [and] that just
can’'t be resolved on a notion to

di smi ss.

[Elven if they had a

proper invocation of the personne

exception,

even if they had a proper

i nvocation of the attorney-client

privil ege,

they still would have to show

in sone fashion, which often involves in
canera review, they would have to show in
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sone fashion that the entire set of
nmeetings was properly within the scope of
t he executive session.
THE COURT: Okay. Thank you
Inits witten order, the circuit court dism ssed
Counts 5 and 6 because they “set forth conclusory, rather than
factual, allegations[.]” This was inproper. Because G vil
Beat’s clains satisfied the notice pleading standard applicable

in Hawai ‘i courts, the circuit court erred in dismssing Counts 5

and 6 pursuant to HRCP Rule 12(b)(6). See Bank of Anerica, N A

V. Reyes-Tol edo, 143 Hawai ‘i 249, 263, 428 P.3d 761, 775 (2018).

To overconme an HRCP Rule 12(b)(6) notion to dismss, a
conpl aint nust satisfy HRCP Rule 8(a) and our traditional notice
pl eadi ng standard. See id. The pleading nmust contain “a short
and plain statenent of the claimshow ng that the pleader is
entitled to relief,” HRCP Rule 8(a)(1) (2000), where the
statenent “gives the defendant fair notice of the claimand the

ground upon which it rests,” Reyes-Tol edo, 143 Hawai ‘i at 258,

428 P.3d at 770 (quoting Hall v. Kim 53 Haw. 215, 221, 491 P.2d

541, 545 (1971)). “[A] conplaint should not be dism ssed for
failure to state a claimunless it appears beyond doubt that the
plaintiff can prove no set of facts in support of [the] claim
which would entitle [the plaintiff] to relief.” 1d. (quoting
Hall at 221-22, 491 P.2d at 545).

Cvil Beat alleged that portions of the January 4, 6,
and 18 executive sessions “were not ‘directly related to

‘consideration of matters affecting privacy,’” or “to questions
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for the Comm ssion’s attorney ‘pertaining to the board s powers,
duties, privileges, imunities, and liabilities.” Taking the
all egations in the conplaint to be true, as we nust when
reviewing a notion to dismss, Cvil Beat has sufficiently
all eged a violation of HRS § 92-5(b).

These al |l egations establish an issue of fact regarding
whet her the Comm ssion’s deliberations during the January 4, 6,
and 18 executive neetings remained wthin the narrowy-tailored
scope of the personnel -privacy and attorney-client exceptions.
Cvil Beat provided notice that, if the discussions were not
within this scope, then Cvil Beat would have a cl ai magainst the
Comm ssion for violating the Sunshine Law, entitling Cvil Beat
torelief. Thus, Cvil Beat’s clains in Counts 5 and 6 should
not have been dism ssed for failure to state a claim W vacate
the judgnent to this extent and remand Counts 5 and 6 for further
proceedi ngs consistent with the follow ng instructions.
D. I nstructions and Rel evant Consi derati ons on Renmand

1. | ndi spensabl e Parties
“Absence of indispensable parties can be raised at any

tinme[,] even by a reviewing court on its own notion.” Haiku

Plantations Ass’'n v. Lono, 56 Haw. 96, 103, 529 P.2d 1, 5 (1974)
(quoting Filipino Fed. of Anerica v. Cubico, 46 Haw. 353, 369,

380 P.2d 488, 497 (1963)). W raise the issue of Kealoha's

absence sua sponte to ensure due process in the proceedi ngs on
remand. See 7 Charles Alan Wight, Arthur R Mller, & Mary Kay

Kane, Federal Practice and Procedure § 1602 (3d ed. 2001)
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(hereinafter “Wight & MIller”) (“The failure of the court to
protect those not before it may anmount to a violation of due

process should the judgnment in the action have the effect of

destroying their rights.”).?®3

Before proceeding to the nerits of Counts 5 and 6, the
circuit court nust order Kealoha to be joined as a party to the
action. See HRCP Rule 19(a) (2000). |If Keal oha cannot be so
joined, the circuit court nmust consider whether the action may
proceed in any form anong the parties presently before the court,
or whether Counts 5 and 6 nust be dism ssed altogether. See HRCP
Rul e 19(Db).

HRCP Rul e 19 addresses the joinder of a nonparty
determ ned to be necessary for a just adjudication. W have
general ly recogni zed a two-step anal ysis under Rule 19,
corresponding with subsections (a) and (b) of this rule:

First, the court nust determn ne whether an absent

party should be joined if feasible according to the

factors listed in subsection (a). Second, if the

party meets the requirenents under subsection (a) but

it is not feasible to join the party to the |awsuit,

the court must proceed to Rule 19(b) to determ ne

whet her it nmay decide the case without the nonparty.

If the court nmust dismss the lawsuit rather than

nmovi ng forward wi thout the absent party, the nonparty
is | abel ed “indi spensabl e.”

Marvin v. Pflueger, 127 Hawai ‘i 490, 499, 280 P.3d 88, 97 (2012)

(citations and footnote omtted).

13 While this treati se addresses the Federal Rules of Cvi
Procedure, HRCP Rule 19 is “in all relevant aspects substantively identical to
the federal rule[.]” Kellberg v. Yuen, 135 Hawai ‘i 236, 251 n.11, 349 P.3d
343, 358 n. 11 (2015) (quoting Marvin v. Pflueger, 127 Hawai ‘i 490, 499 n. 11,
280 P.3d 88, 97 n.11 (2012)).
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Under subsection (a) of Rule 19, an absent person w ||
be necessary for a just adjudication if one or nore of the
foll ow ng apply:

(1) in the person’s absence conplete relief cannot be

accorded anong those already parties, or (2) the

person clainms an interest relating to the subject of

the action and is so situated that the disposition of

the action in the person’s absence may (A) as a

practical matter inpair or inpede the person’s ability

to protect that interest or (B) |eave any of the

persons already parties subject to a substantial risk

of incurring double, multiple, or otherw se

i nconsi stent obligations by reason of the clainmed
i nterest.

HRCP Rul e 19(a).

“Rule 19 is intended to protect the absentee from
prejudice, to protect those nmade parties from harassnent by
successive suits, and to protect the courts from being inposed
upon by multiple litigation.” Wight & MIler 8 1609. The first
of these policies is reflected in the standard set forth in
subdi vision (a)(2)(A), which requires joinder of a nonparty whose
interests are at issue and may be harned if the case is resolved
in that person’s absence. See id. 8 1604 (recognizing with
regard to subsection (a)(2)(A) that “[a] standard of this type
has been used by federal courts in the past on many occasions to
determ ne questions of indispensability[,]” and noting that
“reluctance to affect the rights of persons not before the court
has been a prom nent factor in the devel opnent of the
i ndi spensability principle”).

Based on the subject matter and clains for relief in

Counts 5 and 6, Kealoha is a party to be joined if feasible
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pursuant to Rule 19(a)(2)(A). Counts 5 and 6 directly concern
whet her Keal oha had a legitimate privacy interest at stake in the
Comm ssion’s di scussions about the Target Letter and his
retirement. Because this case concerns the subject of Keal oha' s

privacy, he would appear to have “an interest relating to the

subj ect of the action.” HRCP Rule 19(a)(2); see Kellberg v.
Yuen, 135 Hawai ‘i 236, 252 n.13, 349 P.3d 343, 359 n.13 (2015)
(“[Aln absent party may be silent and still ‘claiman interest’
under Rule 19(a) because * “clainms an interest” in this context
means not hing nore than appears to have such an interest.’”
(Citation omtted)).

Further, “as a practical matter,” Kealoha' s interests
may be inpaired or inpeded by the disposition of Counts 5 and 6
in his absence. HRCP Rule 19(a)(2)(A). In both counts, Cvil
Beat requested the rel ease of audio recordings and m nutes from
the Comm ssion’s January 4, 6, and 18 executive neetings.
Because Keal oha could claima privacy interest in the details of
t hese discussions, the public rel ease of these details may i npede
attenpts to keep this information private.

Additionally, Gvil Beat sought to invalidate Keal oha’s
retirement agreenent with the Comm ssion. Resolving this in

Civil Beat’s favor would certainly appear to “inpair or inpede”

14 This is not to be construed as a determi nation that Keal oha indeed
had a legitimte privacy interest at stake, as we reserve this question for
the circuit court on remand. “[T]he first step of the Rule 19 anal ysis asks
whet her the absent party ‘clainms an interest relating to the subject of the
action[,]’ not whether the absent party has a vested interest.” Kellberg, 135
Hawai ‘i at 252 n. 13, 349 P.3d at 359 n.13 (quoting HRCP Rule 19(a)).
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Keal oha’s ability to protect his contractual interests. See,

e.qd., Kellberg, 135 Hawai i at 252-53, 349 P.3d at 359-60

(“[lI']nvalidating the subdivision would ‘inpair or inpede the |ot
owners’ ability to protect their respective property

interests.”); Asato v. Procurenent Policy Bd., 132 Hawai ‘i 333,

356, 322 P.3d 228, 251 (2014) (“[Qenerally, the parties to [a]
contract nust be nade parties to a suit in which the contract is
chal | enged. ") .

Al though Rule 19(a) plainly applies, neither party
consi dered the issue below or on appeal. Contrary to Rule 19(a),
Cvil Beat did not join Kealoha as a party to this litigation.
See HRCP Rule 19(a) (“A person who is subject to service of

process shall be joined as a party in the actionif . . . (2) the

person clains an interest relating to the subject of the action
and is so situated that the disposition of the action in the
person’s absence may (A) as a practical nmatter inpair or inpede
the person’s ability to protect that interest[.]” (Enphasis
added)). Cvil Beat also did not conply with Rule 19(c), which
requires a pleading to “state the nanes, if known to the pl eader,
of any persons as described in subdivisions (a)(1)-(2) hereof who

are not joined, and the reasons why they are not joined.”?®

15 In their notion to dismss, the Appellees did not challenge the
pl eadings for failure to join a party under Rule 19. See HRCP Rule 12(b) (7).
Thus, if the Appellees were to subsequently raise a defense pursuant to Rule
19(a), it would be deened waived. See Marvin, 127 Hawai ‘i at 501-02, 280 P.3d
at 99-100 (recognizing that pursuant to HRCP Rule 12, the defense of failure
to join a necessary party under Rule 19(a) is waived if it is not tinely
raised in a defendant’s answer or in a pre-answer notion.); see also Kellberg,
135 Hawai ‘i at 251 n.12, 349 P.3d at 358 n.12 (“The tinmng for raising a
(continued...)
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G ven the posture of this case and the circunstances of
our Rule 19 review, we instruct the circuit court on remand to
order Keal oha to be joined as a party pursuant to HRCP Rul e
19(a). |If Keal oha cannot be so joined, the circuit court nust
anal yze the factors under Rule 19(b) to determ ne whether “in
equity and good conscience” the action may proceed in any form
anong Civil Beat and the Appellees, or whether it nust be
di sm ssed. HRCP Rule 19(b).

2. Anal ysi s under HRS § 92-5(b).

The circuit court’s analysis on remand will concern
whet her the Comm ssion held a closed neeting that exceeded the
scope of any perm ssible exception, such that the Conm ssion was
obligated to reconvene in an open neeting. See HRS 8 92-5(b).

The | egi sl ature anended the Sunshine Law in 1985 to,
anong ot her things, prohibit boards from “mak[ing] a decision or

deliberat[ing] toward a decision in an executive neeting on

matters not directly related to the purposes specified” for
closing the neeting. 1985 Haw. Sess. Laws Act 278, 8§ 3 at 592
(enphasi s added). This established a narrower standard in
section 92-5(b) than earlier draft |anguage, which would have
al l oned deliberations on matters “reasonably related” to the
pur pose of the executive session. Conf. Comm Rep. No. 36, in

1985 Senate Journal, at 867; Conf. Comm Rep. No. 41, in 1985

15, .. continued)
defense under Rule 19 is critical.”). Here, waiver is not at issue, as the
Appel | ees have not asserted a defense or objection based on Rule 19.
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House Journal, at 907.

Section 92-5(b) aligns with other Sunshine Law
provi sions requiring exceptions to the open neeting requirenments
to be “strictly construed agai nst cl osed neetings.” HRS § 92-
1(3); see HRS 88 92-4, 92-5. In interpreting these provisions,
the O P has expl ained that “when any board di scussi on extends
beyond the narrow confines of the specified executive neeting
pur pose, which purpose nust be strictly construed, the board nust
reconvene in a public neeting to continue the discussion.” QP
Op. No. 05-11, at 5. The AP has al so expl ai ned:

[A] board may deliberate and decide matters in an

executive neeting only to the extent necessary to

execute the | awful purpose for which the executive

nmeeting is convened and to maintain the

confidentiality of the matters intended to be

protected by the exception provided. A board, thus,

must reconvene in an open neeting to make or

deliberate toward a decision to the extent it may do

so without defeating the [ awful purpose for which the

executive neeting may be hel d.

ld. at 6.

Based on Civil Beat’s allegations in Counts 5 and 6,
the circuit court should first determ ne whether the personnel -
privacy exception was a perm ssi bl e exception for the January 4
nmeeting, continued to January 6, and for the January 18 neeting.
This determination will informthe nature of the court’s second
inquiry, which is whether the Comm ssion’s discussions at each
meeting remained directly wwthin the scope of the personnel -
privacy exception, if permtted, or were otherwi se directly

within the scope of the attorney-client exception.
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a. Perm ssibility of the Personnel -Privacy Exception

To determ ne whet her the personnel -privacy exception
applied to the January 4 and 6 executive neetings, or the
January 18 executive neeting, the circuit court nust determ ne
(1) whether the Conm ssion considered Kealoha' s “hire,
eval uation, dismssal, or discipline,” or charges agai nst him
and (2) whether the considerations involved matters in which
Keal oha had a legitimte privacy interest. HRS § 92-5(a)(2).
The circuit court may only resolve this after further devel opnent
of the facts and after providing the parties the opportunity to
assert their respective positions.

Based on the limted factual record before this court,
we make the follow ng prelimnary observations.

First, a “retirenent” is not within the plain neaning
of “hire, evaluation, dism ssal, or discipline,” or “charges.”
HRS § 92-5(a)(2). The allegations in the conplaint provide that
t he Comm ssion, which had already cone to an “agreenent in
principle” on Kealoha s retirenment on January 6, entered into an
executive session on January 18 to reach a formal agreenent as to
Keal oha’s retirenment. It is thus unclear, based on the limted
record before us, whether the January 18 executive session in
fact involved considerations wthin the scope of the first prong
of the personnel-privacy exception. Myreover, as to the
“privacy” prong, because no legitinmate privacy interest may be
held in matters already public, Kealoha s retirement woul d not

appear to be wthin the scope of “matters affecting privacy” at
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t he January 18 executive session.

Simlarly, the circuit court should consider G vil
Beat’'s all egations regarding the public nature of the Target
Letter when determ ning what matters di scussed at the January 4
and 6 executive sessions affected Kealoha' s legitimte privacy
interests. The court should further consider other circunstances
that would limt or perhaps di m nish Keal oha’ s reasonabl e
expectations of privacy in certain information, given his then-
role as a prom nent public servant at the head of the State’'s
| argest police force, and given any other rel evant considerations
regarding the matters under di scussion.

b. Whet her the Discussions Remained Wthin the Scope
of the Perm ssible Exceptions

If the circuit court finds that the Conmm ssion had a
proper basis for invoking the personnel-privacy exception at the
executive sessions under review, the court nust conduct a two-
step analysis. First, the court will determne to what extent
t he Conm ssion’s discussions and deliberations therein fel
within the scope of the personnel -privacy exception. That is,
the court nust determne to what extent the Comm ssion’s
di scussions and deliberations were “directly related to” the
pur pose of closing the neeting pursuant to the personnel -privacy
exception. HRS § 92-5(b).

The personnel -privacy exception allows boards to
di scuss the “hire, evaluation, dismssal, or discipline” of

personnel, or “charges brought agai nst” personnel, w thout the
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risk of invading the person’s privacy. HRS 8§ 92-5(a)(2). The
pur pose of this exception is to protect individual privacy
rights. Thus, on remand, the circuit court nust exam ne the
meeting mnutes in-canera to determne to what extent the

Comm ssion’ s di scussions were “directly related to” this purpose.
HRS § 92-5(b).

Second, if portions of the executive neeting m nutes
fell outside the scope of the personnel -privacy exception, the
circuit court will then alternatively consider the attorney-
client exception. The court nust determ ne whether the remaining
portions of the executive neeting were “directly related to” the
pur pose of “consult[ing] with the board’ s attorney on questions
and issues pertaining to the board’ s powers, duties, privileges,
immunities, and liabilities.” HRS § 92-5(a)(4).

If the circuit court finds that the personnel -privacy
exception was not properly invoked for a given neeting and was
therefore inperm ssible, then the court nmust proceed directly to
the second step of the above analysis to identify whether any
portions of the neeting exceeded the scope of the attorney-client
excepti on.

| f any portions of the nmeetings at issue exceeded the
scope of any perm ssible exception, then this will indicate that
the Comm ssion did not conply with section 92-5(b).

3. Scope of the Attorney-Cdient Exception
As di scussed above, the circuit court nust resolve

whet her the Comm ssion held a closed neeting that exceeded the
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scope of any perm ssible exception, and this analysis wll

i nvol ve an in-canera review of the January 4, 6, and 18 executive
meeting mnutes to determ ne whether portions of the neeting fel
outside the scope of the Sunshine Law s attorney-client exception
under HRS § 92-5(a)(4). See HRS § 92-5(b). Because our case | aw
has not yet construed the scope of this exception, we take this
opportunity to provide guidance.

In the circuit court’s order granting the Appell ees’
nmotion to dismss, the court ruled that “the Conm ssion had the
authority to and did neet in executive session to preserve its
attorney-client privilege.” W clarify that a board’ s authority
to meet in executive session to consult with its attorney
pursuant to HRS § 92-5(a)(4) is narrower in scope than the
attorney-client privilege, as denonstrated by the plain | anguage
and legislative history of the attorney-client exception.

The attorney-client privilege protects “confidenti al
communi cations” between a client and the client’s attorney “nmade
for the purpose of facilitating the rendition of professional
| egal services to the client[.]” Hawaii Rules of Evidence (HRE)

Rul e 503(b); see also Save Sunset Beach Coal. v. Gty and Cy. of

Honol ul u, 102 Hawai ‘i 465, 484, 78 P.3d 1, 20 (2003) (“The
attorney-client privilege is codified in the Hawai ‘i Rul es of
Evi dence (HRE) Rule 503[.]”). A confidential conmunication is
“[a] communication . . . not intended to be disclosed to third
persons other than those to whom di scl osure would be in

furtherance of the rendition of professional |egal services to
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the client or those reasonably necessary for the transm ssion of
the communication.” HRE Rule 503(a)(5).

Unli ke the attorney-client privilege, the Sunshine
Law s attorney-client exception protects comunications relating
only to “questions and issues pertaining to the board s powers,
duties, privileges, imunities, and liabilities.” HRS § 92-
5(a)(4). These specific conditions denonstrate that the
attorney-client exception is not equivalent in scope to the
attorney-client privilege.

Thi s has not al ways been the case. Wen the Sunshine
Law was first enacted, a board was permtted to enter into an

executive session “[t]o consult with [its] attorney[.]” 1975

Haw. Sess. Laws Act 166, 8 1 at 365 (enphasis added). This
ori ginal |anguage all owed boards to engage in confidenti al
communi cations with their attorneys on a broad range of matters.
During the 1985 | egislative session, S.B. 1413 was
i ntroduced for the “purpose of . . . afford[ing] the public nore
participation in governnmental open neetings and nore access to
public records.” S. Stand. Comm Rep. No. 714, in 1985 Senate
Journal, at 1196. In order “[t]o nmake governnent as open as
possible to the public to protect the public interests,” nenbers
of the Senate declared that “strengthening of the Sunshine Lawis
necessary.” |d. To strengthen the Sunshine Law, the bil
proposed to anend the attorney-client exception to “require that
cl osed neetings with the board’ s attorney be limted to matters

relating to an actual, threatened or proposed lawsuit in which
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the board is a party[.]” 1d. (enphasis added).

In review ng this proposed | anguage, nenbers of the
House Judiciary Conmttee expressed the follow ng concern:

[ T]he amendment pertaining to the board consulting
with their attorney attenpts to abrogate or severely
l[imt the comonly recognized attorney-client
privilege. There may be instances when a board may
need to consult with their attorney on matters other
than pending or future litigation. Your Conmittee
felt boards should be able to consult with their
attorney in private, just as private parties do. If a
board consulted with its attorney in an open neeting
the privilege, or confidentiality of their

comuni cations would be lost. Wthout the
confidentiality, a board may not adequately inform
their attorneys of facts and as a result may receive

m sgui ded advice. Your Conmittee was not willing to
accept the premise that the client is the public and
therefore the public should be able to attend neetings
when the board consulted with its attorney.

H Stand. Conm Rep. No. 889, in 1985 House Journal, at 1424.
The House Judiciary Commttee proposed draft |anguage
to “allow a board to neet in executive neeting with their

attorney to consult on their legal responsibilities, on |eqal

i ssues or on actual or proposed lawsuits.” 1d. (enphasis added).

Thi s version expanded the scope of the attorney-client exception
beyond t he version proposed by the Senate, as the House draft
added “legal responsibilities” and “legal issues” to the list of
topics that could be kept confidential.

After the House proposed this broader |anguage, the
bill was revised again in conference. The Conference Conmttee
anended the draft bill to “permt the board to consult with its
attorneys on questions and issues pertaining to the board' s

powers, duties, privileges, immunities, and liabilities.” Conf.
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Comm Rep. No. 36, in 1985 Senate Journal, at 867; Conf. Comm
Rep. No. 41, in 1985 House Journal, at 907. This |anguage was
intended to “limt the situations in which a board could call an
executive neeting with its attorney.” Conf. Conm Rep. No. 36,
in 1985 Senate Journal, at 867; Conf. Conm Rep. No. 41, in 1985
House Journal, at 907. This |anguage strikes a m ddle ground
bet ween t he House and Senate versions, and in any event, is far
narrower than the attorney-client privilege.

The O P has provided further guidance as to the scope
of the attorney-client exception. It has advised that “a board
is authorized to consult with its attorney in an executive
nmeeti ng convened for any of the purposes listed in section 92-
5(a), HRS, so long as the consultation is necessary to achieve
t he aut hori zed purpose of the executive neeting.” OP Op. No.
03-17, at 4. The O P recognized that a “board may need its
attorney’ s assistance to explain the legal ramfications of
vari ous courses of conduct available to the board.” 1d.; see

also Cy. of Kaua‘i v. Ofice of Info. Practices, 120 Hawai ‘i 34,

46, 200 P.3d 403, 415 (App. 2009) (determ ning that the board’' s
attorney “consulted . . . consistently and at |ength throughout
the session regarding the procedure to follow in conducting an
investigation of KPD and that . . . consultation . . . largely
concerned the ram fications of the Sunshine Law on Council’s
i nvestigation, a |legal question”).

The O P has al so recogni zed that “consultation” within

the scope of the attorney-client exception may include hel ping
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the board Iimt its discussion to publicly noticed itens on the
board’ s agenda for that particular neeting. See OP . No. 03-
17, at 5. The O P advised that an attorney’ s assistance to
prevent the board “frominadvertently straying into discussion[s]
or deliberation[s] of a topic not directly related to the
executive neeting’ s purpose[] . . . would be consulting” under
HRS § 92-5(a)(4). 1d. |In other words, the attorney-client
exception may apply to conmuni cati ons between a board and its
attorney to ensure conpliance with HRS § 92-5(Db).

Revi ewi ng courts, as well as boards and conm ssi ons,
shoul d understand that an attorney is not a talisman, and
consultations in executive sessions nust be purposeful and
uncl ouded by pretext. At all tinmes, the “attendance [of] the
[ board]’ s attorneys at executive neetings nust conformto [the]
policy” of requiring “policy-making . . . [to] be conducted in
public neetings, to the extent possible.” QOP Op. No. 03-12 at
10 (citing HRS § 92-1). As such, “once the [board] receives the
benefit of the attorney’ s advice, it should discuss the courses
of action in public, and vote in public, unless to do otherw se
woul d defeat the | awful purpose of having the executive neeting.”
Id. Moreover, “[i]f a non-board nenber, including the board’s
attorney remains in an executive neeting after his or her
presence is no longer required for the neeting' s purpose, the
executive neeting may |l ose its ‘executive character.” |[d. at 6.

The circuit court nust consider and strictly apply

t hese rul es when conducting in-canmera review of the mnutes from
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the Comm ssion’s January 4, 6, and 18 executive neetings.
4. Potential Renedies

If the circuit court finds that the Conmm ssion violated
section 92-5(b), the court may award any appropriate renedy. See
HRS § 92-12(b) (“The circuit courts of the State shall have
jurisdiction to enforce the provisions of this part by injunction
or other appropriate renedy.”).

In addition to any other renedy the court may find
appropriate under the circunstances, the court shall order the
Commi ssion to rel ease the applicabl e executive neeting m nutes,
either in full or in redacted form if a violation is found. The
Sunshi ne Law requi res governnent boards to “keep witten or
recorded mnutes of all neetings.” HRS § 92-9(a). These m nutes
must be publicly available, unless “such disclosure would be
i nconsistent with section 92-5.” HRS 8§ 92-9(b). Where an
executive neeting, or a portion thereof, unlawfully took place
behi nd cl osed doors, any m nutes reflecting the discussions and
del i berations that should have taken place openly will be subject
to the mnutes disclosure requirement in section 92-9(b).1®

Moreover, while the Sunshine Lawwill allow a board to

wi t hhol d executive neeting mnutes, it “recognizes that, at a

16 Prior to July 1, 2018, section 92-9(b) provided, “The ninutes
shall be public records and shall be available within thirty days after the
meeting[.]” In the 2017 legislative session, the |egislature anended section

92-9(b) to provide, “The m nutes shall be nmade available to the public by
posting on the board’s website or, if the board does not have a website, on an
appropriate state or county website within forty days after the meeting[.]”
2017 Haw. Sess. Laws Act 64, 8 4 at 334 (enphasis added).
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future point in time, the need to maintain the confidentiality of
information contained in an executive neeting’ s mnutes may end.”
OP . No. 06-07, at 3. “[Minutes of executive neetings may be

wi thhel d so I ong as their publication would defeat the | awful

pur pose of the executive neeting, but no longer.” HRS § 92-9(b)
(enphasis added). |If the circuit court determ nes that the
Comm ssion lawfully net in executive session pursuant to both the
personnel -privacy and attorney-client exceptions, and that the
Comm ssion’ s di scussions in executive session were “directly
related” to these exceptions, HRS § 92-5(b), portions of the
meeting mnutes may still be subject to disclosure under section
92-9(b). See OP Op. No. 06-07, at 4 (“[F]or an executive
nmeeting convened to protect an enployee’s privacy interest, when
and to the extent matters considered would no | onger affect that
person’s privacy, the mnutes or portions of the m nutes
reflecting those matters nust be nmade available to the public.”).
Thus, for exanple, any portions of the executive
meeting mnutes concerning information that has al ready been nade
public by the Conmm ssion or its nmenbers nust be nmade publicly
available. See id. at 1-2 (concluding that disclosure of
executive neeting m nutes would not defeat the “executive
nmeeting’s |lawful purpose of protecting the privacy interests of

Dr. Shon” because, anong other things, the “[board]’s decision to
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not continue Dr. Shon’s appoi ntnent was made public”).?’

Finally, so long as Kealoha is joined as a party, if
the circuit court finds that the Comm ssion violated the Sunshi ne
Law s open neeting provision at the January 18, 2017 neeting, the
court may void the Comm ssion’s retirenment agreenment with
Keal oha. See HRS § 92-11 (“Any final action taken in violation
of sections 92-3 and 92-7 may be voi dabl e upon proof of
violation. A suit to void any final action shall be comrenced
Wi thin ninety days of the action.”).

“HRS 8§ 92-3 or 8 92-7 nmust be violated in order to

i nvoke the voidability provision.” Kanahele v. Maui Cvy.

Council, 130 Hawai ‘i 228, 257, 307 P.3d 1174, 1203 (2013). In
Kanahel e, we recogni zed the I CA s conclusion that “interaction

anong board nenbers that does not fall within HRS § 92-2.5

1 Civil Beat argues that O P Qpi nion 06-07 establishes that the
anal ysis for determ ning whether a neeting was properly closed under the
personnel - privacy exception is the same anal ysis for determ ni ng whet her a
record may be withheld pursuant to the U PA s privacy exception. However,
this opinion did not address an alleged violation of the Sunshine Law. At
issue in OP Opinion 06-07 was a request for executive neeting nminutes for a
neeting closed by the Board of Education pursuant to the personnel -privacy
exception.

The O P held that, for purposes of disclosing the mnutes of an
executive neeting, “a matter reported in the minutes affects the privacy of an
individual if it is one that would generally be protected under the U PA "
OP Op. No. 06-07, at 4. Wen charged with adm nistering the Sunshine Law,
the Attorney Ceneral simlarly |looked to section 92F-13(1) to deternine the
standard for disclosing executive neeting minutes pursuant to a U PA records
di scl osure request. Op. Att’'y Gen. No. 94-01, at 2.

We do not consider these opinions pal pably erroneous for referring
to the UPA as they were limted to circumstances related to the disclosure
of nmeeting mnutes. See Cy. of Kauai v. Ofice of Info. Practices, 120
Hawai ‘i 34, 43, 200 P.3d 403, 412 (App. 2009) (concluding that it was proper
to anal yze an issue concerning disclosure of executive neeting mninutes
“according to both HRS Chapters 92 and 92F"). As such, these opinions do not
suggest that the U PA s disclosure standard must be applied to determn ne
whet her an executive neeting was properly convened.
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constitutes a ‘closed neeting,” or otherw se violates the open
nmeetings requi renent under HRS § 92-3.” 1d. at 257-58, 307 P.3d
at 1203-04. We noted that “[t]his conclusion is consistent with
the position taken by the O P, which has opined that discussions
anong board nenbers concerni ng board busi ness that are not
permtted by HRS § 92-2.5 or violate HRS § 92-5(b), renders the
board’ s action(s) voidable under HRS § 92-11.” 1d. at 258, 307
P.3d at 1204 (citations omtted). W resolved the issues in
Kanahel e under a different provision and thus did not determ ne
whet her a violation of HRS § 92-5(b) “constitutes a violation of
8§ 92-3, so as to trigger the voidability analysis under 8§ 92-11."
Id.

To provide guidance on remand, we resol ve that
del i berati ons conducted in violation of section 92-5(b) al so
vi ol ate the open neetings requirenent under section 92-3. See
HRS § 92-3 (“Every neeting of all boards shall be open to the
public and all persons shall be permtted to attend any neeting
unl ess otherw se provided in the constitution or as cl osed
pursuant to sections 92-4 and 92-5[.]”). As such, where
di scussions and deliberations are not “directly related” to a
perm ssi bl e exception, as required under section 92-5(b), the
board’s final action is voidable pursuant to section 92-11. See
OP . No. 05-15, at 6 (finding that serial one-on-one
di scussions directly violated HRS 8§ 92-5(b), and concl udi ng “t hat
the Council’s approval of the Resolution and matters fl ow ng

therefrom are voi dable”).
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Before section 92-1 was revised in 2005, it provided
that final actions “shall be voidable upon proof of wlful
vi ol ation” of the open neeting and notice provisions. HRS 8§ 92-
11 (1993) (enphasis added). It now provides, “Any final action
taken in violation of sections 92-3 and 92-7 may be voi dabl e upon

proof of violation.” HRS § 92-11 (2012) (enphasis added). Wen

proposi ng this | anguage, the Conference Comm ttee explained, “The
purpose of this bill is to clarify the |law on public agency
meetings by: . . . (3) Providing that final actions taken in

vi ol ation of open neeting and public notice requirenents may be

voi dabl e upon nere proof of the violation.” Conf. Comm Rep. No.

65, in 2005 House Journal, at 1007, 2005 Senate Journal, at 1794
(enphasi s added). As such, proof establishing that a violation
has occurred will trigger the court’s discretion to order such a
remedy.
V.  CONCLUSI ON

For the reasons stated above, we affirmin part and
vacate in part the circuit court’s Novenber 30, 2017 judgnent
entered pursuant to its Novenber 20, 2017 order granting the
Appel l ees’ notion to dismss. W vacate the circuit court’s
di sm ssal of Counts 1 and 2, and resolve the issues of statutory
interpretation in these counts in favor of Civil Beat. W affirm
the circuit court’s resolution of Counts 3 and 4 in favor of the
Appel | ees based purely on grounds of statutory interpretation.
Because we resolve Counts 1 to 4 in the present appeal, we order

no further proceedings on these matters. W vacate the circuit
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court’s dism ssal of Counts 5 and 6 and renmand t hese counts to

the circuit court for proceedings consistent with the

instructions in this opinion.
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